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PREFACE -rO rtlE SECOND EDITION. 


The Author hastens to apologise for the delay that has taken placid in 
the publication of the Second Edition of the present treatise, which has 
now been out of print for two years. This delay has been occasioned by 
an earnest desire to improve the work, and render it worthy of the 
favourable reception it has met with. Several new chaptefs have been 
added, and others have been considerably enlarged. Much useful in- 
formation concerning the redress of injuries derived from cases in equity, 
not noticed in the First Edition, will now be found interspersed with' the 
original materials at appropriate places throughout the work. 

The various authm*ilies, too, both at law and in equity, respecting 
the remedy by%ijunction, have now been introduced at the close of the 
early chapters of the ^vork, and also in the chapter before the last ; and 
many hundreds of new cases, qualifying and explaining, or overruling 
previous decisions, or authoritatively establishing certain principles of law, 
for which no decided case previously existed, have been examined, col- 
lated, and added to the numerous cases previously cited. The book has 
also been revised throughout, and all recent decisions illustrative of the 
subject-matter of th^* present volume have, it is believed, received their 
due share of attention. 

It is hoped, therefore, that the present Treatise will be found to be a 
considerable improvement iqion its predecessor. 


'•Inner Templi, 
Mun-h, 1H(I4. 




EXTRACT EROM.THE PREFACE TO THE 
FIRST EDITION. 


To those readers who are unacquainted with English law terms it may 
be desirable to explain, that the word Tort, handed down to us from onr 
Norinaii jurists, is used in our law at the present day to denote a civil 
wrong, for which eonipeusation in damages Is recoverable, in contradis- 
tinction to a crime or mi.<demeanour, which is punished by the criminal 
law in the interests of society at large. Every invasion of a legal right, 
such as the riglit of ]>n)perty, or the rights incident to the possession of 
jiroperty, or the right of personal security, constitutes a Tort; aaid so 
di)es every neglect of a legal duty, and every injury to the person, or 
character, or reputalym of another. 

The Law of Torts, or civil wrongs, therefore, haring for its object 
the ]M‘otection of our property, and the security of our j)ersons and repu- 
tation, is a branch of law of general interest and importance, and there 
are few [)ersons of any jjropert.y or station in the countty to whom some 
knowledge of it does not become essential at sonic time or another, cither 
for the i)Ui’|>osc of maintaining themselves in their just rights, or for 
th(* purjjose of ascertaining the nature and extent of their legal duties 
and res] )oi i si hi 1 i tics . 

1'oi‘ts, it has trid^*^ been observed, are injnitely various, and it would 
be an endless task to enumerate all the wrongs of which the law takes 
cognizance, and in resj»ect of which redress, in the shape of compensa- 
tion in damages, is adbrded. It is not intended to treat herein of 
civil wrongs of every sort and description, but of such wrongs and 
injuries to proj)erty, to tlie person, and to reputation, as constantly 
(H ciijj^in the oi dinary intercourse of mankind, and daily occupy the atten- 
tion of the la\fyer : such as wrongful infringements of the rigjits and 
pi ivileges incident to the ownership and possession, and use and enjoy- 
ment, of landed property; nuisances and injuries arising from the nog-* 
ligent use and inanagoment of such jiro^icrty ; injuries to lands and 
tenements from waste, negligence, and lire ; injuries from tresiiassos and 
unlawful entry on land, in disturbance of the possessory and proprietary, 
rights of occupiers and landlords ; wrongful seizure and conversion, of , 



VI 


PREFACE. 


chattels; injuries from the negligent iise^niul management of chattels, 
and^ the negligent performance /)f work ; injuries from negligence and 
breach of duty on tlm part of bailees, comi^^n carriers, and common inn- 
keepers ; wrongful distress and sale of things distrained ; assnfilt and 
battery, and wrongful imprisonment ; malicious arrest, malicious prosecu- 
tion, and malicious abuse of legal process^ trespasses and injuries com- 
mitted in the execution of void or irregular B»gal process, or in the 
execution of warrants and orders of justices ; injuries resulting from the 
exercise, or intended exercise, of statutory jjowers and authorities; 
injuries from libel and slander ; fraudulent misrepresentation and deceit; 
fraudulent conceals lent, breach of warranty and false ]>retenccs ; matri- 
monial and parental injuries ; adultery and seduction, lliit for a detailed 
summary of the subjects treated of iji the present work, the reader is 
referred to the annexed table of contents. 

At Ltie close of the volume are some chapters on parties to actions e.c 
delicto^ on the ])leadings, defences, and evidence in such actions, and the 
damages recoverable therein. 

It is remarkable that the laws which regulate ami control the eondiici 
of mankind in the private relations of life, and detiiie and ascertain their 
proprietary and personal rights, should form no part of ordinary ediieation 
or learning ; hut they have hitherto been so blended with our artificial 
system of forms of action, and Imrthcned with so many niceties and 
subtleties j)eculiar to our anciimt teclinical and rellned system of legal 
procedure and plt*ading, that the study of them has been rendered tedious 
and repulsive to all who do not intend to take to the law as a profession. 
Now, however, that forms of actions have l)ccn substantially abolished, 
and the abstrusities of our venerable and r<‘rincd system of pleading and 
procedure have given way to a more liberal and enlightened system, llie 
pathway to legal science and to the general attainment of a certain umoniit 
of useful legal knowledge has been render'd ecunjairatively easy and inviting. 

Tn the following treatise the Author has endeavoured to present to the 
reader an accurate view of the present state of the law on the. subjects 
treated of, without burthening bis mind with h‘chnieal legal learning wliieh 
is now obsolete, or unnecessarily perplexing his judgment Avitb contradic- 
tory and conriicting decisions ; and it is hoped that the task has been 
faithfully and carefully accomplished. 


Innt;r Tnnplt\ 
J/////', ISGO. 
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THE LAW OF TOETS 


CHAPTEE I. 

THE LAW OF TORTS. 


Section i . — Of actionable wrongs and 
injuries that are not actionable, — Of the 
conjunction of damage and wrong ne- 
ccssaiy to constitute a tort — Damage 
without wrong— Damage too remote 
to give rise to a cause of action — 
Damage sufficiently connected with 
the wrong— Actual pecuniary damage 
not necessary— Injury to a right— Pro- 
curement of the violation of a right — 
Oeneral legal rights— Injuries to pro- 
perty— Literary and artistic property 
—Interference by force; or fraud with 
the free exercise of another's trade or 
occupation or means of livelihood— 
Fair competition — Disturbance of 
ferries and markets — Torts founded 
on contract and breach of duty— 
Duties of public officers— Consignors 
and bailors of chattels — Torts founded 
on negligence— Contributory negli- 
gence on the part of the plaintiff— 
Liability in respect of tlie remote 
ulterior and unusual qpnsequeuces of 
a negligent act — Liability of masters 
fur negligence of servants — Indemni- 
fication of masters by servants — ^I'raud 
and falsehood creating a cause of 
action — Disobedience of judicial de- 
crees— Malicious injuries- Malicious 
procurement of loss or damage to 


another— Abuse of authority by go- 
vernors and naval and militaiy officers 
— Torts committed by British subjects 
abroad — Suspension of remedy by 
action when the tort amounts to a 
felony — Public and private wrongs — 
Maxim of no wrong without a remedy 
— Waiver of tort 

Section n.— C/" rights^ duties^ and obliga- 
tions created by by-law and by statute, 
— By-laws imposing penalties for the 
suppression of torts — By-laws of 
municipal corporations — Bathing by- 
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mission of nuisances— Statutory bene- 
fits and burthens. 


SECTION I. 

« 

OF ACTIONABLE WBONOB, AND INJURIES THAT ARE NOT ACTIONABLE. 

the conjunction of damage and wrong necessary to create a 
Tort.— To constitute a Tort, two things must concur, actual or legal 

B 



2 ; THE LAW OP TORTS ACTIONABLE WRONGS. [CHAP. I. 

damage to the plaintiff, and a w^ngful act committed by the defen- 
dant (a). 

Ex damno sine injurid non oritur actio — is a very ancient rule or 
maxim of the -common law. “ There must,” observes Hobart, C. J., 
“ be a damage either already fallen upon the party or inevitable ; there 
must also be a thing done amiss ” (i). “ By injuriay' observes Willes, 

^C. J., *Ms meant a tortious act; it need not be wilful and malicious, 
for though it be accidental, an action will lie (c). 

Damage and wrong — Dangerom things set in motion. — If the damage 
done is the immediate result of force exercised by the defendant, in a 
place where the probable and natural result of misdirected force would 
be to cause injury to others, the defendant will bo responsible for the 
damage dopp, though it happen accidentally, or by misfortune, {d) unless 
the force was used strictly in self-defence. Thus, where one shooting at 
butts for a trial of skill with .the bow and arrow, accidentally wounded 
a man, it was holden that he was responsible in damages, though he was 
doing an act lawful in itself, and had no unlawful purpose in view (c). 
And the same was holden where a like unfortunate accident happened 
whilst persons were lawfully exercising themselves in arms (/). 

** If I put in motion a dangerous thing, as, if I let loose a dangerous 
animal, and leave to hazard what may happen, and mischief ensue to 
any person, I am answerable in an action of trespass ” (g). “ If I turn 

suddenly round and knock a man down without intending it, I am re- 
sponsible for the injury I do him” (A). 

Damage without ivrong. — A man may, however, sustain grievous 
damage at the hands of another; and yet, if it be the result of inevitable 
accident or a lawful act, done in a lawful manner, without any careless- 
ness or negligence, there is no legal injury, and no tort giving rise to an 
action for damages. An act of force, for example, done in necessary 
self-defence, causing injury to an innocent ^y-starider, is damnum sine 
injuridy for no man does wrong, or contracts guilt in defending himself 
against an aggressor ” (i). Thus, if a lighted firework is thrown into a 
coach full of company, and is flung out again in necessary self-defence, 
and falls against and burns a bystander, or explodes in his face and 
blinds him, the person throwing out the firework is not answerable for 
the damage, as his act was inevitable, and he has done no wrong {j). 
The wrong-doer is the xiarty who originally threw the burning material 


(a) Baylly, jf., Rex. v. Pagham Com.y 
2^c., H B. St C. 303. 

h) Waterer v. Freetnnn^ Hob. 306. 
c) Winsmorey. Willes, 577. 

(d) Dickenson v. Watson, 3 Jones, 305. 

(e) 31 Hen. 7, 38 a. 

(/) Hob. 134; post, 


ch. 8, R. 1. 

ig) Ld. Kllenborough, Lcdme v. Rray, 
3 Kast, 505. 

(4) Lawrence, J., ib. 500; post, ch. H, 
s. 1. ^ 

(i) De Grey, C. J., 3 Wifs. 413. 

(A) Gould, J.. 3 W. Bl. 808. 
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into the coach ; and as against him theto is that conjunction of damage 
an(f wrong which constitute a tort, and will support an action (Q, 

If a landowner whose land is exposed to inroads of the sea, or to 
inundation from the overflowing of an adjoining creek or river, erects 
sea-walls, groins, or danis, for the protection of his land, and by so doing 
causes. the tide, the current, or the waves to flow against the land of his 
neighbour and wash it away, or cover it with water, the landowner so 
causing an injury to his neighbour is not responsible in damages to the 
latter, as he has done no wrong, having acted in self-defence, and having 
a right to protect his land and his crops from inundation (m). But if he 
runs out a wharf or embankment into the stream for the mere purpose of 
acquiring additional land, and improving the value of his property, and 
encroaches upon the waterway of a navigable river, and therein gives a 
new direction to the current, and causes his neighbour's land • to be 
washed away, he commits a tort or wrong, and is responsible for all its 
injurious consequences ; for “ if an individual, for his own benefit, makes, 
an improvement on his own land, and thereby unwittingly injures his 
neighbour, he is answerable ” (n). 

If a mail sells a house commanding a fine sea view, or a lovely pros- 
pect, and then builds on his own adjoining land, so as to shut out the 
sea view or the prospdbt, and thereby greatly diminishes the marketable 
value of the house he has just sold, a great damage is done to the 
purchaser thereof ; but there is no tort or wrong, as the vendor has done 
nothing which restrains him from interfering with his neighbour’s 
prospect (o). 

The simple sale of horses diseased with glanders, or of homed cattle 
infected with the lung disease, or sheep infected with the scab, has been 
held not to be unlawful (although exposing them for sale in a public^ 
market is prohibited) (p) ; and therefore, if a man buys horses, cattle,- 
or sheep so infected, %nd mixes them with hfis own flocks and herds, and: 
sustains grievous damage from the spread of the disease, he has no 
remedy ; although the vendor knew at the time of the sale that the 
animals had the disease upon them, and the purchaser was wholly* 
ignorant of it. The maxim of caveat emptor has been applied to such 
a case; and the purchaser, it is said, ought to have had a "warranty (q). 
The damage, however, resulting from the spread of infectious and conta- 
gious disorders amongst sheep and cattle is so serious, that every vendor 
who sells an animal, knowing it to be labouring under a highly contagious 
or infectious disorder, ought to bo held responsible for fraiu^itlent con- 

% • . 

(/) ScoU V. Shepherd f 2 W. Bl. 802. (o) AldretCs case, 0 Co. 58 b. JS^howkji 

(m) Rex V. ComtnissionerSf dc, Pagham, v. Richardson^ 5 Mod. 55. ML-Oen. v, 

8 B. & C, 300. DouglUpt 2 Ves. senr. 453. 

(n) Gibbs, C. J., 0 Taunt. 44; post, {p) 16 & 17 Viet. c. 02, s. 1. 

cb. 4. \q) HiU V. Balls^ 2 H. N. 301^ : 
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cealment, if he fails to disclose the fact at ^the time he makes the bar- 
gain (r). 

Wrong without damage. — There may, on the other hand, be a wrong 
done to another, but if it has not caused what the law terms actual legal 
damage to the plaintiff, there is no tort in respect of which an action is 
maintainable. Thus, in cases of slander by word of mouth, where the 
words do not convey any imputation of an indictable offence, there is no 
cause of action in respect of them unless the injured party has sustained 
some pecuniary loss, or has been deprived of some gainful occupation and 
employment, or has been injured in his trade, occupation, or profession, or 
means^of livelihood, or has lost a marriage by reason of the slander (s). 
An imputation, for example, by words, however gross, and on an occasion 
however public, upop the chastity of a modest matron or a pure virgin is 
not actionable, without proof that it has actually produced special tem- 
poral damage to her (t) ; neither is it actionable to call a man a swindler or 
a cheat, a blackguard or a rogue, or to say that he is a low fellow, a dis- 
grace to the town, and unfit for decent society, unless it can be proved 
that actual legai damage has resulted to the plaintiff from the slander (?/). 

If instructions for an action are given, and through the mistake of 
the attorney a wrong person is sued, and the latter fails to appear and 
plead, and judgment goes against him by default dtid he is imprisoned, 
or his goods arc seized in execution, this is damnum absque injuria,” 
and no action is maintainable. If he defends the action and incurs costs 
which he cannot recover, he is in no better situation (.r). 

Damage too remote to give rise to a cause of action. — If the wrong and 
the legal damage are not known by common experience to be usually in 
sequence, and the damage does not, according to the ordinary course of 
events, follow from the wrong, the wrong and the damage are not suffi- 
ciently conjoined or “concatenated as cause and effect to support an 
action ” (y). Thus, a defendant has been held to bc®not liable cither for 
the wrongful act of a third party, or the arbitrary choice of a fourth 
party, detrimental to the plantiff, but not proxiniatcly caused by the 
defendant’s wrong {z). 

Where the manager of a theatre brought an action against the 
defendant for a libel on an opera-singer, who had been engaged by him 
to sing at his theatre, and who had been deterred from singing by reason 
of the publication of the libel, whereby the plaintiff lost the benefit of 
lier services, it was held that the damage was too remote, and was not 

(r) Posti^raud & Falsehood. Blake- ' (u) Savile v. Jardinc^ Ilopwond v. 

more y.Brist A Ex. Rail. Co.^ 8 Ell. & Thorny Barnett y. post, ch. 17, s. 2. 
BI. 10.51. Andereons . Bnvkion, 1 Sir. 192. {x) Itolfe, B., Daviee v. Jenkins^ 11 M. 

(«) Post, ch. 17, s. 2. & W. 755. 

(t) Ld. VVensloydale, Lynchs, Knight, (y) Ld. Campbell, Gerhard v. Bates, 

8 Mr.,^ N. S. (H. L.) 724. Wilhy v. 2 Kll. & Bl. 490. 

C. B. 142. (r) Vicars v. Wilcox, "post, ch. 17. 
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recoverable by the plaintiff, for the opera-singer was deterred from singing, 
not directly in consequence of anything done by the defendant, but in 
consequence of her fear that what he did might induce somebody else to 
assault and ill-treat her (a). 

If the wrong would not have been followed by the damage, if other 
circumstances had not intervened, for which circumstances the defendant 
is not responsible, the damage is not the proximate result of the wrong, 
and is not sufficiently “concatenated” therewith (ft). Thus, in actions 
for slander, where a defendant is proved to have uttered slanderous words 
in respect of the plaintiff, not imputing to him any indictable offence, 
and creating a cause of action only in case the utterance of the 
slander has caused actual legal damage to the plaintiff, and no such 
damage has accrued to the plaintiff directly from the utterance of the 
words, and they would have failed to produce any injurious consequences 
to the plaintiff if they had not been repeated by another person, the 
injury resulting from the intervention of that other person cannot be 
visited upon the defendant (c). 

DaiiiagCj though remoiej sufficiently connected with the wrong, — The 
general rule of law, however, is, that whoever does an illegal or wrongful 
act is answerable for all the consequences that ensue in the ordinary and 
natural course of evenits, though those consequences be immediately and 
directly brought about by the intervening ageircy of others, provided the 
intervening agents were set in motion by the primary wrong-doer, or pro- 
vided their acts, causing the damage, were the necessary or legal and 
natural consequence of the original wrongful act. Thus, where the 
defendant threw a lighted squib into the market-house, in a market-place, 
during a fair, and the squib fell upon a ginger-bread stall, and the stall- 
keeper, to protect himself and his wares, threw the squib across the 
market-house, where it fell upon another stall, and was again thrown off 
and exploded near the plaintiff *s eye and Minded him, it w^as held that 
the original thrower was responsible in damages for the injury sustained 
by the plaintiff, through the intervening agency of the others. “ All 
the injury,” observes I)e Grey, C. •!., “ Avas done by the first act of the 
defendant. That, and all the intervening acts of throwing, must be con- 
sidered as one single act. It is the same as if a cracker had been flung, 
which had bounded and rebounded again and again before it had struck out 
the plaintiff’s eye ” (^). So, where the defendant, having had a quarrel with 
a boy in the street, took up a pickaxe, and pursued the boy, and ^he latter 
ran for safety into a wine-shop and upset a cask of wine, it » was held 
that the defendant, the pursuer of the boy, was responsible in damages 

(ti) Asthley v. Harrison, I Esp. 49. post, ch. 17, s. 2. 

{b) Hoey V. Felton^ 11 C. B., N. S. 140; (rf) Scott v. Shepherd, 3 Wils. 403; 2 
31 Law J., q. P. 105; post, p. 16. W. Bl. 892. 

(c) Ward v. Weeks, Parkins v. Scotty 



6 ‘ THE LAW OF TORTS ACTIONABLE WRONGS. [CHAP. I, 

for the loss of the wine (e). “ If I riie upon a horse, and J. S. whips 
the horse so that he runs away with me, and runs oyer any other person, 
he who whipped the horse is guilty of the assault and battery, and not 

Wherever a party is guilty of misconduct in leaving anything danger- 
ous in a place, where he must laiow it to be extremely probable that some 
other person will unjustifiably set it in motion to the injury of a third, 
and that injury is brought about, the sufferer may have redress by action 
against both the wrong-doers (/y), unless he has himself been a co-operative 
cause of the injury of which he complains, under circumstances which 
deprive him of a claim to legal redress (4). 

If tlie natural result of a wrongful act committed by a defendant 
has been to plur^je the plaintiff into a chancery suit, and thereby to cause 
him to incur costs and expenses, whatever might be the event of the suit, 
there is that conjunction of wrong and damage which will give the 
plaintiff a good cause of action (t). If a seaman, or a passenger on board 
ship, engages in acts of smuggling, and thereby causes the vessel to be 
condemned and forfeited, the shipowner is entitled to recover the value 
of the vessel from the wrong-doer who has caused the loss ; and it is no 
answer to the action to show that the plaintiff servants on board partici- 
pated in the illegal transaction (4). 

It ia not neceasari/ to Bhow that actual pecuniary damage has hcen sus- 
tained in order to establish that conjunction of damage and wrong which 
is. necessary ^o create a tort ; for a party may be legally damnified 
although he has sustained no pecuniary loss. “ The damage,” observes 
Lord Holt, is not merely pecuniary, for if a man gets a cuff on the ear 
from another, though it cost liim nothing, no, not so much as a little 
diachylon, yet he shall have his action, for it is a personal damage.” So, a 
man shall have an action against another for riding over his ground, 
though it do him no pecuniary injury, for it is^ah invasion of his pro- 
perty, and the other had no right to come there (/) ; and if the trespasser 
wilfully perseveres in trespassing after being warned off, exemplary 
damages will be recovered (m). 

A landowner who starts a pheasant on his own land, and shoots the 
bird whilst it is flying over the adjoining land of his neighbour, commits a 
trespass if he goes on such adjoining land to pick it up ; and if he carries 
the dead bird away with him, he would now probably be held guilty of 

(e) Vqjdenburgh v^ TriiaXy 4 Denio, 137; 3 L. T., N. S. 003. 

U. S. R, 4(tt. * (k) JikwHt V. Hill, 13 East, 14. 

• (/; Gibbons V. Pepper, 1 Ld. Eaym. (i) Holt, C. J., Ashby v. White, 8 Ld. 
3ft. Eaym. 055. Scars v. Lyons, 8 Stark, 318 ; 

(y) lUidyev. Oooduin, 5 C. & P. 190. post, ch. 0. 

Lynch V. Nurdin, 1 Q.-B. 29. (w) Merest v. Harvey, 5 Taunt. 441 ; 

{h) Post, p. in. post, ch. 0, s. 3 ; ch. 22, s. 1, DaWaUes. 

(i) Dixon v. Fawcus, 30 Law J., Q. B. 
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another tort, and liable to an action for the conversion to his own use 
of the dead bird as well as for the original trespass (n). 

Every unauthorised interference by one man with the goods and 
chattels and personal property of another constitutes a tort, and gives 
rise to a cause of action, although no pecuniary damage may be sus- 
tained (o). If a man, without having any legal authority to excuse or 
justify the act, writes any remarks or observations upon a cab-driver's 
license, or upon another man's certificate of character or good conduct, 
he is guilty of a tort, and is responsible in damages, although no pecu- 
niary loss has been incurred {p). 

Damages are recoverable from a person who takes up tombstones in a 
churchyard, and defaces the inscriptions, for although the freehold of the 
churchyard is in the parson, the property in the tombstones remains in 
the persons who erect them ( 5 ). 

Every injury to a right imports a damage^ though it does not cost the 
party one farthing (r), for wherever the plaintiff establishes some legal 
riglit or title in himself which has been invaded, weakened, or destroyed 
by the unlawful or malicious act of the defendant, there is a wrong and 
damage in law resulting therefrom, in respect of which an action is main- 
tainable for pecuniary compensation, though no actual pecuniary loss can 
be proved (s), • 

Where a man is entitled to have a stream of water flowing through 
his land, he may maintain an action for substantial damages for the 
diversion of the water, though he has not used, and does not want to use, 
the wnt(3r (<). 

Wherever a tenant makes material alterations in property demised 
to him, by opening new doors, putting up new buildings, taking down 
})artitions, or changing the form and appearance of a house without the 
consent of the landlord, he is responsible in damages for infringing upon 
the proprietary riglits of the latter, although the premises may be im- 
proved and rendered more valuable by the alterations (?*). 

Every invasion of the plaintifTs right by the fraudulent act of the 
defendant entitles the plaintiff to some damages. Thus, where an inventor 
or manufacturer adopts a particular trade-mark, and the defendant imitates 
it and uses it for the purpose of palming off his own goods as the goods 
of the plaintiff, the plaintiff is entitled to substantial damages, as his 


(«) Oshond V. Mcaduirsy 12 C. B., N. 
S. 10; ;U Law J., C. r. 2H1; M. C. 
2;iH. ISlfidrs V. HiffffSy post, ch. 7, s. 2. 

(o) Post, ch. 7, s. 1. 

(p) Jtoqers V. Marnamura, 14 0. B. 
.17; 23 Law J., C. IM. 

( 7 ) Spooner V. 3 Bing. 130, 

Frances v. 7>ci/, Cro. Jar. 307. 

(r) Ilontmti v. Bnvkhome.y 1 Ell. Bl. & 
Ell. 057. IIoll, C. J., Ashby v. Whiicy 


2 Ld. naym. 054. 

(s) Emhrey v. OweUy 6 Excli. 353 ; 
20 LawJ., Exch. 212. Rockdale Canal 
Co, V. Kingy 14 Q. B. ISJ. * Wehh v. 
Ptvriland Manufact, Co., 8 Sumner's Am^r. 
Hep. 197. lioiccr v. H\Hy 1 Sc. 520. 

(/) Embrey v. Owen, 0 Exch. 353 ; post, 
ch. 2, s. 1. 

(wl Cola V. Greeny 1 Lev. 300, and cases 
cited post, ch. 6, s. 1. 
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right has been invaded, although no specific damage can be proved (x), 
Eveiy infringement of a right ex contractu also creates a claim to 
damages. Therefore, where one person maliciously procures or per-' 
suades another to break a contract, or interferes between an employer and 
workman to prevent the latter from completing work he has undertaken 
to perform, or procures the non-delivery of goods according to contract (y), 
or deprives a woman of her marriage by false representations, substantial 
damages are recoverable (x:). 

A refusal by a banker to pay the order or draft of his customer, he 
having at the time in his hands sufficient funds of the customer for the 
purpose, is a wrongful act, injurious to the credit of the customer, 
entitling him to substantial damages, although no actual damage can be 
proved at the trial (a). 

The procurement of the violation of a right creates a cause of action in 
all instances where the violation is an actionable wrong — as in violations 
of a right to property, whether real or personal, or to personal security ; 
he who procures the wrong is a joint wrong-doer, and may be sued, 
either alone or jointly w'ith the agent for the wrong done {h). 

Where the plaintiff complained that his wife had unlawfully left him 
and lived apart from him, and that whilst she was so living apart a large 
fortune was left her, to her separate use, and she, being desirous of 
returning to the plaintiff to cohabit with him, and the jdaintiff being 
willing and desirous to be reconciled to her, the defendant unlawfully 
and unjustly persuaded, procured, and enticed her to continue absent 
and apart from the plaintiff and conceal herself from him, whereby the 
plaintiff lost the comfort and society of his said wife, and her aid and 
assistance in his domestic affairs, and the enjoyment of the fortune that 
had been left her, it was held that this was a wrong and damage such as 
the law would not leave without a remedy (c). 

The general legal rights of mankind are the ri^htaof personal security> 
personal liberty, or private property; and private property is cither pro- 
perty in possession, property in action, or property that an individual has 
a special right to acquire {d). 

Wherever personal security has been violated by an assault, or indi- 
vidual liberty has been infringed by unlawful restraint of the person 
(post, ch. 12), an action for substantial damages is maintainable, although 
the personal inconvenience and suffering may be of the slightest cha- 
racter ; and wherever the wrong is accompanied by circumstances of 

(x) BhfeU V. Payne, 4 B. Ad. 410. 415. Rolin v. Steward, 14 C. B. 505 ; 

Rfidgert v. Aowill, 5 C. B. 125 ; post, ch. 28 Law J., C. P. 148. 

18. (5) Krle, J., Lumley v. Oye, 2 Ell. Sc Bl. 

' (y) Oreen v. Button, 2 C. M. & R. 707. 218. 

Lumley v. Gye, 2 Ell. & Bl. 288. (c) iriwsmore v. GrccntaAr, Willes, 677. 

(z) Sheppard v. Wakeman, I Lev. 58. Id) Bayley, J., llannam v. Mocket, 2 

[fl) Marzetti v, Williams, 1 B. Ad. B. Sc G. 037. 
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personal insult, or by a false charge or accusation of some crime or 
misdemeanour, .exemplary damages will be recoverable (e). 

There are many cases in Avhich an act is perfectly lawful in itself, 
and will continue to be so, until damage has been done to the property 
or person of another ; but ft'om the moment such damage arises the act 
becomes unlawful, and an action is maintainable for the injury. This is 
the case where a man sinks mines and makes excavations in his own 
land, or lights a'fire thereon, doing no damage in the first instance to his 
neighbour, but subsequently causing his neighbour’s land to slide down 
into the artificial hollow (/), or the neighbour’s house to be burned by 
the unexpected spreading of the fire {g). 

Injuries to property indirectly brought about by menaces, false repre- 
sentation, or fraud, create as valid a cause of action as any direct injury 
from force or trespass. Thus, if the plaintiffs tenants have been driven 
away from their holdings by the menaces of the defendant, damaged are 
recoverable for the wrong done (Ji). 

Questions of proprietary right often involve nice distinctions. Thus, 
as regards the right of a landowner or occupier of lands to the preserva- 
tion on his land, and to the means of reducing into his possession, 
birds and animals ferae natura*, it has been held that the owner of 
a decoy pond may lAaintain an action against a person who wilfully 
discharges guns near the decoy pond, and frightens away the wild 
fowls ( 2 ), because wild fowl are protected by the statute 25 lien. 8, c. 11, 
and constitute a known article of food ; and the keeping of a decoy pond 
is useful to the public, and a profitable mode of employing the land ; 
hut that no such action is maintainable against a person who has wil- 
fully and maliciously discharged guns near the plaintiffs rookery, and 
frightened away the rooks, and caused them to forsake the plaintiff’s 
trees, for rooks have been declared to be a nuisance by the legislature ; 
and no person can clswin a right to have thcAn resort to his lands, nor 
can any person become a wrong-doer by preventing their so doing {k), 
TAteranf and artistic property , — Every one has at common law a 
right to the exclusive possession and enjoyment of his intellectual and 
manual labours, so that if a man devotes his private hours to literaiy 
composition, or artistic works, another person has no right to appropriate 
to himself the produce of his labour without his consent. The unpub- 
lished manuscript of the author, for example, cannot be used, copied, 
or published, without his authority (/) ; nor the unpublished lectures of 

(c) Post, ch. 23, B. 1. (i) Keble v. Hickeringill^' li Mod. 74^ 

(/) Bonomi v. Backhouse^ Ell. Bl. & 130; 3 Salk. 9; Holt, 14. Carrington v. 

Ell. 003 ; 38 Law J., Q. B. 378. Taulor, 11 East, 571. 

(g) Fillister Phippanl^ 11 Q. B. 347. (k) Hannam v. Mockett^ 3 B. C. 943. 

7^uhervilv, Stamp, 1 Snlk. 13, (Z) Queensberrg (Duke of) v. Shebbeare, 

(/i.) 1 Boll. Abr. 108, pi. 21. 3 Edon, 339. 
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a lecturer (m) ; nor the picture, etching, or portrait of the painter or 
photographer (w). If, therefore, a geologist gets a fossil engraved or 
photographed, in order to send it to his friends, or the owner of a 
picture or a portrait lends it to a friend to get it engraved, any one 
who gets possession of the photograph or the engraving has no right at 
common law to take copies of it for sale. And whoever handles or deals 
with photographs, without the consent of the owner of them, in order to 
get negatives from them, or for any other purpose, is guilty of an act for 
trespass (o). 

Interference by force or fraud with the free exercise of another's trade or 
occupation, or means of livelihood, is a tort — such as preventing people by 
the use of threats and intimidation from trading with the plaintifl’’s 
vessel in a foreign port {p), or dealing at the plaintiff’s shop, or sending 
their children to the plaintiff’s school, or placing obstructions and im- 
pediments in the way of the exercise of the right of free access to and 
from a man’s place of business {q). 

Where the plaintiff’s decla>-ation of his cause of action set forth that 
he was a mason, and possessed of a stone quarry, and quarried and dug 
stones therefrom, as well to sell as to build stone buildings, and that the 
defendant, intending to deprive him of the benefit of his quarry, disturbed 
his workmen and all comers, threatening to maim and \ipx them with suits 
if they worked or bought stones there, whereupon all the buyers desisted 
from buying and the workmen from working there, it was held that this 
was a great damage to the plaintiff and a good cause of action (?•). 

“ There are two sorts of acts for doing damage to a man’s employ- 
ment, for which an action lies : the one is in respect of a man’s privilege, 
the other is in respect of his jiroperty. In that of a man’s franchise or 
privilege whereby he hath a fair, market, or ferry, if another should use 
the like liberty, though out of his limits, he shall be liable to an action, 
though by grant from the* king. But therein is J;he difference to be 
taken between a liberty in which the public hath a benefit and that 
wherein the public is not concerned. The other is where a violent or 
malicious act is done to a man’s occupation, profession, or way of getting 
a livelihood ; there an action lies in all cases. But whore one man 
doth damage to another by using the same employment no action will 
lie, because one man has as much liberty to use an employment as 
another.” Thus, where one schoolmaster sets up a new school to the 
damage of an ancient scht)o], and thereby the old scholars are allured 
from iW^old school to come to the new school, an action is not main- 

• (m) Ahernethy v. JIutrliinson, 1 H. <fc post, s. 2, and post, oli. 7. 

Tw. 40 ; S Law J., Ch. 20U. (p) Tnrieton v. Mv. OV«7cy, Peake, 270. 

(n) Prince Albert v. Strange, 1 Mac. & (y) Sell v. Mhl. Hail. Co., 10 C. B., N. 

Gord. 42 ; 18 Law J., Ch. 120. S. 807 ; 30 Law J., 0. P. 273. 

(o) Mayall v. Hiqhy, 1 H. & C. 14H; (r) Garret v. Taylor, Cro. Jac. 507. 

3J Law J.. Exch. 329; 10 W. B. 631; 
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tainable (s). But if a man should lie in yrait and fright the boys from 
going to school, that schoolmaster might have an action for the loss of 
his scholars ” (<). 

Interference with a marCs trade hy fair competition is never actionable. 
The loss in such a case is Hot, in fact, caused by wrong, but by another’s 
exercise of his undoubted right ; and in every complicated society the 
exercise, however legitimate, by each member of his particular rights, or 
the discharge, however legitimate, by each member of his particular 
duties, can hardly fail to cause conflicts of interest which will be detri- 
mental to some. It is essential, therefore, to the maintenance of an 
action of tort, that the act complained of should be legally wrongful as 
regards the party complaining ; that is, it must prejudicially affect him 
in some legal right ; merely that it will do him harm is not enough'^(u). 

If a fisherman fits out a boat with lines and nets, and goes to fish in 
the high seas, and another fisherman comes and fishes beside him, and 
with tempting baits, or other contrivances, draws away the fish from the 
lines and nets of the first comer, with the view of catching them himself, 
an injury may be done ; but there is no tort or wrong, for the one had as 
much right to fish, and use fair and reasonable means to catch fish, as 
the other : but if the rival fisherman lays hold of the nets of the first 
comer, or violently disturbs the water and drives away the fish, and 
prevents the latter, by force or violence, from exercising his occupation 
and calling, there is then a wrong done to him, and he is entitled to 
coni])ensation in damages (a?). 

Disturbance of a ferry, — The owner of a ferry has a cause of action 
against every intruder who carries in the line of the ferry, whether it be 
done directly or indirectly. lie has a right to the transport of the 
passengers using the way, and whoever makes a landing-place near 
the ferry, so as to be in substance the same as the ferry landing- 
place, making no material difference to travellers, is guilty of a tort. 
But if the public convenience requires a new passage at such a distance 
from the old ferry as makes such new passage a real convenience to the 
public, the proximity seems to be not actionable. The area for the 
monopoly of a ferry, therefore, depends on the need of the public for a 
new passage (y). In an action for the disturbance of a ferry, it is sufii- 
cient for the plaintiff to prove that he was in possession of the ferry at 
the time the cause of action accrued. The right is an incorporeal right, 
unaccompanied in general with any property in the soil {z). 

Disturbance of a mai'ket — If people come to a market to jsoljk their 

(5) 11 Hen. 4, fol. 47, pi. 21 ; fol. 14, P. C. C. 241. 
pi. 23. {x) Young v. Hichens, C Q. B. 600. 

(<) Per Holt, C. ,T., Keehk v. Ilivker- (y) Newton v. Cubitt^ 12 C. B., N. S. 
inyili, 11 East, 676, n. 32 ; 31 Law J., G. P. 246. 

(m) Rogers v. Ragendro DuU, 13 Moore, (z) Peter v. Kendal^ 6 B. & C. 710. 
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i^ares, they are subject to toll, which ^ is payable to the owner of the 
market (a ) ; and if they come near the boundary of the market, and 
avail themselves of the concourse of persons coming to and fro, to find 
customers, and sell without the boundary of the market, so as to avoid 
the payment of the toll, an action is maintainable against them by the 
owner of the market for a disturbance of the market (b). But it must 
be proved that the thing was done wilfully and intentionally (c). Accord- 
ing to Flcta a new market, opened within seven miles of an existing 
legally established market, is actionable (rf). Such a limit might be 
suited to the simple wants of a rude life, where inhabitants are few, but 
is unfitted for large towns, where daily wants arc greatly multiplied. 
Under the latter circumstances, it seems that the area within which a 
new market wculd become actionable would be diminished, and would 
now depend upon the public need for it (c). 

Market tolls . — A toll imposed on the occnj)ier of every stall erected 
for the sale of articles is a toll on the stall itself, and not on the articles 
sold at the stall, for the occupier is to pay the toll whether he brings the 
article to tne market or not, and he pays in respect of the space his stall 
occupieSj and not on the articles he sells (/). But when the toll is placed 
on the specific article, such as a toll on every horse sold within the limits 
of the market, then the article cannot be lawfully %old without payment 
of the toll {g). 

Torts founded on contract — A tort may be dependent upon, or in- 
dependent of, contract. If a contract imposes a legal duty upon a party, 
the neglect of that duty is a tort founded on contract ; so that an action 
ex contractu for the breach of contract, or an action ex delicto for the 
breach of duty, may be brought at the option of the plaintiff. When 
there is a violation of a legal right existing independent of any contract 
between the parties, such as an invasion of a right of property or of the 
right of pergonal security, (fr an injury to character ^nd reputation, then 
the tort is not founded on contract; and an action ex delicto is alone 
maintainable. Whenever an action of tort is founded on contract, an 
action is maintainable for nominal damages, although no actual damage 
can be proved (A); but the plaintiff who brings the action must be a party 


(a) Gt Yarmouth {Mayor, Ac.) v. 
Groom, 32 Law J., Exch. 74. 

(b) Bridgtand v. Shapter, 5 M. & W. 
375. 

(c) Brecon {Mayor Ac, of) v. Edwardn, 

3 1 Exch. 308. 

{d) Fleta?lib. 4, c. 28, s. 13. 

(e) Willes, .J., 31 Law J., C. P. 254. 
(/) Caswell y. Cuok, 11 C. 11., N. S. 
637 ; 31 Law J., M. C. 185. 

(</) LUindaff Ac. Market Co. v. Lyndon, 
30 Law J., M. C. 105, as to sale of horses 


by a licenser] aur^iioneor. And as to 
])enalties for curryinj? things for sale 
from house to house within the bound, 
ai’ies of a market, Caswell v. Cook, ut 
sup. As to the right to a stall in an 
ancient market, and the right of shrjp- 
keepers to place stalls in the street in 
front of their houses on market-days, 
Ellis V. Mayor, Ar. of Bridanorih, H L. 
T. B„ N. S. 088. 

(A) Marzelti v. WiUiams, I B. & Ad. 
423. 
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to the contract, for no person can in general sue in respect of a tort 
founded on contract who was not party, or privy to, and could not have 
sued upon, the contract {i); and the cause of action cannot be transferred 
to one to whom the contract itself is not transferable (A;). 

Breach of duty . — Wherever facts and circumstances can be shown to 
exist which create a duty on the part of the defendant towards the 
plaintiff, and there has been a breach of that duty, and a consequent 
damage to the plaintiff, an action for damages is maintainable. 
several are jointly bound to perform the duty, they are liable jointly and 
severally for the failure or refusal to perform it ; and if it is a duty which 
the majority of the number is bound to perform, those. who by their 
refusal prevent the greater number from coneurring are answerable to the 
jiarty injured (Z). But before an action can be maintained, it must of 
course be clearly proved that the law imposes upon the defendant the 
duty which he is chai*gcd with neglecting (?/^). • 

If facts are proved showing it to be the dutyof a joint-stock company 
to register the plaintiff as a shareholder, and grant him a certificate of 
proprietorship of shares in the company, the company will be responsible 
in damages for neglecting their duty in that behalf, though no actual 
pecuniary damage is proved to have been sustained by the plaintiff (»). 

Breach of duty oit the part of public officers. — l^iblic functionaries 
appointed to act ministerially arc liable to an action at the suit of 
one who suffers damage from their neglect or refusal to perform the 
functions of their offices. Where there is a ministerial act to be done by 
persons who on other occasions act judicially, the refusal to do the 
ministerial act is equally actionable as if no judicial functions were 
on any occasion intrusted to them ; but where the functions of the public 
officer are partly ministerial and partly judicial, an action cannot be 
brought against him unless malice be averred and proved (o). 

Public officers employed in the public cfepartments, in the conduct 
and management of the public business of the country, are not responsible 
for the negligence and misconduct of those who act under them, although 
such subordinate officers have been appointed by them. Thus the Lords 
Commissioners of the Treasury, the Commissioners of Customs and 
Excise, the Auditors of the Exchequer, &c., have never been held liable 
in damages for the negligence or misconduct of the inferior officers 
in their several departments. A Queen’s officer stationed on board ship 

(i) Winterhotlom v. Wriyhl^ 10 M. & (»i) Curlew is v. Broad, 9# low J., 

W. 100, explained Blakemore v. Brist. d Exch. 473. * 

Ex. Rail. Co., 8 Ell. & B1. 1040. Robert- (m) Cutchpole v. Amhergate, dc. Rail, 
sou V. Fleming, 4 Maori. H. L. C. 1U7. Co., 1 Ell. & Bl. 120 ; 22 Law J., Q. B. 

(A) Howard v. Shepherd, 0 C. B. 321. 35. 

(/) Ld. Broufi^ham, Ferguson v. Earl (o) Post, cb. 15. 

Kinnoul, 0 Cl. & Pin. 305. 
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to do his duty there, is not responsible for the negligent acts of his 
subordinate officers, nor is the Postmaster'General responsible for the 
negligence or misconduct of clerks and letter-sorters employed and 
appointed by him for the execution of certain public duties in the Post 
Office, but these public functionaries are responsible to every individual 
who sustains damage by reason of their own personal neglect or miscon- 
duct (p). Thus, if the man who carries the letters to the post-office loses 
any of them, he is answerable; so is the sorter in the business of his 
department ; so is the postmaster for any fault of his own (7). The 
collector of customs is, in like manner, responsible in damages to all who 
sustain a direct and immediate injury from a neglect by him to execute 
the duties of his office, and for refusing to sign a bill of entry which it 
was his duty- to sign, or to make an order which it was his duty to 
make (r). 

Whenever a public officer abuses or neglects the powers or duties of 
his office, either by an act of commission or omission, and in consequence 
thereof an injury accrues tc an individual, and no special remedy for 
enforcing performance of the public duty is appointed by statute, an 
action for damages is maintainable against such public officer; and ^ery 
one who is appointed to discharge a public duty, and receives a compen- 
sation, whether from the crown or otherwise, is*^ constituted a public 
ofllfeer. If a bishop, by neglecting to j)crform the plain duties of his 
office, inflicts an injury upon another, an action for damages is maintain- 
able against him. And if a clergyman wrongfully refuses to administer 
the sacrament to a man, who is thereby prejudiced in his civil rights, or 
the registrar of births should refuse to register the birth of a person, and 
so cause him to lose an estate, an action for damages would be maintain- 
able. So, if a lord of a manor were to refuse or neglect to hold a court, 
by which a copyholder should be prevented from having admission to his 
copyhold, an action for dam&ges would lie against siflch lord (s). 

If a superintendent of customs uses the power he possesses for the 
purpose of obstructing or ruining the trade of a particular merchant, he 
is responsible in damages for the injury ho occasions (t). But a surveyor 
of highways, upon whom is imposed the obligation of keeping in repair 
the highways of which he has charge, is not liable to an action by reason 
of his omission to repair the highways, a statutory remedy for the 
enforcement of the public duty being provided by the highway act (u). 

Breach of duty by postmasters — Non-delivery of letters . — A postmaster 


* (p) Lane v. Cottony 1 Salk. 17. 

(7) Whitfield V. Lord Le Despenser* 
Cowp. 765. ^ ’ 

(r) Barry v. Amand. 10 Ad. & E. 
670. 

(•) Henty v^ Mayor of Lymey 5 Bing. 


108. Ferguson v. Earl KinnouL 9 Cl. &; 
Tin. 251. 

(0 Rogers v. Ragendro Dutty IJJ 
Moore, P. C. C, 209. 

(11) Young v. Davisy post, ch. 10; 5 & 6 
Wm. 4, c. 50, ss. 20, 41. 
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is bound to deliyer letters at the respective places of abode of the persons 
to whom they are directed, and is liable to an action on the case for sub- 
stantial damages if he fails to do so. All deputy-postmasters are respon- 
sible for their own personal misfeazance, for they are all made public 
officers, and charged witfi a great public trust since the legislative 
establishment of the post-ofQce. If, therefore, a person to whom a letter 
is addressed cannot be found at the place indicated, it is the duty of the 
postmaster to make reasonable inquiry after him (x). 

Negligence and breach of duly on the part of consignors and bailors of 
chattels, — The law imposes upon all persons employing others to carry 
explosive, corrosive, or dangerous articles, concealed in bottles, boxes, or 
packages, the duty of givflig reasonable notice to the persons they employ 
of the character of such articles, in order that proper precautions may be 
taken to prevent injury to themselves and to others ; and if no such 
notice is given by the emph^yer, and damage is sustained by the party* 
employed from the want of notice, there is that conjunction of damage 
and wrong which will support an action (y). 

Every person, also, who hires out or lends a chattel to another^ 
knowing at the time that the chattel has dangerous defects which may 
make the thing perilous to use, is bound to disclose to the hirer or 
borrower the existence of such defects, and if damage is sustained by 
reason of the non-disclosure thereof, there is both damage and wrong, Rid 
an action is maintainable (z). But it is otherwise if the party was 
wholly ignorant of any secret defect or hidden source of danger, as he 
cannot of course disclose what he does not know (a). Where the duty 
grows out of a contract between the parties, no one can, in general, sue 
for a breach of that duty who was not privy to, and could not have sued 
upon, the contract (/>). 

Torts founded on negligence. — ‘‘ The action for negligence proceeds 
upon the idea of an obligation on the part oJ the defendant towards the 
plaintiff to use care, and a breiich of that obligation to the plaintiffs 
injury” (c). There must be affirmative proof of negligence on the part 
of the defendant to support an action, for where it is a perfectly even 
balance on the evidence w hether the injury has resulted from the want of 
proper care on the part of one side or the other, the party who founds 
his claim on the imputation of negligence fails to establish it (rf). The 


(a:) Rowning v. Ooodchildt 2 W. Bl. 
008. Smith v. Vowdich, 1 Cowp. 182. 

(y) Fnrrant v. Barnes, JI2 Law J., 
C. P. 137 ; post, ch. 8, s. 1. Brass v. 
Maitland, i\ Ell. & Bl. 470; 20 Law J., 
Q. B. 41). 

(z) Btakemore v. Brist. A' Rx. R. Co., 
8 Ell. A: Bl. 1001; post, ch. !). 

(a) Mac Carthy v. Young, 0 K. & N. 


320. 

b) WinterhoiUm v. Wright, ante, p^ 13. 
r) Wilde, B., 7 H. N. 

V. North Brit, Austr. Co,, 31 Law J.,^ 
Exch. 437. 

(d) Cotton V. Wtutd, 8 C. B., N. S. 668 ; 
20 Law J., C. r. 333. Hammock v. White, 
11 C. B., N. S. 688. Ld. Wensleydale, 
3f organ v. Sim, 11 Moore, P* C. C. 312. 



16 THE LAW OF TORTS — ACTIONABLE WRONGS. [CHAI*. I. 

damage, too, must be the proximati and not the remote cause of the 
negligence, and must not be the immediate result of any intervening 
negligence on the part of the plaintiff himself (ante, p. 5); for if tlie 
plaintiff’s own carelessness has directly conduced to the damage he has 
sustained, he is the author of his own misfortune, and cannot charge it 
upon others (c). 

Gontnhutory negligence on the part of the plaintiff, who complains that 
he has been damnified by the negligence of the defendant, is in general 
an answer to the actiop, on the ground that a man cannot complain 
of that which lie has himself helped to bring about. Thus, where a man 
hid one hundred pounds sterling in some hay in ari old nail bag, 
and delivered it to a common carrier to be ^carried to a banker, and 
the money w^ s lost, it was held that the common carrier was not respon- 
sible for the loss, as the consignor had neglected to inform the carrier of 
•the exceeding value of the bag, and had thereby prevented him from 
taking proper care of it (/). 

So, where the consign jr concealed a quantity of guineas in an 
ordinary brown paper parcel tied with a string {g\ and a number of 
sovereigns in a packet of tea (A), and several hundred pounds’ worth 
of bank-notes and gold in an ordinary school boy’s box, and the money so 
sent was lost by the way, it was held that the common carrier \vas not 
re^onsible for the loss of it (i). And if glass, or china, or fragile 
articles requiring great care for their safe conveyance, arc jjut into boxes 
and packages and delivered to a carrier to be carried, and no notice 
is given to the latter of the peculiar nature of the contents of such 
packages, and of the additional care required for their safe conveyance, 
and the things are damaged in the course of the transit, the carrier is not 
bound to make good the damage, as. the consignor has himself directly 
contributed to the injury by concealing the peculiar nature of the articles, 
and the amount of care requisite for their safe conveyance. 

Wherever, indeed, the immediate and proximate cause of the damage 
is the plaintiff’s own supineness, carelessness, or unskilfulness, he has no 
ground of action against the defendant, though the primary and original 
cause of damage be the defendant’s wrongful act. Thus, where some 
bricklayers employed by the defendant had wrongfully laid several barrow- 
fuls of lime rubbish before the defendant’s door, by the side of a highway, 
and whilst the plaintiff was passing in his chaise the wind raised a 
whirlwind of this rubbish, which frightened the plaintiff’s horse and 


(e) See post, ch. 8, s. 1, as to Contri 
butoiy negligence. Young v. Qrote, IJ 
Moore, 484; 4 Bing. 25;j. 

(/) Gibbon v. Paynton, 4 Burr. 2298. 
(y) Olay v. Willan, 1 H. Bl. 298. 


(A) Pradley y, Waterhouse f 3 C. & P. 
318. 

(i) Batson t . Donovan, 4 B. & Aid. 37. 
Muyhfw V. Eames, 3 B. &; C. COl ; 5 D. 
& R. 487. 
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Caused it to start on one side, in the direction of an approaching waggon, 
and the plaintiff, to prevent the horse from running against the waggon, 
pulled him sharp round, and the horse then ran over a. lime*heap lying 
before another man's door, and the shaft was broken by the shock, and the 
horse, being then still more frightened, ran away and upset the chaise, 
and threw the. plaintiff out and injured him, it was held that although the 
defendant was to blame for^ putting the rubbish by the side of the road, 
yet if the plaintiff's running against the second heap of rubbish was 
owing to his pulling the horse round too sharp, the immediate cause of 
the injuiy was his own unskilfulness in the management of his horse, 
rather than the original wrongful act of the defendant (A;). 

Where the plaintiff complained that the defendant had hired him to 
carry a load of timber to Ipswich, and that he carried the timber there 
and asked the defendant where it was to be deposited, but the defendant 
would give no directions, and made the plaintiff’s horses, which were 
heated, stay so long in the waggon that they took cold and some of them 
died, and the rest were spoiled, it was lield that the immediate and proxi- 
mate cause of tlie injury to the horses was the plain tilTs own neglect, in 
not having them taken out of the waggon and put into a stable, and that 
the original wrongful act of the defendant, in not finding a place of 
deposit for the timber^ was not sufficiently connected with the loss of the 
horses to render the defendant responsible for such loss (/). % 

But the negligence or misconduct on the part of the plaintiff dis- 
entitling him to an action for compensation must be such as he is 
legally responsible for, and such as tlie law recognises as a co-operative 
cause of the injury. Where the defendant left his horse and cart 
for a long time unattended in the street, where some lijtle boys were at 
play, and some of the boys got into the cart, and another boy led the 
horse on to give them a ride, and one boy fell off the shafts and got hie 
leg crushed under the wheel, it was held that the defendant was respon- 
sible for the fall and the broken leg, as it was the natural result of 
his misconduct in leaving the cart unattended, and that the boy, in 
consequence of his tender years and natural instinct for play, and want of 
reflection and foresight, could not be considered legally responsible for the 
damage he had sustained, so as to be precluded from recovering compen- 
sation from the defendant (m). 

And though a man may not disaffirm his own careless or culpable 
acts, and comi)lain of the consequences which those acts have brought 
about in the conduct or omission of others, yet the rule mujst be Jii^itod 
to such consequences as are in some degree direct and not collateral ; pro-^ 

(A) Flower v. Ad^mi, 2 Taunt. 814. (w) Lynch v. Nurdin, 1 Q. B. 29. 

(/) Virtue v. Bird, 2 Lev. 199. 

o 
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bable, though perhaps not necessary (n). Aljthough there may have been 
contributory negligence On the part of the plaintiff, yet if the damage is 
not the necessary, or ordinary, or likely result of such negligence, but is 
due to some wholly unlooked-for and unexpected event, which could not 
reasonably have been anticipated or expected to be likely to occur, such 
contributory negligence will be too remote to be set up as a bar to the 
action. Thus, if the customer of a banker,.who is desired to keep his 
cheque-book locked up, nevertheless negligently leaves it on his table, 
and thereby enables his servant to get possession of it, and tear out a 
cheque and forge his master’s signature to it, and commit a fraud upon 
the bankers, this will not enable the bankers to throw the loss upon their 
customer, as being the result of his negligent keeping of his cheque-book, 
for it could not reasonably have been anticipated that the power of 
obtaining a cheque ’i. ould induce a servant to commit a forgery (o). 

Where negligence on the part of the plaintiff is remotely connected 
with the cause of injury, the question to be determined is whether the 
defendant, by the exercise of ordinary care and skill, might have avoided 
the injury. If he could have done so, the remote and indirect negligence 
of the plaintiff cannot be set up as an answer to the action (p). 

Thus, where the plaintiff negligently left his donkey in a public 
highway, tied together by the fore-feet, and thn defendant carelessly 
drove over and killed the ass with his horses and waggon in broad 
daylight, the animal being unable to get out of the way of the waggon, it 
was held that the misconduct of the plaintiff, in leaving the ass in 
the highway, was no answer to the action ; for, although the ass might 
have been wrongfully there, still the defendant was bound to go along the 
road with care, and at such a pace as would be likely to prevent mischief. 
“Were this not so, a man might justify the driving over goods left in a 
public highway, or even over a man lying asleep there, or the purposely 
running against a carriage going on the wrong side of the road ” (5'). 

Contributory negligence on the part of the plaintiff, therefore, will 
not disentitle the plaintiff to recover damages, unless it were such that, 
but for that negligence, the misfortune could not have happened ; nor if 
the defendant might, by the exercise of care on his part, have avoided 
the consequences of the neglect or carelessness of the plaintiff (r). 

Liability of the defendant in respect of the remote ulterior and unwmal 
consequences of a negligent act — “ I entertain,” observes Pollock, C. B., 

(n) Wilde, B., Swan v. North Brit, (p) Greenland v. Chaplin ^ 5 Exch. 
AustpMn^ 31 Law J., Exch. 437 ; 32 ib. 24H. 

(Exch. Ch. • {q) Davies v, Mann^ 10 M. & W. 640. 

(o) Bank of Ireland v. Trustees Ev. Mayor of Colchester v. Brooke, 7 (i. B. 
Charity^ 0 H. L. C. 411. Swan v. North 370. 

Brit, Amir, Co., Ex. Ch; 2 N. R, 520, (r) Tuff v. Warman, 6 C. B., N. S, 

Taylor v. Ot. Ind. Penins,, 28 Law J., 585. Scott v. Dub, & Wick. Hail. Co,, 11 

Ch. 285 ; ib. 714. Ir. C. L. R. 390. 
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considerable doubt whether a person who has been guilty of negligence 
is responsible for all the consequences which may under any circumstances 
arise, and in respect of mischief which could by no possibility have been 
foreseen, and which no reasonable person would ha^ anticipated. I am 
inclined to consider the rule of law to be this, that a person is expected 
to anticipate and guard against all reasonable consequences, but that he 
is not by the law of England expected to anticipate and guard against 
that which no reasonable man would expect to occur” (s). 

Where the owner of a horse negligently allowed his horse to stray on 
the high road, it was held that the owner would be responsible for 
all such damage as in the ordinary sequence of evepts might be expected 
to occur therefrom, such as the horse’s walking into a neighbouring 
pasture, and consuming the grass there, or wandering into a corn-field 
and trampling down the com ; but not for a kick to a child in the road, 
unless it could bo shown that the horse was naturally of a vicious dispo- 
sition, and wont to kick, and that the owner knew of it at the time 
he allowed the horse to stray into the liighway («). Where cattle afflicted 
with a contagious disorder trespassed upon an adjoining pasture and 
infected other cattle there with the disease, it w^as held that the owner of 
the trespassing beasts was responsible for the damage arising from the 
spread of the disordcf, as well as for the injury to the grass and herb- 
age (</). But the mere fact of the defendant’s scabby sheep getting 
amongst the plaintiff’s healthy flock, and infecting them with the disorder, 
establishes no cause of action, unless it be proved that the defendant 
knew them to be infected, and neglected to take proper and reasonable 
precautions to prevent them from getting mixed with healthy flocks (a;), 
or that he knowingly and wilfully turned them out on some common or 
waste, &c., or exposed them for sale in a market or public place (y). 

If the owner of a dog allows the dog to stray away and trespass 
oil his neighbour’s land, and the dog worries and kills the neighbour’s 
sheep, the owner of tlio dog is not responsible for the damage done, 
as the worrying and killing of sheep is, it is said, not in accordance with 
the ordinary instinct of the animal, and would not in the ordinary 
sequence of events bo expected to result from a dog being alldwed 
to stray away from his master’s premises ; but if the dog has previously 
worried sheep with the kiiowjpdgc of the owner, tlie law throws upon the 
latter the duty of keeping the animal on his own premises, and not 
sufTering him to go at large (r). The mere keeping of an animal of a 

(s) Greenland v. Chaplin, 5 Exch. (y) Geo. H, c. 05, s. 1/lfT !fc 12 
248. Hank oj Ireland v. Trustees Evans Viet. c. 107 ; 21 4^ 22 Viet., c. 02. ^ 

Charities, 5 H. L. C. 411. (r) Anon. Dyer, pi. 162. Baker v. 

(0 CVr V. Biirhidye, 10 C. 15., N. S. Wcbberlif, Het. 171. Jenkins v. Turner, 
400; .‘52 Law .1., 0. P. 89. Ld. Rajin. 100. Card v. Case, 5 C. B. 

(m) Andrews v. BnvkUm, .1 8tr. 102. G22. And see 25 & 26 Viet. c. 59. 

\x) Cooke V. Waring, 32 Law J., Exch. 
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fierce nature, such as a tiger or bear, or a| dog known to be wont to bite, 
is unlawful, and, therefore, if any person is bitten or injured by such an 
animal, an action is maintainable against the person who keeps it (a). 

Liability of the master for the negligence of his servant — Every servant 
acting in the execution of his master's business represents the master 
himself, and his acts are, in contemplation of law, the acts of his master. 
This rule of law applies not only to domestic servants, who have the care 
of carriages, horses, and other things in the employ of the family, but 
to other servants whom the master or owner selects and appoints to do 
any work, or superintend any business, although such servants be not in 
the immediate employ^ or under the superintendence, of the master. As, 
for instance, if a man is the owner of a ship, he himself appoints 
the master, and he desires the master to appoint and select the crew; the 
crew thus become appointed by the owner, and are his servants for the 
management and government of the ship, and if any damage happens 
through their default, it is the same as if it happened through the 
immediate default of the owner himself. So, the same principle prevails 
if the owner of a farm has it in his own hands, and he docs not 
personally interfere in the management, but appoints a bailiff or bind, or 
hires other persons under him, all of them being paid out of the funds of 
the owner, and selected by himself, or by a person specially deputed 
by him; if any damage happen through their default the owner is 
answerable, because their neglect or default is his, as they are appointed 
by and through him. So, in the case of a mine, the owner employs 
a steward or manager to superintend the working of the mine, and 
to hire under- workmen, and he pays them on behalf of the owner. These 
under-workmen then become the immediate servants of the owner, 
and the owner is answerable for their default in doing any acts on 
account of their employer (J). But whenever one man employs another 
to execute a particular work respecting personal moveable property, and 
that other furnishes his own servants to do work, the servants 
80 famished are not to be considered in the same light as if they 
were servants selected, hired, and paid by the person who orders the 
execution of the work. 

A master is responsible for the wrongful act of his servant, even if it 
be wilful, or reckless, or malicious, provj^ed the act is done by the 
servant within the scope of his employment, and in furtherance of 
his master's business, or for the master's benefit (c); but if the servant, 
at 0 M< 4 ime he does the wrong, is not acting in the execution of the 
^master's business, and within the scope of his emjdoyment as his servant, 

(a) ilfay v. Burdett 0 Q. B. 112. Cox Dalyell v. Tyrer^ 28 Law J., Q. B. 62. 

V. Burhidgef 13 C. B., N. S. 440. fc) Huzzey v. Fkld, 2 Cr. M. di R. 

^ (b) Laugher v. Pointer^ 5 B. <Sr C. 654. 432, 440. 
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but is carrying into effect some exclusive object of bis own, the master 
will not be answerable for his act. Thus, it is said, if 1 command mj 
servant to distrain, and he ride on the distress, he shall be punished, and 
not 1 ” (d). So, if my servant, contrary to my will, chase my beasts 
into the soil of another, 1 shall not be punished (e ) ; and if my servant, 
without my knowledge, put my beasts in another’s land, my servant 
is the trespasser, and not I, because, by the voluntary putting of the 
beasts there without my assent, he gains a special property for the time, 
and so to this purpose they are his beasts ” (/). 

But where the servant, though acting contrary to his duty to his 
master, is nevertheless acting in the course of his employment, the 
master will be answerable for his misconduct (g). Thus, whore a partially 
intoxicated passenger in an omnibus refused to get out and to pay his 
fare when the omnibus arrived at its destination, and the conductor 
dragged him out violently and recklessly, and caused him to fall under 
the wheel of a passing cab, it was held that there was evidence for the 
jury of the wrongful act having been done by the servant in the course 
of his employment about the master’s business, and the omnibus pro- 
prietor was made responsible for the injury (h). 

Wherever the master intrusts a horse, or carriage, or anything which 
may readily be made aft implement of mischief, to his servant, to be used 
by him in furtherance of the master's business, or for the execution of iiis 
orders, the master will be responsible for the negligent management 
of the thing intrusted to the servant, so long as the latter is using 
it or dealing with it in the ordinary course of his employment. Where 
the master was riding along a public highway with a mounted groom 
behind him, and the master having suddenly quickened his pace, the 
groom spurred his horse to keep up with him, whereupon the horse 
struck out with his hind legs and kicked a waggoner who was walking in 
the road at the hcad«of liis team, it was held that the master was 
responsible for the injury (i). 

In all cases of negligent and improvident driving by a servant 
employed to drive, the master will be responsible if the servant was 
driving about the master’s business, or# using the master’s horses and 
carriage for the master’s benelit; and the master cannot exonerate him- 
self from liability by showing .that the servant ^vas acting in disobedience 
of his orders. Where, therefore, an omnibus company gave written 
instructions to their drivers, to drive at a steady pace, and not on any 

(d) Noy*8 Maxims, ch. 44. .‘J59; 90 Law J., Exch. 180, 327; 7ib.^^ 

(ff) Bro. Abr. Tbespasp, pi. 435. 355, qualifying M*Manus v. Cricket, 

(/) 3 Boll. Abr. 553. 1 East, 107. 

igi See further, as to injuries from (x) North y. Smithy 10 C. B., N. S. 
negligence, post, eh. 8, s. 3. 573. 

(/x) Seymour v. Greenwood, 0 H. 4^ N. 
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account to race with or obstruct ot^er omnibuses,” and a driver 
disobeyed these instructions, and wilfully drew across the road to obstruct 
another omnibus, and ran against it and upset it, it was held that 
the instructions given by the omnibus company to their servants could 
not exonerate the company from responsibility for the careless, wilful, or 
malicious acts of such servants whilst carrying passengers for the benefit 
of the company (^•). Where, however, both the party injured and the 
person inflicting the injury are fellow-servants in the same employment, 
the master is generally, as we shall presently see, exempt from 
liability (/). 

Ifidemnijication of the master hy the servant — If damages have been 
recovered from the master by reason of the servant’s negligence in doing 
the master’s work, or in executing his orders, these damages may be 
recovered hy the master from the servant, and the verdict and judgment 
in the action against the master arc evidence of the amount of these 
damages, hut not of the circumstances under which they were re- 
covered (wi). If the captain of a ship engages in smuggling transactions, 
and thereby causes the ship to be forfeited and condemned, he is re- 
sponsible in damages to the shipowner for causing the latter to lose his 
property {n). 

Fraud and falsehood arc mala in se, and wrcHigful in the eye of the 
law, so that if damage results therefrom, there is the damage and wrong 
necessary to create a cause of action. An action cannot be supported 
for telling a bare naked lie, where no loss or damage is caused by the lie, 
but if it be attended with damage, it then becomes the subject of an 
action ” (o). Fraud may consist in the affirmance of something not 
true within the knowledge of the affirmant, or by the suppression of 
something which is true, and which it was his duty to make known {p). 

If A fraudulently makes a representation which is false, and which 
he knows to be false, to *0, meaning that 13 shall act upon it, and L, 
believing it to be true, docs act upon it, and thereby suH’crs damage, 13 
may maintain an action against A for tlic deceit, there being here that 
conjunction of wrong and loss which entitles an injured and suflering 
party to compensation in damagijs ((j). Where the father of the plaintiff 
went to the defendant, a gun-maker, and told him tliat lie wanted a gun, 
safe and fit to use, for the plaintiff, his son, and the defendant gave the 
father a false and fraudulent warranty with a gun which lie sold and 


(k) Limpus v. Lond, Gen. Om. Co,^ 
,1 1€. 3^. 620; 22 Law J., Exeb. 34, 

(^) Post, ch. 8, s. 1. 

(m) Green v. ATjm; River Co., 4 T, E. 

690 . 

• {n) Blewitt v. Hillj 13 East, 12. 

(o) Kenyon, C. J., Rasley v. Freetnan, 
3 T. B. 65. Collins v. Cave, 0 II. & N« 


131 ; 30 Law .T., Exeb. .65. Croke, J., 
Bailey v. Mvrrell, 3 llulstr. 9.6. 

{p) Horsfall V. Thomas, 1 H. tfc C. 90 ; 
31 Law J.. Ex(;h. 322. 

(7) Com. Dig. Aclion on the Cnso for a 
Deceit (A 9), (A 10). PasJey v. Freeman, 
3 T. R. 51. Gerhard v. Bates, 2 Ell. & 
Bl. 489 ; post, ch. 18. 



INJURIES NOT ACTIONABLE. 


23 


SECT. 1 .] 

delivered to him for the use of the plaintiff, and the plaintiff was injured 
by the bursting of the gun in his hand, it was held that, there being here 
both fraud and damage, the result of that fraud, not from an act remote 
and consequential, but one contemplated by the defendant at the time as 
one of its results, the defendant was responsible to the plaintiff for the 
injury he had sustained (r). 

Where the defendant wrongfully and maliciously caused certain 
persons to refuse to deliver goods to the plaintiff, by asserting that he 
had a lien upon them, and ordering those persons to retain the goods 
until further orders from him, he well knowing at the time that he had 
no lien, it was held that the action was maintainable, though the persons 
who had the goods were under no legal obligation to obey the orders of 
the defendant, and their refusal was their own spontaneous act ($). 

A rejusal to obey the lawful decree of a court of justice is a wrong ; 
and if a party is thereby prejudiced, or impeded, or hindered in the 
exercise of his legal rights, there is that conjunction of wrong and damage 
which will support an action (^). 

Malicious injuries, — The foundation of every action of tort is a wrong- 
ful act, but it need not be malicious, for malice is not a necessary ingre- 
dient in a wrong. An imprisonment of the person, for example, a 
battery, or a trespassi on land, may be committed without any express or 
implied malice, and yet an action for damages may be maintained (w). 
But every malicious act is wrongful in itself in the eye of the law, and 
if it causes hurt or damage to another, it is a tort, and may be made the 
foundation of an action. Malice may be proved by evidence of personal 
hostility and spite entertained against the injured partyj or of any other 
corrupt or improper motive (ar). If a free burgess of a corporation, or 
•any other person having an undoubted right at law to give his vote at an 
election of a burgess or knight to serve in parliament, be maliciously 
hindered or impeded ^ the exercise of his right, an action for damages is 
maintainable against the disturber (y). Any person has a right to stand 
for a place in parliament, or to offer himself as a candidate for a vacant 
office ; and if an election takes place, and it becomes difficult to determine 
who has the majority, he is entitled to demand a poll ; and if tho public 
officer who ought to have granted the poll maliciously denies it, he is 
liable to an action for substantial damages (z) ; for if public officers will 
maliciously infringe men’s rights, and “ refuse to receive a vote which 
the party tendering has a right to give, and if an action for it comes to 

(r) Langridge v. Levy^ 2 M. 4$: W, 529. P. C. C. 209, ^ ^ V 

Levy V. Langridge^ 4 ib. 338. (.c) Tozer v. Child^ 7 Ell. & Bl. 381. 

(») Green v. Button, 2 0. M. & R. 707. (y) Holt, C. J., Ashby v. White, 2 Ld. 

(/) Ferguson v. Earl Kinnoul, 9 C1.& Raym. 9r>4. 

Fin. 311. (z) Starling v. Turner, 2 Lev, 50, 

(u) Itogers v. Ragendro DuU, 13 Mooro, 
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be tried before me,” observes Holt, C. J., /* I will direct the jury to make 
them pay well for it ” (a). In order to maintain the action, the plaintiff 
must show that the refusal was founded in malice ; for if the returning 
officer has acted honestly and uprightly, according to the best of his 
judgment, he is not amenable to an action” (d). 

The functions of the returning officer are not wholly ministerial, but 
are partly judicial and partly ministerial ; and a judicial officer cannot be 
made responsible for an erroneous or' wrong judgment, where he has 
acted doffa fide in a matter of which the law gives him cognizance (c). 

It cannot be contended that he is to e^cercise no judgment, no discretion 
whatever, in the admission or rejection of votes, and he could not discharge 
his duty without great peril and apprehension if, in consequence of a 
mistake, he became liable to an action ” (d). 

In the celebrated case of Js/id?/ v. White, where an action was brought 
against a returning officer for maliciously hindering an elector in the 
enjoyment of his electoral right, by refusing to receive his vote at an 
election. Lord Holt observes, “ I do not find that the defendants did by 
force of arm'5 drive the plaintiff away from the election, nor by menaces 
deter him, but I find they did maliciously hinder him ; and so it is 
charged by the plaintiff in his declaration, and so found by the jury, that 
they did ii by fraud and malice. And so the defendant is an offender 
within the very words of the statute of Westminster ” (e). 

Malicious proevvement of loss or damage to another, whether brought 
about by libel or slander (post, chap. 17), or by instigating servants to 
leave their service or desert their employment, to the injury of their 
masters, or by maliciously inducing a party to a contract to break his 
contract, to the injury of the person with whom the contract was made, 
create that conjunction of wrong and damage which will support an* 
action (/). If one person incites another to commit perjury, or forgery, 
or a nuisance, or to bring d false charge or accusation, and the accused 
party is acquitted of the charge, the instigator Of the Wrongful act is 
responsible for all its injurious consequences {g). Thus, where the 
mistress of a winc^shop brought an action against the defendant for 
procuring a soldier and others to come into her house with a man dressed 
in woman's clothes, and there conduct themselves with indecency, and 
collect a crowd, and raise a cry of “ bawdy house,” by reason whereof the 
mob threw stones and broke the plaintiff's windows, and damaged and 

{a) AMy v. While, 3 Ld. Zlaym. 958. White, Lond. 1837; cited Torer v. Child, 
Her^fpti^ Finch, ih. 350. 7 Ell. & Bl. 381. 

Abbot, C. J., Cullen V. Mortis, 3 (/) Lumley v. Oye, 3 Ell. k Bl. 328. 

Staric. 387. Green v. Butlnn, 3 C. M. dj R. 707. 

‘ (c) Post, ch. 15. (g) Com. Dig. Action upon the Case, A. 

fd) Abbot, C. J., Cullen v. Morrii, 3 Coxe v. Smith, 1 Lev. 119. Fitzjohn v. 
Stark. 5a;. Mackinder, 9 0. B., N. S. 516; 30 Law 

(c) Ld. Holt’s judgment in Ashhy v. J., C. P. 257. 
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dcstrojed her Aimiture, it was held that the defendant wad responsible 
for all the damage sustained by the plaintiff, although he did not himself 
appear upon the scene, or join in the cry (/t). 

Abuse of authority by governors of colonies, — An officer representing 
his sovereign in all functions) civil and military, mey be made to answer 
for an abuse of his authority, and for the exercise of arbitrary power, 
above and beyond the law. An act of authority, lawful in itself if 
rightly done, may become wholly unlawful and unjustifiable by the 
harsh, oppressive, and cruel manner in which it is executed ; for, where 
the law authorises an act to be done, it does not protect unnecessary 
violence or cruelty in the doing of it (i). 

Every governor of a colony is responsible in damages for unlawfully 
spoiling, plundering, or imprisoning Her Majesty’s subjects. But what- 
ever is a justification in the place where the thing is done, may be pleaded 
as a justification in the place where the cause of action is tried (k). 
Where a carpenter, who followed a train of artillery, but who was not 
subject to martial law, brought an action against the governor of Gibral- 
tar for an assault and battery, and showed that he had been tried by 
court-martial, and sentenced to be whipped, and that the governor con- 
firmed the sentence, which was then carried into effect, it was held that 
the action was maintainable against the governor, by reason of his 
participation in the unlawful whipping, and the plaintiff recovered 700 /. 
damages (/). 

Abuse of authority on the part of naval and military officers, — An action 
is not maintainable by a subordinate officer against his superior officer 
for an act done in the course of discipline, and under powers incident to 
his position (?n) ; but for a corrupt and malicious abuse of authority a 
commanding officer is responsible. Every superior officer has a right to 
imprison his subordinate officer for any military offence, and bring him to 
a court-martial ; but this gives him no riglft to act in an arbitrary and 
oppressive manner, and to inflict a prolonged, harsh, and cruel imprison- 
ment, without bringing the person imprisoned to trial. If an officer has 
been guilty of a scandalous abuse of a public trust, he will not be allowed 
to shelter himself under the thin veil of legal forms, nor escape under 
cover of a justification, the most technically regular, from the conse- 
quences of his wrong-doing (n). 

A naval or military officer is not responsible for acts done by him in 
obedience to the commands of his superior officer, or of the Government 
he serves, unless the commands are manifestly illegal. The justification 

(/i) Plunket V. GiUtwret Fortescue, 211. (t) ■■■■ ■■ ■ v. Saline, cited Ooirp. l76. 

(i) Sutherland v. Murray, I T. K. 538 ; (m) Johnstone v. Sutton, 1 T. R. 044. 

post, ch. 0. (n) Id. Mansfield, Wall y. Af‘^amar«, 

(k) Mostyn y. Fabrigas, Cowp. 161. 1 T. B. 030. 
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of an officer sued for acts of force and violence may be made to rest 
upon a subsequent ratification of his acts by Lis government, as well as 
upon a precedent authority (o). 

Where two vessels were chartered by the government for a naval 
expedition, and the captains of the vessels were to pay implicit obedience 
to the orders of the officers commanding the expedition, and one of the 
vessels sustained damage from the other whilst acting in obedience to 
orders, it was held that the owner of the vessel doing damage could not 
be made responsible to the owner of the vessel to which the damage was 
done, if the damage was tlie natural result of the execution of the orders 
given, and was not caused by negligence or want of nautical skill in the 
execution of the orders (p). 

Where commissioners of public works, exercising powers given to 
them by statute, and acting within their jurisdiction, nevertheless act in 
an arbitrary, wanton, or negligent and oppressive manner, and inflict 
unnecessary injury upon private individuals, they are responsible for their 
wrong-doing of what might have been rightly done, and cannot' protect 
themselves under cover of their statutory powers from the consequences 
of their negligence and misconduct (q). 

Torts committed hy British subjects in foreign countries, — Actions may 
be maintained in this country for wrongs committejj by one of the Queen's 
subjects against another of her subjects in a foreign country, if all that 
is sought is reparation in damages, or satisfaction to be made by process 
against the jicrson of the wrong-doer or against his eflects, within the 
jurisdiction of the court (/'). Thus, when Captain Cambier pulled down 
some sutlers’ houses in Nova Scotia, who supplied spirits to his sailors, 
and afterwards inadvertently brought one of the sutlers home in his own 
ship, and the sutler, as soon as ho landed, brought an action against the 
captain, it was held that the action was maintainable (6’). But, in order 
to support an action in this country for an injm*y sustained abroad, it 
must, it is apprehended, be shown that the act producing damage was a 
wrongful act by the law of tlie country in which it was done ; for if it 
was justifiable there, the justification would, it is apprehended, be avail- 
able here (t). 

Suspension of the remedy hy action when the tort amounts to a felony , — 
Whenever a wrongful act amounts to a felony, the remedy for the tort, or 
civil wrong, is postponed until the requirements of public justice have 

{o) Biiron V. Dimrmn, 2 Exch. 107. (s) PerLd. Mansfield, Cowp, IHO, 

(p) IJodgkinsm v. Feniic, 2 C. B., N. (t) Per Ld. Mansfield, Mostgn v. /’«- 
S. 4f36r^ hrigas, 1 Cowp. 175; 1 SmiUi's L. C. ({07, 

(r/) Leader v. Moxon, 2 W. Bl. 296 ; Dobrre v. Napier, 2 Bing. N. C. 797. 
3 Wils. 401 ; post, cli. 10, s. 1. /Juke of Jirumwick v. King of Jlnnowr, 

(r) Scott v. Lord Seymour, 1 II, & C. 0 Beav. 1. Contra AVightmau, J., Scott v. 
210 ; 31 Law J., Exch. 457 ; 8 Jur, N. S. Lord Seymour, ut sup. 

•568. 
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been satisfied by the prosecution of the offender (u). “ The policy of the 
law,” observes Lord Ellenborough, “ requires, that before the party 
injured by any felonious act can seek civil redress for it, the matter 
should be heard and disposed of before the proper criminal tribunal, in 
order that the justice of the country may be first satisfied in respect to 
the public offence ; and after a verdict, either of acquittal or conviction, 
the judgment is so far conclusive in any collateral proceeding quoad the 
particular matter, that the objection is thereby removed of bringing that 
sub judice in a civil action, which was the proper subject-matter of a 
criminal prosecution. Where, therefore, the defendant has been tried 
and acquitted of a felony, the objection founded upon the general policy 
of the law docs not apply. The only difference which can be suggested 
between the case of a prior conviction and that of an acquittal is, that 
the acquittal may have been brought about by the defendants colluding 
with the prosecutor ; but if the acquittal be shown, either in pleading or 
by evidence, to have been obtained by collusion, it would be put aside, 
and the objection would still remain. All the mischief, therefore, that 
could result from extending the same rule to cases of acquittal which has 
established the right to sue after a conviction of the felon, is done away 
by letting the defendant in to show that the judgment of acquittal was 
obtained fraudemj^x). 

The doctrine of the merger of a trespass in a felony^ therefore, only 
means that all redress by action for the private injury is suspended until 
the criminal law has been put in force. It was never intended to take 
away redress absolutely after the ends of 2)ublic justice were attained, 
but only to stimulate the party injured to bring the offender to trial for 
the public offence, and to prevent any compromise thereof. When, 
therefore, a robber had been convicted of felony for breaking into a house 
and stealing 250 /., it was held that an action for the trespass and the 
taking of the monej was maintainable against him after his conviction 
for the felony (y). And if money has been taken under a claim of right, 
and under circumstances manifestly not amounting to a felony, an action 
may be brought for the money, notwithstanding that the criminal law 
has not been put in force; and it does not lie in the mouth of the defend- 
ant to say that he is a thief, and that he stole the money, if the surround- 
ing circumstances do not establish a case of felony, for ** nemo allegans 
jsuam turpitudinem est audiendus” (j). And if the injured party has 
preferred a bill of indictment, which has been thrown out, or not proceeded 
with, by the suggestion of the judge, he has satisfied the requirements of 

(?/) Wellock V. Constantine^ 7 Law T. (.v) Dmvkes v. Coveneigh, Styles, HAO. 
R., N. S. 751 ; 2 F. & F. Exch. 791. Markhmn v. Cobb, W. Jones, 147. 

(a:) Crosby v. Lentj, 1*4 East, 413 ; 1 (r) Lnttcrcll v. Reyncll, 1 Mod. 283. 

Halo, P. C. 040. ’ Stone v. Marsh, 6 B. & C. 664. 
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the law in respect of the prosecution of t^e public offence^ and is remitted 
to his civil remedy (a). 

This rule of law prohibiting an action for the recovery of stolen pro- • 
perty or its value, until the criminal law has been put in force, does not 
extend beyond the person robbed, and the thief or the felonious receiver ; 
for if stolen property is innocently taken in pledge by a pawnbroker, or 
purchased out of market overt, an action may be brought against the 
pawnbroker or purchaser before the institution of any prosecution for 
the felony (5). 

And whenever the death of a person has been caused by any wrongful 
act, neglect, or default, an action for damages is maintainable, although 
the death has been caused under such circumstances as amount in law to 
a felony (c). 

Cheating hy forgery. — If a forgery has been committed, and the party 
injured has prosecuted for the offence, he may maintain an action for the 
recovery of the money of which be has been defrauded. Where the 
plaintiff’s declaration of his cause of action set forth that the plaintiff’s 
servant, haruig 65/. of the plaintiff’s money in his custody, the defendant, 
in order to defiaud the plaintiff of the money, procured a letter to be written 
in the name of the plaintiff, directed to his said servant, requiring tlie 
latter to pay the money to the defendant, and counterfeited the signature 
of the plaintiff to the letter, and also the plaintiff’s seal, and caused the 
said counterfeit letter to be delivered to the plaintiff’s servant, as being 
the plaintiff’s letter, and thereby obtained 2 )ossession of the plaintiff’s 
money, and converted it to his own use, it was held that there was a good 
cause of action (c/). If a man forge a bond in my name, I can have no 
action, unless I am sued upon the bond ; but then I may for the wrong 
and damage, though I can avoid the bond by plea. But if it were a 
recognizance or a fine, I should have a writ of deceit presently” (e). 

Actions for bigamy, — WRcre the plaintiff decIfTed that she was a 
virgin, and sought for in marriage, and that thli defendant, pretending 
to be a single person, made love to her and married her, when in truth he 
was married to another woman, the court held that the action lay. 
But bigamy being now made a felony by statute, a prosecution for the 
public offence is a condition precedent to the right of action (/), 

Actions for misdemeanours. — Where the wrongful act amounts only 
to a misdemeanour, the remedy for the wrong is not suspended until the 
offender has been brought to trial for the indictable offence; but the 
ii^rg^d« 4 /arty may, at once bring an action for damages, whether he doee 

(а) Dudley and West Dromw, Bank Co. (c) 0 & 10 Viet. c. OS, s. 1. 

V. I Johns.&H. 14;8W.R.351. (d) Tracy Fea/, Cro. Jac. m 

(б) White T. SpeitiyuCf 13 M. St W. («) 43 Ed. 8, 20. Waterer v. Freeman^ 
608. Lee Vi Bayet, 18 C. B. 600 ; pOi»t, Hob. 266. 

ch. 7, 9 . 3. (/) Anon. Skin. 110. 
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or does not subsequently prosecute {g). This is the case where the 
money of the plaintiff has been obtained by the defendant by false 
pretences and converted to his own use, and the action is brought to 
recover back an equivalent for the money fraudulently obtained. Where 
persons conspire together to procure a forgery of title-deeds, and give 
them in evidence on a particular trial, and the deeds are forged and 
given in evidence, and any person’s land is thereby lost, all the parties to 
the conspiracy are liable to an action for damages, as well as to an in-^ 
dictment for the misdemeanour (A). If two men conspire to make it appear 
that a third person has been guilty of a felony, by placing stolen goods 
upon his premises, and he is in consequence thereof convicted, an action 
for damages would be maintainable against the conspirators, whether the 
parties had or not been indicted for the misdemeanour (t). 

Public and private mange. — For an injury which affects all persons 
alike, such as an obstruction in a public thoroughfare, merely impeding 
the right of passage, and rendering the way less convenient, the only 
mode of proceeding is by indictment. For any special injury which 
affects an individual beyond his fellows, such as being delayed in making a 
journey, and compelled to take a circuitous course (^), or driving against 
the obstruction during a dark night, compensation in damages may be 
obtained (/). 

Of the legal nmxim that there is no wrong without a remedy. — The 
maxim of the law, ubi jus ibi remedium,” has at all times been considered 
so valuable, that it gave occasion to the first invention of that form of 
action called an action on the case, where the novelty of the complaint is 
no objection to the action, provided an injury cognizable by law be shown 
to have been indicted on the plaintiff (m) ; for this form of action was 
introduced for the reason that the law would never suffer a wrong and a 
damage without a remedy ” (n) ; but there are many cases where parties 
have suffered serious injury from the acts and doings of others of which 
the law takes no cognizance. An action, for example, cannot bo main- 
tained against a commanding officer in the army or navy for maliciously 
accusing, arresting, and bringing to a court-martial a subordinate officer, 
however great may have been the perversion of his authority, and how- 
ever false and unfounded the charge (o) ; and a wife has no remedy for 
being deprived of the society of her husband by slander, not amounting 
to a charge of adulteiy, causing him to desert her, and treat her with 

(^) V. Hardeg, 14 Q. 54] . Damages. ^ 

(A) Fitzh. N. B. ilO, i). ' (m) See the note to J^hby v. W'kitfi 

(i) Post, ch. 13. I Smith’s L. C. 213-223. 

(A) Oreaslg v. Codling, 2 Bing. C. (n) Willes. C. J., Winmume v. Green- 
263. Roie V. post, oh. 4. hank, Willes, 577, 

(/I Wilkes V. Hungerford Market Co., (o) Sutton v. Johnstone, Johnefone v. 
2 Bing. N. C. 281; post, ch. 4, s. 2, Sutton, 1 Bro. P. C, 70; 1 T. ^2- 
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cruelty {p). No action will lie agailist a witness for uttering false 
statements in the course of a judicial proceeding, even though it is alleged 
to have been done falsely and maliciously, and without any reasonable or 
probable cause, and damage results therefrom to the plaintiff, the proper 
course being a prosecution for perjury (#7). 

Damages are not recoverable from an infant for a false and fraudulent 
representation that he was of full age, whereby the plaintiff was induced to 
lend him money (post, ch. 18 ) ; nor from a married woman and her husband 
for a false and fraudulent representation by such married woman that she 
was a feme sole, whereby she induced the plaintiff to make a contract 
with her, which he could not enforce by reason of her being .married (r) ; 
or that the signature to a bill of exchange-was her husband’s signature, 
whereby the plaintiff was induced to advance money upon the bill (s) ; 
nor from a man who has seduced a female infant, not being at the time 
of her seduction in her father’s sendee, actual or constructive, even though 
the father be thereby obliged to piovide nurses and medical attendance 
for her, and to maintain her 

Waiver of tort. — If a man has taken possession of property, and 
sold or disposed of it without lawful authority, the owner may either dis- 
affirm his act and treat him as a wrong-doer, and sue him for a trespass or 
for a conversion of the property ; or he may affirm *his acts and treat liim 
as his agent, and claim the benefit of the transaction ; and if he has once 
affirmed his acts and treated liim as an agent, he cannot afterwards treat 
him as a wrong-doer, nor can he affirm liis acts in part, and avoid them as 
to the rest. If, therefore, goods have b('cn sold by a wrong- doer, and the 
owner thinks fit to receive the price, or part thereof, he ratifies and 
adopts the transaction, and cannot afterwards treat it as a wrong (w). 


.SECTION II. 


OF RIGHTS, DUTIES, AND OBLIGATIONS CREATED BY BY-LAW AND 
BY STATUTE (ir). 


Py-laws founded on statvte^ imposing penahies for the suppression of 
certain tot'ts, are cumulative upon the ordinary common-law remedy by 


(p) Lynch V. Kniyht, fl H. L, C. 577 ; 
^ S.. H. L. ‘724. 

(ft) Erie, C, J., Barber v. Lcsiler, 7 C. 
B., N. S. 1H7. 

(f) Liv, Adelph, Loan Asso. v. Fair- 
hur»tf 9 Exch. 422. 

(s) Wright V. Leonard, U C. B., N. S. 
258 ; 30 Law J., C. P. 505. 


(0 Grinnell v. Wclh, 8 Sc. N. R. 741 ; 
7 ]VJ. it (Ir. 1005. 

(m) Breu cr v. Sparrow^ 7 B. & C. 310. 
Lylhyov V. Vernon f 5 Jl. <fe N. 180; 22 
Law J., Exch. 104. 

(it) Sco further as to this, post, ch. 

10 . 



STATUTORY OBLIGATIONS — BY-LAWS. 


31 


SEOT. 2.] 

way of action, and do not prevent a plaintiff who has sustained damage 
from an injury to his property or person, or an infringement of his legal 
right, from bringing his action just the same as if no by-law had ever 
been made, for wherever an action lies at common law, the penalty is 
accumulative'’ (y). By-laws imposing penalties, and establishing a 
summary mode of proceeding for the recovery of such penalties, are 
regarded with the utmost jealousy, and must be made in strict pursuance 
of statutory authority, more especially where they restrain the freedom 
and liberty of the subject beyond the requirements of the ordinary law. 
The power of making them is an extraordinary power, and will be narrowly 
constnied. “ We must,” observes Alderson, B., “ look closely to the powers 
given by the legislature, to see whether the by-law is within the scope 
of the authority, or whether it does not relate to matters which ought to 
be left to the general law of the land, by which the general conduct of 
the Queen’s subjects is regulated ” (z). 

Ji/j-latos of municipal corporations. — By s. 90 of the municipal cor- 
porations act (5 and 6 Win. 4, c. 7G), the council of any borough is 
empowered to make by-laws for the good rule and government of the 
borough, and the suppression of nuisances. By s. 91, all the provisions 
of the statute relative to offences against the act, punishable upon sum- 
mary conviction, are Aiade to apply to offences committed in breach of 
any by-law made by virtue of the act (a) ; and by s. 1, all laws, statutes, 
and usages inconsistent with that act 'arc repealed and annulled. 
By-laws of corporations “ must ever be subject to the laws of the 
realm, and subordinate thereto ; and, therefore, though there is no pro- 
vision for that purpose, the law supplies it. And if the king, in his 
letters patent of incorporation, do make ordinances himself, yet they are 
also subject to the same rule of law” (/->). The power of making by- 
laws for the “ good rule and government ” of a borough has reference to 
the government of the borough as a corporation, and the making of regula- 
tions for carrying into effect the purposes for which it was incorporated; 
for the election of the mayor, aldermen, and councillors, the appointment 
of tlic officers of the cori)oration, and the enforcement of their several 
duties (c); the management and disposition of the corporate property; 
the carrying on trade within the municipality ; the prevention of fraud, 
and the sale of unfit and improper commodities ; the prevention of 
nuisances by butchers, tallow-chandlers, and persons carrying on noxious 
trades in crowded localities ; and generally for securing fair dealing and 

(.y) Per Cnr.fc Hoirning v. Goodrhild, head^ 32 Law J., C. P. 25. 

2 W. JU. 010. Bvqkfordy. IToodf 7 T.*U. {<i) As to summary convictions upon 

027. Couch V. StciTf 3 Ell. & 111. 4U. by-laws, see post, ch. 15, s. 1. 

(r) Catderv. Hihhle Nav. Co. v. PilUmf, (6) NorrU v. Hob. 211 ; I Roll. 

14 M. & W. 87. Tailors of Ipswich. 11 Abr. CORFOIUTIOKS, O. pi. 4. 

Rop. 101. Brown v. Local Board of Holy- (c) Rex v. Westwood, 4 B. ife C. 781. 
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convenient arrangement amongst the shopkeepers and traders of the 
municipality (^^). It does not enable a town council to carry out any 
peculiar ideas of general good goYcrnmcnt, and to impose penalties on 
persons for the doing of tilings which are not prohibited by any public 
statute, nor by the common law (e). 

The power of making by-laws for the suppression of nuisances is 
confined to the suppression and prohibition of acts which, if done, must 
necessarily and inevitably cause a nuisance (post, ch. 4). It does not 
empower the town council to impose penalties for the doing of things which 
may or may not be a nuisance, according to circumstances. Thus, whore 
the town council of a borough imposed a fine upon every person who 
should ^^keep, or siifier to be kept, any swine within the borough, between 
the first of May and the first of October,” it was held that the by-law 
was wholly invalid, as the keeping of a pig did not necessarily create a 
nuisance (/). 

By-laws for the government of corporations are binding upon all 
persons who consent to become members of the corporation, in the nature 
of a contrrct founded on mutual promises (y). They are binding also on 
all persons rho come to inhabit a municipality, and to carry on trade 
within it (h). 

By-laws for the prevention of indecent lathing bathing clauses 
in the town police clauses act (s. 69), incorporated into many special 
acts recently passed for the government and improvement of towns, enable 
local authorities, where any part of the sea-shore or strand of any river is 
used as a public batliing-placc, to make by-laws for fixing the stands of 
bathing-machines on the sea-shore or strand, and the limits within which 
persons of each sex shall bo set down for bathing, and within which 
persons shall bathe, and for preventing any indecent exposure of the 
persons of the bathers. 

The statutory power hefe conferred, of fixing Jlie limits within which 
persons shall bathe, does not enable a town council or local board to 
impose penalties on persons bathing outside those limits, without refer- 
ence to the decracy or indecency of the proceeding, or its lawfulness or 
unlawfulness, by the general law of the land. The clauses are enabling, 
and not disabling, clauses. They were framed to facilitate the providing 
of bathing-machines., and the making of arrangements for enabling 
persons of both sexes to undress and bathe in public places where, in the 
absenoa of such arrangements, no persons could undress and bathe with- 
out iji^ecency, and without running the risk of being prosecuted for a 

(d) WUcock on Corporationa, pp. JAl- S., Q. B. 660. W^aMd Lacal Board, 

140. d;c,, V. mi, 18 C. b!; N. S. 470. 

(e) Baa. v. ITood, & Bll. A Bl, 66, Beg, (g) Tobaeco Pipe, dc. Co. v, Mer, 16 

v. B&ae, 24 Law M. C. 180? Q. B. 765 ; post, cb. 21. 

xf) Everett Y. Grapea, 8 Law T. E.i N. (Ji) pierce v. Barimm, Cowp. 270. 
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misdemeanour (i). They were not intended to impose any additional 
restraint upon ^ bathers, beyond what is imposed by the general law ; or 
to authorise the prohibition of bathing by town councils, according to 
their whim or caprice, without reference to time, circumstance, or locality, 
the lawfulness or unlawfulness of the act in reference thereto, and the 
existence or non-existcnce of any nuisance. 

All restraints imposed by by-law beyond Avhat is imposed by the 
general law of the land are invalid, unless a satisfactory reason is shown 
for them, and an express statutory authority for tlieir imposition (k). 

By-laws by public commissioners^ local boards, and public companies , — 
The power of making by-laws for certain specified purposes, and for 
imposing penalties for breach of such by-laws {1), is also granted by 
the companies clauses consolidation act (8 Viet. c. 16, ss. 124-127), the 
railways clauses act (8 Viet. c. 20, ss. 108-11), the markets and fairs 
clauses act (10 Viet. c. 14, ss. 42-49), the commissioners’ clauses 
act (10 Viet, c, 16, ss. 06-98), the harbours, docks, and piers clauses 
act (10 Viet. c. 27, ss. 83-00), the towns’ improvement clauses act, 
(10 & 11 Viet. c. 34, ss. 128, 200-207); and the town police clauses 
act (10 11 Viet. c. 89, ss. 68-71) (?«). A summary mode of 

proceeding is established for the recovery of the penalties imposed 
under the authority «.^f these statutes, but the recovery of the penalty 
will not protect a w’rongdocr from an action for damages, or to a claim 
for compeiKsation, wherever tin* commission of the penal offence is in 
itself a tort, and gives rise to a cause of action at common law 
(post, pp. 34, 35). 

Commissioners, or local boards acting under these statutory au- 
thorities, have no general power of making by-laws affecting strangers. 
They cannot make by-law's to carry out the general powers of the 
statute from which they derive their authority, but only the special 
powers enabling thcim to make by-laws for* the specified and declared 
purposes (m). 

By-laws in restraint of trade, made by trading companies and corpo- 
rations in the exercise of a power conferred upon them by charter or by 
statute, must be reasonable and beneficial to the public, or they cannot 
be supported (o). 

A by-law may be good in part and bad in part, when the two parts 
are entire and distinct from each other, but not otherwise (p). 

(i) Hex V. Crmulen, ‘2 Cainpb. SP. A' Bl. bT. Child v. Hudson's Bay Co, 2 

(Ar) Colder d Hvhhh Nar. Co. v. Pillimjj P. Wins. 20M. 

14 M. & IV. {o) (i II nma leers' Co. v. 7‘V//, Willes, 

(/) As to tno i^covery of penalties Calderd Hehble Nov. Co.v. Billinif, s>u^rA. 

generally, see post, ch. iri, s. 1. Bex v. Newcastle Coopers, »<r., 7 T. JR. 

(m) Cox's Consolidation Acts, by Tay- 548. 

lor. (p) Beg. v. Lvndie, 31 Law J., M. C. 

(n) Crompton, J., Reg. v. JVood, 5 Ell. 157. 
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There is no power to apprehend si person for the breach of a by- 
law, in order to bring him before a magistrate, unless such a power is 
expressly given by statute ( 5 ). 

Remedies fen' the enforcement of statutoi'y duties and obligations, — The 
statute of Westminster the second (1 stat. 13 Ed. 1 ), c. 50, gives a re- 
medy by action on the case to all who are aggrieved by the neglect of any 
obligation or duty created or imposed by statute (r) ; and “ in every case 
where a statute enacts or prohibits a thing for the benefit of a person, 
he shall have a remedy upon the same statute for the thing enacted for 
his advantage, or for the recompense of a wrong done to him contrary to 
the said law (s). Wherever a statute creates a right, or a duty, or an 
obligation, then, although it has not in ex]>rcss terms given a remedy, 
the remedy which by law is properly applicable to that right or obliga- 
tion follows as an incident {t). But when the right or duty is entirely 
the creature of the statute, and a specific remedy is provided by the 
statute for its enforcement, that remedy, and that only, must be pur- 
sued (n), unless the remedy does not cover the entire right (u*). 

Wherever an act of parliament creates a duty or obligation to pay 
money, an acuon will lie for its recovery, unless the act contains some 
provision to the contrary (g), or proviiles some speed fie remedy, or 
particular mode of proceeding for the recovery of ‘the money, and there 
is no contract or obligation to pay independently of the statute. When 
the duty or obligation exists independently of the statute, the statutory 
remedy is simply cumulative, and does not preclude tJie ordinary common- 
law remedy by way of action, unless there arc express words to that 
effect {z). 

The remedies provided by the Eriendly societies acts, for redressing 
disputes beUveen these societies and their members (a), art* cumulative 
upon the common-law remedy by action, where such remedy exists 
independently of the statute, unless the right of action is taken away by 
express legislative enactment (h). 

Of the imposition of a penalty as a cumulative^ exclusive, or alternative 
remedy, for the protection of a right, or the suppression of a tvrorig . — 


(q) Chilton v. Land, d Croyd. Rail, 
Co,, J6 M. (S; \V. 212. Rty. v. Mann, 23 
Law T. 11. 12. 

(r) 2 Instit. 480. 

(.<?) (Jom. Dig. Action upon Statute, F. 
(I) Maule, B., Braithwalie v. Skinner, 
5 M. & \V. 327. 

(u) Stusjens v. Frans, 2 Burr. 1157, Un- 
derhill V. Ellicombe, M'Clel. & Y. 455. 
Doe V. Bridyes, 1 B. Si, Ad. 850. Dundalk 
Western Bail, Co. v. Tapster, 1 (1. B. 
607. Stevens y. Jeavocke, 11 Q. B. 741; 
17 Law J., Q. B. 163. St. Panerfut Vestry 
V. Batterhury, 2 C. B., N.S. 477 ; 26 Law 


J., C. r. 243. 

(x) Shepherd v. ///7/s, 11 Excli. 07. 
IVihiunis, J., St. Panvras J'lstry v. Bat- 
terhnry, 20 Law J., (.]. B. 243. 

(y) Barkc, B., Shepherd v. UitLs, 11 
Excli. 07. Tilson v. Warwick Gas Light 
Co. I B. & C. 007; 7 1). S' B. 370. Cane 
V. Chapman, fj Ad. A: E. 050. 

(z) (Jura. Dig. Action ^on Statute, C. 

Ciaijvman v. Pirkersyyi, 145. 

{a) Addison on Contracts, 5th chI. pii. 
735-731). 

(h) Sindeny, Bankes, 30 Law J., Q. B. 

102 . 
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Where a statute vests a right generally in a person, or imposes some 
new duty upon one party for the benefit of another, and gives a penalty 
against those who infringe the right or neglect the duty, and by reason 
of the infringement of the right, or the neglect of the duty, a special 
and particular damage hai^ resulted to the plaintiff, the annexation by 
the statute of the penalty for the offence recoverable by a common 
informer does not preclude the plaintiff from his common-law remedy 
by action for damages (c), although it is competent to him, if he is first 
in the field, to sue for the penalty (d). The penalty is recoverable for 
the breach of the public duty, though no damage may have actuallj 
been sustained by anybody, and is cumulative upon the ordinary remedy 
l)y action for damages. But where the statute, creating a new duty or 
obligation, provides a mode of obtaining compensation for private S2^ecial 
damage, and gives the amount recovered to the party grieved or injured 
by the neglect of the statutory duty, there is no other remedy than that 
given by the act, either for the public or the jirivatc wrong. 

Where no specific right is created and vested in the i)laintiff for his 
own benefit and advantage, and no specific <luty in favour of the 23laintiff 
has been imposed, but the statute merely prohibits a thing from being 
done under a 2)enalty for the doing of it, an action for damages is not 
maintainable. Thus, ^hcre statutory regulations were established for the 
management of the pilchard fishery, and specific penalties a2)pointed for 
the breach of each regulation, and the plaintifl', a fisherman, brought an 
action for damages for broach by the defcntlant of one of the regulations, 
whereby the plaintiff lost his 2)ropcr turn anil station in fishing, and the 
defendant was enabled to make a A'^aluablc capture of fish, which W'ould 
otherwise have fallen to the lot of the 2daiiitiff; it w\as held that the 
action was not maintainable, as no particular right was created and vested 
ill the plaintiff, nor any 2»articular duty in his favour imposed upon the 
defendant. The latte* was merely prohibitcif from doing a particular act 
under pain of incurring a ]>enalty for disobedience, and the enforcement 
of the 2ienalty Tfas the only mode of 2)rocecding against him (^). Where, 
on the other hand, a statute (/’) im 230 sed upon a shipowner the duty of 
kce2>ing a constant siip2>ly of certain inediciuos on board for the use of 
sick seamen, and a 23 pointed a penalty for every default, recoverable by 
the first 2>erson who sued for it ; the amount, when recovered, to be 
divided between the informer and the seaman^s hos 23 ital ; and the medi- 
cines were not kept, and the plaintiff, being a seaman on board, and 
having contracted a fever, was deprived of the benefit of the medicines, 
and in couseqjlieiicc thereof sustained a long and dangerous illness ; it was 

(c) Couch V. Steely 3 Ell. & 131. 414. (<?) Stt^vens v. Jencoekey 11 Q. B. 741. 

lioirnint/ v, Goodchihi, 2 W. Bl. OOfl. (/) 7 A' 8 Viet. c. 112, s. 18. 

(rf) Berkford v. Hoody 7 T. It. 027. 
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held that he was entitled to maintain fan action for damages, notwitli- 
standing the imposition of the penalty (< 7 ). 

Infringement of statutory copyright — Penalties and actions for damages^ 
— To put an end to the doubts which formerly existed as to the extent 
and duration of the rights of authors of published works (//), the statute 
8 Ann. c. 19 was passed, defining these rights and protecting the enjoy- 
ment of them by the imposition of penalties. These penalties were 
cumulative upon the common-law remedy for the infringement of the 
right founded upon the statute, so that the author, if he was first in the 
field, might sue for the ’ penalty as well as for the damages he had 
sustained (/). The statute of Anne, however, has been repealed by 4 & 
5 Viet. c. 45 (J), which provides a special remedy by action on the case 
for the recov('iy of damages from any person who causes a book to be 
printed for sale or exportation without the consent in writing of the 
proprietor of the copyright ; or who imports for sale or hire any such 
unlawfully printed book, or with a guilty knowledge sells, publishes, or 
exposes to sale or hire, or has in his ])Ossession for sale or hini, any such 
book, without the consent of the proprietor. Penalties are also imposed 
(s. 17) upon unauthorised parties unlawfully im])ortiiig books re})rinted 
abroad, or selling, jiublishing, itc., such books, or having them in their 
possession for sale or hire. These penalties are* cumulative upon the 
remedy by way of action (X;). 

But no proprietor of copyright in books, ii c. (except dramatic pieces) 
commencing after the 10 th June, 1838, can sue or proceed for any 
infringement of his copyright before making an entry of it at Stationers’ 
Hall, and all actions for offences committed against the copyright 
amendment act must be commenced within twelve months after the 
commission of the oflence (/). 

The act guards against piracy of words and sentiments ; but it does 
not prohibit writing on the hamc subject. Thus, m the case of histories, 
a man may give a relation of the same facts, Snd in the same order of 
time ; and in the case of dictionaries, an interpretation may be given of 
the identical same words. The s*ime principle holds with regard to 
charts ; whoever has it in his intention to publish a chart, may take 
advantage of all prior publications. There is no monopoly of the 


(g) Couch V. SteeU *3 EH- & 131. 410, 

(A) Donaldson v Beckett^ 2 I3ro. F. C. 
121). ,\fUlar V. Taylor, 4 Hurr. SJIOO. 
Jeffery s v. Booscy^ 4 H. L. C. 840-089. 
Beade v, Conques*, 11 C. 13., N. S..479; 
3(ftawJ.,C. P. 2i;3. 

(i) Beck ford v. Hood, 7 T. R. 027. 

(j) This statute rpprals also 41 Geo. 
3, c. 107, and 54 Geo. 3, c. 15(1. 

(k) Novella v. Budtoic, l;i C. B. 188, 
ante p. 35. As to forfeiture of copies of 


piratical editions, Dclf v. Dclamotfe, 3 K, 
& .1. 58 1 ; and as to tfie protection in the 
coh'nies of works entitled to copyright 
in England, 10 11 Viet. c. 95; and as 

to international copyriglit, 7 A 8 Viet. c. 
12 ; 15 iV 10 Viet. c. 12, Avanzo v. 
Mudic, 10 Kxch. 203. 

(/) 5 & 0 Viet. c. 45, ss. 24, 20. As to 
articles published in magazines and 
periodical works, Mayhew v. Maxwell^ X 
.Johns. & 11. 312. 
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subject here any more than in the other instances ; the jury must decide 
whether it is a servile imitation or not (??^). If, however, the great bulk 
of the work consists of a mere mass of pirated matter, the author or 
composer of the work will be liable to an action for damages, and also 
to an injunction to prevent the sale of the work («). 

No copyright can be gained in a work which is founded on fraudulent 
representation and deceit, and professes to be written by some celebrated 
author when it is not so written, or in a work which is subversive of good 
order, morality, or religion (o). 

Infrincjement of copyright in lectures — Penalties and actions for 
damages. — By 6 and G Win. 4 c. C5, vesting the sole right of printing 
and publishing lectures in the author and his assigns (j)\ penalties are 
imposed upon all persons taking down, or making a copy of such lectures, 
and printing or otherwise copying and publishing them, without leave 
of the author or his assigns, and upon all persons selling or publishing 
copies, (fcc., or cx])osing them for sale without consent, &c. These penal- 
ties are cumulative upon the common-law remedy by way of action (<f ) ; 
but it is provided (s. f)) that the act shall not extend to lectures 
of which notice in writing has not been given to two justices, in manner 
therein mentioned, nor to lectures delivered in a university or public 
school, or college, or dn a public foundation, &c. 

In all lectures printed and published by the author or his assigns 
there is now the same copyright as in printed books (;•). 

Infringement of copyright in published dramatic literary property and 
musical compositions. — Wbcrc one man employs another, for reward, to 
compose a musical or dramatic piece, the composition is the property of 
the employer {s). Where the defendant represented the incidents of a 
published novel in a dramatic form upon the stage, it was held that this 
was not an infringement of the copyright in the novel, as the defendant 
had neither printed nor multiplied copies of the work (/). But a person 
wdio prints a drama constructed out of a novel infringes the copyright in 
the novel (//). Where the defendant published a drama called “Gold,” and 
then printed and published the drama in the form of a novel, and the 
defendant’s son dramatized the novel without having seen or known of 
the plaintitFs drama “Gold,” but the consequence was that much of the 


(m) Ciiri/ V. Lonfjmnn, 1 East, 30*2. 
Jarrotd v. Hnulstnnf 3 Kny A- J. 70S. 

(w) Campbell v. SvuU. 11 Sim. 3S. 
Bohn V. Botftie, 10 Jur. 4‘20. I'inslvif v. 
Lavey, JW Law J., Ch. 2, N. lb 43H. Hot- 
ten V. Arthur^ ib. 2 N. 11. 4Sy ; post, ch. 

yn. 

(«) Wriqht V. Tallis, 1 C. B. 907 ; 14 
Law J., C.'P. 283. 

(p) Ah to the author’s right at corn- 
mon law, sec ante, p. 9. 


(ty) S. 1. lievk/y^rd V. Hood, ante, p. 86. 
(r) 5 A (5 Viet. c. 45. 

(.-i) Hutton V. Kean, 7 C. B., N. S. 268. 
2 L. T., N. S. 10. 

(/) Jtcode V. Conquest, 9 C. B*., N S. 
755 ; 30 Law J., C. P. 209. As to as 
signments of copyriglit, seo .\ddison on 
Contracts, 5fh edit. p. 126. Cumberland 
V. Copeland, 31 Law J., Exch. 353. 

(m) Tinsley v. Lacy, 32 Law J., Ch. 
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defendant’s drama was tlie same as thjb plaintiff’s, it was held that this 
was an infringement of the copyright in the drama, and that the 
defendant’s son could not he considered the author of those parts of the 
drama which he copied directly from the plaintiff’s novel, and indirectly 
from the plaintiff’s drama ( 2 >). A dramatic i)rodnction, therefore, to bo 
entitled to coj^y right, must be an original work, and not a mere copy of 
novels or works of fiction, in which there is an existing copyright. If, 
however, the drama is partly made up of new matter, the composer will 
be entitled to copyright in such new original matter (w). And if a 
musical composer adapts 'words of his own to an old air, he acquires a 
copyright in the combination {x). 

Unlimfid representation of dramatic pieces and mmirfd compositions . — 
The statutes 5 and 6 Viet. c. 45, ss. 20, 21, and 3 and 4 Win. 4, c. 15, 
vesting the sole and exclusive right of representing or performing 
dramatic pieces or musical compositions in the author and his assigns, 
impose penalties on all persons who, during the continuance of the right, 
represent or cause to be represented, without the consent in writing of 
the author or proprietor, such dramatic pieces or musical compositions 
at any ])lace of dramatic entertainment. These i)enalties arc given as an 
alternative remedy, the author or proprietor having the option of either 
suing for the penalty or bringing an action for nil the profit accruing 
from the rcpresenlation, or all the loss he has sustained at his election ; 
but the action must be brought within twelve cahmdar months (//) : an 
assignment of the cojiyright of a book consisting of, or containing a 
dramatic piece or musical composition, docs not convey the right of 
representation to the assignee, unless the intention of the j)arties to that 
effect is duly registered (c). 

No one can be considered as an offeinler against these statutes, so as 
to be liable to an action at the suit of an author or jwoprietor, unless ho, 
by himself or his agent, actifally takes part in the presentation (a). 

Infringement of the Sculpture Copgright ActS . — The statutes for the 
encouragement of the art of making models and casts of busts (^), (54 
Geo. III. c. 56), vest the sole right of property in every new original 
sculpture, model, copy, cast, and bust, bir a certain term, in the person 
who makes or causes it to be made, provided the name of such ])crson, 
and the date of publication, are put on the work, before it is jmt forth or 
published. A remedy for the infringement of the right of projierty by 
persons making or importing cojjies, or exposing for sale, or disposing of, 

(r) Baatiti v. Contjttfisl, 11 C. 13., N. S, (zj 6 & Q Viet. c. 45, s. 22. 

47iff Ml Law J., C. T'. 155. Readc v. (/i) Jiussfll v. Briantj 8 C. J3. HMfl. 12 

Lacy, 30 ib. 655. Law .T., C. P. 33. Lyon v. KnowU‘s, 32 

(w) Cary v. Longman, 1 Last, 300. Law J., Q. 13. 71. 

(j;) Lover v. Ihividson, I C. 13., N. S. (ft) The stat. 38 Geo. 3, r. 71, bus been 

182. repealed by 24 & 25 Viet. c. 101, sclied. 

(y) 3 4 Wm. 4, c. 15, ss. 2, 3. 
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pirated copies, or pirated casts, without the consent of the proprietor, is 
provided by special action on the case, in which double costs of suit are 
recoverable, but the action must be brought within six calendar months 
after the discovery of the offence (c). 

Piracy of useful and oi'naniental designs (d), — Penalties are recoverable 
by action or by summary proceedings for the piracy of registered useful 
or ornamental designs, or the proprietor of the design may elect to bring 
an action for damages ; but he cannot recover both the penalties and the 
damages (e). Penalties also are recoverable for making or exposing for 
sale pirated copies, or pirated casts, of registered copies, drawings, prints, 
or descriptions in writing, or prints of pieces of sculpture, models, &c., 
within the j)rotectioii of the sculpture copyright act, and for doing 
various specified things in derogation of the rights of the proprietor of 
the design. These penalties are given as an alternative, and not a cumu- 
lative remedy (/). When utility and beauty are blended together in the 
design, it may b® registered under both the useful and the ornamental 
designs’ acts ; but if there is neither novelty nor utility in the article, it 
is nut entitled to registration under either statute, and cannot claim any 
statutory 2 )j'otection (//). 

A combination of old designs, forming a new and original combina- 
tion, must, in order to obtain the statutory protection, be one new design, 
and not u mere multi] dication of old designs (/i). 

The pro])rietor of a design duly registered loses the benefit of the acts, 
unless the jjroper registration marks arc attached to all articles and sub- 
stances to which the design is applied, whether the same arc sold abroad 
or in the Jlritish dominions (z). 

Piracy of prints and engrarings. — The statutes of 8 Geo. 2, c. 13, and 
7 Geo. 3, c. 38, vesting the sole light and liberty of printing and reprint- 
ing historical and other jirints in the persons who invent and design 
them, or cause them, to be designed and erfl^raved from their own works 
and inventions, impose penalties upon all personas who engrave, etch, or 
in any manner copy and sell, in the whole or in part, by varying, adding 
to, or diminishing from, the main design, any historical or other print 
engraved with the name of the })ropriotor on each plate, and })rinted on 
every such print, &c. (/■), or print, reimnt, or import for sale, &c., any 
such print, without the written consent of the jwoprietor attested as 

(r) 54 Oco. 3, ('. 5(1. ss. 3, 4. (./•) 13 S: 11 Viet. c. 104, s. 7; 21 A' 22 

(rf) MiUingvn v. Picken^ 1 (J. B. 700. A'irt. r. 70, s. 7. 

14 JiRW .1., 0. P. 254. livtj, V. Jirsse/j lU (y) Windover Smithy OJur. N. S. 307. 
Q. B. HIO. (A) Norton v. NicholLs, 1 Ell. Ar-Ell. 701. 

(r) 5 S: C Viet. e. 100, ss. 8, 0; 0 X' 7 Harrison v. Tayhr, 3 H. & N. 301 ; 27 . 
Viet. 0 . 05; 21 A' 22 Viet. e. 70 ; 24 .V25 Law J., Kxch. :M5. 

Viet. e. 73. As to registration, Heytcood (i) Sarazin v. Hamely 32 Law J., Ch. 

V. Pottrry 1 1 : 11 . Sr 111. 431) ; 22 Law J., Q. 3H0. 

B. 133. Ratfcrsv, Driver^ 10 Q. B. J02. (A) Coinaghi v. Ward, 12 Law J., Q. 

20 Law J., Q. B. 31. B. 1. 
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therein mentioned, or publish, sell, without such consent. These 
penalties are cumulative ui)oii the right of action (/), but the provision as 
to double costs of suit has been repealed (m), and the proceedings must 
be instituted within the time limited by the statutes (w). 

The co})ying of prints and engravings by photogriiphy is within the 
mischief intended to be provided against (o), and so is the selling of a 
copy with colourable variations (^>). 

Books containing designs and prints which are mere illustrations of 
the letter-press, arc protected by o & 6 Viet. c. 45 (q). 

The statute 8 (ico. 2,'c. 13, made it necessary to prove knowledge in 
proceedings against a person for selling a pirated cngra*ving or print. 
The 17 Geo. 3, c. 57, which was passed to amend the former act, omits 
the word knowingly,’' and enables the person having a copyright in a 
print or engraving to maintain an action against persons found selling 
pirated copies of it, without proof of guilty knowledge (?•). 

Infringement of copuright in p:untin<js^ drawings^ aJid photographs . — 
By 25 26 Viet. c. 68, conferring upon the authors of paintings, draw- 

ings, and photographs, the sole and exclusive right, for a certain term, 
of copying, engraving, reproducing, and multiplying them, and the designs 
thereof, and iihotographs, and the negatives thereof, penalties are imposed 
upon persons who repeat, copy, colourably imitate, «#r otherwise multiply 
for sale, hire, exhibition, or distribution, or cause to be repeated, (fee., any 
painting, drawing, or photograph, in which there shall be subsisting coi)y- 
riglit, >yithout the consent of the proprietor of the copyright ; also for 
knowingly importing, selling, (fee., repetitions, copies, (fee., unlawfully 
made ; also for fraudulently ailixing names, (fee., to any painting, drawing, 
or photograph, and doing various other specified things in derogation of 
the rights of the owner of the copyright. All these penalties arc cumu- 
lative upon the remedy by action. They are cumulative also upon any 
remedy which any person aggrieved may be entitlq^l to, either at law or 
in equity (^s), * 

Registration of the proprietorship of the copyright is made a condition 
precedent to the maintenance of any action, and the recovery of any 
penalties under the statute. 

Proof of the copyright. — Wlicn any painting or drawing, or the nega- 
tive of any photograph, is sold or disposed of, for the first time, or is 
made or executed for any other person, for good consideration, the person 
selling or di.sposing of, or making or executing the same, cannot retain 

<[) iTvGeo. .*1, •. f>7. ■ (y) Ante p. 30. Botjne v. Iloulstonj 5 

(to) A’ 25 Viet. c. 101, sch(ul. l^e <>. A' S. 273; 21 Law J., Ch. 170. 

(n) 8 Geo. 2, e. 13, s. 1 ; 7 Geo. 3, c. (r) Gambart v. Sitmnerf 5 U. A: N. H; 

38, 8S. 2-H. 2!) Law J., Kxcli. 08. 

(o) Gambart v. Bail, 32 Law .T., C. P. (s) 2.j & 20 Viet. c. 08, s. 11. As to 

108 ; 8 Law T. II., N. S., C. J*. 428. the remedy by Injunction, see post, ch. 

(p) West V. Francis, 5 B. & Aid. 742> 23. 
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the copyright thereof, unless it is expressly reserved to him by agreement 
in writing, by the vendee, or assignee, of the painting, or drawing, or 
negative, or the person for whom it has been executed ; nor can the 
vendee or assignee claim the cof) 3 rright, excei)t by virtue of an agreement 
in writing, signed by the person selling or disposing of the same, or by 
his duly authorized agent (t). 

Penalties for the use of counterfeit trade marks and false descriptions of 
articles of manufacture and sale arc imposed by 25 & 20 Viet. c. 88, 
s. 4, and arc cumulative (s. 11) upon any remedy which aggrieved parties 
may be entitled to, either at law or in equity. 

Penalties for the commission of nuisances are also cumulative upon the 
common-law i-emcdy by action ; such as penalties for causing water to be 
corrupted by gas washings or gas refuse, and the creation of preventible 
nuisances in the exercise of noxious trades (w), fouling the water of wells, 
fountains, or i)nmps (a:*), wilfully and knowingly turning out upon any 
forest, common, waste, open field, or unenclosed land, &c., sheep or lambs 
infected with the diseases therein mentioned, or knowingly exposing or 
offering for sale, or attempting to sell, sheep, lambs, and cattle, in some 
market, fair, or public place, infected with certain contagious or infectious 
disorders, or horses infected with glanders (^). 

Statu ton/ bene /its and burthens, — A person who seeks for and accepts 
some statutory benefit to which a burthen is attached, cannot take the 
benefit and reject the burthen. Where, therefore, the king, for the benefit 
of the public, has made a grant of any property, benefit, right, or privi- 
lege, imposing at the same time certain public duties or obligations, and 
the grant has been accepted, the public may enforce the performance of 
the duty by indictment, and individuals peculiarly injured by action (^). 
When statutory powers and authorities arc granted by permissive words, 
they are permissive only so long as the benefits they confer are not taken 
under them, for as so(m as the grantee takes the advantage of the statute, 
and acts on their powers, he takes all the burdens attached by those acts 
to the benciits, and is liable to an action at the suit of any person who has 
sustained special damage by the non-performanee of the statutory duty (a). 

Where a duty is imposed by statute upon a public officer, and no 
provision is made for the payment of any remuneration, an action is not 
maintainable upon the statute for the rccoveiy of any remuneration (6). 

(/) 25 A' tid Viet. c. (IH, ss. l-d. (.i) 2;} S: U Viet. c. 77, s. 8. 

(m) 1H X' ID Viet. e. 121, ss. 2;l,25, 27; (//) ;18 Geo. d, c. (15, s. 1 ; 11 ifc 12 

10 & 11 Viet. c. 15, ss. 21-211. As to Viet. e. 107, s. 1; 10 it 17 Viet. c. 62; 

penalties for newly establisliinff nox- 21 & 22 Viet. c. 02. 

ions trades witlioiit tlio consent of local {z) Lyme livtjh {^fayor of) v. Henley^ 

boards of health, 11 & 12 Viet. e. 00, s. 1 Hing. N. G. 222 ; 2 Cl. it I’in. 331. 

01; and as to what are noxious trades (n) Nirholl v. JlleHf 1 B it S. 916; 

witliin the moaning of tlm statute, see 31 Law 3., Q. B. 2H3; ante, p. 34. 
JFanstead Local Board v. HilU 16 C. B., (ft) Jones v. Carmart/uni {Mayor of^ dc,) 
N. S. 470; 32 Law J., M. 0. 135. 8 M. & IV. 605. 
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CHAPTER II. 

OF INFRINGEMENTS UPON RIGHTS NATURALLY INCIDENT TO THE 
POSSESSION AND OWNERSHIP OF LAND. 
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Natural and necessary servitudes — 
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the diversion (»f >\ut(ir — Injunction to 
prevent ohstriiction to the repair of u 
watercourse tn alienn solo. 


SECTION 1. 

OF THE RIGHT AND BURTHEN OF NATURAL fiERVITUDE. 

Torts arising from disturbance of rights of servitude. — We have 
already seen that every invasion of a man’s legal right constitutes a tort 
or civil wrong, in respect of which, compensation in damages is recover- 
able (ante, p. 7) ; and one of the most interesting and important branches 
of th€^ law of torts is the law regulating the rights, duties, and respon- 
sibilities of neighbouring landowners, in respect of the use and enjoyment 
of their respective properties. 

Natural and necessary servitudes. — The unrestricted ownership of pro- 
perty naturally carries with it a right to do whatever the owner pleases with 
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liis property, without regard to the question whether what he does tends 
to the injury .of another or not ; but the common interests of mankind 
require certain restrictions to be placed upon this freedom of ownership, 
to prevent one proprietor from so using and managing his property as to 
render it a source of injury and annoyance to another. Thus, it is 
impossible for landed property to be beneficially occupied and enjoyed 
unless one landowner, or occupier, is prevented from damming up or 
diverting the natural streams and watercourses on his land, and thereby 
de])riving his neighbour of water, which would otherwise naturally 
flow to him. Neither could land be usefully and beneficially cultivated 
or enjoyed if one man was allowed to dig pits, mines, or quarries, so 
near to the boundary of his estate, that his neighbour’s land, being 
deprived of its natural siq^port, would slide down and sink into the 
hollow (c). 

hiVeiy landed estate, therefore, is burthened with a certain duty 
or service, which it is bound by law to render to the adjoining pro- 
pei ty. In the Eoman law this service was denominated a servitude — 
a term used to denote both the right and the obligation (d). The 
Homan servitude was cither affirmative or negative. The affirmative 
servitude bound the proprietor to suffer something to be done on his own 
land for the benefit df the adjoining estate. The passive servitude 
merely required him to refrain from doing something, which, if done, 
would be injurious to his neighbour. 

Jhminani and servient tenements . — The land on which the burthen 
was inii)oscd was called the servient tenement, and the estate or pro- 
perty which had the right to the servitude was called the dominant 
tenement. The existence of the benefit in favour of one property, and 
the burthen thereby imposed upon another, depended upon the lands 
being so situate as to render it a necessary adjunct to the beneficial 
use and enjoyment of 4hc dominant tenement ; and the exercise of the 
right of servitude was confined to what was reasonable and necessary for 
such enjoyment, and merely accessorial thereto. 

rmdial and urban senutudes. — Servitudes amongst the Romans were 
further divided into pnedial and urban servitudes. The term “ pranlial ser- 
vitude ” was used to denote the burthen imposed upon one field, or parcel 
of cultivated ground, in favour of the use and enjoyment of another 
adjoining piece of cultivated land; whilst the term “urban servitude” 
was applied to the burtliens imposed upon houses and buildings, whether 
situate in town or country. In the Roman law, through the opepation 

(r) Bonomi v. Bachhouscy Ell. 111. & tenementum vicini Kiibmergatiir ; item 
Ell. 05U. no fuciat fossam ill suo per quain aquam 

(<2) Item a jure impoiiitur scrviius vicini divertat, vel per quod ad alveum 
pra'diomm vicinorum : scilicet no qiiis suum pristiimm reverti non possit in 
Btagnum suum oltius tollat, per quod toto vel in iiarte. Bracton, lib. 4r,fol. 231. 
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of urban servitudes, one neighbour niight be permitted to place a beam 
upon the wall of another ; or might be compelled to receive the droppings 
and currents from the gutter-pipes of another’s man’s house upon his 
own house, area, or soAver ; or miglit be exempted from receiving them ; 
or restrained from raising his house in height, lest he should darken the 
habitation of his neighbour (<;). But our own law does not impose any 
such burthen, ex jure naturae, upon adjoining proprietors ; but the servi- 
tude may be established by contract, grant, or prescription (post, ch. 3). 

There are, therefore, two iirincipal classes of servitudes in our law: 
viz. natural servitudes, which are derived from the situation of places, 
and are a necessary and natural adjunct to the properties to which they 
arc annexed ; and conventional servitudes, which are founded on con- 
tract, and arc established by grant or prescription (post, ch. 3). 

The right and burthen of natural servitude arc contemporaneous 
with the right of proj)crty itself (/). 

Natural and necessary sendtuJes accessorial to the drainaije of land . — 
Land cannot be cultivated or enjoyed unless the s]jririgs which rise on 
the surLcc and the rains that fall thereon be allowed to make their 
escape through the adjoining and neighbouring lands. All lands, there- 
fore, arc of necessity burthened with the servitude of receiving and 
discharging all Avaters Avliich naturally iloAV dowit to them from lands on 
a higher level ; an<l if the OAvner or occupier of the loAvcr lands iuter- 
po.ses artificial impediments in the AA'ay of the natural flow of the Avatcr 
through or across his lands, and by so doing causes the higher lands to 
be flooded, he is responsible iu damages for infringing the natural right 
of the possessor of such higher lands to the natural outfall and drainage 
of the soil, unless he has gained a right to pen back water by contract, 
grant, or prescription, in the manner presently pointed out (p»)st, p. 50) (y). 
So if the proprietor of the higher lands alters the natural condition of 
his property, and collects' the surface and rain«Avatcr together at the 
boundary of his estate, and i)Oiirs it in a concentrated form, and in 
unnatural quantities, upon the land below, he Avill be responsible for all 
damage thereby caused to the possessor of the loAver lands (//). 

Every landed proprietor has, ex jure natimv, a right to the continued 
flow of natural streams and rivulets running through his land, and a 
right to the reasonable use of the water of such streams. Lands, there- 
fore, through which a natural stream flows, arc burthene<l with the 
servitude of receiving and transmitting the Avaters of the stream to the 
lower, land; lyid the possessor of the land, through which the stream 


(<») Instit. lib. y, tit. .‘1, s. 1. Chasnmirv v. RichardSy 7 IT. L. C. .‘UO; 

(/) Pftrdessus, Tr. des Serv. Intro- 21) Law J., Kxch. 81 ; 5 Jur. N. S. H77 ; 
duetion, 1. ' Dig. lib. ^1), tit. •*). 

(y) Shurtf y, Pigffoty llulstr. HIO. (A) Sharpe v. Hancocky H Sc. N, li, 16. 
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runs, is clothed with the duty of keeping the channel and bed thereof 
free from artificial and unnatural obstructions. 

In the Roman law, we find that every proprietor of land is enjoined 
to refrain from doing anything on his land to impede the natural flow of 
water from the high land €o the land below, whilst the proprietor of the 
higher land is prohibited from sending, by means of artificial contri- 
vances, larger quantities of water on to the lower land than would 
naturally flow there, or altering the course of streams and giving a new 
direction to the surface water, to the prejudice of the proprietor of the 
lower land (/). 

In the Code Napoleon, under the head of “ Servitudes derived from the 
Situation of Places^"' we read, that “ All lower lands are subjected, as re- 
gards those which arc higher, to receive the waters which flow naturally 
therefrom, to which the hand of man has not contributed. The projjrietor 
of the lower ground cannot raise a bank which shall prevent such flowing, 
nor can the superior proprietor of the higher lands do anything to 
increase the servitude of the lower lands” (/). 

Staluiortj powers for the improvement of the drainage of lands for agri- 
cultural })iirposes liave recently been conceded or extended to various 
drainage boards, or i)iiblic bodies facilitating the removal of weirs, dams, 
and obstructions in strtiiaiiis and rivers, and the granting of compensation 
to the owners of them ; the deepening, clcjinsing, repairing, and main- 
taining watercourses or outfalls for water, and walls and defences against 
the inroads of water, and the making and maintaining of new drains, 
watercourses, and outfalls (/). 

Of the natural servitude of support from adjoining lands. — Every pro- 
prietor of land is entitled of common right to such an amount of lateral 
8Ui)port from the adjoining land of his neighbour as is necessary to sustain 
his owm land in its natural state, not weighted by walls or buildings (wi). 
If the land has been W 4 Ughted by superstructures, the landowner who has 
thus weighted his land is not entitled, ex jure naturcc, to the additional 
support from his neighbour’s soil, necessary for the maintenance of the 
buihlings, for one landowner cannot, by altering the natural condition of 
his land by erecting buildings thereon, deprive his neighbour of the pri- 
vilege of using his land, as he might have done before (n). But where 
the houses arc ancient, and the additional support rcipiired by them has 
been enjoyed for twenty years, the owmer will, in general, have acquired 
a right to the continued enjoyment of such additional support (o). 

(i) rardessns, part 2, ch. i. s. 1. Ob- 744. Solomon v. Vin^rs* Company^ 4 

lif^atioiis qni enneernent les eaux. Dig. H. 4: N. 585 ; 28 Law J., Exch. 1170. 

lib. 8, De Servitutibus. («) Wyatt v. Harrison^ B B. & Ad. 876. 

(k) Cod. Nap. No. 640-042. ' Partridye v. Scott, 3 M. & VV. 220. 

(/) 24 & 25 Viet. c. 133. (o) Hunt v. Peake, I Johns. 710 ; 20 

(wi) Humphries v. Ihoyden, 12 Q. B. Law J., Ch. 783. 



46 


THE LAW OF TORTS — NATURAL SERVITUDES. [cHAP. IT. 

In an old case in Roll’s “ Abridgement,” it i^ said, that “ if A be seised 
in fee of copyhold land closely adjoining the land of B, and A erect a 
new house upon his co^iyhold land, and any part of his house is erected on 
the confines of his laud adjoining the land of B, if B afterwards dig his 
land so near to the foundation of the house of A, but not in the land of 
A, that by it the foundation of the messuage, and the messuage itself, 
fall into the pit, still no action lies by A against B, inasmuch as it was 
the fault of A himself that he built his house so near the land of B, for 
he cannot by his own act prevent B from making the best use of his land 
that he can : but it seems, that a Inaii who has land closely adjoining my 
land cannot dig his land so near mine that mine would fall into hia pit ; 
and an action brought for such an act w'ouhl lie ” (p). 

If a man digs a well on his own land so close to the soil of his 
neighbour as to require the support of a rib of clay or stone in his 
neighbour’s land to retain the water in the well, no action will lie against 
the owner of the adjacent land for digging ?Avay such clay or stone which 
is his own property, and thereby letting out the water, unless a pre- 
scriptive right to ^he use of the water has been gained by twenty years’ 
uninterrupted enjoyin mt («/), 

Of the natural senntude of svpport from the mthsoil to the surface of land, 
when the surface and subsoil eonstitute separate fre^iolds vested in different 
proprietors — Mutual lights and duties of separate owners oj the surface and 
subsoil, — The possession of the surface of land may be in one man and the 
subsoil in another, by separate grants from the owner of the inheritance; 
or the owner may grant the surface to another to be cultivated and 
enjoyed, reserving to himself a right to the subsoil, jind to all stones and 
minerals beneath the surface. When land is so held cacli proprietor is 
possessed of a “ close,” and has a separate and distinct freehold. If the 
owner of land grants the subsoil, reserving the surface to himself, he 
impliedly grants reasonable means of access to the subsoil, and the grantee 
would have a right to go upon and dig through the surface, to enable him 
to reach the subsoil, if he had no other means of access thereto. But the 
owner of the subsoil may maintain an action against the owner of the 
surface if he digs holes in the subsoil to a greater extent than is reason- 
ably necessary for the proper and fair use, cultivation, and enjoyment of 
the surface (;■) ; and the owner of the surface may, on the other hand, 
maintain an action against the owner of the subsoil if the latter carries 
on his mining and subterranean operations so as to interfere with the fair 
use and enjoy||^nt of the surface in accordance with the ancient maxims, 


(p) Wilde V. Minsterley, 2 Roll. Abr. 
666 . 

(v) Tindal, C. J., Acton v. Blundell, 
12 M. & W. 363, Reg, v, Metrop, Board, 


.*12 Law J., Q. B. 110 ; post, ch. i‘l. 

(r) Cox y, Olue, 12 Jur. 185 ; 5 C. B. 
551. 
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** prohibctur ne quis faciat in suo quod hocere possit alieno,” and, “ sic 
ntero tuo ut alienum non laedas ” (s). 

The owner of the surface, therefore, is entitled of common right to the 
support of the subjacent strata, so that the owner of the subsoil and 
minerals cannot lawfully remove tliem without leaving support sufficient 
to maintain the surface in its natural state (t). This is a rule of law 
founded on natural justice, and is a restraint on the exercise of dominion 
over property essential to the beneficial occupation and enjoyment of the 
soil. If land not granted expressly for building purposes is weighted wdth 
buildings, the owner of the surface has no right to the additional support 
necessary for the maintenance of the buildings until he has acquired the 
right by grant or prescription (post, ch. 3) ; so that if the owner of the 
subsoil in worUing mines leaves sufficient support for the surface, but the 
land sinks in consequence of the weight of the buildings that have been 
placed upon it, the owner of the subsoil is not responsible for the damage 
done (?/.). Hut if the weight of the buihlings lias in no way caused the 
sinking of the land, and the land would have fallen in whether buildings 
had been* erected on it or not, the building on the land becomes quite 
immaterial, and the defendant is responsible in damages to the extent of 
the injury done to both houses and land (v). 

Upon every demise of mineral or other subjacent strata the lessor 
impliedly retains his right of support from the subsoil to the surface, in 
the absence ot express words showing distinctly that he has waived or 
qualified his right (.r). 

If the owner of the subsoil excavates it without leaving proper support 
for the owner of the surface, the latter has no right of action until some 
actual damage has been sustained by him. “ If that were not so, the 
owner of the subjacent land could not abstract the minerals, nor avail 
himself of the full benefit of his property, without being liable to an , 
action ; though, beforo^any damage had actually occurred he had, by sub- 
stituting other means of support, removed all danger of injury to the 
plaintifi‘’s property. This would be wholly inconsistent with the right of 
the proprietor to use his property as he pleases, provided he does not 
injure that of his neigldioiir ” (y). 

(s) irUkhison v. Proud, 1 1 j\r. X’ ^V. 

Rowhvtham v. Wilson, H Ell. X HI. 1 W ; 

8 H. Ti. C. 8fi0 ; 80 Law .1., Q. H. 1815. 

(t) Humphries v. Broyden, 12 Q. 11. 

781); 28 Law J., Q. 11. 10. Swart v. 

Morton, 5 Ell. & 131. 47 ; 24 Law J., 

Q. B. 200, Roberts r. Haines, 27 ib. 

Exch. 40. 

(m) Backhouse v. Bonomi, 0 11. L. C. ; 

7 .lur. N. S. HOO; aOirmin^ Bonomi v. 

Backhome, Ell. Bl. & Ell. 622; 28 Law 
J.. Q. B. 378. 


(r) Brou'tt v. Robins, 4 II. & N. 191 ; 
28 Law J., Excli. 200. Royers v. Taylor, 
2 11. X N. 828; 27 Law j., Exch. 175. 
Iftnner v. Knowles, 6 H. & N. 454 ; 30 
Law J., Flxch. 102. Hunt v. Peake, 1 
Jdhns. 712 ; 29 Law J.,|Ch. 785. 

(x) Duydale v. Robertson, 5 Kay X J 
700. 

(y) Per Wightman, J., Bonomi v. Back- 
home, Ell. Bl. X Ell. 637 ; 27 Law J., 
Q. B. 887 ; affirmed ib. 055, 380. 
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Abridgement of the right and servitude o f s\ipport by express contract , — 
If the owner of land with subjacent mines grants awjj-y the mines, 
together with the power of raising tlie minerals, without regard to any 
injury done thereby to the surface, such a grant would, it seems, be 
good, and would bind the inheritance, and his estate in the surface would 
pass to his assigns, abridged to that extent of the right of support from 
the minerals. Hence it seems to follow, that it is competent for the 
owner of the surface of land eHectiially to curtail by grant, in favour of 
the owner of subjacent mines, the right to support therefrom (c). 

In the Roman Jaw, under the head of legal restrictions upon rights 
of property, we find that no proprietor of land was permitted to .excavate 
on his own land so as to endanger his neighbour’s building ; but that 
every man erecting a new building was bound to place the •new structure 
a certain distance from his neighbour’s boundary. 

Transfer of natural servitudes, — Natural servitudes derived from the 
situation of places are regarded as appurtenant to the lands for whose 
benefit they exist, so that they cannot be alienated from the land, and 
cannot be tran ferred from one person to another as benefit^ and pri- 
vileges in gross. Being annexed to the land itself, the right to exercise 
them passes with the land to every owner and possessor of the dominant 
tenement. • 

Toi'ts arising from the divei'sion of mnning water, — Kvery landed 
proprietor has a right to use the Avater of a natural stream’ flowing along 
his land for any reasonable purpose of his own, not inconsistent with 
a similar right in the proprietors of the land above and below ; he cannot 
seriously diminish the (quantity nor deteriorate the quality of the Avatcr 
which would otherwise descend, if by so doing he dej)rivcs another 
riparian proprietor of the beneficial use of the water, unless he has 
gained a title, by grant or prescription, so to use the water (a). But an 
artificial rivulet created by the drainage and pun\ping of a colliery may 
be diverted before it flows into the natural stream, and the proprietor on 
the banks of the natural stream Avill have no right of action for the 
diversion of that water (i). 

A right to the use and enjoyment of a natural watercourse and water 
is not affected by reason of the sup2)ly of .water being uncertain and pre- 
carious, and dependent upon the dryness or humidity of the seasons. 
Tlic intervention of a single dry season or of a series of dfy seasons, 
cutting off all the water for a shorter or a longer period, cannot deprive 
a party of his right to the water when it reappears again in its ancient 
channel. WlSre a natural stream meandered down a lane before it 

( 2 ) Roirhotham v. Wilmn, 8 Kll. k Bl. Ufaton V. Hill, 0 B. & Ad. l.‘i. Chav- 
US; 27 Law .1., Q. B. (ii ; 8 H. L. C. morr v. Itichard,, 5 Jur. N. S. 873; 
309 ; 30 Low J., Q. B. Ofi.'i. H. L., 33 J.aw T. R. 353. 

(«) Emhrey v. Owen, 6 Ezell. 370. (5) Wood v. Wand, 3 Exch. 779, 
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entered the plaintiffs land, and the plaintifi' varied the ancient channel, 
by making a straight cut across the road to his own premises, it was 
held that his right to the water was not affected by the obliteration of 
the natural channel, and the making of the new watercourse (c). 

Diversion of water for purposes of irrigation and drainage , — If a man 
places a temporary bar or weir across a stream in order to turn it into his 
own land for purposes of * irrigation, and by that means seriously di- 
minishes the current to the prejudice of a riparian proprietor lower down 
the stream, it is no answer to an action by the latter for damages to set 
up that the water was only temporarily arrested by the defendant for 
the purpose of enabling him to irrigate his land {d). The right of the 
possessor of land through which a natural stream flows to use the water 
of the stream for irrigation and for manufacturing purposes, depends 
upon the particular circumstances of each case, upon the volume of the 
stream, the extent of the loss of water from evaporation or absorption, 
and the amount of injury inflicted thereby upon other riparian pro- 
prietors. “ On the one hand, it could not be permitted that the owner 
of a tract of many thousand acres of porous soil abutting on one part 
of the stream should irrigate them continually by canals and drains, 
and so cause a serious diminution of the quantity of water ; and, on 
the other hand, one’s ’common sense would be shocked by supposing 
that a riparian owner could not dip a watering-pot into the stream in 
order to water his garden. It is entirely a question of degree, and it is 
impossible to define precisely the limits Avhich separate the reasonable 
and permitted use of the stream from its wrongful application ” (e). 

In the case of casual and intermittent surface-waters not running in 
any defined channel, but spreading themselves over the surface of the 
land, there is nothing to prevent the landowner from dealing with them as 
he pleases (/), but he must not divert the perennial supply of water from 
a spring-head, or prevent it from flowing by a natural channel to the 
lands below (y). He has no right by any system of artificial drainage to 
cut off the natural visible supply of surface-water from ancient water- 
courses and rivulets ; and he ought so to arrange his drains as to 
restore the water at the boundary of his estate to its ancient channels, 
that the lands situate on a lower level may not be deprived of their 
natural supply of the precious element, for a man has no right, as we 


((?) Hall V. Swift, 0 Sc. 160. Dig. lib. 
8, tit. 3, 1. 35. 

{d) Sampion v. Hoddinott, 1 C. B., N. 
S. 012. 

(<r) Emhrey v. Owen, 0 Excli. 372. 
Miner v. Oilmour, 12 Moore, P. C. C. 
166. Nurbury (Lord) v. KUchin, 9 Jur. 
N.S.132. ' 


(/) 7)roadhent\, Ramshothaih, 11 Exeb. 
017 ; 25 Law J., Exch. 115. 

(g) Ennor v. Bnrwell, 2 Giff. 424 ; 4 
Law T. R., N. S. 507. Brown v. Btst, 
1 Wils. 174. Diidden v. Guardians of Clut~ 
ton Union, 1 H. & N. 027 ; 20 Law J., 
Exch. 146. 
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have seen, to make improvements on his ^and, which produce injury to 
his neighbour (//). 

By the French law, the proprietor of a field in which a spring rises or 
through which it flows, is not entitled to take and appropriate to his 
own use the whole of the water, or divert it from other i)roprietors of 
lower fields through which the water flows. He cannot change the course 
of the stream, or materially diminish the ancient supply of water ; but 
every j)roprietor of land bordering on a running stream may use it for the 
purpose of irrigating his lai\d, and when his estate is intersected by such 
water, he may divert it for purposes of irrigation, on condition that he 
restores it at the boundary of his property to its ordinary channel ; 
and in all disputes respecting the right to take water from running 
streams, the cou' ls are enjoined to reconcile as much as possible the 
interests of agriculture with the respect due to property and the rights of 
individuals (i). 

A sort of statutory property and interest in the water of a navigable 
river is sometimes vested by act of parliament in navigation companies, 
enabling them to prevent so large an abstraction of the water as would 
be injurious to the navigation (Z;). 

ICffevt of arqinescence in the imlawfid diversion of xmter from a running 
stream . — If a jK)rtion of a natural stream has bc6n unlawfully diverted for 
the supply of a mill, causing an injurious diminution in the flow of water 
to the proprietors lower down the stream, these last must jntcrru])t the 
unlawful enjoyment of the diverted water by taking legal f)roccc*diugs 
against the wrong-doer, in order to prevent the injurious act from being 
eventually converted into a right (post, ch. 3). If the wrong-doer is con- 
victed and fined, or a verdict is obtained against him in an action, the 
conviction and record of the jwoccedings show conclusively that the enjoy- 
ment was interrupted, and that there was no accpiicscence in the unlawful 
use of the water (/). ^ 

Of the right to i)en hack ivater . — A landowner may put a penstock ou 
liis own grounds, and pen the water there as he will, until he has done 
damage to his neighbour. “ Until you prejudice your neighbour by 
penning back the water, you do that which you have a right to do : hut 
where you begin to injure your neighbour, there your right to pen back 
terminates ” (m), unless you have penned back under a title by grant or 
prescription (post, ch. 3). No action will lie for diverting or throwing 
back the w'ater, except by a person who sustains actual injury thcrc- 
fron; (w). But the party by or- over whose land the stream passes, must 

{}!) Briscoe v. Jjrouyhl^ 11 Ir. C. L. 11. Q*. B., 207. 

250; ante, p. 3. " (m) Lawrence, Cooper v. Barber 

(/■; Cod. Nap. liv. 2, No. Taunt. lOH. 

(A) MuL Niiv. Co. V. Kurl of Romney ^ (w) Wriifht v. Howard^ 1 Sim. A Stii. 

0 C. B., 3^. S. r>75 ; 3J Law.T., C. P. 23«. 203. WiUiams v. Morlandy 2 B. & C. 

(/) Eaton V. Swansea Water Co., 17 UJO. 
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not shut the gates of his dams and detain the water unreasonably, or 
let it off in unusual quantities to the prejudice of his neighbour. 
The just •and equitable principle is given in the Homan law: “Sic 
eiiim debere quern meliorem agrum suum facere, ne vicini deteriorem 
faciat ” (o). If the user by the defendant has been beyond his natural 
right, and is injurious to the natural rights of the plaintiff, an action 
is maintainable, unless the user is sanctioned by grant or prescrip- 
tidfi (/>). 

Injuries from the defilement of streams, — Every riparian proprietor has 
a right to the flow of the stream through his land in its natural purity ; 
and if a riparian proprietor higher up the stream throws dirt and ashes, 
or gas refuse into it, so as to defile the water and render it unfit for use, 
to the damage of another riparian jiroprictor who has been in the habit of 
using the water, an action is maintainable for the injury (<^), unless an 
adverse right has become vested in another by grant or prescription. A 
right to foul a stream with all sorts of refuse may, as we shall }>rcscntly 
see, be established by proof of the continued and uninten-iipted use of the 
stream as a drain and sewer for twenty years (r). 

Disturbance of the pennissive use and enjoyment of water . — A landowner 
or occupier of a house who receives permission from an adjoining land- 
owner to draw w'ater frfim the premises of the latter through a i)ipe or 
watercourse, is entitled to an action for damages if the water is fouled by 
a wrong-doer, and damage is sustained by him from the fouling of the 
water. Though there may be no right on the part of a plaintiff to have 
water flow to his premises, yet if the water docs come, and the defendant 
fouls it without having any right so to do, and so causes foul water to 
flow into the plaintiff’s premises, and the plaintiff sustains damage there- 
from, and the defendant cannot justify, the ]>laintilf will be entitled to 
recover all the damage he has sustained from the wrongful act. The 
jilaintiff in such a casccclies upon no title to the water as a riparian pro- 
prietor, but merely alleges that he was lawfully in the enjoyment and use 
of water flowing through his premises in a pure and unpolluted state, and 
that the defendant wrongfully fouled it (.9). 

Of the right of landowners to well-water. — The right to the enjoyment- 
of the water of a stream flowing in its natural course over the surface of 
land, and the right to underground winter and springs beneath the sur- 
face, arc not governed by the same rules of law. It has been held that a 
landowner has a right to sink a well in his own laud, and get as much 


(o) Parke, B., Embrey v. Owen, 0 
Exch. a7l. 

{p) Sampson v. Hoddinoit, 1 C. B., N 
S. 012 ; post, ch. I). 

(y) Murqatroyd v Rohinson, 7 Ell. k 
Bl. aOl; 20 Law J., Q. B. 233; post, 


ch. 4, s. 1. Nuisances. 

(r) Post, chs. 3, 4. * 

(5) Lainy v. Whaley, 3 H. & N. 085, 
affirming Whaley v. Laing, 2 H. & N. 
470. 
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water as he pleases, although he thereby lleriously diminishes the supply 
of water to the springs and wells in his vicinity, or even drains them dry. 
The only remedy for the adjoining landowner consists in sinking deeper 
wells, and using pumps and mechanical appliances on his own land, to 
enable him to get back the water (i). A landowner who has sunk a well 
in his own land, and thereby enjoyed the benefit of underground water, 
has no right of action against a neighbouring proprietor who, in sinking 
for and getting coals from his soil in the usual and proper manner, cafises 
the well to become dry (u). 

The use and consumption of the water from wells is not confined to 
the reasonable wants of the occupiers of the land in which the well is 
sunk, nor restrained by any consideration for the wants and necessities 
of others. Where the defendant sunk a well seventy-four feet in depth 
in his own land, adjoining the source of an important river, which sup- 
plied water to various mills and man’ifactorics, and pumped water from 
this well for the supply of a neighbouring town, at the rate of half-a- 
million of gallons a-day and upwards, and by this means obviously 
interrupted a great deal of water which would have otherwise found its 
way into the river, and so diminished the volume of water in the river, 
and prevented the millowners from working their mills full time, it was 
held that the landowner had not exceeded his natural rights, and that 
the millowners had no remedy for the injury they had sustained (a?). A 
distinction, however, ought in reason and justice to be made between the 
diversion of water from the ancient sources of springs, and natural water- 
courses, and running streams, and the diversion of water from an artificial 
well. If one man sinks a well in his land to get water, another landowner 
has an equal natural right to do the same ; and if one well is drained 
dry by the digging of another, the mischief may be remedied by deepening 
the dry well ; but the riparian proprietors of a natural stream which has 
been drained dry by the sinking of wells and shafts, and the pumping 
away of all the water from the subterranean sources of supply, have no 
means whatever of counteracting the mischief, and getting back any 
portion of the diverted water. Here the maxim, “ Sic utere tuo ut 
alienum non laidas,” appears to be rejected by our law. 

Of the flooding of lands from artificial collections of underground 
water . — Where the owner of a coal-field excavated his coal, and in so 
doing left large hollows, which filled with water, and then, when the 
adjoining landowner proceeded to work his coal, the subterranean water 

(0 *Chasemore v. Richards^ 7 H. L.'C. fodiens, vicini fontem avertit, nihil posse 
340; 26 }iaw J., Exch. 401 ; 5 Jur. N. S. agi; uec de dolo actionem et sane non 
878. Reg. v. Metrop. Boards dc., 32 debet habere; si non aiiirao vicini no- 
Law J., Q. B. 105; 8 Law T. B., N. S. cendi, sed suum agrum meliorem faci- 
238. endi id fecit.''— Lib. 30, tit. 3, 1. 12. 

(u) Acton V. Blundell, 12 M. W. 324. Domat. Liv. 2, tit. 8, s. 1. 

So by the Pandects, ** Cum eo qui in suo {x) Chaeemore v. Richards, ut sup. 
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from the hollows flowed into his workings and flooded them, it was held 
that he had no right of action for the damage (y). 

Statutoiy property and interest of navigation companies in the water 
of a navigable riper, — Acts of parliament incorporating companies for the 
purpose of rendering rivers navigable, and purporting to vest in the 
company the river or stream to be made navigable, vest in the company 
much more extensive rights over the water of the stream than those 
which the common law gives to riparian proprietors. They create a new 
species of statutory property and interest in the water, which renders 
any abstraction of it unlawful, except it be by a riparian proprietor for 
his necessary purposes, although no actual damage may be done to the 
navigation {z). £ut navigation companies and canal companies have no 
power of granting any exclusive right of sailing upon or navigating a 
river or canal beyond what is expressly given to them by statute. And, 
therefore, where a canal company, by deed, granted to the plaintiff “ the 
sole and exclusive right or liberty to put pleasure-boats on the canal, 
and let them out for hire, for purposes of pleasure only,” it was held that 
the canal company had no power to grant any such exclusive privi- 
lege (a). 


SECTION 11. 

OP THE REMF.DY BY ACTION AND BY INJUNCTION FOR INFRINGEMENTS OF 
RIGHTS INCIDENT TO THE POSSESSION AND OWNERSHIP OF LAND. 

Direct and consequential injuries, — If the injury of which the plaintiff 
complains has been committed by the defendant upon land in the actual 
possession and occupation of the plaintiff, and is consequently the result 
of a direct act of trespass, the plaintiff should bring his action and frame 
his proceedings for a trespass upon his land (post, ch. 5). If the injury 
results from something dope by the defendant on his own land, which is 
unlawful only in respect of the consequential injury thereby occasioned to 
the plaintiff, the action must be brought for the consequential injury, and 
not for a trespass, and proof of actual substantial damage is essential to 
the cause of action. 

Parties to he made plaintiffs — Tenant and reversioner , — Tlie actual 
occupier of the land is in general the proper party to maintain an action 

(y) Smith V. KenricK 7 C. B. 606. 0 C. B., N. S. 676; 30 Law J., C. P. 236. 

{z) The Medway Co, y,Earl ofRmnney, (a) Hill v, Tupper, 0 Jur. N. S. 725. 
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for wrongful acts of a temporary character interfering with the beneficial 
use and enjoyment of the property, and diminishing the value of his 
possessory interest. If the injuiy is of a permanent nature, causing 
damage to the inheritance, then the reversioner is also entitled to main- 
tain an action in respect thereof. Thus, if A is seised in fee of the 
reversion of a close, expectant upon a term for years, and B is possessed 
of another close adjoining thereto, through which close there runs a 
rivulet, and B stops it, quod the close of A is surrounded, so that the 
timber-trees, &c. become rotten. A, in respect of the prejudice to the 
reversion, and the termor, in respect of the injury to the possession, and 
the loss of the shade, shelter, &c. of the trees, may each have an action, 
and satisfaction given to one is no bar to the other (h). The action 
for injuries to reversionary estates is of comparatively modern intro- 
duction, and appears to have been substituted for the action of waste. 
Ilic principle on which the actioi^ is held to be maintainable is, that 
although the evil might be remedied before the end of the term, yet in 
the meantime, if the reversioner wished to sell his interest, it Avould be 
less valuable (e). It is necessary, therefore, in an action by a rcversioin'r 
to show a permanent injury to the property, lessening its value in the 
market (d), or an infringement upon the plaintiff’s rights as landlord. 

Tlic party who sues in respect of an injury to the reversion, must be 
the party in whom the legal estate is vested, and not a person having a 
mere equitable interest as cestui qiie trust (<?). If several parties are 
entitled to the reversion as joint tenants, or tenants in common, they 
should all be joined as plaintiffs in an action for an injury to the rever- 
sion (/). 

Of the parties to he made defendants, — livery person who orders or 
authorizes an obstruction to the enjo}inent of the natural rights incident 
to the ownership of real property, is responsible for the injury, and for all 
consequential damages, and so arc his servants ami agents, who carry into 
effect the orders he has given; and when several persons have been 
jointly concerned in the commission of the wrongful act, they may all be 
made defendants and charged as principals, or the plaintiff may sue one 
or more of them at his election {g). 

Of the plamtiJI''s declaration of his cause of action — Venue, — The venue 
or statement in the margin of the declaration of the name of the county 
from whence the jury are to be summoned, and where the cause of action 
is to be tried, is local in all actions for infringements of territorial rights 
annexed to lands or tenements,. so that the cause of action must be laid 

(fc) Bedimjjield y, Onslow, U Lev. 209. O ) Al>r. Joint Tenants, K. AtkI 
And see post, cb. 2, s. 2, ch. 5. see further, post, di. 19, as to the joinder 

(c) Jesser v. Gifford, 4 Burr. 2141. of parties to actions cx delicto, 

\d) Jackson v. Vesked, 1 M. & S. 234. (jj) Post, ch. 19. 

(e) yallance v.. Savage^ 7 Bing. 099. 
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and tried in the county in which it arose, unless a judge’s order is obtained 
for changing the renue and place of trial. The nature of the ten itorial 
right must be set forth on the face of the declaration, and the plaintiff 
must claim it by reason of his possession of a messuage, tenement, or 
land. If the plaintiff complains of the diversion or fouling of water from 
a natural watercourse, he must declare upon his own possession of the 
place through which the water used to run, and set out the course thereof, 
and show the mode in which the water has been diverted, or fouled (/^). 
The usual course is to set forth the plaintiff’s possession of a messuage, 
tenement, or land, and aver that by reason of such possession, he had a 
right to the enjoyment of an uninterrupted flow of the water of a natural 
stream running in its natural bed, or flowing in its natural purity unto 
the messuage, tenement, or the land of the plaiiitifl, and that the defend- 
ant wrongfully diverted large quantities of the water of the stream, or 
wrongfully polluted and defiled the water thereof, showing the nature of 
the diversion or pollution, and alleging that the defendant thereby pre- 
vented the plaintiff from having his accustomed and proper supply of 
water, or deprived him of the beneficial use and enjoyment of the water, 
as the case may be, claiming damages. 

]f the plaintiff comj)lains of an obstruction to the natural flow of the 
water, he should show ^he nature of the obstruction and the consequential 
damage in the flooding of the plaintiiT’s land, the destruction of the grass 
and produce of the vsoil, and the deposit of stone, sand, and rubbish upon 
the land, as the case may be, claiming damages (/), or, if need be, a writ 
of injunction against the repetition or continuance of the injury. 

A declaration which alleges that the plaintift was lawfully in the 
enjoyment and use of water flowing through his house and premises in a 
pure and unpolluted state, and that the defendant wrongfully fouled and 
defiled the water by pouring into it the refuse of certain chemical w^^rks, 
whereby the })laintiflf \vas dcj)rived of the use of the water, and his pro- 
perty was deteriorated ^n value, seems to disclose a good cause of action (^q. 

Dedaraiions for injrmgeimmts of the natural right to snpjwrt from adjoin- 
ing land, — If injury has been done to the foundations and avails of a 
dwelling-house, or of buildings occupied by the plaintiff, by excavations 
ill the soil amounting to direct acts of trespass upon the land in the 
plaintilV’s ()ccupation, the ordinary declaration for a trespass upon the 
realty (post, ch. fi, s. 2), properly describes the true cause of action. If 
the injury has been done by a tenant in the possession and occupation of 
the buildings and land under a demise from the plaintiff, the proper form * 
of declaration is a declaration for w^aste (post, ch. 5, s. 2). If the surface 

(A) Brown v. Jhst, 1 AVils. 171. 20 l.aw J., KxHi. 251. 

II., Chaavnwrv v. Uivharth, 7 II. L. C. if) Labojy, Whaley^ WhaUy y. Laing, 
yil). ontt), p. 01. 

(/) Carlyony, Lovrring^ 1 11. N. 784; • 
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and subsoil are held by different persons, an|l constitute separate freeholds, 
and the declaration is founded on an injury to the owner of the surface 
by excavations made by the owners of the subsoil, depriving the surface 
of its natural support (ante, p. 46), it is sufficient to allege that the 
plaintiff was possessed of the surface of certain land, and the defendant 
was possessed of the subsoil, mines, and minerals, or of certain beds and 
strata of stone beneath such surface, and that the defendant excavated 
the subsoil, or dug out tlie minerals or stone, without leaving sufficient 
support for the surface, and by reason thereof the surface of the land 
gave Avay, and sank into deep holes and hollows, and became useless to 
the plaintiff, and certain crops growing upon the land were utterly 
destroyed (/). 

A good cause of action is disclosed on the face of a declaration which 
alleges, that at the time of the committing of the grievance of which the 
plaintiff complains, the plaintiff was possessed of certain messuages, 
belonging to and supporting which messuages, were certain foundations 
which the plaintiff, by reason of his possession of his messuages, ought of 
right to have enjoyed for the support of such messuages, and that the 
defendant wrong^lly dug out and destroyed the foundations of the mes- 
suages, and by reason thereof they gave way and fell to the ground, and 
the plaintiff was deprived of the use of them A declaration, also, 

by a reversioner, setting forth, that a messuage and land, with the appur- 
tenances, were in the respective occupations of certain persons as tenants 
thereof to the plaintiffs, the reversion of the said messuage, land, &c., 
then and still belonging to the plaintiff, and that the defendant wrongfully 
made divers excavations in the said land, under or near to the said mes- 
suage, without sufficiently shoring and propping up the said messuage 
from the effects thereof, whereby the land sank, and the foundations of 
the messuage, &c., gave way, and the plaintiff was injured in bis reversion- 
ary estate, discloses a good cause of action (//.). 

Pleas hy the defendant — The plea of not guilty operates as a denial only 
of the wrongful act alleged to have been committed by the defendant, and 
not of the facts stated in the inducement. If, therefore, the plaintiff’s 
possession of the property alleged to have been injured by the wrongful 
act of the defendant, or his title thereto, or his estate or interest therein, 
is intended to be denied, it must be specially traversed. All other pleas 
in denial must take issue on some particular matter of fact alleged in the 
declaration, and all matters in justification, and in confession and avoid- 
ance of the cause of action, must be specially pleaded. 

N<n guilty hy statute . — In every case in which a defendant pleads the 

(/) Bibhetf v. Carter ^ t H. & N. 153; (m) liogerit v. Taylor, 2 H. & N. fl29; 

28 Law J., Exch. 182. Jeffries v. Wit 27 Law J., Exch. 178. 
liamSf 5 Exch. 702. (n) Bihhy v. Carter, ut sup. 
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general issue, intending to give the special matter in evidence, by virtue 
of an act of parliament, he must insert in the margin of the plea the 
words “ by statute,” together with the year or years of the reign in which 
the act or acts of parliament, upon which he relies for that purpose, 
were passed ; and also the chapter and section of each of the acts, and 
specify whether they are public or otherwise, or the plea will be taken 
not to have been pleaded by virtue of any act of parliament, and such 
memorandum must be inserted in the margin of the issue, and of the nisi 
prius record (o). 

Travet'se of the right claimed hy the plaintiff. — Jf the defendant, therefore, 
intends to dispute the existence of the right asserted in the declaration, 
he must expressly deny the right by a plea traversing the allegation or 
assertion of it, in the very words in which it is put forward. Thus, where 
the declaration states, that the plaintiff was possessed of a close, and by 
reason thereof was entitled to have the use and benefit of a certain 
stream of water, &c., and the defendant intends to dispute the right, he 
must by his plea assert that the plaintiff was not, by reason of the pos- 
session of the said close, entitled to have the use and benefit of the said 
water, &c. 

Of the plea of leave and license. — If the obstruction to the enjoyment 
of the right has been ajithorized by the plaintifl’, or if the act complained 
of has been done by his permission, the defendant must plead, that he 
did what is complained of by the plaintiff’s leave (/>). This plea will be 
supported by proof, that the plaintiff gave the defendant permission to 
alter the condition of his property in such a way as to interfere with the 
enjoyment of the right. 

Under this plea it may be shown, that the plaintiff, having a right to 
the use of a stream of water which tlowcd through the land of the de- 
fendant, gave the defendant permission to lower the banks of the stream, 
and erect a weir, and divert a j)ortion of the water which had previously 
flowed to the plaintiff’s mill, and that the banks were cut down, and the 
weir erected, pursuant to the permission so given (g^). Having consented 
to the act, the plaintiff, and those claiming title through him, are pre- 
cluded from treating the act as a wrong or injury. 

Evidence at the trial — Proof on the part of the plaintiff. — If the de- 
fendant pleads that ho is not guilty of the act of w^hich the plaintiff 
complains, it must, of course, be proved either that it was done by his 
own hand, or by liis orders or authority, or by his servants or agents in 
the course of their employment, or in following out his orders and direc- 
tions (r). If the plaintiff’s possession and incidental rights are traversed, 

(o) Reg. Gen. Hil. Tenn, 1853. 1 Ell. iq) Ligyins v. Inge, 5 M. P. 712; 

^ Bl. App. 7 Bing. 082. 

(p) 15 10 Viet. c. 70, Sched. B„ No. (r) Post, ch. 20, s. 2. 

44. 
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the plaiutiir must prove the fact of his p|ossession of the lands or tene- 
ments to whicli the right claimed was incident, at the time of the 
commission by the defendant of the grievance of wliicTi the plaintiff com- 
plains. This may be established by the plaintiff’s own testimony upon 
the point, or by proof of the exercise of acts of dominion, or by general 
user and enjoyment, or actual occupation (5). 

Proof of seizin of lands and tenements. — An allegation in pleading that 
a party is seised of a messuage or land, does not necessarily import that 
such land is in his own occupation. If, therefore, a landlord pleads 
seizin in fee, and the seizin is traversed, the traverse is not supported by 
proof that the land is in the occupation of a tenant to whom ^lic landlord 
has demised it (/). 

Damages recoverable. — Wherever the exercise and enjoyment of a right 
naturally incident to the possession of land has been obstructed, sub- 
stantial damages are recoverable, though no actual perceptible damage 
has been sustained or proved, whenever the n'petition of the wrongful 
act, if uninterrupted and undisturbed, would lay tlie foundation of a legal 
right. A w’*ongful defilement of a stream is an injury to a right, in 
rcs])ect of which damages are recoverable, alt bough no actual specific 
damage can bo proved. Thus, whore certain manufacturers erected works 
on the bank of a stream, and fouled the winter \wth soap-suds, but no 
actual damage was proved to have been sustairu'd by the i)laintitr, it was 
held that he was nevertheless entitled to recover damages, as a con- 
tinuance of the practice without interruption would eventually establisli a 
right on the part of the defendants to the casement of discliarging their 
foul water into the stream (ii). 

But when the act of 'which the plaintiff complains has been done by 
tlie defendant on his own land, and the constant repetition of it, however 
long continued, would establish no prescriptive right against the plaintilf, 
there is no cause of action until some substantial, ^perceptible damage has 
been sustained by the plaintiff. Proof of such danTage in such a case is 
essential to the establishment of a cause of action. Thus, where a 
landowner digs in his own land, or the owner of the subsoil and mine- 
rals excavates his own freehold, there is no wrongful act, and no cause 
of action until it is proved that the surface of the adjoining land has 
sunk down, or that the walls of a neighbouring house have cracked, 
or the foundations thereof have been displaced, or have given way, or 
that some actual i^erceptiblc damage has been done to the adjoining land 
or tenement (a;). 

Apportionment of damages as between tenant and reversioner. — When- 

($) Ptujc V. Hulvhrtt, 8 Q. B. rm. l;jH ; p»»st, cli. a, s. 1 ; ante, p. 7. 

(/) iS/o/i V. Stall f JO Kast, 850. {x) lionomi v. liitaktwmef Backhouse v. 

(m) Wood V. Waud^'A Kxch. 772. Iloch- Bonomif ante, p. 47. 
dale Canal Co. v. Kingy 14 Q. ii. 185, 
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ever the enjoyment of a privilege or right annexed to the ownership or 
occupation of land has been obstructed by the wrongful act of the 
defendant, and the land to which the right or privilege is annexed is in 
the occupation of a lessee, damages are recoverable in respect of the 
injury to the residential or possessory interest of the latter, and by the 
landlord or reversioner in respect of the permanent injury to the inherit- 
ance {y). Thus, where freehold premises are let on lease, and the owners 
and reversioners stand in the relative positions of tenant for life, re- 
mainder in tail, and the reversion in fee, and a pennanent injury has 
•been done to the beneficial occupation and enjoyment of the property, the 
damages recoverable by the immediate rc'^crsioner, the tenant for life, are 
confined to the injury done to his life-interest (z). But a mere tempo- 
rary impediment to a drain which is remediable, and docs not cause any 
permanent injury to the property, does not give the reversioner any right 
of action for damages. 

If the constant repetition of the unlawful act would form the founda- 
tion for the establishment of a prescriptive right which, when once 
established, would operate to the lasting injury of the inheritance, 
and permanently diminish the value of the property, the reversioner is, as 
we have seen, entitled to an action for the recovery of damages. 

Injunction, to prevM the disturhance of riyhU naturally incident to the 
pofiscsfiion and ownership of land . — The Court of Chancery has always, 
from tlie earliest period, interfered by injunction to restrain the owner of 
land from so dealing with his property as to prejudice or destroy 
the rights of his neighbour, thereby enforcing the great maxim, “ Sic utere 
tuo ut alienum non laidas.” The foundation of this jurisdiction is that 
head of iniscliief alluded to by liord Hardwicke — that sort of material 
injury to tlie coiiifort and enjoyment of property which requires the 
apjdication of a i)owcr to prevent, as well as remedy — an evil for which 
damages, more or loss, w'ould be given in an action at law (a). But 
before the plaintiff can ask for an injunction restraining the defendant 
from using liis own land or })roperty in a w^ay in which he would be 
clearly entitled to use it, but for some dominant right on the part of the 
plaintiff, the latter must establish such last-named right, and show 
to the satisfaction of the court that it has been infringed, and that 
he has sustained such injury therefrom as would entitle him to a 
verdict in an action for damages (h). Tlie court will not interfere 
to protect a dry, strict, legal title, merely because the legal right has 
been infringed. It must be shown that some actual damage has 

(//) As to the npportionment of dam- (o) Att.-Oen. v. Nivhol, Ves. JU3. 

a^jos between tenants and reversioners, \b) Elmhir»t v. Spencer, 2 Mac. 8t G. 

seo post, nil. 22, s. 1. 51 ; post, ch. a, s. 2 ; ch. 4, s. U ; and cli. 

( 2 ) Evelyn v. lladdish, Holt, N. T.C. 543. 23. 
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been done or threatened, in order to | lay a ground for equitable 
relief (c). 

The jurisdiction of the Court of Chancery to prevent the infringement of a 
legal right by the issue of an injunction, is not an original jurisdiction ; 
it existed not for the purpose of trying the fact of the existence of 
the right, but for the purpose of giving effect to the legal title after its 
existence had been established in a court of law. A party, therefore, who 
came before the court in the first instance for an injunction, instead of 
going before the ordinary legal tribunal, was bound to show some press- 
ing necessity for summary interference, for the court would not try upon* 
conflicting affidavits the fact of the existence or non-existence of the 
legal title {d) ; nor would it interfere where the legal right was doubtful, 
and the nature of the alleged injury was such as not to require immediate 
prevention (e). iJut the practice of the court in these respects has been 
materially modified by the chancery J*mendment acts, which impose upon 
the Court of Chancery the obligation cf adjudicating upon the legal rights 
of the parties before them, as well as upon their title to equitable 
relief (/). 

Injunction to restrain the diversion of water. — Wherever a spring rises 
from the ground in one man’s land, and flows therefrom into another’s 
land, and the supply of water from the spring is constant, the court will 
by injunction prevent a landowner through whose land the water flows, 
from cutting off the supply of water to the land lower down, although 
the spring may flow through boggy land, and not follow any defined 
channel or watercourse ; but if the supply is casual and intermittent, and 
dependent upon the rain-fall, and is mere common surfacc-^vater, the 
court will not interfere {g). When a millowncr or riparian proprietor is 
entitled to the benefit of the natural flow' of water through a mill-stream, 
or through a natural watercourse, the Court of Chancery will by injunc- 
tion restrain the owner of the subsoil or mineral n' from excavating or 
mining beneath the stream so as to endanger the existence of the water- 
course or the loss of the water ; but the parly seeking relief must show 
that some injury has actually happened, or that it will inevitably result 
from the prosecution of the mining operations (Ji). 

Injunction to restrain a disturbance of the right to support. — Where 
there are separate owners of surface and subsoil, and the owner of the 

(c) Wandsworth Board of Works v. 179. Alt,-Ocn.v, United King, Elec, Tel, 

Lond. A S. W. Rail. Co., .‘Jl Law J,, Ch. Co., 31 Law J., Ch. 329. 

855. . {/) l*ost, ch. 23, s. 1. Beardmore v, 

(d) Semple v. Lond. A Birm. Rail, Co,, Tredwell, 31 J^aw J., Ch.-893. 

1 Hail. Cas. 134. White v. Cohen, 1 {g) Ennor v. Barwell, 2 Giff. 424; 4 

Drew, 318. Broadbent v. Imp. Oas Co., Law T, II., N. S. 597. Robinson v. Ld. 

26 Law J., Ch. 276 ; 29 ib. 377. Byron, 1 Bro. Ch. C, 588. 

(c) WynstanUy v. Lee, 2 Swanst. 335. {h) Elwell v. Crowther, 31 Law J., Ch. 

Ripon (Eart) v. Hobart, 3 Myl. Si K. 703. 
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subsoil begins to excavate so as to deprive the owner of the surface of 
his natural right to the support of the subsoil (ante, p. 46), the court 
will interfere by injunction to prevent any further excavation of the 
subsoil interfering with the use and enjoyment of the surface (i). 

Injunction to prevent obstruction to the repair of a watercourse in 
alieno solo, — Where a mill-stream running through the defendant's land 
to the plaintifiTs mill, broke through its banks and made a new channel 
for itself through the defendant's land, and the defendant would not 
allow the plaintiff to come on his land to repair the river-bank without 
the payment of a large sum of money, and the mill came to a standstill 
for want of water, it was held that the plaintiff, being entitled to the use 
of the watercourse, was entitled to come on the defendant’s land to repair 
the watercourse and preserve it (post, ch. 3, s. 1), and the defendant was 
restrained by injunction from preventing the plaintiff, his servants and 
workmen, from coming on his land and repairing the river-bank, and 
doing what was necessary to be done to restore the water to its ancient 
channel (Jc). 

li) Hunt V. Peakef 1 Johns. 708. {k) JlPSwiney v. Haynes, 1 Tr. Eq. 

Hep. 
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OP CONVENTIONAL AND PRESCRIPTIVE SERVITUDES — EASEMENTS AND PROFITS 

A PRENDRE. 


Ikxsements , — Tlie servitudes naturally incident to the ownership and 
occupation of laiid^ and. the legal restrictions upon the proprietary rights 
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of landowners (ante, pp. 42-58), may, within certain limits, be enlarged and 
extended by express and implied contract, by grant, and in certain cases 
by custom and prescription (/). Thus, one proprietor may acquire by 
grant, or from long-continued and uninterrupted enjoyment, a right to 
take water from his neighbour’s well, or to wash and water cattle at a 
neighbour’s farm (w); a right to hang and dry clothes on lines on a 
neighbour’s land (w); or to hang and dry nets thereon (o); or to turn the 
plough thereon in ploughing {p) ; or to discharge water thereon from the 
roofs and eaves of houses ( 7 ) ; or to have the benefit of a neighbour’s 
fence or hedge maintained and repaired at the expense of such, neigh- 
bour (r). A privilege or benefit of this description, unaccompanied by 
any profit or interest in the soil itself, is called in our law an easement, 
and is claimable by custom, grant, or prescription. 

Profits a prendre. — A profit a prendre is a right vested in one man 
of entei-ing uj)on the land of another, and taking therefrom a profit of the 
soil. It is an incorporeal right, clothing the possessor of it with an 
interest in land, and is claimable only by grant or by prescription. Such 
is the right of depasturing cattle over another’s land ; the right to cut 
therefrom and carry away turf or wooil for burning within the dwelling- 
house; the right to dig for and carry away stone, slate, coal, and 
minerals; the right tb shoot and sport over another’s land, and carry 
away and consume the game killed ; the right to fish in the waters of an 
estate or of a manor, and carry away and consume the fish taken. 

llracton, in his books of the laws and customs of. England, enumerates 
the diflerent servitudes with which the estate of one proprietor may be 
burthoiied for the benefit and convenience of another, such as rights of 
depasturing cattle, rights of common, of cutting and carrying away turf, 
or digging for and gathering minerals, stones, or sand, rights of way, 
rights of drawing water from a neighbouring well, rights of watercourse, 
or of a ])assage for water through another’s land, rights of hunting 
thereon, rights of estover, or of cutting wood for burning in the dwelling- 
house, or for building, or re})airs ; all of which servitudes, he tells us, 
were originally imposed upon land by the will, or ordering, or consent of 
the lord, or have grown up, and have become appurtenant to property, 
without having been ex])rcssly constituted, through long -continued, 
peaceable, and uninterrupted enjoyment. 

The long-continued exercise of the privilege on the one side, and the 
sufferance and endurance of it on the other, must not, he observes, be due 

(/) Fitch V. FawlhiffSf 2 H. Bl. aU3. pi. 2. • • 

Gale on Easements, by Willes. (p) Ib. p. 174. Custom, P. pi. 4, F. 

(m) Race v. Ward, 4 Ell. & Bl. 702 ; pi. 1. 

24 Law J., Q. B. 153. Manning v. Was- (7) Ttumias v. Thomas. 2C. M. Sc R. 34. 
dale, ft Ad. k E. 7ftH. (r) Bogle v. Tamlin, 6 B. & C. 33b ; » 

(w) J)rr,n ll V. Towler, 3 B. k Ad. 735. D. & 11. 437. 

(o) 7 Vin. Abr. p. 183. Custom, F. 
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to force or intimidation. If it has been exerdised and enjoyed by stealth, 
or if the privilege has been sought for, and has been conceded, as a kind- 
ness and matter of favour, to be enjoyed during the good pleasure of the 
grantor, it will fail to create a servitude (s). 

Unlimited claims in the nature of easements, profits, and sei'vitudes,-^ 
There can be no prescriptive right in the nature of an easement or ser- 
vitude so large as to preclude the ordinary uses of property by the owner 
of the lands aflccted by the privilege, and extinguish or destroy all the 
profits or produce ordinarily derivable from the soil. Therefore an 
unlimited claim of a right to go at all times and in all directions over 
every portion of a close for purposes of recreation and amusement is bad. 
Such an easement is claimable only by the inhabitants of particular 
villages over open and uninclosed village-greens and village-playgrounds, 
which have been immcmorially dedicated to the recreation and amusement 
of the inhabitants of the village (t). Claims of a right of profit a prendre 
in alieno solo must in like manner, in order to be valid, be made with some 
limitation and restriction. Where, therefore, a defendant claimed a pre- 
scriptive right L3 the occupier of a brick-kiln, to dig and carry away from 
an adjoining close of the plaintiff as much clay as W’as required for the 
making of bricks in the brick-kiln, it was held that an unlimited claim 
and demand of this nature upon the soil of the pl&intifF could not be sus- 
tained, for it would, as claimed, enable the defendant ‘‘ to take all the clay, 
or, in other words, to take from the plaintiff the whole close ” (w). So, 
a privilege claimed of taking sand without limit is bad (x) ; and so is a 
claim by the customary tenants of a manor having gardens, parcels of 
their customary tenements, to dig and carry away turf from the waste 
within the manor, for the improvement of their garden - walks, or for 
making and repairing banks and mounds of grass on their customary 
tenements (y). But a custom to dig sand and gravel in the waste for 
the repair of a dwelling-house, when out of repair ,«may be supported {z). 

Grants of Hghts of servitude — Licenses,~A parol license or permission 
to go upon another man's land will, so long as it has not been counter- 
manded, justify an entry upon the land ; but it can confer no indefeasible 
right at law, and may be recalled at the pleasure of the grantor, unless the 
license or permission is under seal. A mere parol agreement or license 
for the enjoyment of a right of way over the land of the licensor or pro- 
misor, may at any time be put an end to by the latter. The locking of a 
gate across the way is a manifest revocation of the license, and a plain 
statement to every body that the way is no longer to be used. And if the 

(s) Bract, lib. 4, fol. 220-222. (ar) Blewitt v. Tregoning, 3 Ad. St £. 

{t) Bgce v. Lady James ffay, 1 Macq« 554. 

305. * fy) Wilson v. Wilfes, 7 East, 121. 

(ii) Clayton v. Corhy^ 5 Q. B. 419, 422. (z) Peppin v. Shakspear, 6 T. B. 748. 

wakes V- Broadbent, 1 Wii. 63. 
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license has been granted by agreement for good consideration, there will 
be a' breach of the agreement and a claim for damages ; but no right to 
the enjoyment of the way unless relief can be obtained in equity (a). “ A 
right of passage for waste water through an artificial drain or watercourse 
in another man’s land, where the -party claiming the right has no interest 
in the land through which the water flows, or ought to flow, is an incor- 
poreal right lying in grant, and is claimable only by deed or by prescrip- 
tion ” (i). Therefore a mere parol permission to cut a drain, or make a 
watercourse, and use it for the passage of water, may be revoked at law, 
and the drain or watercourse stopped up by the proprietor, who has given 
the permission, and through whose land the water runs (c). “ In the 

case of a parol license,” observes Aldcrson, B., “ to come on my land, and 
there to make a watercourse for water to flow through my land, there is 
no valid grant of the watercourse. The license remains a mere license, 
capable of being revoked ; but if the license were granted by deed, then 
the question would be on the construction of the deed, whether it 
amounted to a grant of the watercourse ; and if it did, then the license 
would be irrevocable ” ((/). But, in equity, a landowner w’ho has granted 
to his neighbour by parol an easement to be enjoyed over his land, and 
the neighbour incurs expenses, with the sanction of the landowner, in con- 
structing permanent works for the enjoyment of the privilege, the land- 
owner will not be allowed to withdraw his consent and prevent the enjoy- 
ment of the privilege, without making com2)ensation to the licensee (e). 
Where parties desirous of supplying a town with water, applied to the 
defendant for permission to make a watercourse through his land, and 
permission was granted by word of mouth, and the watercourse w’as made 
at considerable expense, and was enjoyed for nine years, when disputes arose 
and the defendant cut oft’ the water, the Court of Chancery restrained the 
defendant by injunction from obstructing the flow of water, on compensa- 
tion being made to him for the use of his land, such compensation to 
be settled by the master (/). 

“ A dispensation or license,” observes Vaughan, C. J., properly 
passeth no interest, nor alters or transfers property in any thing, but 
only makes an action lawful, which without it liad been unlawful. Thus 
a license to hunt in a man’s park, and carry away the deer killed to his 
own use ; to cut down a irec in a man’s ground, and to carry it away the 
next day after to his own use, are licenses as to the act of hunting and 


(a) Hyde v. Graham^ 02 Law J.,Kxch. 
27. 

(&) Hewlins v. Shippanij 5 B. & C. 
220 . 

(c) Cocker y. Coirper^ 1 Cr. M. & R. 
421. Fentiman v. Smith, 4 Kast, 108. 

(d) Wood V. LeadbUter^ IJI M. & W. 
845. Lee v. Stevenson, El. Bl. Sc El. 512 ; 


27 Law J., Q. B. 203. 

(c) Beaufort {Duke of) v. Patrick, 17 
Beav. GO. Moreland v. Rivhardsoh,> 22 
Beav. 5110. And sec post, cli. 23, In- 
junction. 

(/) Devonshire (Duke of) v. Ealin^ 
14 Beav. 530. 
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cutting down the tree ; but as to the carryirjg away of the deer killed and 
tree cut down, they are grants ” {g), 

A mere license of pleasure, such as a license to hunt over a man’s land, 
whether made by deed or simple contract, is revocable ; but a license to 
hunt and carry away the game killed amounts, if under seal, to a grant, 
and cannot be revoked {h). Care, however, must be taken to distinguish 
between a license amounting to a grant of an easement to be exercised and 
enjoyed by the grantee of such license upon the grantor’s land, and a 
license to the grantee to use his own land in a way which, but for an 
easement claimed thereon by the grantor, he would have had an undoubted 
right to use it (/). 

Reservatioti of privilege^ amounting to an express grant. — Where a 
conveyance of lands contains words excepting and reserving to the 
grantors, their heirs and assigns, liberty to come upon the land ainl 
hunt, hawk, fish, and fowl, the clause will operate as a grant of the 
privilege by the party to whom the hind is conveyed (h). Where the 
owner of a manor and of the demesne lands thereof, granted away the 
manor and al^ his estate and interest therein, “ except and always re- 
served” to the giantor, his heirs and assigns, alt the coal in any of the 
said lands, it was hold that this reservation gave to the grantor an abso- 
lute and perpetual right in fee simple to the coals*(/). 

Implied reservation of easements . — Where the necessity of an casement 
is apparent upon the face of property which has been sold or granted 
away, there is an implied reservation of the necessary easement in favour 
of the vendor or grantor {m). 

Implied grants of easements visiblg appertaining to a principal thing 
granted.^ and necessanj to the use and enjoyment thereof . — If a landed pro- 
prietor has annexed peculiar qualities and incidents to different jiarts of 
his estates, so that one portion of his land becomes visibly tlcpcndent upon 
another for the supply or escape of water, or for^means of access, or for 
beneficial use and occupation, the (pialities or incidents thus manifestly 
imprinted upon the property pass with the lauds to which they are annexed 
to the grantees, as accessorial to the beneficial use and enjoyment of such 
lands (n). If one erect a house and build a conduit thereto in another 
part of his land, and convey water by pipes to the house, and afterwards 
sell the house with the appurtenances without the laud, or sell the land 
without the house to another, the conduit and pij)es pass with the house, 
because they are necessary and appendant thereto j and the purchaser of 
the house shall have liberty by law to dig in the land for amending the 
(y) Thomas v. Sorrell^ Vaughan, 351. pp. 120, 124. 

(h) Bro. Abr. IjIcksses. (Z; Carduiun {Earl of) v. ArmitayCt 2 

(Z) Winter v. BrodfwcU, JJtjgins v. B. & C. 137. 

Inge ; post, Pauol Abandonment of In- (rn) Buffivld v. Broum^ 2 N. R. 078. 
coBPoiiEAf. Rights. (n) Suffidd v Bruton, ut sup. 

(k) Addison on Contracts, 5th edn. 
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pipes or making them new, as the case may require. So it is if a lessee 
for years of a liousc and land erect a conduit upon the land, and after the 
term determines, the lessor occupies them together for a time, and after- 
wards sells the house with the appurtenances to one, and the land to 
another, the vendee shall have d-he conduit and the pipes, and liberty to 
amend them. “ But,” by Popham^C. J., “ if the lessee erect such a con- 
duit, and afterwards the lessor during the lease sell the house to one and 
the land wherein the conduit is to another, and after that the lease deter- 
mines, he who hath the land wherein the conduit is may disturb the 
other in the using thereof, and may break it, because it was not erected 
by one who had a permanent estate or inheritance, nor made one by the 
occupation and usage of them together by him who had the inheritance. 
So it is if a disseisor of a house and land erect such a conduit, and the 
diss(‘isee re-enter, not taking conusance of any such erection, nor using 
it, but presently after his re-entry sells it, the house to one and the land 
to another, he who hath the land is not compellable to suffer the other to 
enjoy the conduit” (o). 

When two properties arc passcssed by the same owner, and there has 
been a severance made of one part from the other, any thing which was 
used and was necessary for the enjoyment of tliat part of the property 
wliicli is granted will Inc considered to follow from the grant, if there are 
the usual words of conveyance (jt), 'Where, therefore, the owner of two 
or more adjoining houses sells or conveys one of the houses, the purchaser 
of the house is entitled to the benefit of all the drains from his house,, 
and is subject to all tlie drains necessarily to be used for the enjoyment 
of the adjoining house, and that without any exi)ress reservation or grant; 
if that were not so, it would enable the vendee of any one house to stop 
up the system of drainage made for the benefit and necessary occupation 
of the whole (< 7 ). If a man is possessed of a house, and there is a way 
necessary for the useful^ and convenient occupation of the house (r) mani- 
festly usoil by the occupiers of the house, a grant or lease of the house 
with its appurtenances will carry with it the right to use the way (s). 
But if the way is not necessary for the beneficial use and occupation of a 
tenement, and there are other convenient means of access, a right of way 
will not pass under the word “ appurtenances ” (t). And if adjoining 

(o) Nirhoih v. Chnrnhvrliiiu, Cro. Jac. Lnw J.. Evcli. JIall \\ Lmid, ut sup. 

121. /frown V. (182. (r) Miiiisliold, C. J., A/«m‘s v. 

Arrhvr w. /irnnrtf,*! UJl. 11 inch- /on,:} 'I’anut. 2H. Pm rson v. Spencer j 1 

lijjr V. Enrl Kinnont^ •) N. IJ. 22. 11. & S. ^71 ; 8 TjUW T, 11., N. S. 100. 

Canham FiHkj*2 Cr. Sr . I2M. WarHU («) Pollock, C. lb, Gluv Harding^ 

V. Jirockichnrstj 2!) Law J., Jb 145. 27 Law .7., Kxch. 2U2. 

(p) Ewart V. Cochrane^ 4 122; (/) I*heysvy\. Vicary, 10 M. & W. 484. 

7 .7ur. N. S. 025. v. 22 Law Dodd v. liurchnlf, I *H. & C. 118; 31 

J., Exch. 113; 0 ,7ur. N. S. 205. Siif- Law J., Exch. 304. Wardle y. Brockle^ 
field V. Brovin, ut sup. hurstf ut sup. 

( y ) Pyer v. Carter ^ 1 IT. & N. 010; 2ft 
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houses held under the same landlord, are ^Id subject to all subsisting 
rifjhts of way, a mere permissive user of a way will not thereby be con- 
verted into a legal right (//). 

By the French law, if the proprietor of two heritages between which 
there exists an apparent sign of servitude disposes of one of the heritages, 
without making any stipulation in the conveyance respecting the servi- 
tude, it continues to exist, actively or passively, in favour of the heritage 
alienated or upon it (.r). And by apparent signs of an easement or servi- 
tude must be understood not only those which must necessarily be seen, 
but those which may be seen or known on a careful ins})ection by a person 
ordinarily conversant with the subject (y). 

Privileges and senntudes which pass as accessorial to the use and enjofj- 
ment of the principal thing granted — Onine accessorinm sequitur suum prin- 
cipnle. — In accordance with the maxim, “ Quando alkpiis ali<piid concedit, 
conccdcre videtur et id, sine cpio res coneessa uti non potest,” it has been 
held that by the grant of the use of a pump the grantee has a right to 
enter upon the grantor's land to repair the pump, althougli neither the 
soil itself nor +ho pump on which it stands be granted to him ; and that 
if a man gives mo a license under seal to lay pipes of lead in his land to 
convey water to my cistern, I may afterwards enter and dig the land to 
mend the pipes, though the soil belongs to another, and not to me (c). 
If one grants his trees, the grantee may enter upon his land for the 
cutting down and carrying them aw’ay. And if a growing crop of grass 
is sold to be cut down and made into hay when it arrives at maturity, 
the purchaser has a right by implication of law to make the grass into 
hay on the land (</), If a landowner has granted to another a right to 
dig coal-pits in his land, and to take and carry away coal, all things 
necessary for the exercise and enjoyment of the right pass therewith to 
the grantee. He has a riglit, therefore, to erect sheds and steam-engines, 
and fix such machinery as may be necessary to drain the coal-pits, draw 
up the coals and iron, and work the coal-field, althoifgh the grant of the 
incorporeal right may be silent as to any such erections {h). 

By the French law, “he to whom a servitude is due has a right to 
form all the works necessary to make use of and preserve the servitude. 
These works are at his own expense, and not at that of the proprietor of 
the CNtatc sulijected to the servitude, unless the deed establishing the 
servitude declare the contrary ” (c). ' ■« 

Ways of necessity, — Whenever one man grants land to aiiotlicr to 
which there is no access but over the laud of the grantor, or the land of a 

(«) Daniel v. Anderson^ 31 Law J., Ch. 323. l/i/hrd's cast*, 11 Co. O'-ia. 

610. Tff) I Jioll. Abr. ; iJinMiiH X., pi. 23. 

(ar) Cod. Civ. art. OfU. (t/) Jhtnd v. Kimjsvote^ V> M. & \V. Um. 

(y) Pyer v. Carter, 1 H. N. 92l3. (f) Cod. Civ. liv. 2, tit. 4, art. 097, 

(z) Pomfret v. Ricroft, 1 Sautid. 322e, ODH. 
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stranger, which cannot lawfully be traversed, the grantee has a right of 
way over the graiifor’s land, as a way by necessity, and the grantor shall 
assign the way where he can best spare it. And if the owner of two 
closes, having no way to one of them but over the other, parts with the 
latter w’itlioiit reserving the way, it will be reserved to him by law as a 
way of necessity (eZ). Where one sold land, and afterwards the vendee, 
by reason thereof, claimed a way to it over part of the plaintiff’s land, 
there being no convenient way adjoining, it was held that he might well 
justify the using thereof, for otherwise he could not have any profit of his 
land : and if a man hath four closes lying together, and sells three of 
them, reserving the middle close, and hath not any way thereto but 
through one of tliose wdiich he sold, although he reserved not any way, 
yet he shall have it as reserved unto him by the law (c). A way by 
necessity, when the nature of it is considered, will be found to be nothing 
else but a way by grant. It derives its origin from a grant ; for there 
seems to be no dillerence when a thing is granted by express words, and 
where by operation of law it passes as incident to the grant. In both 
eases the grant is the foundation of the title, and it is as necessary to set 
forth the title to a way of necessity as it is to a Avay by grant {/)* 

Neccftmn/ hicuIcniH to a grtint of a right of wag or ivatervonrsc . — Every 
grantee of a right of*way, or of the right of passage for waste water 
through an artilicial drain or watercourse, extending from the land of 
the grantee through the land of the grantor, is bound to maintain and 
rej)air the way and the watercourse, if he wishes to use them, unless the 
grantor himself lias expressly undertaken the performance of that duty. 
'Ihe grantee, therefore, has a right to go upon the land over which the 
easement is enjoyed to do the necessary repairs {g). 

Under a general grant of a right of way, with liberty to make and lay 
causeways, and use the same with waggons and carriages, and carry coals, 
it was held that the grantee had a right to construct and use framed 
waggcm-w’ays, if they were reasonably necessary for the proii table convey- 
ance of coals, but that he was not entitled to make a transverse road 
across the land, for purposes foreign to the conveyance of coals (^). And 
where there >vas a grant of a right of way as a foot or carriage way, with 
all liberties, powers, and authorities necessary to the enjoyment thereof, 
it w'as held that the grantee of the way might lay down a liagstonc upon 
the land in front of liis house, over wdiich the wm passed, if the flagstone 

(d)2 Holl. Ahr.; (iracnt, J7, 18. (./’) 1 Wms. Saund. 32db. Proc- 

Sinptc V. Ifrjfd(fn^ 0 Mod. -L Hoirion v. tor v. Hodgson^ 10 Exch. 824 ; 24 Law J., 
FtenrsoHf H T. U. 50. Morris v. Edging^ Excli. 105. 

/«», 0 'raiint. so. Pinninglou \. Gattandf (g) Taglory. Whitehead, 2 Doiif?. 745: 
0 Exoli. 12 ; 22 Law J., Excli. 040. East, M^Hwineg v. Haynes, 1 Ir. Eq. 11. 022; 
Co, Pail. Co. V. Darling, 6 C. Ik, N. S. post, ch. 4. 

821 ; 22 Law J., C. P. 202. (A) Senhouse v. Christian^ 1 T. R. 500. 

(c) Clarke v. Cogge, Cro. Jac. 170. 



70 THE LAW OP TORTS — CONVENTIONAL SERVITUDES. [cHAP. III. 

was reasonably necessary for his cnjoyinenj of the way, and the laying 
of it down did not in any wise obstruct the carriage-road, or cause any 
injury or inconvenience to the grantor (/). 

By the civil law, every owner who was entitled to a way, or the free 
passtige of running water from Lis dominant tenement through an adjoin- 
ing servient tenement, was entitled to enter upon the servient lands to 
repair the way or watercourse when necessary, and bring thereon the 
materials necessary for the purpose, making compensation to the owner 
of the servient tenement for all damage done in the progress of the 
repairs (^’). 

Right of towing on the hanks of a navigable river. — There is no general 
common law right of towing along the hanks of a navigable river (/) ; 
but such a right may be acquired by grant, custom, or prescription (vi). 

When an easement of support from the adjoining land of the grantor 
passes as accessorial to a grant of land or of a tenement. — If a landowner 
sells a portion of his land avowedly an(^ expressly for building, or for the 
construction of a road or railway, he imjdiedly grants to the purchaser, 
in the absence of statutory provisions to the contrary, an easement of 
lateral support f’om his adjacent land ; and if the vendor reserves to 
himself the right to the minerals underneath the surface, he ncvertljeless 
impliedly giants all such adjacent and subjacent support as is reasonably 
necessary to enable the purchaser to erect and maintain his buildings, 
road, or railway ; and neither the vendor, nor those wdio claim under liim, 
can afterwards excavate so as to endanger this support and derogate from 
the grant (?i). 

How far this adjacent and subjacent support must extend is a question 
which in each particular case will depend on its own special circumstances. 
If the surface of the laud granted is merely a common meadow, or a 
ploughed field, the necessity for sup])ort will be much less than if it were 
covered with buildings. All which a grantor of the surface can bo 
reasonably considered to grant or warrant, by implication of law, is such 
a measure of support, subjacent and adjacent, as is necessary for the land 
in its condition at the time of the giant, or to enable the grantee to use 
it for purposes for which it was known to he rcipiircd. 

“ Thus, if I grant a meadow to another retaining the minerals under 
it, and also the adjoining land, I am bound so to work my mines and to 
dig my adjoining lands as not to cause the meadow to sink or fall over. 
But if I do this, and the grantee thinks fit to build a house on the edge 
of the land he has acquired, he cannot complain of my workings and 
diggings if by reason of the additional weight he has put on the land they 

(i) Garrard v. Cnoke^ 2 B. A P., N. S. (m) As to the right to the soil of tow- 
115. iDg paths, see post, ch. (i, s. 2. 

'Gale’s Kasenients, >i2.5a. (/t) North-Eoit. Rail, (Jo. v. CrosVirid, 

y{Q Herbert, T. R. 253. 02 Law J., Ch. 358. 
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cause his house to fall. If, indeed, the grant is made expresfilly to enable 
the grantee to build his house on the land granted, then there is an 
implied grant and warranty of support, subjacent and adjacent, as if the 
house had already existed (o ). And if the additional weight of the build- 
ing has in nowise caused the* surface to sink, and the land would have 
sunk if no building had lx‘cn put upon it, the excavator or miner is re- 
sponsible for the damage done both to the land and buildings (ante, 
p. 47). In reserving mines and minerals, therefore, the grantor must be 
understood to have reserved them so far only as he can work them con- 
sistently with the preservation of the grant of the surface. 

Of the right to search for minerals under lands weighted hy railways and 
canals. — By the Railway Clauses Consolidation Act (8 & 9 Viet. c. 20), 
it is enacted (s. 77) in the case of the purchase of lands by any company 
constituted under that act, that the company shall not be entitled to any 
mines of coal, ironstone, slate, or other minerals under any land purchased 
by them, except such part thereof as shall be necessary to be dug or 
carried away, or used in the construction of the works, unless the same 
shall have beem expressly purchased, and that all such mines, excepting 
as aforesaid, shall be deemed to be excepted out of the conveyance of such 
lands, unless they sliall have been exju’cssly named therein and conveyed 
thereby. And by s. 7^ it is enacted, that if the owner, lessee, or occupier 
of any mines or minerals lying under the railway, or any of the works 
connected therewith, or within the prescribed distance, or where no 
distance shall be prescribed, forty yards therefrom, be desirous of working 
the same, such owner, &c., shall give m)tice in writing to the company 
of his intention ; and if it appear to the company that the working of the 
mines is likely to damage the works of the railway, the company may, by 
giving compensation in the mode provided by the statute (p)^ prevent 
the working of the mines. But if, within thirty days after the receipt of 
the notice, the company do not state their willingness to treat for the 
payment of compensation, the owner of the mines may work them in a 
manner proper and necessary for the beneficial working thereof, and 
according to the usual manner of working mines in the district, making 
good damage done to the railway or works by improper working. 

Similar provisions have been inserted in various acts of parliament 
incorporating canal companies, and enabling them to purchase lands for 
the formation of a canal, and the effect of them is to deprive the company 
of the right to support for the railway or canal from coal, ironstone, slate, 
or minerals lying beneath the surface of the adjoining land, within the 

(^>) Catrd. Jiail. Co. v. Sprot, Mftcq. Ch. 402; 11 W. R. 004; 8 L. T. R., N. 

4.')2. Norfh-lCasf. Rail. Co. v. KUiott, 1 S. 037. Horris v. Ryding^ 6 M. it W, 

Johns. Hem. 145; 20 Law J., Ch. 812; 00. Haines v. Roberts^ 7 Ell. & Bl. 026; 

30 Law J., Ch. 104. Kltiot v. N. E. R. 0 ib. 643. 

Co., 2 Johns. & Hem. 505 ; 32 Law J., (p) Post, ch. 10. 
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purchasing distance, or beneath the land o^jer which the railway or canal 
is carried, unless they have purchased the slate or minerals, or compen- 
sation has been given in the manner prescribed by the statute (q). 

Under statutory provisions of this sort, the company do not in the 
first instance pay to the landowner more than the value of the surface in 
the shape of purchase-money, or for the injury to the surface, if compen- 
sation only is made for damage ; the minerals remain the property of the 
owner of the soil ; but where he is desirous of getting them, the company 
have the option of purchasing at a fair price, to be settled, in case of 
dispute, in the usual way. These provisions, it has been observed, arc for 
the benefit of the company, who are relieved from the great expense of 
buying the minerals along the whole line of an intended railway or canal 
in the first instance, before it is constructed ; and are enabled to postpone 
the purchase of tl)^m until the time when, from the state of the market 
in the neighbourhood, the owners really want to get them. When this 
happens, the company have an option either to buy, in which case the 
landowner cannot get the minerals, but is fully compensated for the loss 
of that right, or not to buy, in which case he receives no compensation at 
all, and his right to get them remains as complete as if no railway had 
been made (?•). 

These statutory j)rovisions do not exclude the ov,dhiary right of a pur- 
chaser to support from adjacent land situate beyond the puichasing 
limits ; and, therefore, where a vendor has sold land to a railway company 
for the erection of a bridge or a viaduct, he cannot excavate his own 
adjoining land, s'tuate beyond the purchasing limits, so as to deprive the 
bridge or viaduct of the necessary adjacent support (s). 

It has been held that clauses in canal acts, requiring coal-owners to 
give notice to canal companies of their intention to work their mines 
within a certain distance of the canal, and giving liberty to the company 
to inspect the works, and to prohibit the owners, upon compensation being 
made, from working within that distance, were framed for the ]»urp()se of 
enabling the company to purchase out the rights of the coal-owners, if 
they thought their canal works likely to be endangered by the nearer 
approacli of the miners ; that if the company declined the i)urcliase, the 
coal-owners were left to their common law rights, as if no canal had been 
made, and they might take every part of their coal in the same manner 
as they might have done before the act passed, their former rights in that 
respect not having been taken away by the act, which has only appro- 

(q) Fletcher v. Gt. Wetit, Rail. Co., 4 . v. Ackroyd^ 31 Law J., Ch. 588 ; 6 L. T., 

H. & N. 252 ; 28 Law J., Kxch. 160. N. S. 124. 

(r) Dudley (Jannl Nav. Co. v. Graze- (s) Ellioi v. Norlh-Eust. Rail. Co.^ 32 
hrook^ 1 B. i Ad. 72. Stourbridye Canal LawJ., Ch. 402. N. E. R. Co. v. Cros- 
Co. V. Dudley {Earl^)^ 30 Law J., Q. /awrf, 32 Law J., Ch. {J63. 

B. 108. Londati^t North-West. Rail. Co, 
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priated the surface of the land, and so much of the soil as was necessary 
for the cutting and making of the canal, leaving the coal, &c. to the 
owners, to be enjoyed in the same manner as before {t). 

“ The difficulty which arose upon the Dudley canal act was this, that 
the wording of the clause there, ‘ doing no damage,’ was coupled with the 
power to the company to purchase, tnd it seemed, in the judgment of 
the court, to be a useless and frivolous clause, unless they gave a wider 
interpretation to the words ‘ working without doing damage,* because, 
they said, if it is to be a simple and absolute clause that no damage shall 
be done, it is a very idle thing to put the company upon the terms of 
purchasing” (?/). But where there is no clause in the act requiring the 
railroad or canal proprietors to procure immunity from damage by pur- 
chasing the minerals, and authorizing them to make the imrebase, the 
mine-owner cannot work his mine so as to destroy or injure the railroad 
or canal (a:). And the same principle applies if the works and excava- 
tions of the mine-owner, endangering a railway structure, are situate be- 
yond tlic purchasing limits, so that the clause does not apply (^). If a 
mine owner, having worked up to the purchasing limits, gives notice to 
the company, and the company decline to purchase the minerals, and the 
mine-owner proceeds with the working of the mine under the railway, 
and the soil slides, and the railway drains and drainage works become 
choked up or destroyed, and the surface-water from the railway percolates 
through the earth, and floods the mine, the railway company is in general 
bound by statute to make good the damage and rebuild the drains, and 
this from lime to time, as the earth subsides through the working of the 
mine (r). 

Serviiuih of support from one house to another , where several houses 
hive been built toiicther^ so as to require mutual support, — Where a number 
of houses have been built together by one owner, so as to require and 
receive mutual sup]»ort, there is cither, by a presumed grant, or a presumed 
reservation, a right to such mutual support for their common protection 
or security, so that if the houses arc afterwards sold and conveyed to dif- 
ferent individuals, this mutual dependence of one house upon another, and 
right to mutual support, continues ; and if several adjoining landowmers, 
by common consent and agreement, build their houses together, so that 
the house of one of them rests u])on and requires the support of the 
adjoining bouse, there would be an implied grant of a right to mutual 
support ; and this right would continue, notwithstanding alterations in 

(0 Wift'ley Canal Co. v. Bradley ^ 7 (y) North-East. Bail. Co. v. Elliott ^ 2 

East, .‘171. De G. F. &: J. 423 ; 30 Law J., Ch. 100 ; 

(»/) Wood, V. 0., North-East. Bail. Co. 32 Law J., Ch. 402. 

V. f;//;r>«,20 Law J.,Ch. 811. (r) B agnail v. Land, d Norlh-Jrest. 

(a;) Beg. v, Aire d Caldcr Nav, Co.^ 30 Bail. Co.. 7 H. & N. 423; 31 Law J., 
Law J., Q. 11. 337. Fxch. 121. 
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the ownership of the houses by sale, mortgage, devise, &c. (^<). But if 
two houses arc built against each other, with separate and independent 
walls, resting upon separate and independent foundations, so as to stand 
independently of each other, one house has no right to an easement of 
support from the other (i). 

Accessorial servitude of su 2 )port fvhei^e the separate floors of a huilding 
are granted to several diflerent proprietors. — If the owner of a house con- 
veys the upper story to a jmrehaser, there is an implied grant of sui)port 
from the lower stories, so that the owner thereof cannot interfere with 
the walls and beams upon winch the upper story rests, and prevent them 
from allbrding proper sujiport (c). And if a man builds a house, and 
forms each story or fiat into a separate dwelling, and sells or lets the 
dillerent stories of the house to different individuals, there is an implied 
grant to every pulehaser or hirer of the rooms of all such adjacent and 
subjacent support as may be necessary for the maintc'nancc and enjoyment 
of each respective dwelling. And when the different floors and flats of 
the same house are held as separate fVccholds by different individuals, the 
owner of the lower rooms and foundations is in general bound to uphold 
and maintain the main walls and necessary supports of the rooms above {d). 

** Where I have a chamber below, and another has a chamber above 
mine, as they have here in London, in this case .1 may cojupol him who 
has the chamber abov^. to cover his chamber for the salvation of the 
timber of my chamber below ; and in the same manner he may compel 
me to sustain my chamber below, by the reparation of the principal timber, 
for the salvation of his chamber above’’ (e). I’here is a writ in Natura 
Brf.vium to a mayor, to command him that has the lower rooms to repair 
the foundation, and him that has a garret to repair the roof ; and that is 
grounded upon a custom (/). 

If the owner of a house grants the upper rooms to be holdcn and 
enjoyed for life or in fee, reserving to himself the lower rooms, he impliedly 
undertakes not to do anything which will derogate%from his own grant. 
If, therefore, he were to remove the supports of the upper room ho would 
be liable to an action (g). And if he conveys the house to another by 
deed, reserving a lower story to himself, with powers of enlarging and 
altering such lower story, these powers must be exercised so as not to 
interfere with or endanger the necessary support to the rooms above, 

(a) Richards v. Rosv^ 0 Exoh. 221. Law J., Exrh, 2. Ilumphrim v. Drog^ 

\h) Solomm v,' Vintner.^' Co,, 4 H. & den^ 12 Q. B. 747. 

N. 028. Peyton v. Mayor of Londony ’9 (c) Anon. Keilw. 98, pi, 4. Anon. 11 

B. & C. 756. Kempstonv. Butler^ 12 Ir. Mod. 8. 

C. L. R. 510. ( f) Tenant v. Goldwiny 0 Mod. 514 ; 2 

(c) Caledon. Rail. Co. v. SprotyH Macq. Ld. liaym. 1095: Fitz. Nat. Brev. 127. 

450. {g) Parke, B., 5 M. & W. 71. 

(il) Richards wRoscy 0 £xch. 221; 23 
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unless the right of support is expressly renounced by the grantee of the 
upper stories (h). 

By the French law, “ when the different stories of a house belong to 
different proprietors, and the titles to the property do not regulate the 
mode of reparations and reconstructions, they must be made in the follow- 
ing manner : — The main walls and the roof are at the charge of all the 
proprietors, each in proportion to the value of the story belonging to him. 
The proprietor of each story makes the floor belonging thereto ; the pro- 
prietor of the first story erects the staircase which conducts to it ; the 
proprietor of the second story carries the stairs from where the former 
ends to his apartments ; and so of the rest” (j). 

Grants of the prioilege of a free jyassage of light and air to newly-opened 
windows across the adjoining land of the grantor must be authenticated 
by deed, or established by implied grant, or by prescription. If a parol 
license or permission is grant<!d to a neighbour to open a window overlook- 
ing the adjoining ground of the defendant, the parol license W’ill not pre- 
vent the defendant from building a wall on his own land, and thereby 
shutting out the light and air from the newly-o])ened window. If, there- 
fore, permission not under seal is given to a defendant, to open a window 
in his house overlooking the plaintiff’s garden, and the plaintiff, after the 
window has been opened, finding that his jirivacy has been invaded, builds 
a wall on his own ground which blocks up the offending window, and the 
defendant then enters uj)on the plaintiff’s land, and knocks the wall down, 
ho will be responsible in damages for a trespass, and cannot justify his 
entry upmi the plaintiff's land under colour of the parol license to open 
the window (/•). 

When the privilege of free passage for light and air across adjoining land 
passes as accessorial to a grant nr concegance. — Jf the owner of a house 
and the surrounding land sells the house without the land, a free passage 
for so much light and air as nnay be reasonably necessary for the beneficial 
occupation and enjoyment of the house is irui)liedly granted by the vendor 
across his own adjoining unsold land, unless the privilege is excluded by 
the express terms of the conveyance. The vendor, therefore, cannot build 
on his own adjoining land so as to obstruct the access of light and air to 
the windows of the house. Having granted the house, he can do no aot 
in derogation of liis own grant. And if he sells and conveys the house 
to one man, and the adjoining land to another, the purchaser of the 
adjoining land cannot build so as to darken or obstruct the windows of 
the house, although such adjoining land may have been described as 
building- land, and the intention to build thereon may have been known 


(A) Smart v. Morton, 5 ]^11. tt Bl. 47. 549. Wood v. Leadbitfert Lee v. Sieven~ 

(0 Cod. Civ. liv. 2, tit. 4, art. 994. son, ante, p. 05. 

(a) Bridges v. lihinctiard, 1 Ad. & E. 
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to tlie purchaser at the time he piirchase(| it (/). But where the oviiicr 
in fee .of an ancient house, and of the land surrounding the house, sold 
such surrounding land without the house, and the purchaser built thereon, 
so as to obstruct the access of light and air to the windows of the ancient 
house, it was held that the owner had no remedy for the injury, and that 
there was no implied restriction on the right of the purchaser to build as 
he jileased on his own land (m). 

Where the shell of an unfinished house was sold, with openings in 
the walls for the insertion of windows and doors, it was held that the 
vendor could not, after the sale and conveyance of the unfinished structure, 
build on his own adjoining land, so as to obstruct the access of light and 
air to the spaces left for windows, or place obstacles in the way of the 
exercise of a right of way to the apertures intended for doors. And when 
two separate pureVrasers buy two unfinished houses from ihc same vendor, 
and at the time of the purchase the spaces for windows and doors are 
mjirked out, this is a sufficient indication to the purchasers of the rights 
they are respectively to enjoy ; so that they cannot subsequently interfere 
with each other’s enjoyment of the windows and doors as marked out and 
impliedly agreed upon at the time of the sale (n). So if two lessees of 
houses and windows derive title from the same lessor, the one cannot, by 
buildings or erections, encroach upon the Jiglit and air of the other (o). 

In these cases the right to the free passage of a reasonable (piantity 
of light and air across the adjoining land becomes appurtenant to the 
house, and passes therewith to all successive owners of tlie property. 

Upon the same principle, it has been held that a landlord, after he 
has demised his house, cannot obstruct the lights existing at the time of 
the demise (p) ; nor can a lessee darken or obstruct windows of his ovrii 
landlord which existed at the time of the demise, whether such windows 
were ancient or of recent construction (7). But the right of uninterrupted 
enjoyment is confined to the windows existing at the time of the convey- 
ance, grant, or demise, and does not extend to '^tindows subsequently 
opened, or to new windows varying in size, elevation, or position (r). 

Of the rule or maxim of law that no man shall derogate fnm his own 
grant — It is, as we have seen, a principle of law that no man shall dero- 
gate from his own grant (s ) ; if, therefore, a man has granted to another 
estovers, or a right to cut and carry away wood for burning, or a right to 

(l) * Palmer v. Fletcher, 1 Lev. 122. Jaemnh v. Knight j 11 W. R. 585. 

Bayley, B., Canhnm\. Fisk, 2 Cr. & Jerv. (/>) Coxy. Matthews, 1 Ventr. 257, 250. 
12JS. Stranshorough Coventry, 0 Bing. Rosewell y, Pryor, iS Mod. WtS. 

305. (v) Riviere v. Rower, B, & M. 24. 

(m) White v. Bass, 7 H. ife N. 722; (r) Blanchard v. Bridges,^ Ad. & E. 

51 Law .T., Exch. 285. 100. Hutchinson v. Copeslake, 9 (J. B., N. 

Compton V. Richards, 1 Pr. 27, S. 803; 51 Law J., C. P. 19. 

Oluve V. Harding, 27 Law J., Exch. 286. {s) Ante, pp. 74, 75. EUis v. Mayor, 

(o) Coutts V. Uor/Mm, I M. (fe M. 306. of Bridgnorth, 2 N. R., C. P. 488. 
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fish for his own use and consumption, and he destroys all the wood out of 
which the estovers were to be taken, or draws all the water away from 
the pond or stream, and destroys the hsh, the party grieved shall have 
his remedy by action ; for these are wilful acts of the grantor, and it is a 
uiisfeazaiice in him to annul or^avoid his own grant {t). If a man grants 
lauds, reserving to himself the right to the coals and minerals beneath 
the surface, he cannot excavate them to the injury of the surface, and 
thereby derogate from his own grant. And if one man grants to another 
the privilege or casement of making and maintaining a covered sewer or 
watercourse, of certain specified dimensions, through the land of the 
grantor, for the purpose of carrying ofi* waste and refuse water from the 
land of the grantee, the grantor has no right to use the sewer, and pour 
water into it, without the license and permission of the grantee (u). If 
a raillowner sells a watermill which is supplied by water from an open 
sluice on the land of the vendor, the vendor cannot, after he has sold the 
mill, lawfully close the sluice, as he would, by so doing, derogate from 
his own grant. Loth the vendor, and all persons claiming under him, 
are bound to keep the sluice open for the benefit of the grantee of the 
mill {x). 

Of the transfer from one person to another of easements and profits a 
prendre. — Easements asid profits d prendre in gross, not appendant or ap- 
l)urtonant to land, cannot be transferred from hand to hand, and kept 
alive, so as to burthen the land for all time in the hands of subsequent 
purchasers and pro[)rietors ; and no easement, privilege, or profit to be 
enjoyed over, or taken from, land can be made ai)i)endant or appurtenant 
to land, unless it is accessorial to the use and enjoyment of landed pro- 
perty (//). There must be a dominant tenement, for whose benefit the 
right exists, as well as a servient tenement (r). Thus, a right of way 
unconnected with the enjoyment or occupation of land cannot be annexed 
as an incident to an estate, nor can a way appendant to a house or land be 
granted away or made a way in gross, for no one can have such a way but 
he who has the land to which it is appendant. It is not in the power of 
an owner of land to create rights not connected with the use or enjoyment 
of land, and annex them to it, nor can he subject the land to a new species 
of burthen, so as to bind it in the hands of an assignee. ft would be a 
novel incident annexed to land, that the owner and occupier should, for 
purposes wholly uiicomiectcd with that land, and merely because he is 

{t) Twysden, J., Pmnfret v. Iticroftf 1 32 Law J., C. P., 2 N. Tl, 489. 

Siiuiid. ;I22. (z) Nemo potest servitiitem acqiiirere, 

(m) Strvenson y'El. BJ. & Kl. 512; urbaiii vel nistici priedii. nisi qui habet 
27 Law .r., Q. B. 290. piwdium ; nec quisquam debere nisi qui 

(x) Miner v. Gilnwur, 33 Law T. 11., praedium habet. — Instit. lib. 2, tit. 4, § 

II. L. 08. 3. Le Servitutibus. 

(y) Ellis V. Mayor, Ac. of Bridgnorth, 
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owner and occupier, have a right of way o|rer other land ; and a grant of 
such a privilege or easement can no more be annexed, so as to pass with 
the land, than a covenant for any collateral matter” (/i). 

“ Private ways over another man’s grounds,” observes Blackstone, 
“ may be grounded on a special permission, as when the owner of the land 
grants to another a liberty of i>assing over his grounds to go to church, 
to market, or the like : in which case the gift or grant is particular, and 
confined to the grantee alone ; it dies with the person, and the grantee 
cannot assign over his riglit.to any other” (^»). Thus a license to a man 
to hunt in my park, or to walk in my orchard, extends but to liimself. 
And a way granted to church over any land extends not to any other but 
the grantee himself (c), and therefore he may not give or grant tliis to 
another (d). But if the incorporeal right is appendant or appurtenant to 
a house or land,f..id accessorial to the use and enjoyment thereof, it passes 
with the tenement to which it is annexed to the successive assignees and 
owners thereof by a grant of the tenement, so that the benefit and the 
burthen of the exerejse and enjoyment of the incorporeal right will accom- 
pany the dominant and servient tenements into the bands of tin; several 
successive assignees and owners tliereof, so long as such dominant and 
servient tenements remain vested in the hands of separate* proprietors (<?). 

A claim by one landowner to enter upon his iR;igli hour's land and cut 
down trees and sell them, is a claim of a profit a prendre in gross, and 
cannot be made appurtenant to land, as it is in nowise accessorial to the 
use and enjoyment of an estate, but a claim to cut down thonis and fire- 
W'ood to burn 'n the dwelling-liouse of the claimant, is a j)rofit a prendre, 
accessorial to the use and enjoyment of the dwelling-house, and may bo 
made ap})endant or appurtenant thereto, so as to give the owners and 
occupiers thereof for the time being a right to the privilege (/). 

By the French civil code, it is declared to be lawful for proprietors to 
establish over their estates, or in favour of their estates, such servitudes as 
seem good to them, provided the services established 4)C not imposed either 
on a person, or in favour of a person, but only on an estate, and for the 
benefit of an estate (//). 

“ By the grant of trees by tenant in fee simple, they arc ahsolutely 
passed from the grantor and his heirs, and vested in the grantee, and go 
to his executors or administrators, being, in understanding of law, divided 
as chattels from the freehold, and the grantee hath power incident and 
implied from the grant to fell them when he will, without any other 

(a) Arkroyd v. Smith, 1() C. B. 189. M See i)ost, eh. 0, s. 1, ns to the 

Bailey v. Sfevenx, Vi C. B., N. S. 91. merger nnd extinguishment of oiiscments 
Ifal/ V. Tapper, 0 Jur. N. S. 725. and proHts by unity of ownersliip of the 

( b) 2 Bl. Comm. 55. dominant and servient tenements. 

(e) Wingate’s AInxims, 570. ( /') BowtfInJts v. Kendall, Cro. Jac. 250. 

(d) Shep. Touch. 259. (y) Cod. Civ. No. 080. 
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special license (h) ; and the law gives him power, as incident to the grant, 
to enter upon the land, and show the trees to those who would have them, 
for without sight none would buy, and without entry none could see 
them (0 ; and he may assign over tlie property in the trees, and his 
assigns may enter upon the land, so long as it remains the property of the 
grantor, and fell the trees and carry them away ” (/j). 

A grant to a man and his heirs of woods, underwoods, com, and produce 
which may hereafter grow on the land of the grantor, conveys to the 
grantee and his heirs (/) a profit a prendre, cxerciseablc against the grantor 
and his heirs, so long as the ownership of the soil remains in them (m); 
but no specific property in any thing vests in the grantee until it has been 
severed from the inheritance, and reduced into possession (n). A grant 
of this description amounts to a mere personal contract, operative only 
between the immediate parties to it, and their heirs, and does not bind 
the Tand in the hands of persons to whom tlie land may be subsequently 
conveyed, and who were no parties to the deed of grant (o). 

“ Incidents of a novel kind cannot be devised and attached to property 
at the fancy or caprice of any owner. Therc^can be no harm in allowing 
the fullest latitude to men in binding themselves and their representatives, 
that is their assets, real and personal, to answer in damages for breach of 
their obligations ; but*great detriment would arise, and much confusion 
of rights, if j.artios were allowed to invent new modes of holding and 
enjoying real property, and to impress upon their lands and tenements 
a peculiar character, which should follow them into all hands, however 
remote. Every close, every messuage, might thus be held in a several 
fashion, and it would Jiardly be possible to know what right the acqui- 
sition of any parcel of land conferred, or what obligations it imposed ” (p). 

There are cases, indeed, where the right to the future produce and 
profits of the soil exists as an assignable and inheritable interest, bur- 
thening the land in the hands of subsequent purchasers and proprietors ; 
but these are cases where the relationship of landlord and tenant existed 
between grantor and grantee of the right, and the grant constitutes, or is 
accom})anicd by, a covenant which runs with the land, binding upon both 
the assignee of the reversion and the assignee of the term (y). Thus, 
where a le>sor granted, and covenanted in a lease, that the lessee, his 
executors and assigns, should take and carry away such corn as should 


(/i) SfidWf/ V. /jiif/cr. Hob. KiS. (7ar. 
d\qnn (Earl nf) v. Amiitngc, 2 B. & C. 
210 . 

(/) Liford’s case, 11 Co. 51b. 52ft. 

(k) Palmer's 5 Co. 24b. Basset 
V. Matfnard^ Cro. Mliz. Hl!l. 

(!) Described as “ a fee simple in a 
profit k prendre,” — “ an odd sort of es*. 
tate.” Krlo, C. J., 12 C. B., N. S. 103. 
(m) Barrington's case, 8 Co. Ififib. 


(m1 Ilolrot/d V. Marshall, 30 Law J., 
Ch. 3S7. Lann v. Tlwrnton, 1 C. B. 370. 

(o) Kcppvl Bailey, 2 Myl. & K. 535. 
Ld. Wensleydale, Boirlmtham v. JFilson, 8 
H. L. C. 350. Malone v. Harris, 11 Ir. 
Ch. R. 30. 

( p) Ld. Brougham, Keppel v. Bailey, 
ut sup. 

(q) Addison on Contracts, Ch. 22, b. 1, 
5th odn. 
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be growing upon the ground at the end pf the term, and the lessor sold 
and conveyed away his reversion, and the executor of tlio lessee, having 
sown the corn, sold it, it was held that the property in the growing crop 
vested in the purchaser, Avho might enter upon the land and take it, for 
there \vas both a covenant and a grant, and the covenant ran with the 
land, and bound both the assignee of the reversion and the assignee of 
the term (r). And such an interest running with the land, and binding 
the assignee of the reversion and the assignee of the term, will pass 
under a general assignment of a lessee’s “ tenant right ” (s). 

There are also, as we shall presently see, certain rights of common in 
gross, and certain customary rights of sole and several pasturage, which 
exist in various manors as inheritable and transferable estates ; but these 
arc rights vested in the customary tenants of the manor, of depasturing 
cattle upon open, aninclosed downs and moors and waste places belonging 
to the lord of the manor, and depend upon the custom f>f the manoi^ and 
cannot be relied upon as authorities tor ascertaining the rights of parties 
in ordinary cases. 

miei'e the grant is of a ^^herty^ license^ pozeer, or avthoritg to dig^ ivorl:, 
miney and scorch for, raise and carry atvayy metals and minerals in certain 
land, and dispose of the ore that should be there found to the use of the 
grantee and his heirs, and is not a grant or demise of all the ores, 
metals, or minerals then existing on the land, or existing within certain 
limits, so as to exclude the grantor himself from searching for minerals in 
his own land, or vuthin the limits specified, it is nothing more than a 
grant of a lice;.se (irrevocable on account of its carrying an interest), to 
search and get ore, with a grant of such of the ore only as can be found 
and got, the grantor parting with no estate or interest in the rest. In 
this case the grantee has no estate or proj)erty in the land itself, or any 
particular portion therecjf, or in any jjart of the ore, metals, or minerals 
ungot therein ; but he has a right of ju’operty only in such i)art thereof 
as, upon the liberty granted to him, should be dug* and got ; that is no 
more than a mere right to a personal chattel when obtained in pursuance 
of incorporeal privileges, granted for the })urpose of obtaining it (/). A 
license of this description, however, granted to a man and his heirs^ 
conveys an inheritable and assignable interest (n), so that the grantee 
may sell and assign the right, and his assignee would have a right to 
enter and search for, raise and carry away, minerals as against the grantor 
and his heirs. -But whenever a profit a prendre merely is granted, there 
is only a license or covenant so long as no specific chattel has been 

(r) Grantham v. Hatrley, Hob. 102. Chetham v. Williamson, 4 East. 47r). 

Martfjn v. Williams, 1 H. i N. 827 ; 26 Mountjoy*s case, 4 liOon. 147 ; (iodl). 18. 
Law j., Exch. 121. Newby y, Harrison, I Johns. Hem. 3!)8. 

(s) Fetch V. Tvtin, l.'i M. <fe. W. 116. (u) Mushett v. Hill, 0 Bing. N. C. 094. 

(0 Ikte V. Wood, 2 B. & Aid. 738. 
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severed from the inheritance, and taken possession of under it (ante, p. 79); 
and such license or covenant will not bind the land in the hands of sub- 
sequent purchasers, without notice (v); for “if a man grants a license, and 
then parts with the property over which the privilege is to bo exercised, 
the license is gone (.t), for it 'is an authority only with respect to the 
soil of the grantor, and if the close ceases to be his soil, the authority is 
instantly at an end ” (y). 

If, however, the grant is not merely a grant of a profit k prendre in 
alteno solo, but a conveyance of the land itself, such as a grant to a man, 
his heirs and assigns, of all the existing minerals (c), or a right to search 
for, raise, and carry away all the minerals to be found within certain pre- 
scribed limits, the property in the minerals would then pass to the 
grantee, and the latter would be the solo owner of them, the grantor 
continuing the owmer of the surface. 

Exclusive, licenses must be framed with words of an exclusive character, 
otherwise the grantor is not precluded from granting the same privilege 
to other persons (a). A mere licensee of a right of w^ay, or of a right of 
passage with boats on a canal, who has no interest in the soil over which 
the privilege is exercised, has no right of action against a wrong-doer 
who exercises the same ])rivilege, but docs not obstruct the licensee in the 
enjoyment of his right#(^>). 

The Roniiin law discourages the division or dilution, amongst a 
number of sejiarat(‘ i)roprieiors, of the rights of ownership of an estate. 
The Komans framed their laws wdth the view of preserving the freedom 
of the right of property for all times and all future persons. They pro- 
vided that an estate shall have, at one and the same time, only one 
dominus over it, and that his dominion should constantly remain as little 
circumscribed as possible, and not be diminished by dividing his powers 
and prerogatives amongst several persons. “ The only true restrictions 
on property recognized by the Uomnn lawyers were the servitudes ” (c). 

liifjhts over another's land claimable btf custom. — To give validity to a 
custom w'liich has been well described to be an usage obtaining the force 
of law, within a ])articular district, or at a i)articnlar place, over the 
persons or thing to which it relates, it must be certain and reasonable in 
itself. It is ])resumed to have commenced from time inimoniorial, and 
must be juoved to have continued without interruption for the time men- 
tioned in the L*rescription Act. The question wdiether it is reasonable or 

(r) Ld. Wcnslevdnlc. Itoirhottinm v. (c) Cnniiqmi (KnrI of) v. Armitage, 2 

irihon, H 11 . ].. c. hra) ; ao LuwJ., q. n. b. & c. io7. 

nor). (»r) SvH'bg V. Tfni'rison, \ Johns. & 

(./•) Bollock, (I, B., Coli'nuni v. Foslct\ llcm. JU)0. 

1 JI. N. 40. Jlroiru v. A/drop. Co., Jr., (b) Hilt v. Topper. 9 Jiir. N. S. 72.'). 

I JOll. & KlI. (r) Mackeldy’s Civil Law, by Kaiirman, 

{y) Parke, B., JFallis 'v. Harrison, A M. book 1, ch. 4, § 20**1. 

W. 544. Malone v. Harris, ante, p. 79. 
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not belongs to the judges of the land to djitermine; and a custom is not 
unreasonable merely because it is contrary to a rule or maxim of the 
common law, nor because it is prejudicial to the interests of a particular 
individual ; but if it is highly inconvenient in its enjoyment, and the in- 
convenience is real, general, and extensive, it will be bad, though it has 
prevailed from time immemorial (<i). 

A custom claimed by the inhabitants of a particular district to go 
upon the soil of anotber, to take or to use weter from a spring or well, or 
to wash and water cattle in a pond, is a good custom (e); and so is a 
custom claimed by victuallers, coming to a fair holden at stated ])eriods, 
to enter upon that part of the common or waste of a manoy where the 
fair is lield, and there erect booths and stalls, and put down posts, and 
ptace tables on the land, making a certain customary payment to the lord 
of the manor, wiieii demanded {/). A custom for the inhabitants of a 
village to resort to village-greens, or nniiiclosed waste land or commons, 
the property of the lord of the manor, for village sports, and for tlie t>ur- 
posc of recreation and amusement, is a good custom (//) ; but a claim by 
an inhabitant of a town of a right to go at all times over every portion 
of inclosed cultivated ground, cannot be supported, as it is inconsistent 
"with any beneficial use and enjoyment of the inclosure by the owner or 
occupier (/<). * 

The inhabitants of a vill or parish cannot as such claim by custom to 
have a profit a prendre from the soil of another. Therefore, a custom for 
all the inhabitants occupying lands in a particular district to take drift 
sand or stones from a close contiguous to the sea-shore, for the mending 
of their roads, cannot be supported, as the sand, when it drifts on the close 
from the beach, becomes part of the soil of the close (?’). Neither can 
the inhabitants of a parish claim a right by custom to angle and catch 
fish in another’s pond, although the claim be confined to a right to 
catch them, setting up no right to take them |iway, for such a right, 
vested in a multitude of persons, would be dcstnicth’c of all the fish (/•). 

The general doctrine, that a right to take a profit in the soil of 
another cannot by law rest on custom, is founded on the notion tliat such 
an interest must, for its existence, have some person in whom it is 
vested, and that a fluctuating body of persons, which has no entirety or 
permanence, cannot take, that interest whicli by supposition is immemorial 
and permanent, because such a body, from its nature, cannot prescribe 

(rf) Tnnhtry's case, Davy .‘JI, 32. Co. Tsmuy, 32 Law.)., Kxnh. !)4. 

Litt. 1 13a. Tyson v. Smithy 3 Ail. & E. (/i) Ih^w Latly Jamos Hny^ ante, p. 
40C ; U ib. 745. lioyt^rs v. lircnlony 10 Q. 04. Brit v. War/dL Willos, ‘io2. 

B. 20. (/) Blvwvlt v. Trvifonninqy .‘1 Ail. E. 

(e) Race v. Ward, 4 Ell. Sc Bl. 702. 654. Alt.-Gcn. v. MnthiaSy'-L K. A' J. 570. 

(/) V. Smith, 0 Ail. & E. 745; Constahte v. Nicholson, II W. K. OOH., 

9 ib. 400. (A-) Bland v. Lipscombe, 4 Ell. & Bl. 

(y) Abbot Weekly, 1 Lev. 170. Filch 713, note (c). 

V. RauTmy, 2 H. Bl. 303. Mounsey v. 
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for any thing. Necessity, however, controls this and creates certain ex- 
ceptions in the case of rights of common, and the stannaiy customs of 
Cornwall, in respect of the right of digging and searching for tin. 

When a projit a prendre is claimable by custom — Manorial customs . — 
Rights of common^ claimable by the copyhold or customary tenants of a 
manor, in the demesne lands of the lord of the manor (/), illustrate both 
the rule, that a profit ill prendre is not claimable by custom, and the ex- 
ception to that rule. Thus, the right of common of pasture in itself is an 
interest in land — the taking of a profit of the soil, and properly matter 
of prescription. If the copyholders of one manor will claim it in the 
wastes of another manor, they must, because they can, do so by prescrib- 
ing in the name of their lord, who, in the eye of the law, by reason of 
his estate, has such a permanence as enables him to prescribe ; but if 
they claim it in the lord’s wastes, they cannot pre^cribc in their own 
names and rights, by reason of the want of permanence ; nor can they in 
their lord’s name, for he cannot claim common in his own land ; they are 
therefore, from necessity, allowed to claim it by custom (in). The ne- 
cessity grows out of the original compact between the lord and tlio 
customary tenants, when they receiveil pennission to cultivate for their 
own benefit, on condition of the render of certain services, certain portions 
of the lord's land, ^'liat compact included the right of common on the 
lord’s waste, and the law will not sufl'er that right to Avant a legal cha- 
racter, and so be without the means of legal enforcement, though at the 
expense of strict legal reasoning (a). 

A custom in a manor, that the copyholders of inheritance may, without 
license from the lord of the manor, break the surface of their own copy- 
hold tenements, and dig and get clay therefrom without stint, for the 
imrposc of making and selling bricks, is a good manorial custom. In a 
recent case, it was conUuided that such a custom was bad, as being incon- 
sistent Avith the right of the lord, Avho had an interest in the soil, and 
that the custom extended to taking aAvay the soil itself, Avhich the copy- 
holder could, even by custom, have no right to do. “ We are,” hoA^'ever, 
observes the court, “ unable to draw any sound distinction betAveen a cus- 
tom for copyholders to take all the timber, or trees (o), or all the minerals 
in their own coiiyholds, and a custom to take clay. It appears to us, 
that the cases of profits a prendre, or easements on the w aste of the lord, or 
in alkno solo, have no ajiplication to the present question. A copyholder 
may, by custom, not only have a possessory, but a proprietary, right in the 
trees and minerals in his own copyhold tenement. In the case of minerals, 
the talcing them is, in efl'ect, a taking of a portion of the corpus of the 

(1) GfUeirard's case, (3 Co. (lOa. Grim- fn) Rogers v. Rrenton, 10 Q. B. 20. 
stead V. MiirUm, 4 T. R. 710. (o) Blcwett v. Jenkins, 12 C. B., N. S. 

(w) Foiston V. Crachroode. 4 Co. 000. 1 0. 

Heydon d Smith's case, 10 Co. 07. 
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copyhold tenement. Tlicre appears to be |io doubt but that a copyholder 
of inheritance may not only, by custom, work old mines already opened, 
but that he may also, by custom, dig within his tenement for new ones, 
and, if successful, work them (p). 

But a custom claimed by the lord of a manor, or his tenants, to dig 
coal-pits in the inclosed freehold lands of the manor, when and as often 
as they pleased ; to lay their coals, when got, on any part of the lands of 
the customary tenants, near to the coal-pits, at any time of the year they 
please, and to let them lie on such lands as long as they please, is uncer- 
tain and unreasonable, and therefore void, for it might deprive the tenant 
of the whole benefit of his land (q). 

A claim on the part of the lord of a manor, founded on the custom of 
the manor, of an unlimited and unrestricted right to inclose and confer in 
severalty upon an} person, from time to time, such portions of the waste 
as he in his discretion may think fit, cannot be supported, as it is utterly 
inconsistent with the existence of any right of common, for the lord 
might inclose the whole of the waste, and so annihilate the rights of the 
commoners. But the lord has concurrent rights with the commoners. 
He has himself a right, unless excluded by the custom, to st(jck the 
common, and to every benefit to be derived from the soil, not inconsistent 
with the rights of the commoners. And when it is* ascertained that there 
is more common than is necessary for the cattle which the commoners are 
entitled to turn on, the lord may take it for his own purposes, and he 
may then inclose, leaving suffij’icney of common for the commoners. And 
where fences are wrongfully erected upon land, subject to a right of 
common, the commoner in exercising his right is not restricted to pulling 
down so much of the fence as it may be necessary for him to remove in 
order to enter upon the common, but he may remove the whole of the 
fences, so as to restore to himself the full and unrestricted exercise of his 
right (r), 

A right of common is either appendant, apputtenant, or in gross. 
When it is appendant or appurtenant to a messuage or lands, it passes, 
as we have seen, by a grant of the messuage or land, to the successive 
owners and occupiers thereof (s). 

Common appendant is a right annexed to arable land of depasturing 
on the lord’s waste beasts that serve the plough, such as liorses and oxen, 
or which manure the land, such as kino and .sheep. “Tin*, reason for 
common appendant,” observes Willes, C. J., “ aj)i)ears to be this, that as 
the tenant would necessarily have occasion for cattle not only to plough, 

(/>) Salisbury {Marquis of) v. Clladstme, J., Q. B. Orj. 

6 H. N. 120 ; 00 Law J., lixch. 3. (r) Arlelt v. EUis, 7 B. C. 340. 

iq) Broadbent v. Wilks^ Willes, 303. (s) Suchevcrell v. Porter, 2 Boll. Abr. 

Hilton V. Earl Granville, 5 Q. B. 720. 00, pi. 4. 

Blackett v. Bradley, 1 B. & S. 140 ; 3 1 Law 
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but likewise to manure his own land, he must have some place to keep 
such cattle in whilst the corn is growing on his own arable land, and 
therefore of common right, if the lord had any waste, he might put his 
cattle there when they could not go on his own arable land. This right 
is so necessarily incident to the land, that it cannot bo severed therefrom; 
and therefore if the land be divided never so often, every little parcel is 
entitled to common appendant. But the tenant can only have the right 
of common for such cattle as arc levant and couchant on his estate ; that 
is, for such and so many as he has occasion for to plough and manure his 
land, in proportion to the quantity thereof. And it is plain that he 
cannot have the right for cattle which he borrows, unless he make use of 
them all the year to plough or manure his land ” (t). Although this 
kind of common is regularly appendant only to arable land, yet it may be 
claimed as a2q)cndant to a manor or farm containing pasture, meadow, 
and wood ; for it shall be })rcsumed to have been all originally arable 
land, though afterwards converted into meadow pasture, &c. (m). 

Common appurtenant is a right derived from the possession or occu- 
pation of land of de2)astnring a limited number of beasts iii)on the lord’s 
waste, or ujion the iiniiiclosed land of an adjoining pro2>rietor, and is 
claimable by grant or by })rescri2)tion (x'). The right is limited to beasts 
levant and couchant ujlon the land to which the right is appurtenant, so 
that a claim to a right of common appurtenant “ sans number ” is bad. 
The number of cattle which can be “ levant and couchant ” upon the 
estate is the niinil)cr which the produce of the land is capable of main- 
taining througliout the winter. “ If my land to which I claim common 
belonging can yield me stover to lind a hundred cattle in winter, then 
shall 1 hav(j common in summer for a hundred cattle in the land out of 
which 1 claim common, and so for more or fewer proportionably ” (p). 
If the commoner has turned more cattle upon the common than the 
w'inter catage of his ancient tenement, together wdth the hay and other 
produce obtained from it during the summer, is ca2)able of maintaining, 
he has exceeded his legal rights, and is liable to an action (z). 

Common of shack^ observes Baylcy, J., “ is a i*ight of persons occupy- 
ing arable land uninclosed to turn out their cattle at certain seasons to 
feed promiscuously over the whole open field. If there were no common 
right of this sort, every man would be bound to keep his cattle upon his 
own land, which would be i)roductive of groat inconvenience, and in many 
instances would be impossible. In order to obviate this, every man’s 
cattle are allowed the full range of the whole field ; but the number which 

(Q livuuelt V. Reevv, ^YiUcs, 331 ; Bac. v. Foxmnn, Noy’s R. 30. Cheeman v. 
Abr. Common A. 1. Ilardham, I B. A; Aid. 711. 

(yi) Buc. Abr. Common A. 1. (r) WhiiHock v. Hutchinson, 2 Mood. 

(r) Cmclum v. Slack, 15 Kiist, 107. & Rob. 300. 

(v) Smith V. Bonsall, Golds. 1 17. Cole 
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each man is at liberty to turn out is limited^ to that which the land of 
each individual is capable of supporting ” (rv). 

Right of common jtur cause dc vicinage. — To establish a common pur 
cause de vicinage^ it must bo proved that the inhabitants have usually 
nter-cominoned witli one another ; the beasts of the one straying into 
the other’s fields without any molestation on either side. Tlicre must not 
only be absence of fence, but mutual acquiescence, and an immemorial 
allowance of the straying of the cattle (/>). 

Common of tinharg, or the liberty or privilege of cutting and carrying 
away turf, is appendant to an ancient dwelling-house, and the right is 
limited to such a quantity as is sufiicicnt to burn in the ancient chimneys 
and firc-j)Iac(is of the house (c) ; consequently a claim to cut and carry 
away turf for sale or to make grass-i>lots or paths, cannot be sup- 
ported (e). 

Common of estovers, or the liberty vi* privilege of cutting down and 
carrying away trees, or loppings of trees, shrubs, and underwood, in 
another man's woods, coppices, or forests, for burning, building, or inclos- 
ing, is also ap})eudnut to an ancient dwelling-house, and is claimable by 
grant or by prescription, excei»t in the case of copyholders, who may, it 
seems, claim by custom (/), Consequently a ejaim to cut down and 
carry away trees for sale cannot be claimed as common appendant (g). 

The nature and extent of the right, and the 2)eriods of the year for 
the exercise and enjoyment of it, ai’o to a great extent defined and 
controlled by manorial or local custom and usage. According to Bracton, 
the right must be exorcised with reason and moderation, according to the 
size of tlie wood or waste in which the right is to be exercised, and the 
size of the tenement to which it is annexed {h). The estovers must be 
expended within or upon tlie house, and cannot lawfully be sold or ex- 
changed ; nor can the right be enlarged or extended. A tenant having a 
right to estovers for tlie rejiair of his dwelling-hohse and farm-buildings, 
cannot “ enlarge his house with the timber, nor board the sides of a barn 
which had muddle walls, or the like before ” (z). If a man has estov^ers 

belonging to his house, and he builds new chimneys where there were no 

chimneys before, he cannot use the estovers in tljc new chimneys (Z;). 
But if he sets up a new cliimncy where an old one was before, he shall 
have his estovers for the new chimney (/). 

(а) CheeHmnn v. Ihtrdham^ 1 R. & Aid. T. It. 75H. 

711. Sir Milrs Corhtt'n case, 7 Kep. 57. • (<j) Baihof v. Btevens, 31 Law J., C. T. 

(б) Chirke V. 7V;/Af/r, 10 Q. 13. CJH. ; 12 C. R., N. S. 113. 

(r) (f Co. 3Gb, 37a. Bv/ot, Ac. of Ely, ih) Rraot. fol. 231. 

V. Warren, 2,V Ik. IHJ). (i) Earl of Pemb wife's case, Clayt. 47. 

(</) Viilenline v. Penny, Noy’s R. 145. (A’) Lnftrell’s rase, 4 Co. 87a. 

(e) WilSoti V. Willfs, 7 Hast, 121. {t) Costard v. Wingfield, 2 Leon. 44. 

(/) Bract, fol. 231. . Selby v. Uobinson, 
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“ If a man bo seised of a house in right of his wife, and another grants 
to the husband and his heirs to have sufficient estovers to burn in the 
same house, in that 'case the estovers are appurtenant to the house, and 
shall descend to the issue of the husband and wife. So, if one have a 
house on the part of his mother^ and one grants to him that he and his 
heirs shall have competent housebote to be burnt in the same house, this 
is appurtenant to the house ; and although it be a new purchase, it shall 
go with the house to tlie heir on the part of the mother ” (m). 

Wlicn copyholders for life, according to the custom, liavc used to have 
common in the waste of the lord of the manor, or estovers in his woods, 
or any other profit a prendre in any part of the manor, and afterwards the 
lord aliens the wastes or woods to another in fee, and after that grants 
certain copyhold houses and lands for lives, such grantees shall have 
common of pasture, or common of estovers, etc., notwithstanding the 
severance, for the title of the co2)yliolder is paramount the severance ; 
and the custom unites the common or estovers, which arc but accessaries 
or incidents, as long as the house or land, being principfil, is maintained 
by the custom; which customary appurtenances arc nt)t appertaining to 
the estate of the lord, for he is the owner of the freehold and inheritance 
of all the manor, but tliey are appertaining to the customary estate of the 
copyholder, after the grant made unto him; which profit ii prendre being 
due by custom to the copyhold tenement, notwithstanding the fine or 
feofTment of the waste or woods made by the loi'd remains, and is 2)re- 
served by the custom, which is, as hath been said, the title of the coj)}'- 
holdcr, and is paramount to the severance ; but if the copyholder had 
derived his interest from the estate* of the lord, then clearly, by the feoff- 
ment, fine, I'cc., of the lord, all those who claim afterwards shall be barred 
of any profit a ju*endrc in the same waste or >voods ” (n). 

Conunon in (pvas is a right of common of jiasturc not appertaining to 
any land, and is claimable by grant or prescription (o). In prescribing, 
therefore, for common in gross, “ one does not lay seizin of any land, but 
says that he and his ancestors, whose heir he is, (^c., from time whereof, 
&c., have had common in the jilace Avhere, itc., for all their cattle, with- 
out relation to any land, and Avithoiit saying levant and couchant, because 
there is no land on which tliey can be levant and coiiehant, or to which 
the common can be ajipnrtenant, wliercforc a prescription for common in 
gross without number is good ” (p). Common in gross being a personal 
privilege, and not a right appendant or appurtenant to land, cannot be 
granted over so as to burthen the land for all time in the hands of subse- 


(w) Sipm's case, 8 On. 5 la. (<0 Co. liitt. 122a. 

(«) Huuii/ne's case, 8 Jtep. (iJil). Jiroim’s (p) Melhr v. Npntcman, 1 "Wras. Saund. 
case, 4 Co. 2 lb. Bvnwn v. Chester^ 8 310. 

T. 11. 401. 
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quent owners and occupiers of the land ovjr which the right has been 
granted ( 7 ). 

If a man claim by prcscri])tion any maimer of common in another man’s 
land, and that the owner of the land shall be excluded to have pasture 
estovers, or the like, this is a prescription or custom against the law to 
exclude the owner of the soil, for it is against the nature of this word 
common. But a man may prescribe or allege a custom to have and 
enjoy sokim vesturwn tevr(v^ from such a day till such a day, and hereby 
the owner of the soil shall be excluded for tlic time to pasture or feed 
there. So, a man may prescri4»e to have scpuralem pischariani in such a 
water, and tlie oAViier of the soil shall not fish there (/•). The customary 
tenants in whom tiiose exclusive rights, exerciscable during certain por- 
tions of the year, are vested, have merely a ])rofit a prendre in alieno solo, 
and no estate in the soil itself (s), but the interest is capable of transfer 
by deed of assignment. “ Instances of sole pasturage are to be found on 
the South Downs, in Sussex, and they are frequently transferred in gross; 
it is the same n ith the cattle-gates in the north of England ” (/). 

Rlijhts of sole and several pasturaffc — Coiv~fjrasses and cattle-gates, — In 
some manors, the custoinary tenants of the customary tenements of the 
manor have a right to the sole and several pasturage for the whole year 
over the moors and downs and waste ])Iaces of the manor, to the entire 
exclusion of the lord of the manor, and may by deed license strangers to 
put in their cattle (//), and sell and convey away their interest to finother. 
These rights of sole and several pasturage arc called cattle-gates and cow- 
grasses, and arc customary estates of inheritance, transferable by deed. 
The owuiers of th#»m have no right of property in the soil. They are 
held of the lord of the manor, according to the custom of the manor, as 
customary estates of inheritance, by payment of tine and customary rents 
and under dues, duties, suits and services, regulated by the custom. They 
are transferred by customary dee<ls, followed by admittance at the next lord’s 
court, or out of court by the steward of the manor, ainl a fine is payable 
on admittance. These cattle-gates, therefore, are copyhold tenements (x’). 

Rights of tinhovnders to search for tin in Conncall are founded on 
custom. The right seems to have originated in each instance in a virtual 
contract, as in the case of rights of common. When the lord, or owner 
of waste uninclosed and uncultivated laiul, would not search for and 
work tin himself, or devote his waste exclusively to other purposes by 
inclosure, lie has permitted the tinner to enter on the waste and work 

( 7 ) Ante, p. 77. Tn-hy, C'. J., v. ’ M. & W. n.U). 

Witdinoii, L(l. Rayni. 407. (//) //as/rm.s v. 2 Wins. Suund. 

(r) Co. Litt. J22b., AwrMv. Cux, ] Lev. JWa. 

25y. (. 1 ;) liigy V. Rarl Lonsdale y 1 II. N. 

{s) Rex V. ChnrvhilU 4 B. & C. 750. 0^5. 

(/) Ld. Abinger, Welcome v. Upton, 6 
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for and get tin, on condition of the render to him of a certain portion, 
fixed by custom, of the produce of the tin mine. Here, as in tlie instance 
of a right of common, the thing is in its nature to be claimed by prescrip- 
tion only; but they who have it, and ought to have it, injustice, cannot 
prescribe for it ; from necessity, therefore, that tlie right may not be 
defeated, they %i’e allowed to claim it by custom (y). 

The lord, hij grant of common, gives every thing accessorial to the 
enjoyment of the right, such as ingress, egress, &c., and thereby authorizes 
the commoner to remove every obstruction to his cattle grazing the grass 
there. But the lord still remains owner of the soil, and a commoner 
who has a mere right of common of pasture has no power to meddle 
with the soil, and cannot cut even a trench or a ditch to let the water off 
the common, without first obtaining the license of the lord {z). And if 
the lord chooses to encourage the growth of beasts of warren, such as 
hares and rabbits upon the common, ami to make rabbit-burrows, the 
commoner has no right to destroy either the hares, the rabl)its, or the 
burrows. Jf they increase so as to destroy the herbage and deprive the 
commoners of the jiastiire, this may be a surcharge of the common by 
the lord ; but the commoner must pursue the appropriate remedy by 
action, and cannot lawfully kill the conics, for, as long as they are in the 
lord s own land, the lord hath [iroperty in them, but, when they go out, he 
liath no longer projierty in them (^r). 

Jncfoisistent rights of common, — Where there are two distinct rights of 
common claimed l)y difierent parties, which encroach on each other in the 
enjoyment of them, the question is, wliich of the two rights is subservient 
to the other? It may be either the lord’s right, which is subservient to 
the commoners’, or the commoners’, which is subservient to the lord’s. 
In general, one would say that the lord’s is the superior right, because 
the pr()])erty of the soil is in him ; but if the custom established by evi- 
dence show that it is subservient to the commoners’, then he cannot use 
the common beyond that extent ; othcr^\jse he subjects himself to an 
action for the excess (/>). 

Of the servitude of maintaining and repairing sea-walls, ditches, and 
sluices . — Every person who accepts a grant of land from the crown, accom- 
panied by a command or direction to kee]> u]), repair, and maintain certain 
buildings, sea-walls, ditches, and sluices, takes file land subject to the 
servitude imposed thereon ; and if any private individual sustains a pri- 
vate and peculiar injury from the non-repair of the sea-walls, &c., he is 


(//^ Ilniffrs V. ttrrulon, 10 Q. B. 20. rift v. Park, 2 Bulstr. 115. Hoddrsdon v. 

(r) ('noprry. Marshall, 1 lUirr. 220 ; I (iresil, ^elv. 104. 

Roll. Abr. 400. {h) Ruller, J., Battson v. Green, 6 T. B. 

{a) lladesden v. Grt/ssrll, Cro. Jilt’. 105. 410. 

Bellcw V. Laufldon, Cro. Eliz. 87(1. Car- 
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entitled to an action against the grantee 
the duty imposed upon him or them (c). 

Of customan; rights of fishing^ and driving stakes for nets in the sea- 
shore. — The land between ordinary liigh-water mark and low-water mark 
belongs to the crown, in the absence of proof of a grant of such land to a 
lord of a manor or to a private person (post, ch. 6, s. J) J l^^t various 
customary and prescriptive rights and privileges over the sca-shorc have 
grown up and been acquired by the public, and by communities and pri- 
vate individuals, by reason of immemorial usage and enjoyment. Where 
an action of tresi^ass was brought against a defendant for digging in the 
plaintiff s land, and the defendant pleaded that the locus in quo was four 
acres of land adjoining the sea, and that all the men of Kent, from time 
immemorial, have used when they have fished in the sea to dig in the 
land adjoining, and pitch stakes for hanging their nets to dry, it \vas held 
that such a custom, confined to the sea-shore, might be good ; for, observes 
Clarke, C. J., “ If I have land adjoining the sea, so that the sea ebbs and 
flows on my land, when it flows every one may fivsh in the water which has 
flowed on my land, for then it is parcel of the sea, and in the sea every 
one may fish ot common right ; and when the sea has ebbed, then in this 
land uhich was flowed before, j)erad venture he may justify his digging, 
for this land is of no great profit (^/). 

Custotnarg ami prescriptive rights of bathing on the sea-shore. — There 
is no general common law right of bathing in the sea, and jiassing over 
every part of the shore for that purpose, independently of usage and 
custom ; but sindi a right may exist by proscription or custom, and may 
be gaiacd and retained by the owners and occupiers of houses on the sea- 
coast, or by the inhabitants of any village, parish, or district, so long as 
it can be exercised without creating any public nuisance (c). The exist- 
ence and the extent of the right are to be collected in this, as in other 
instances of customary and prescriptive rights, from the manner in which 
the particular portions of the sea-shore throughout* the kingdom have 
from time immemorial been used. The right of bathing in the sea,” 
observes Best, J., “ is as beneficial to the public as the right of fishing, 
and unless I felt myself bound by an authority as strong and clear as an 
act of parliament, I would hold, on principles of public policy — J might 
say public necessity — that the interruption of free access to the sea is a 
public nuisance. In the first ages of all countries the sea and its shores 
were left open to public use. In all countries it has been matter of just 
complaint that individuals have encroached on the rights of the peo])le. 
In England our ancesitors put the public rights in rivers under the safe- 

(r) Henly v. Mayor of Lyme, Ti liing. 40. 

107. (f) Rex V. Crunden, 2 Campb. 89. 

(rf) 8 Edw. 4, 1 9. Bro. Abr. Customs, 


OTj his assigns, failing to fulfil 
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guard of Magna Charta, If the principle of exclusive appropriation be 
extended so far as to touch the right of walking over the barren sands of 
the sea-shore, it will take l¥om the people what is essential to their wel- 
fare, whilst it will give to individuals only the hateful privilege of vexing 
their neighbours. It has been said, that lords of manors should have a 
right to prevent’ bathing, that they might hinder persons from doing it in» 
places of public resort. Magistrates are armed with authority to bring 
to punishment such as bathe indecently, and I would rather rely on dis- 
interested and responsible magistrates than on an interested and irre- 
S])onsible lord of a manor” (/). 

Title by prescription is a title acquired by use and time, and allowed 
by law ; as when a man claims to have a thing because he and his ances- 
tors, or they whose estate lie hath, have Iiad or used it from time imme- 
morial (//). All prescription must be either in a man and his ancestors, 
or in a man and those whose estate he hath, which last is called prescrib- 
ing in a quo estate. If a man prescribes in a (|ue estate (that is, in 
himself and those whose estate he holds), nothing is claimable by this 
prescription but such things as arc incident, appendant, or appurtenant 
to lands ; but if he prescribes in liimself and his ancestors, he may pre- 
scribe for things in gross, 

A prescription must always be laid in him that is tenant of the fee. 
A tenant for life, for years, at will, or a copyholder, cannot prescribe, by 
reason of the insuflicieney of their estates ; for, as prcscrijition is usage beyond 
time of memory, those whose estates commenced Avithin the remembrance 
of man cannot prescribe ; and therefore the copyholder must prescribe 
under cover of his lord’s estate, and the tenant for life under cover of the 
tenant in fee simple. 

Estates gained by prescription are not descendible to the heirs-general, 
but only to the blood of that line of ancestors in whom the party prescribes. 
But, if he prescribes, in a que estate, it will follow the nature of that 
estate in which the prescription is laid, and be inheritable in the same 
manner, whether that Avcrc acquired by descent or purchase (A). 

Nothing but incorporeal hereditaments can be claimed by prescription , 
such as rights of way, rights of common, &c. No prescription can give 
a title to lands, and other corporeal substances, of which more certain 
evidence may be had. Thus, a grant of a license to get coal or minerals, 
which docs not oust the grantor of his right to dig for coal and minerals 
in the same land, is, as Ave have seen, a mere profit h prendre, or incor- 
poreal right lying in grant (i), and may consequently be claimed by 

(/) Wuudell V. Catternll, 5 B. Aid. Mayor, dr. of Bridytwrth, ante, p. 12. 

2H7 ; ontf, pp. UM. (/i) 2 Bl. Comin. (U. Roll. Abr. Phe- 

(y) l*nesc,npti<) est titulus ex usn et sohiption B. 
tempore substaiitiam enpiens ab antho- {J)C}u‘tham\.WiUmnisonyDoey. Wood, 
ritato legis, Co. Litt. 113a, J13b. Ellis v. ante, p. 80. 
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prescription ; but a claim to take all thcj coal, to the exclusion of any 
right in the owner of the soil to get it, is a claim to a part of the soil 
itself, and cannot be claimed by prescription ( 4 *)- 

A prescription by immemorial usage can in general only be for things 
which may be created by grant, for the law allows prescriptions only to 
/supply the loss of a grant. Ancient grants must often be lost ; and it 
would be hard that no title could be made to things lying in grant, but 
by showing the grant. Upon immemorial usage, therefore, the law will 
presume a grant, and allow such usage as evidence of a good title. 
Therefore, for such things as cannot be created at this day by any manner 
of grant, or reservation, or deed, a prescription is not good (/). 

Prescriptive right to a pew in a churchy as appurtenant to an ancient 
messuage, may be established by immemorial use and enjoyment. But 
if the plaintilfchr'.iis a prescriptive right, and shows the commencement 
of it in very modern times, his claim will fail (m). 

Prescriptive rights founded on the presunq'ition, of a grant — Presumption 
of a grant from long-continued uninterrupted user and en joyment as of right, 
— To raise a presumption of a grant of an casement or profit from long- 
coiy;inued uninterrupted enjoyment of the privilege, the enjoyment must 
have been open and notorious, and exercised as a matter of right, and not 
of grace and favour (ante, p. O i:). Where, therefore, the enjoyment can 
be satisfactorily accounted for, and is consistent Avith there having been 
no grant or conveyance, there is no ground for presuming one. In the 
case of the continued enjoyment by one man of a right of common, or 
profit a prendrv, in the land of another, and in every user of a Avay, the 
original enjoyment must have been unlawful, unless the privilege had 
been exercised with the sanction and authority of the oAvner of the soil, 
and can only be accounted for on the suj)positiou that a grant had been 
made ; and when the enjoyment had been long continued, Avithoiit inter- 
ruption, a grant was presumed ; but Avhen the enjoyment of the privilege 
is accounted for, and is consistent Avith the fact of tl^crc haAung been no 
grant, the presumption docs not arise {it). 

When the property is of such a nature that it cannot be easily pro- 
tected against intrusion, and, if it could, it Avould not be AA^orth the trouble, 
proof must be given of constant uninterrupted user and enjoyment of the 
privilege, with the knowledge and acquiescence of the party interested in 
resisting intruders, in order to raise a presumption of a grant (o). Ac- 
cording to the ancient laAV of prescription, the enjoyment was not unin- 

(Af) Witkinson v. P.'nad, 11 M. & W.* (m) Griffith v. Mntthvirn, T) T. R. 21)0. 

33. Cltiyfon v. Corhy, ante, p. 04. («) Pov v. Rard, fj H. & Aid. 230. 

(/) Potter V. North, 1 Ventr. 3H7 ; 3 Livett v. Wilson, 3 Ring. 118. Boyle v. 
Cruise's Bigest, lit. 31, rli. 1. Att-Oen. Tamlyn, 0 B. & C. 337. 

V. MatthiaSy 4 K. & J. 532; 27 Law J., (o) Att,-Gen. v. Chambersy 5 Jur. N. S. 

Ch. 701. Ch. 745. 
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tcrniptod, wherever it was had and exercised in spite of the remonstrance 
or prohibition of the owner of the fee (/?). And whenever there was 
evidence to show tliat the n^r and enjoyment were had and exercised by 
permission, and grace and favour, there was no user and enjoyment as of 
right, and no prescriptive title cmild be gained thereby, however notorious 
and long continued might hav^been the user and enjoyment {q). 

The general principle with regard to iwescriptive rights founded on 
the presumption of a grant is, that a grant will not be presumed against 
an ignorant man, and, therefore, if an easement or profit h. prendre has 
been enjoyed on land let on lease, the landlord is not to be prejudiced in 
his rights, and the inheritance burthened through the laches or acqui- 
escence of the tenants in matters affecting the inheritance, without the 
hnowlodgc, and privity, and sanction of the landlord (r). “ The founda- 

tion,” observes Lord Ellenborough, “ of presuming a grant against any 
])arty is, that the exercise of the. adverse right on wdiich such presumption 
is founded was against the party cajiable of making the grant, and that 
cannot be jiresumed against him, unless there were some probable means 
of his knowing what was done against him ” (s). But when the user and 
enjoyment are had and exercised under circumstances of notoriety, a jury 
may infer the landlord’s knowledge and acquiescence in such user and 
enjoyment. Thus, where the lessees of a fisliery had for sixty-four years 
been in the constant habit of landing their nets openly on a river-bank 
ill the occupation of a tenant, and liad from time to time sloped and pared 
the bank, and excrcisi'd various other acts of ownership uiion the land, it 
was held that a jury was justified in inferring that the landlord knew of 
and acquiesced in tlie enjoyment of the easement {t). And where there 
had been an uninterrupted enjoyment for thirty-eight years of the free 
access of light and air to windows over and across land held on lease, it 
was held that the landlord’s knowledge of and acquiescence in the enjoy- 
ment of the visible and (ipjiarcnt easement was fairly to be presumed, in 
the absence of evidence to the contrary (w). 

If the user and enjoyment have been had and exercised with the 
sufferance and permission of the tenant, but in spite of the remonstrance, 
protest, or objection of the owner of the fee, no right can be gained by 

{])) “ Intorrumpi poteiit per denuntia- Dnrivs v. Sfephfns, 7 T. .t’ ]’. 570. Deehle 
tioiiom c»t inipetratiorifiii dili|»entem, et v. LiHrfinnt. Iti Ir. C. L. li. 10. “Si 
per tsilem iiiterruplionera nnixpiniii ao- autrni luorit soisiiia I'lamlestinn, scilicet 
qnirit possidens ex leiiip<ire liberum iti nbsentia ridiniiionnn vcl illis igno- 
teiiernciitum.” — Bract, lib. 4, lol. 51, cap. rniitii)us, et si scirent cssent prohibiluri, 
il2. lii-et ln>c Oat do consensu vel dissiinula- 

(</) “ Si aiitem precaria fucrit ot do gra- tione bullivoruni. valere non debet.” — 
lia, quir teriipostive revocari jiossit vel Bract, lib. 4, fol. ‘221 ; lib. 2, fol. 52. 
iinp<'stive, ex longo toinpore non acqui- {.vj Daniel v. North, 11 East, 374. 
ritur jus.” — Bract, lib. 4, fol. 221, ante, linitvorn v. Cooper, 5 B. & C. 701. 
p. (i4. (/) Gray v. Bond, 5 Moore, 534. 

(r) See the observations of Lord Wyn- (v) Ci'oss v. Lewis, 2 B. & C. 68f?. 
ford, Bencat v. Pipon, 1 Knapp, P. C. 70. 
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■such an enjoyment, for there can be no presumption of a grant under such 
circumstances. 

Proof of immemorial enjoyment of the pi^ilege claimed was, in ancient 
times, essential to the legal presumption of a grant ; but for a long series 
of years before the passing of the Prescription Act (post, p. 94), judges 
were in the habit, for the furtherance ef justice and the sake of peace, 
to leave it to juries to presume an ancient grant of an casement or profit 
k prendre from an uninterrupted enjoyment of the privilege as of right for 
twenty years, adopting that period by analogy to the Statute of Limitations. 

0/ the Prescription Act. — The uninterrupted enjoyment for twenty 
years of an incor})oronl right, from which juries were allowed to presume 
an ancient grant was not a bar or title in itself; for if the commencement 
of the enjoyment within what was called the period of legal memory 
{i.e, the peViod o^' the return of Richard Canir de Lion from the Holy 
Land) could be shown, the presumption of an ancient grant in times long 
since passed away was rebutted, and the right defeated. To remedy this 
inconvenience, and shorten in effect the period of prescription, and make 
that period of enjoyment of an incorporeal right a bar or title of itself, 
which was so before only by the intervention of a jury, the statute 2 & 3 
Wm. 4, c. 71, was passed. 

This statute, commonly called Tlie Pre.scWption Act,” recites (s. 1 ) 
that the expression “ time immemorial, or time whereof the memory of 
man runneth not to the contrary,” was, by the law of England, in many 
cases considered to include and denote the whole period of time from the 
reign of King Riclnird I., whereby the title to matters that had been long 
enjoyed was sometimes defeated by showing the commencement of such 
enjoyment, which was productive of injustice; it is therefore enacted that 
no claim which may be lawfully made at the common law by custom, pre- 
scription, or grant to any right of common, or other profit or renefit, 
to be taken or enjoyed from or upon any land^ except such matters and 
things as arc therein specially provided for ; anil, ejeept tithes, rent, and 
services, shall, where such right, profit, or benefit has been actually taken 
and enjoj^d by any person claiming right thereto without interruption for 
the full period of thirty years, he defeated or destroyed by showing only 
that such right, profit, or benefit was first taken and enjoyed witliin the 
time of legal memory, but that such claim may be defeated in any other 
way by which the same was then liable to be defeated ; and when such 
right, profit, or benefit has been so taken and enjoyed for the full period of 
SIXTY years, the right thereto shall be deemed absolute and indefeasible, 
unless it shall appear that the same was taken and enjoyed by some consent 
or agreement expressly made or given for that purpose by deed or writing. 

By the same statute (s. 2), it is enacted that no claim which may be 
lawfully made at common law, by custom, prescription, or grant to any 
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•WAY OR OTHER EASEMENT, OR TO ANY WATERCOURSE, OR THE USB OF ANT 
WATER, to be enjoyed upon, over, or from any land or water, when such 
way or other matter sliall li^ve been actually enjoyed by any person claim- 
ing right thereto without interruption for the full period of twenty years, 
sliall be defeated or destroyed d)y showing only that such way, water, or 
other matter was first enjoyed at any time prior to such period of twenty 
years, but nevertheless such claim may be defeated in any other way by 
which the same was then liable to be defeated ; and when such way or 
other matter shall have been so enjoyed, as aforesaid, for the full period of 
FORTY YEARS, the right thereto sliall be deemed absolute and indefeasible, 
unless it shall appear that the same was enjoyed by some consent or 
agreement by deed or writing. 

Also (s. 3), that when the access and use op light to and for any 
dwelling-house, workshop, or other building, shall have been actually 
enjoyed therewith for the full period of twenty years without interruption, 
the right thereto shall be deemed absolute and indefeasible, any local 
usage or custom to tlie contrary notwithstanding (.r), unless it shall 
appear that the same was enjoyed by some covenant or agreement ex- 
pressly made or given for that purpose by deed or writinrf. 

Each of the resjiective ])criods named in the act is to be deemed and 
taken to be the period next before some suit or action wherein the claim 
or matter to which such period may relate shall be brought in question (?/), 
and no act or other matter is to be deemed to be an interruption (s. 4), 
unless the same shall be submitted to or acquiesced in for one year after 
the party interrupted shall have had notice thereof, and of the person 
making or authorizing the same to be made. 

And (s. 5) that in all actions upon the case and other pleadings, 
wherein the party might then by law allege his right generally, without 
averring the existence of such right from time immemorial, such general 
allegation shall he deeincd sufficient; and if the same shall be denied, 
all and every the matters in the act mentioned and provided, wdiich 
shall be applicable to the case, shall be admissible in evidence to sustain 
or rebut such allegation ; and that in all pleadings wherein, before the 
passing of the act, it would have been necessary to allege the right 
to have existed from time immemorial, it shall be sufiieicnt to allege the 
enjoyment thereof as of right, by the occupiers of the tenements, in 
respect 'whereof the same is claimed, for and during such of the periods 
mentioned in the act as may bo applicable to the case, and without claim- 
ing in the name or right of the owner of the fee. In the several cases 
mentioned in and provided for by the act, no presumption iswto be allowed 
or made (s. ^6) in support of any claim, upon proof of the exercise or 

{x) SuHmrs* Co, v. Jay^ 3 Q. B. 109. 805. 

Triisvott V. AfcrrM, Tnyhn' 11 Exch. (y) Coojwrv. Huhbuck, 9 Jur. N. S.070. 
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enjoyment of the right or matter claime|, for any less period of time oi* 
number of years than for such period or number mentioned in the act as 
may be applicable to the case and the nature ^f the claim. 

The period during which a party capable of resisting the claim is an 
infant, idiot, non compos mentisy feme coverte, or tenant for life, or during 
which any action or suit shall have been pending, and which shall have 
been diligently prosecuted until abated by the death of any party thereto, 
is to be excluded (s. 7) in the computation of the ])criods mentioned, 
except only in (;ases where the claim is thereby declared to be absolute 
and indefeasible. 

It is enacted also (s. 8), that when any land or water upon, oyer, or 
from which any right of way, or convenient watercourse, or use of water 
shall have been enjoyed or derived, hath been or shall be hold under any 
term of life or any. term of years exceeding three years from tin; granting 
thereof, the time of the enjoyment cf any such way, watercourse, or \vater, 
during the continuance of such term, siiall be excluded in the comf)iitation 
of the said period of forty years, in case the claim shall, within three years 
next after the determination of si.ch term, be resisted by the reversioner. 

W/iat pvnjils or henefts may be claimed by user and enjoyment under the 
Prescription Art . — Easements and ])rofits ii prendre cannot be claimed by 
user and enjoyment under the Prescrii)tion Act unless the benefit or profit 
has been used, exercised, and taken for the more beneficial use and enjoy- 
ment of some neighbouring tenement. Easements and profits in gross 
(ante, p. 77), therefore, cannot be claimed by an occupier as such under 
the act, because the claim must be “ by custom, prescription, or grant,” 
and it must be of such a nature as to be capable of being annexed to land, 
as being accessorial to the beneficial use, occupation, and enjoyment of 
landed property. A right, therefore, w’hich can be of no benefit to any 
tenement, such as a right to cut down, and carry away, and sell trees or 
underwood growing on a neighbour’s land, or to search for and raise 
minerals, and carry them away and dispose of them, ^cannot be prescribed 
for under the statute (-c). 

The second section of the statute has been held to include only such 
easements upon or over the surface of the servient tenement as are 
capable of being interrupted by the owner thereof, so as to prevent the 
enjoyment from ripening into a right. An enjoyment, therefore, for 
twenty years of the free and uninterrupted passage of wind to a windmill, 
does not impose upon the owners of the adjoining land the servitude of 
keeping their land open and free from buildings, in order that the wind 
may not be taken cut of the millcr^s sails (a). ^ 

(z) Bfuhy V. Strphim, 12 C. B., N. S. M ib. 841 ; 30 Law J., C. P. 384 ; 31 ib. 
113 ; 31 Law J.. C. J». 228. C. P. 330. • 

(a) Wehh V. /?!>//, IOC. B., N. S. 2(18; 
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In order to gain a prescnptive title from uninterrupted user and enjoys 
ment under the first and second sections of the Prescription Act, it must he 
proved that the enjoyment has been “ as of right,'' for that is the form in 
which, bj section 5 of the statute (ante, p. 95), the claim must be 
pleaded. It must be such an enjoyment as of right, and without inter- 
ruption, as would under the old law of prescription have raised a pre- 
sumption of a grant (6). “ The whole purview of the Prescription Act,” 

observes Lord Abinger, “ shows that it applies only to such rights 
as would before the act have been acquired by the presumption of a grant 
from long user. The act expressly requires enjoyment for different 
periods without interruption, and therefore necessarily imports such 
an user as could be interrupted by some one caj)able of resisting the claim. 
It also requii^s it to be of right ” (c). All circumstances, therefore, 
tending to rebut the presumption of a grant, and to prove that no grant 
could ever have existed, or have lawfully been made, are admissible in 
evidence to show that there was no enjoyment as of right within the 
meaning of the statute (tZ). Therefore, wdien lands are out on lease, an 
enjoyment by the acquiescence of the tenant, without the knowledge and 
acquiescence of the landlord or reversioner, cannot be made the foundation 
of a prescriptive right or title under the statute {e). 

Enjoyment by conseift or agreement. — 1’hc proviso in s. I of the Pre- 
scription Act, that the right shall he deemed absolute and indefeasible, 
unless it shall appear that the same was taken and enjoyed by some 
consent or agreement, expressly made or given for that purpose by deed 
or writing, supposes that there may be an enjoyment as of right, though 
by consent or agreement ; but that applies to cases where the title to the 
dominant and servient tenements is such that the enjoyment could be as 
of right within the statute, not where from unity of possession or other- 
wise it necessarily cannot be. The enjoyment must be of right against 
the land, not against thp individual (/). 

User and enjoyment as of right against all persons having an estate or 
interest in the land. — A user and enjoyment which do not give a valid 
title as against the owner of the inheritance cannot give a title as against 
the lessee and the persons claiming under him, for no title at all can be 
gained by a user and enjoyment which do not give a valid title against all 
persons having estates in the land over or upon which the easement has 
been enjoyed {g). 

{h) “ Longiis iiHUS nec per vim, nec (e) Ante, jip. O;), 94. Dcehta v. Line- 
clam, nee precario." — IJract. lib. 4, Ibl. ham. 12 Ir. C. L. 11. 10. 

222; Co. liitt. 114. Jirhjht v. Walker. 1 {/) Warhurton v. Parke^ 2 H. & N. 64; 

C. M. Ik R. 219. AnU\ p. 92. 26 Law .T., Exch. 299. 

(r) Arku'riffht v. Gell, 5 M. X' W. 264. (//) Bright v. Walker. 1 C. M. &R. 220. 

Jih/if V. Lonsdale. 1 H. 6s N. 926; 25 Winship v. Hudspeth. 10 Exch. 7; 26 
Law J., Excli. HI. Law ,T., Exch. 268. Wilson v. Stanley. 

(//) Mill V. New Forest Co.. 18 C. 1). 12 Ir. C. L. R. 350. 

00; 25 LawJ.,C. P.216. 
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What sort of enjoyment is essential to tjie gaining of a prescriptive right 
of way, — Enjoyment of a way over land out on lease does not givQ any 
right of way as against the reversioner, unless the enjoyment has been 
had with his knowledge and acquiescence, so as to be an enjoyment “ as of 
right.” Tlius, where a stranger entered on the land of the reversioner in 
the occupation of his lessee, and traversed the land with carts and horses 
in the exercise of an alleged right of way, it was contended that the tres- 
pass, being accompanied with a claim of right, would, if it continued un- 
opposed by the reversioner, be evidence of a right of way as against him 
at some future period. “ Ihit acts of this sort,” observes Taunton, J., 
“ cannot operate as evidence of right as against the reversioner of land 
demised to tenants, because the reversioner, during the demise, has no 
present remedy by which he could obtain redress for such an act. He 
could not maintahi an action of trespass in his own name, because he was 
not in possession of the land, nor an action on the case for injury to the 
reversion, because in point of fact there was no such permanent injury as 
would be necessarily prejudicial to it : as, therefore, he had no remedy by 
law for the wrongful act done by the defendant, the act done by him, or 
any other stranger, would be no evidence of right as against the plaintiff, 
so long as the land was in possession of a lessee.” In Wood v. Veal (h), 
it was held that there could not be a dedication of a way to the public by 
a tenant for ninety-nine years without consent of the owner of the fee, and 
that permission by such tenant would not bind the landlord after the term 
expired” (?). 

Enjoyment cf a right of common hy a tenant over land in the posscssimi 
and occupation of his landlord. — Where a tenant enjoyed a riglit of com- 
mon appurtenant to a tenement rented by him over land which was 
possessed and occupied by his landlord as tenant for life, it was held that, 
as the landlord could not have an enjoyment as of right against himself, 
so neither could his tenant. All the tenant’s rjghts were derived from 
his landlord, and whatever he enjoyed was enjoyed by grant from the 
latter, and such an enjoyment is not an enjoyment of right within 
the statute (k). 

What sort of enjoyment is essential to the gaining of a prescriptive right 
to the use of any watercourse or water — Natural and artificial watercourses. 
— All persons having lands on the margin of a flowing stream have, ex jure 
naturw^ as we have seen (ante, Pv48), certain rights to use the water of 
that stream, whether they exercise those rights or not; and they may 
begin to exercise them whenever they will. By usage, they may acquire 
a right to use the water in a manner not justified by their natural rights ; 

(A) 5 B. & Aid. 4.')4. (A) WarhurUm v. Parke^ 2 H. N. 04; 

(f) Baxter v. Taylor, 4 B. & Ad. 75. 26 Law J., Exch. 2!)8. 

Jhniel v. Anderson, -*31 Law .J., Ch. 610. 
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but sucli acquired right has no operation against the natural rights of 
a landowner higher up the stream, unless tlie user by which it was 
acquired affects the use that he himself has made of the stream, or his 
power to use it, so as to raise the presumption of a grant, and so render 
the tenement above a servient tenement (/). 

When a mill has been erected upon a stream, and lias stood there and 
been worked for the period of twenty years, it gives to th*e millowner a 
right tliat the water shall continue to flow to and from the mill in the 
manner in which it has been accustomed to flow during all that time. 
The owner is not bound to use the water in the same precise manner, 
or to apply it to the same mill ; if he wei*e, that would stop all improve- 
ments ill machinery. If, indeed, alterations made prejudice the right of 
a lower mill, the case w'ould be different (?n). 

Prescrq}iive right to pen had' water. — If the water of a natural stream 
is conducted to the plaintiff’s land by an artificial cut or channel made 
through the land of the defendant, and the plaintiff and the former 
occupiers of the plaintiff’s land have for more than twenty years enjoyed 
this flow of water, and have from time to time during the period gone 
upon the defendant's laud, and repaired the banks of the artificial cut, 
and cleaned it out, and placed stones an<l stakes, and maintained a dam in 
the natural stream for the purpose of penning back the water, and making 
it flow through the artificial watercourse, a prescriptive right to the flow 
of water and to the exercise of these customary acts will be gained in). 

Prescriptive rights to foul the pure water of a streamy and convert a 
natural watercourse into a seicery may be gained by twenty years’ uninter- 
rupted user and enjoyment of the privilege. “ The general rule of law,” 
observes Ijord Ellcnboroiigh, *‘as applied to this subject, is, that if 
a stream be corrupted in quality, as by means of the exorcise of certain 
noisome trades, yet if the occupation of the stream by the party so taking 
or using it has existed for so long time as may raise the presumption of a 
grant, the other party, whose land is below, must take the stream subject 
to such adverse right. J take it that twenty years’ exclusive enjoymen 
of the water in any particular manner affords k conclusive presumption of 
right in the party so enjoying it, derived from grant or act of par- 
liament ” (o). 

User and enjoyment of ivater frenn artificial drainage. — The circum- 
stances under which a w'atercoursc was originally nmde, and under which 
it has been subsequently enjoyed, may prove the enjoyment, however long 
continued, to have been without right, or any pretence or claim of right. 

(/) Sampson v. HndHinott. I C. B.,N. S. 3ft Law J., Q. B. 115. 

Oil; 2() Law J., Kxch. 118. (o) Beatify v. Shaw, 0 East, 214. 

ini) Saunders v. Newman, 1 B. & Aid. Wriyhf v. WiUianis, 1 M. & AV. 77. 
201. Carlyon\. Loverhig, 1 H. & N. 780. 

(«) Beesfon v. WetUe, ft Ell. & Bl. 080; 
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The artificial nature of an adit or watcrcoupe, constructed for the purpose 
of draining a mine, and a notorious practice in mineral districts for the 
owners of mines to make watercourses for the purpose of draining their 
mines, and resume and discontinue the working of their mines at their 
own convenience, and according as it suits their interests, may fix all 
persons with Uic knowledge that those who cleared the mine by the 
adit notoriously reserved to themselves the right of working the mine at 
any time, with all the rights of fouling the water flowing from the mine 
with the dirt and rubbish which usually attend mining operations, so as 
to prevent parties who have taken advantage of the accidental non-user of 
the mine to use the adit-water from having an enjoyment as of right, 
and gaining a title to the use of the water uiicontaminated by mining 
operations (/>). 

“ The proposiLion that a watercourse, of whatever antiquity, and in 
whatever degree enjoyed by numerous persons, cannot be enjoyed so as to 
confer a right to the use of the water, if prove<l to have been artificial, is 
quite indefensible ; but, on the other hand, the general proposition that, 
under all circumstances, the right to ^vutercourscs arising from enjf>ynu*nt 
is the same, wl’ether they be natural or artificial, cannot possibly be 
sustained. The right to artificial watercourses, as against the party 
creating them, depends upon the character of the >Tatorcourso, whether it 
be of a permanent or temporary nature, and upon the circumstances 
under which it is created (q). The flow of water for twenty years from the 
eaves of a house could not give a right to the neighbour to insist that 
the house should not be pulled down, or altered so as to diminish the 
quantity of water flowing from the roof. The How of water for twenty 
years from a drain made for agricultural improvements, could not 
give a right to the neighbour so as to preclude the proprietor fiom 
altering the level of his drains for the greater improvement of the land. 
The state of circumstances in such cases show^^ that one party never 
intended to give, nor the other to enjoy, the use' of the stream as a 
matter of right ” (r). 

If a steam-engine or sough is con.structcd and used by tlie owner of a 
mine to drain it, and the \vater pumped up by the engine, or collected by 
the sough, flows in a channel to the estate of the adjoining landowner, 
and is there used for agricultural purposes for twenty years, no right to 
the water in perpetuity can be gained from any such user, so as to 
burthen the owner of the mine and his assigns with the obligation of 
keeping up the steam-engine or the sough, and pumping or collecting 
water for the benefit of the adjoining landowners. In cases of this sort 

A 

( p) Magorv. 11 Ad. &,K. (r) F’cr Cur., IIW/ v. lynudf Kxoh. 

iq) Sutcliffe v. Booth, Law .1., Q. 15. 770. 

136. 
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no right is acquired as against the owner of the property from which the 
course of water takes its origin, though as between the first and any 
subsequent appropriator of the watercourse itself such a right may be 
acquired (s). If a farmer, by some system of drainage, draws off the 
rain-fall from his lands, and pours it into the plaintiffs ditch, and so 
creates a new and artificial supply of water, and the latter uses' the water 
for more than twenty years, and after that the farmer adopts a new mode 
of drainage, and in so doing cuts off the artiheial supply of water, the 
plaintiff has no remedy for the loss of the water, the supply being of a 
temporary character, and the circumstances showing that the one party 
never intended to give, nor the other to enjoy, the use of the artificial 
drainage- water as a matter of right (t). 

JV7iat aort of enjoyment is essential to the gaining of a right of support to 
hnihlings from the adjoining land of a neighbouring proprietor. — When 
houses and buildings have been notoriously supported by the adjoining 
land of a neighbouring proprietor for the full period of twenty years, a 
right to such adjacent support is gained, unless something be shown to 
displace such right (u). A defendant who has acquiesced for more than 
twenty years in tlic enjoyment, by the plaintiff, of the privilege of lateral 
support from the defendant’s adjoining soil, cannot afterwards lawfully 
interrupt the enjoyineiil of such privilege (.r). 

“ I’here ,may be some difficulty,” observes Lord Campbell, “ whence 
the grant of the easement of siip])ort to a house is to be presumed, as the 
owner of the adjoining land cannot prevent its being built, and may not 
be able to disturb the enjoyment of it, without serious loss or incon- 
venience to himself; but the law favours, the preservation of enjoyments 
acquired by the labour of one man, and acquiesced in by another who has 
the power to interrupt them ; and ns, on the suj)position of a grant, the 
right to light may be gained from not erecting a wall to obstruct it, the 
right to support for a, new building erected near the extremity of the 
owner’s land may be explained on the same principle” (,y) ; but a grant 
ought not to bo inferred from any lapse of time short of twenty years 
after the neighbour was, or ought to have been, fully aware of the facts. 
1’he easement must have been enjoyed for twenty years under a claim of 
right, “ and if neither ])arty was acquainted with the fact that the ease- 
ment was actually used at all, we should probably,” observes Alderson, B., 
be of opinion that there was no user of the easement under a claim of 
right” (;r). 

(s') Arkwrhjhl v. 5 M. it W. v. Windsor. 1 Cr. A* Jerv. 27. Rogers \. 

(/) (treat rej- v. flaijirard. H FiXcli. 2Ul. Tnghr, 2 71. & N. H28; 27 Law J., Exch. 
Rawstron v. Taglor, il il». lUJU. ITT). 

(w) \*aY\iQ,W. Hide \. ThnriiboruiKfh. il (y) Humphries v. Rrogdeu, 12 Q. B. 
C. it K. 255. ‘ 74‘). 

(.r) AVood, V. C., Hunt v. Peake. 1 {z) Partridge Scott , ^ "SA. Sc Vi. 2^0. 

Joliiis. 710; 20 Law J., (Jh. 785. Brown 
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Houses resting against each other, — Ifl two houses are built against 
each other, with separate and independent walls, resting upon separate 
and independent foundations, so as to stand independently of each other, 
one house has no right to support from the other ; and if the foundations 
of one of the houses subside, and the liouse rests upon the adjoining 
house, and recpiires the support of the latter, it does not follow that, 
because it has required and received that support for twenty years, 
any riglit to support is thereby acquired. Such a right cannot be claimed 
as a right by ])rescriptiori, which supposes a state of things existing 
before the time of legal memory; nor is it a right under the Prescription 
Act, which has been hitherto confined to rights in their qaturc of a 
perpetual and permanent character, and the ownership of which is in fee 
simple; and it seems contrary to justice and reason that a man, by building 
a weak house adjuining to the bouse of his neighbour, ciin, if the weak 
house gets out of the perpendicular and leans upon the adjoining house, 
be subjected to the burthen of supporting and propping up the weak 
house after it has stood for twenty years : an enjoyment of such a ])rivi- 
lege is not an enjoyment “ as of right*’ within the Prescription Act (a). 

ir/iat sort of nijoifment of the benefit of a boumbirg fence is requisite to 
gain a prescriptive right to have the fence kept up at the expense of one land- 
owner for the benefit of another. — We have seen tlfat the prcsumi)tion of 
legal title by grant to easements and incorporeal rights in tjie lands of 
others is founded on adverse ^mjoynient of such rights from time im- 
memorial. Put nhcre the enjoyment can be satisfactorily accounted for, 
and is consisteiu with there having been no grant, there is, as wc have 
seen, no ground for presuming one (ante, p. 92). 

In the case, therefore, of proof of enjoyment by one landow^ner of a 
fence erected by his neighbour, and repaired, as occasion retjuired, by the 
latter, there is no proof of such adverse enjoyment as raises a presump- 
tion of a grant of the benefit of the fence by one kindowner to the other. 
Every man is bound by law to take care that his bea’fets do not trespass 
upon the lands of his neighbours. Ib* may prevent their doing so, either 
by employing servants to keep them within the limits of his own land, or 
by inclosing his land with fences, so that the cattle cannot escape. The 
making of a fence, therefore, between his own land and that of his neigh- 
bour, does not raise any inference that the fence was intended for the 
benefit of his nciglibour, although the fence prevents his neighbour’s beasts 
from trespassing as well as his own ; for it is for his own benefit to pre- 
vent his beasts from trespassing upon his neighbour’s property {b). 

What sort of enjognient is essential to the gaining of a prescriptive right 
to the access of light to windows, — The third section of the Prescription 

{a) Suhr^ V. Vintn^r$ Co. Vegton v. ante, p. 74. 

Mayor of London. Kempston v. Butler, {b) Boyle v. Tavdyn, ft B. Si C. 3M7. 
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Act provides, as we have seen, that where the access and use of light to 
and for any dwelling-house, workshop, or other building, shall have been 
actually enjoyed therewitli for the full period of twenty years without 
interruption, the right thereto shall be deemed absolute and indefeasible, 
any local custom or usage to the contrary notwithstanding, unless it shall 
appear that the same was enjoyed by some consent or agreement, expressly 
made or given for that purpose, by deed or writing. “ This section,” ob- 
serves Parke, B., “ is differently worded from the others, and the acquisi- 
tion of right to light is much favoured, as a far less time gives an inde- 
feasible right; and the proviso in the 7th section (ante, p. 9(5), which 
excludes the time when a person, otherwise capable of objecting, is an 
infant, idiot, non compos, fame coverte^ or tenant for life, from other periods 
of computation, includes it in this. It also differs from the 2nd section, 
ill not requiring that the enjoyment should be by a person ‘claiming 
right ’ in express terms. What, then, is the enjoyment contemplated by 
the 3rd section? We think it clear, notwithstanding the absence of the 
words in the 2nd section above referred to, that it converts into a right 
such an enjoyment only of the access of light over contiguous land as had 
been hud for the whole period of twenty years, in the character of an ease- 
ment, distinct from the enjoyment of the land itself, and that the statute 
puts this sp(‘ciesof negative easement, as it has been termed, on the same 
footing, in this rosjiect, as those positive easements provided for by the 
otlier sections, all of which, after long enjoyment as easements, are invested 
with the quality of rights. In the first place, the access of light under 
this section must have been enjoyed for twenty years without interruption 
— not in the sense of an uninterrupted or continuous user, but without 
such interruption as is mentioned in the subsequent section — that is, an 
interruption submitted to for one year after the party shall have had 
notice thereof, and of the persons making or authorizing the same to be 
made (c). From tliis it follows, tliat the legislature contemplated such 
an enjoyment as could be interrupted by the adjoining occupier, at l^ast 
during some part of the time” (d). 

Where, therefore, the owner in fee of an ancient house, and the land 
surrounding it, having enjoyed the access of light to his windows across 
such adjoining land, his own property, for more than twenty years, sells 
such surrounding land, and the purchaser builds thereon, so as to shut 
out the light from tin*, ancient house, the owner has no remedy, as his. 
enjoyment being over his own land is not such an enjoyment as is contem- 
plated by the statute (c). 

If windows have been enjoyed, subject to the payment of a rent, this 

(f) FlUjht V. rhmuiH, 8 Cl. Sc Fin. eai. (*•) White v. Buss, 7 H. Sc N. 722; 31 
{(t) l*nrke, J^., JJarhhhjv v. Wanvick, 3 Law J., Exch. 283. • 

Kxch. 050 ; J 8 Law J., Exch. 245. 
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is an enjoyment by consent or agreement, jand therefore confers no right 
under the statute ; but the payment of the rent is no evidence of any 
interruption of enjoyment (/). 

[Initif of ownership of the dominant and servient tenements preventing the 
acquisition of a prescriptive right to the free access of light — If the house 
and windo\YS and the adjoining premises over which light comes are in 
the possession of the same person, no grant can be presumed from the 
enjoyment of the light in that condition of the property, and no right to 
the light can be acquired, as we have just seen, under the statute by 
reason of such enjoyment {g). Therefore, where the plaintiff and his 
father, whom he succeeded, had occupied a house, of which they were 
successively seised in fee for more than sixty years, and had also, during 
the whole period of their occupation of the house, occupied an adjoining 
garden as tenant-':' from year to year under tliree successive landlords, of 
which the defendant was the last, and the light came to the windows of 
the house across this garden, and the defendant, having determined the 
yearly tenancy, and got possession of the garden, began to raise the 
garden-wall, and in doing so obstructed the windows of the plaintiff’s 
house, it was held that the enjoyment of the light across the garden, 
during the unity of possession of the house and garden, was not such an 
enjoyment of light as could be made the foundation of a prescriptive right 
under the statute, and that the plaintiff consequently could not maintain 
any action for the obstruction of his windows (A), 

Where, on the other hand, the windovrs and the land across which the 
light comes arc in the occupation of different parties, and there is no 
unity of possession of the dominant, and servient tenements, a prescriptive 
right would be gained by twenty years’ uninternipted enjoyment, although 
the servient land across which the light comes is held on lease (t). It is 
true, that if a man open a window on adjoining land out on lease, and the 
landlord or reversioner of that land objects to it^the latter may have no 
means of redress, or power of preventing the right to^light being acquired 
by twenty years’ enjoyment, unless he can induce his tenants to block up 
the windows, or get an acknowledgment in writing that the right is 
enjoyed by consent only; but such want of redress and inability of pre- 
vention will, nevertheless, not prevent the right from being acquired (Jc). 

Enlargement of windows — Enjoyment of enlarged windows. — A party 
cannot, by enlarging a window, ^large his right to the enjoyment of 
light. The enlarged portion of an ancient window constitutes a new 

window, and does not .enjoy the same rights and privileges as the ancient 
» • 

y) fiasterer^ Co, v. Pamh CkrM (7o., (i) Cross v. Lewis, 2 B. <S; G. 686 ; 

Ueh..6d0. sate, p. 103. 

(tf) Whiter. Bass, ante, p. 103. Frewen v. Phillips, 11 C. B., N. S« 

(A) HarUdge v. Warwick, ante, p. 103. . 455 ; 80 Law J., C. P. 356* 
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aperture. If an ancient window is supplanted by a new window, varying 
in size, elevation, or position, from the ancient window, the new window 
may be obstructed by tlie adjoining landowner, but not the space occupied 
by the ancient aperture (1). If a window has been enlarged and then 
obstructed, and the window "is then reduced to its ancient size, the 
obstruction becomes unlawful as soon as the window has been restored to 
its former state (m), 

JV/ia£ interruption in the enjoyment prevents the acquisition of a title hy 
prescription. — By s. 4 of the Prescription Act, it is enacted, that no act 
or other matter shall be deemed to be an interruption, unless the same 
shall have been submitted to or acquiesced in, for one year after the party 
interrupted shall have had notice thereof, and of the person making the 
same, or authorizing the same to be made. Where, therefore, the use of 
light and air had been enjoyed for nineteen years and three hundred and 
thirty days, and was then interrui>ted by the erection of a building, which 
interru])tion continued to the time of the commencement of the action, 
but the interruption was not submitted to or acquiesced in, as the plaintiff 
brought his action within a few months thereof, it was held that such 
erection of a wall was not an interruption preventing the establishment 
of the right within the terms of the fourth section of the statute (w). 
But though an interruption must be acquiesced in for a full year before it 
breaks the period, where the subject-matter has, previously to the intcr- 
ruj^tion, been enjoyed as of right, interruptions acquiesced in for less than 
a year may be of great weight as evidence on the question whether there 
ever was a commencement of an enjoyment as of right. Such interrup- 
tions are explanatory of the real nature of the user. If the enjoyment 
lias been contentious, it is not of right. Therefore, where a party had 
been summoned, and convicted, and fined, for drawing off water from a 
watercourse, it was held that the conviction and fine, and payment of the 
fine, were proper and njost material evidence of the user and enjoyment 
not having been of right (o). 

Of the necessity of a continuous enjoyment as of light and without inter- 
ruption, — The enjoyment of the profit a prendre, or easement, must bo an 
enjoyment for a continuous period, without such interruption as is defined 
in the fourth section of the statute. “ To hold,” observes Parke, B., 
that the words of the statute might bo satisfied by an enjoyment for 
different intervals, which added together would be twenty years, the last 


(/} Blanchard v. Bridges^ 4 Ad. & E. 
191. Ohandler v. Thompson^ 3 Campb. 80. 
Martin v. Oohle^ 1 ib. 3)33. Hvtchimon 
T. Copestake^ 0 G. B., N. S. 803 ; 31 Law 
J., C. P. 10. Cooper v. Hubhnckj 7 Jur. 
N. S. 457 ; 0 W. R. 350. JBavies v. Mar- 
shaU, 7 Jur. N. S. 700; 9 W. R. 853. 
Turner.!. Spooner, 30 Law J„ Ch. 801 ; 1 


Brew & Sm. 407. And see Extinguish^ 
ment of Easements, 

(m) Jones v. Tapling, post, p. 113. 

(w) Flight T. Tl^as, 11 Ad. ifc E. 090 ; 
8 C\. & Fin. 241. 

(o) Eaton v. Swansea Water Co., 17 

Q. B. 307. 
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continuing up to the commencement of tljc suit, would be to let in a 
great number of cases in which the presumption of a grant never could 
have existed before the statute (p). Some act of user must take place 
within each year ; for one of the clauses in the statute says, that no act 
or other matter shall be deemed an interruption, unless submitted to or 
acquiesced in for one year (ante, p. 95), which evidently points to that 
description of right which is exercised at least once a-year, and which, if 
interrupted for a year, is defeated” (q). 

But where }»roof was given of the enjoyment of a profit ii prendre at 
the time of the commencement of an action, and for thirty years before, 
but enjoyment during the whole of the intermediate period coold not be 
proved, it was held to be a question for a jury, whether at that time the 
right had ceased, or was still substantially enjoyed. Thus, where there 
was an actual enjoyment of common of pasture for forty years next before 
the commencement of an action, with the exception of an interval of two 
years out of the forty, when the claimant ceased to use the common, 
because he had no commonable cattle to depasture, and notin conse(juencc 
of any obstructmn to his exercise of the right, it was held that the jury 
were justified in finding a continued enjoyment of the right during the 
two years in which it was not exercised (/•), Where, on the other hand, 
an artificial impediment in the sha])e of a stang or* rail had been erected, 
which prevented the access of cattle from the plaintiff’s farm to the land 
over which the right of common was claimed, and this stang was removed 
by agreement, and then the plaintiff’s cattle de])asture(l on the land, and 
continued so to do for twenty-eight years continuously after the removal 
of the staiig, down to the time of the commencement of the action, it 
was held that an enjoyment for thirty years could not be presumed from 
this evi<lencc (.s). 

What breaks the coritinniit/ of the enjoymeut — Asking leave. — “ The ask- 
ing leave from time to time breaks the continuity, of the enjoyment as of 
right, because each asking of leave is an admission that, at that time, the 
asker bad no right ; and, therefore, tlic evidence of such asking within 
the period is admissible under a general traverse of the enjoyment for 
forty or twenty years as of right” (i). 

Of the necessity of a continuous enjoyment down to the period of the com- 
mencement of the action. — Tlie Prescription Act expressly requires (ss. 1,2) 
enjoyment “ without interruption for the full periods therein mentioned.” 
S. 6 enacts, that no presiira])tioii shall be allowed in support of any claim 
on proof of enjoyment /or any less period or number of years ; and by s. 4 

(p) Onley v. Gardiner^ 4 M. ife \V. 500. (s) Bailey v. Appleyard, 8 Ad. & K. 1(15. 

{q^lfowe Y. Carpenter, 0 Exch. 8;il. (t) Tickle v. Brawn, 4 Ad. Jk E. JJ82. 

(r) Carr v. Foster, .‘1 Q B. 581 ; post, Bright v. Walker, 1 Cr. M. &, R. 219. 

p. 113. 
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it is enacted, that each of the respective periods of years thereinbefore 
mentioned shall be deemed and taken to be the period next before some 
suit or action wherein the claim or matter to which such period may relate 
shall have been, or shall be, brought in question. It has accordingly been 
held that the enjoyment, in order to give a right under the statute, must 
be up to the time of the commencement of the suit, not up to the time 
of the act complained of ; and, consequently, that an enjoyment for twenty 
years or more .before that act gives only what may be termed an inchoate 
title, which may become complete or not by an enjoyment subsequent, 
according as that enjoyment is or is not continued to the commencement 
of the suit” (?^). But when a prescriptive right has once been gained by 
twenty or thirty years’ uninterrupted enjoyment as of right, it is not lost 
again by non-user for one or more years, if the non-user is accounted for 
and explained by circumstances showing that the right was not abandoned, 
though it was not exercised, either because there was no occasion for its 
exercise (x), or because of some temporary substitute having been provided, 
or of some temporary arrangement or understanding having been made 
between the owners of the dominant and servient tenements, keeping the 
right in suspension or abeyance, but not extinguishing it. 

An exercise of the right once a-year down to the time of the com- 
. mcnccment of the actifin is not, therefore, in all cases, essential to the 
proof of a prescriptive title. Thus, where there had been an immemorial 
enjoyment of a rijf,dit of way by the defend.ant across the plaintiff’s close, 
and the defendant ceased to exercise his right, and to use and enjoy the 
way for a great number of years, because he had obtained leave to use a 
more convenient way, it was held that the non-user, under such circum- 
stances, of the ancient way did not de])rivc him of his prescriptive right, 
and that he was entitled to resort to the old way, although he had not 
used it for several years next before an action against him was com- 
menced (//). When a n^w track has been substituted for the ancient path 
by parol agreement for an indefinite time, the user of the substituted 
way,” obs(Tvcs Patteson, J., “ may be considered as substantially an exer- 
cise of the old right, and evidence of the continued enjoyment of it” (z). 
It has been said that, as a prescriptive right of way or of common can 
only be acquired by twenty or thirty years’ enjoyment, it ought not to bo 
lost without -disuse for the same period; but it has been held that the 
period of disuse is only 6110 element from which the grantee’s intention^ 
to retain or abandon his easement is to be inferred, and that no particular 

(u) Wardy. Pohhis, 15 M. & W. 242. (y) n^ard v. Ward, 7 Exch. 83a; 21 

HattishUl V. Head, IH C. li. 705 ; 25 lijiw Law J., Exch. 334. Carr v. Foster, 3 Q. 
J., C. P. 2!)0. Parker v. Mitchell, 11 Ad. B. 581. 

& E. 7HH. Cooper v. JIuMmek, 9 Jur. N. {z) Patteson, J., Payne v. Sheddey^, 1 
S. 575. Mood. & Rob. 383. 1 jttledale, J., Moivre 

{x) Carr v. Foster, 3 Q. 13. 581. v. Rawson, 3 B. «fe C. 3*9 ; post, p. 112. 
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period of disuse can be relied upon as pro|)f of an extinguishment of the 
easement (a). 

Exclusion from the computation of the thirtij and twenty years’^ enjoyment 
of those periods during tchich parties otherwise capable of resisting the claim 
were infants^ idiots^ feme covertes, or tenants for life. — The seventh section 
of the Prescription Act provides, as we have seen, that the time during 
which any person otlierwise capable of resisting the claim shall be an 
infant, non compos mentis, feme coverte, or tenant for life, shall be excluded 
from the computation of the respective periods, except where the claim is 
thereby declared to bo absolute and indefeasible. The claim is by the 
statute declared to be absolute and indeleasiblc in those cases. where there 
has been an enjoyment as of right and without such interruption as is 
mentioned in s. 4 of a way, watercourse, or use of water, or other ease- 
ment, for the term of forty years, and of a profit a prendre for the term of 
sixty years, and of the access and use of light and air to any dwelling- 
house, Workshop, or other building fo’* twenty years, unless it shall appear 
that the same was enjoyed by some consent or agreement expressly given 
or made for that i)urposc by deed or writing. 

Where a defendant claiming a prescriptive right to the enjoyment of 
a profit a prendre in the soil of the plaintiff showed an uninterrupted 
enjoyment for twenty years before a life estate, and during its continuance, 
and for six years after its determination uj» to the commencement of the 
action, and the question was whether that enjoyment was sufficient, or 
whether the thirty years must be the actual thirty next before the com- 
mencement of the action, it was held that the two sections of the statute, 
viz. s. 4, enacting that the respective periods of enjoyment should be 
deemed and taken to be the period next before some suit or action, and 
s. 7, providing that the time during which any person capable of resisting 
the claim was tenant for life, (fee., were to be excluded in the computation, 
must be read together, so that the period is thirty years next before the 
action, excluding in the computation of those thirty 'years any tenancy for 
life {h). 

Of the right of reversioners to exclude from the computation of the forty 
years the periods of the enjoyment of a way or watercourse, and use if watei' 
over lands demised for life or years. — By s. 8 of the Prescription Act 
(ante, p. OC), it is expressly enacted, that when any land or water upon, 
over, or from which any right of way orconveniBnt watercourse, or use ot 
water, shall have been enjoyed or derived, hath been or shall be held 
under any term of life, or any terra of years exceeding three years from 
the granting thereof, the time of the enjoyment of any such way, water- 

course^ or water, during the continuance of such terra, shall be excluded 

t 

(a) Post, pp. 100-115. (ft) Clayton v. Corby ^ 2 Q. B. 824, 
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in the computation of the said period of forty years, in case the claim shall 
within three years next after the determination of such term be resisted 
by the reversioner. 

•By the ancient law of prescription, whenever it appeared that the 

land over or upon which an casement of this sort had been enjoyed was 

in the occupation of a tenant for life, or tenant for term of years during 
the whole period of the enjoyment of the privilege, the presumption of a 
grant was rebutted and the easement extinguished, however long and 
notorious might have been the user and enjoyment, and although the 

owner of the fee was fully aware of all that had been done upon the 

land (c), and had made no protest against, or objection to, the enjoyment 
of the privilege. But, since the Prescription Act, if the privilege has 
been enjoyed without such interruption for forty years, the right cannot 
be defeated merely by showing that the land was on lease during the 
whole pei-iod of enjoyment. Jt must be shown either that the enjoyment 
was had without the knowledge of the reversioner (antc,p. 93), or that the 
reversioner, within three years after the determination of the particular 
estate, resisted the claim to the easement (d). 

“ The period during which the land over which the right is claimed 
has been leased for a term exceeding three years is not, under s. 8, to be 
excluded from the coiAputatiori of a twenty years’ enjoyment. ISect. 7 
excludes ctu’tain times, including that of a tenancy for life, but not that 
of a tenancy for years, from the computation of the ‘ periods ’ therein- 
before mentioned ; and a twenty years’ enjoyment is one of those periods. 
But s. 8 provides for the exclusion of certain other times, among which is 
a tenancy for more than three years, not fiom the periods thereinbefore 
mentioned, but from one particular period only, expressly mentioned, 
namely, that of an enjoyment for forty years” (e), 

JVawe?' and exiinfjnishmvnt of easements — Parol abandoiment of incor- 
poreal rujhts, — Where easement is granted for a particular purpose, or 
arises as accessorial to a thing granted (ante, p. G8), and the purpose can 
no longer be accomplished, or the thing granted ceases to exist, so that 
the casement can no longer be applied to the object for which it was 
originally granted, the easement is nt an end (/). A mere parol license 
or agreement will sulHcc for the destruction, although it is insutlicient 
(ante, p. 23) for the creation of an casement. Thus, if a person possessed 
of an easement over the land of the adjoining landowner verbally authorizes 
the latter to do an act of notoriety upon his own land which, when done, 

(r) Uradhurify, Grt/ixr//, «*) Saund. 175, (i*) LJ. Campbell, Paik v. Skinner, 18 

(i,) ill iiotis. Barker v. iliehardwn, 4 B. & Q. B. 574 ; 22 Law J., Q. B. 27. 

Aid. 58l. Wood V. Tm/, 5 ib. 460. (/) National Guaranteed 3fanure Co. v. ^ 

[d) Wright V. Williams, 1 M. & W. 100. Donald, 4 U. N. 8 ; 28 Law J., Exch. 
Wilson V. Stanley, 12 Ir. Com. Law Rep. 185. 

35T, 
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will be inconsistent with the continued pnjoyment of the easement, and 
the license or authority is acted upon, and the thing done, the authority 
so given and acted upon cannot be revoked, and the easement consequently 
is extinguished. Where the plaintiff, for example, having a right to^^he 
uninterrupted access of light and air across the defendant’s area, had given 
the defendant a parol license or permission to put a skylight over his area, 
and the skylight was erected by the defendant on his own land, and, when 
built, was found to impede the passage of the air and light, and to obstruct 
the plaintifi”s easement, it was held that, as the parol license or permission 
had been acted upon and executed, and the skylight built, the license was 
irrevocable, and the casement was extinguished (^). 

So where the plaintiff, having a right to the use of a stream of water 
which flowed through the land of the defendant, gave the defendant a parol 
license or permis Ion to lower the banks of the river, and erect a weir, and 
divert a portion of the water which had previously flowed to the plaintiff’s 
mill, it was held that the plaintiff, after he had so given up his right to 
the water that had been diverted, and suflered the defendant to act upon 
the faith of such relinquishmeiit, and incur expense in doing on his own 
land the very thing that w'as authorized by the plaintiff to he done, could 
not then lawfully retract such consent, and throw on the defendant the 
burthen of restoring things to their former condition (h). 

The same rule prevails in the civil law. Tn the Digest,” for example, 
it is laid down, thfit “if 1 have a right of discharging my caves -droppings 
into your area, and I authorize you to build in this area, I lose my right 
of discharge; rnd so, if 1 have a right of way over yonr property, and I 
authorize you to do anything in the place over which my right of way 
exists, I lose my right of wjiy” (/). 

Waiver and extiufjuishrnent of an easement of lujht and air , — If a party 
entitled to an easement of light and air does any act of notoriety showing 
that he abandons the benefit of tlie light and airjic enjoyed, he may lose 
his right in a much less period of time than woulc^ suffice to enable him 
to gain it. Where the owner of a building with ancient windows over- 
looking the defendant’s premises pulled down the building, and erected 
another with a blank wall without any windows, and fifteen years after- 
wards the defendant erected a building next this blank wall, and the 
plaintiff then opened windows in the blank wall in the place where his 
ancient windows formerly stood, and then brought an action against the 
defendant for the obstruction to the light and air caused by the defendant’s 

(ff) JVinter v. BrnvhwtU, 8 East, 309. ' tibi in ca area irdificandi, stillicidii immit- 

(A) Lii/gim v. Inge, 5 M. & P. 712. 7 tendi jus amitto. Et similiter si per 
Bing. 082. Blood v. Keller, 11 Tr. Com. tuum fundum via mihi deboainr, et per- 
Law Rep.^ liW). niisero tibi, in eo loco, per quern via 

(0 “ Si stillicidii inimittendi jus ha> mihi debetur, aliquid facere, amitto jus 
beam’ in aream tuara, ct permisero jus via).” — Dig. lib. 9, tit. 6, 1. 8. 
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new building, it was held that the windows thus opened could not claim 
the privileges of the ancient windows which had formerly existed on the 
same spot ; that those privileges had been lost by manifest disuse, and 
that the action was not maintainable {k). 

If a window has been bricked up for twenty years, it is, when re- 
opened, to all intents and purposes, a new window (/). But if the facts 
show that the windows were only temporarily disused, that the frames 
and sashes were kept in, or the spaces filled with a temporary hoarding, 
which could readily bo removed, the owner of the window-spaces will not 
have lost his right to the easement of light and air by the disuse of the 
windows for any period short of twenty years ; but if the window-spaces 
are obliterated and bricked up, and the adjoining landowner is permitted 
to build against them, and to incur expense, in the reasonable belief that 
the windows had been permanently abandoned, the owner of the windows 
cannot then insist upon his ancient right, and claim damages for an injury 
Avhich has been brought about by his own negligence and want of care (?»). 

If a tenant stops up any of the windows of a house that has been 
demised to him, he is responsible in damages to his landlord (n). 

KxiinyiusJnnent of an easement of li(jht by alterations in icindows and 
bnildings, — A party may so alter ancient windows and apertures through 
Avhich liglit has been admitted into the interior of a building as to lose 
liis right altogether. He may so change the course and direction of the 
light, and so alter the position of his windows, as to entitle the owner of 
the adjoining land to block them up altogether (o). If windows have 
been allowed to be opened, wdth blinds’ attached to them sloping upwards, 
so as to admit the light but obstruct the view over the adjoining land, 
the right to light which these windows may have acquired by user cannot 
be enlarged by removal of the blinds. If the blinds arc removed, the 
view from the windows may be obstructed, provided the obstruction causes 
no greater impediment to the light than was caused by the old blinds (p). 
But, in ecpiity, it has been held that a party possessed of ancient window's 
has a right to the full benefit of all the light ho can get through the 
ancient aperture by any change he can effect in the form and character of 
the window. If it is an ancient window, with heavy mouldings, and small 
diamond panes glazed in lead, he may remove them, and substitute a 
large pane of plate glass, without giving the occupier of the servieRt 
tenement a right to block up the window, on the ground that the ancient 
right has been enlarged, and a new easement created, for this is only an 
alteration in the mode of enjoying the light within the house, and does 

(A) Moore v. Rmrsony B. & C. 032. («) Thomlinson v. Brown^ Sayer, 215. 

U) Lawrence v. Obee, 0 ('auipb. t'ilA. (o) Garritt v. Bharp, 3 Ad. & E. 030. 

(w) Btokoc V. Sintfcrs, 8 Ell. & Bl. 39 ; (p) Coiterell v. OriJ/itiu^ 4 Esp, 09. 

20 Law J., Q. B. 257. 
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not vary the size of the external apcrtur^ ; and if ancient windows have 
been painted on the inside, and so used, and the paint is rubbed oif, this 
will not entitle the occupier of the servient tenement to block up the 
unpainted windows (q). 

If, by the alterations which the plaintiff has made, he has exceeded 
the limits of his ancient right to light, and has put himself into such a 
position that the excess of light gained by him cannot be obstructed by' 
the defendant, in the exercise of his lawful rights on his own land, without 
at the same time obstructing the ancient right of the plaintiff, the latter 
will lose his ancient right altogether, unless he restores his windows to 
their former state. Thus, where the plaintiff and defendant ,had houses 
on opposite sides of a narrow court, and the pdaintiff rebuilt his house on 
the old foundations, but raised it a story higher, putting therein new 
windows, and altering the dimensions of all the windows in the lower 
stories, and the defendant then raised his house to the same elevation as 
the plaintiff’s, and thereby darkened and obstructed both the new windows 
in the plaintiff's new story and all the windows in his lower story, it was 
held that, as the primary cause of the plaintiff’s misfortune was his own 
act, in raising li’s own house and opening new windows, he had no ground 
to complain. ‘‘ We by no means say,” observe the Court, “ that where 
the owner of a house alters the dimensions of an jtneient window in it, he 
may in no case maintain an action for that which is an obstruction to the 
window in its new state, and would have been an obstruction to it in its 
former state. If the wall in which the window is be on the extremity of 
the owner’s land, and the window is enlarged at the lower part of it, the 
owner of the adjoining land could obstruct the unprivileged i»art of the 
window, but would not be justified in building a wall which would obstruct 
the whole window. But in this case there was no mode of obstructing 
the new and unj»rivileged windows and portions of windows without 
obstructing the whole of them ” (r). But where; enlarged windows hiivc 
been obstructed, and the windows are re.stored to their ancient state, the 
obstruction becomes unlawful as soon as the restoration has been effected, 
for the mere attempt to increase the servitude will not work a forfeiture 
of the right (s). And if new or enlarged windows can be obstructed 
without at the same time obstructing anciemt, unaltered windows, an 
obstruction to such last-named windows cannot be justified ; neither can 
an obstruction to a lower window be justified merely on the ground that 


Kindersley, V. , C., Turner v, 
Spooner, 1 Drew & Sm. 4(i7 ; 30 Law J., 
Ch. 803. 

(r) Remhaw v. Bran, 18 Q. B. 132; 
21 Law J., ib. 21J>. Hutchinson v. Cope’ 
stake, 9 C. B., N. S. 803 ; 31 Law J., C. 
P. 19. Weatherby v. lioss, 33 Law J., 


Ch. 128. Jones v. Tapling, 9 Jur. N. S. 
403. 

(«) Erie, 0. J., and Williams, J., Jones 
V. Tapling, 11 C. B., N. S. 289; 31 Law 
J., C. P. 119-121 ; ib. C. P. 342 ; 32 ib. ; 
0 Jut. N. S. 403, Ex. Ch. 
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an upper window has been enlarged, or a new garret window has been 
thrown out (<).• 

Disuse of right of way, — Tho presumption of abandonment of a right 
of way does not arise from the mere fact of non<user, when nothing has 
been done adverse to the user, and no obstruction has been offered to the 
enjoyment of the right. Thus, where an immemorial right of way had 
been enjoyed by the defendant from the defendant's close across the ad> 
joining land of the plaintiif to the high road, and the defendant had 
demised his close to the plaintiff, and after that to several other tenants, 
who obtained by leave and license of the plaintiif and others a more easy 
and convenient access to and from the property, and the old prescriptive 
way was consequently disused for a great many years, it was held that 
the prescriptive right was not extinguished by the non-user (w). The 
use of the new track may, as we have seen, be considered as an exercise 
of tlie old right (a;). When, therefore, a new way has been substituted 
by agreement of the parties in lieu of an old prescriptive way, and the 
now way is stopped, the old prescriptive right of passage revives {y). 

If the jury find the right of way once well commenced, it must be 
shown tliat it has sul)se(piently been released, abandoned, or destroyed. 
An express release of the easement would of course destroy it at any 
moment ; so the cesser ^^f use, coupled with any act clearly indicative of 
an intention to abandon the right, would have the same effect without 
any reference to time. It is not so ranch the duration of the cesser of 
enjoyment as the nature of the act done by the grantee of the easement, 
or of the adverse act acquiesced in by him and the intention in him which 
cither the one or the other indicates. The period of time is only material 
as one element from which the grantee's yitention to retain or abandon 
his easement may be inferred against him ; and what period may be suffi- 
cient in any particular case must depend on all the accompanying circum- 
stances {z). , 

A private right of way is not extinguished by the subsequent dedi- 
cation of the way to the public (a). 

Extinguishment of ways of necessity, — A way by necessity is commen- 
surate only with the existence of such necessity, so that when the neces- 
sity ceases the right of way also ceases. Where, therefore, a party who 
has a way of necessity over the lands of another is able to approach the 
land for which the way was used by passing over his own soil, the right 
of way is extinguished. “ When, by a subsequent purchase, he is enabled 
to reach his house, farm, or field, witliout touching the land of his neigh- 

(<) Binckes v. Pash, 11 C. B., N. S. (y) Lovell Smith, 3 C. B., N. S. 120. 

.*142; 31 Law J., C. 1*. 121 ; ib. C. P. 347, (z) Jhy. v. Charley, 12 Q. B. 511). 

350. Willunns v. Eyton, 27 Law J., Exch. 170 ; 

(w) Ward V. Ward, 7 Exch. 838. 2 H. & N. 771. 

(x) Payne v. Shedden, ante, p. 107. {a) Duncan v. Louch, 0 Q. B. 004. 
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hour, the necessity of going upon the land of the latter ceases, and, the 
necessity ceasing, the right founded upon such necessity ceases also” (6), 
But the easement revives again when the necessity for it revives (c). 

Suspension and forfeiture of rights of wag and watercoiirse hg the non^ 
perfonnance of conditions annexed to the grant . — If a right of way is granted 
to another, he contributing and paying his rateable share and proportion 
of the expense of repairing the way, and repairs become necessary, and the 
way is repaired by the grantor, and the grantee refuses to pay his rate- 
able proportion of the expense, his right of way will become forfeited, or 
will be suspended until the accomplishment of the condition annexed to 
the grant ; but the grantee has the right to use the wfiy without paying 
anything until repairs become necessary, and the cost of ilicin has been 
ascertained, and the grantee has refused to pay his share of the cost {d). 
If a right of watercourse is granted, with certain limitations and restric- 
tions, and the grantee exceeds his limited right, and refuses to conform 
to the restrictive conditions, he loses his right altogether, until he makes 
his enjoyment of it conformable to the conditions of the grant (c). 

Disuse of right io water . — A person who has a prescriptive right to a 
flow of water to a pond or well does not lose his riglit merely because he 
has ceased to use his i)ond or well, and has allowed it to become choked 
with weeds (/). 

Merger and extinguishment of easements and sei'vitndcs hg a miitg of 
oxonership of the dominant and sewient tenements . — Easements, profits it 
prendre, and servitudes, may become merged and extinguished in the 
general rights of property, when the land benefited by, and the land bur- 
thened with, the casement, profit, or servitude, pass into the hands of one 
common proprietor, or when the person possessed of the incorporeal right 
becomes the owner of the land over or upon which the right is exercised, 
for a man cannot, strictly speaking, have an easement in his own land. 
Thus, if one man erects on his own land a building which wrongfully 
darkens the windows of the adjoining proprietor, and afterwards purchases 
the house with the darkened windows, the tort is thenceforth purged by 
the unity of ownership, and the casement or privilege of enjoying the 
unobstructed access of light and air annexed to the darkened windows is 
extinguished, for both houses being in the hand of one person, he may 
deal with them as it seemeth best to him. If, therefore, he afterwards 
grants or conveys the house with the darkened windows, the grantee 
cannot lawfully complain of the nuisance, and has no remedy for its 
abatement. If one of two houses, which belonged to two different pro- 

(ft) llohnvs V. Goring, 9 Moore, 180 ; 2 (rfj Dunrnn. v. Lovch, fi Q. B. 904, 

Biiijf. 7C. {(•) Cawkwell v. liussetl, 29 Law .T., 

(n) Pcarmny, Spencer^ 1 B. S. 584; Exeb. 94. 
post, p. 1 10. {J\) Hale v. OUlroyd^ 14 M. W. 792. 
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prietors, has been built so as wrongfully to overhang the other, and they 
afterwards come into ope hand, the wrong is now purged ; so that if the 
houses come afterwards again into several hands, yet neither party can 
complain of the wrong done before (g)» 

The obligation imposed in certain cases by custom, prescription, or 
contract, upon the owner of an estate to maintain a fence for the benefit of 
the owner or occupier of the adjoining land, is an obligation in the nature 
of a servitude. Where, therefore, adjoining lands, which have once be- 
longed to different persons, one of whom is bound to repair the fences 
between the two, afterwards becomes the property of the same person, the 
pre-existing obligation to repair the fences is destroyed by the unity of 
ownership. And where the person who has so become the owner of the 
entirety afterwards parts with one of the two closes, the obligation to 
repair the fences will not revive, unless express words be introduced into 
the deed of conveyance for that purpose (h). 

If a man who has a right of common appurtenant (ante, p. 85) 
becomes himself the owner of the land over which the common extends, 
the incorporeal right is merged in the legal ownership, and the land is 
discharged, for a man cannot liave common in his own land (/) ; and if 
the owner grants the land to which, before the extinguishment, the right 
of common was attachecr, with all easements and profits thereunto “ apper- 
taining” or belonging,” these words will not be sufficient to revive or 
re-create the right {k). 

When a copyhold tenement, to which a right of common is annexed, 
becomes vested in the lord by forfeiture, the right of common is not ex- 
tinguished : it remains by custom annexed to the customary tenement ; 
and though the right is in abeyance whilst the estate remains in the lord, 
it is re-created or revived by a re-grant of the estate as a copyhold tene- 
ment cinn 2 >ertlne)itiis. If, indeed, the lord grants the fee to a copyholder, 
the estate can never again become a copyhold estate, and the right of 
common is extinguished, “ for the common first used was gained by custom, 
and annexed to the estate, and is lost with it ” (/). 

What sort of unity of ownership is essential to the extinguishment of ease^ 
merits, — For the cxtinguishinent of a prescriptive right by unity of owner- 
ship and possession it is re<piisite that the party should have an estate 
in the lands a qifUy and in the lands in quUj equal in duration, quality, 
and all other circumstances ” (w). “ If,” observes Alderson, 13., “ I am 

(v) Robins v. RanteSy Ilob. 131 ; Rolle's case, 4 Rep. 38 a. 

Abr. Customs (1).), pi. 7. Jiailis/iill v. (4*) Olvmvitts v. Lambvrt, 1 Taunt. 204. 

Rant, 18 C. 11. OUO. Griftws v. Reacocky 1 Rulstr. 17. 

(h) Bayley, J,, Boyle v. Tamlyny 0 B, (0 BotUjer v. Ford, 3 B. A* Aid. 155. 

& C, 337. Massam v. Hunter, Yelv. 18!). 

(/) Nelson's case, 3 Leon, 128. Saun^ {mj Rex v. Hennilnyey Coi'tli. 241, 

ders V, Oliffcy Mooro, 407. Tyrimjham's 
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Seized of frecliold premises, and possessed of idaschold premises adjoining, 
and there has formerly been an casement enjoyed by the occupiers of the 
one as against the occupiers of the otlier, while the premises are in my 
hands the easement is necessarily suspended, but it is not extinguished, 
because there is no unity of seizin; and if I part with the premises, the 
right, not being extinguished, will revive ” (n). If a lessor of the domi- 
nant tenement takes a week’s tenancy of the servient tenement, he does 
not lose all the servitudes : he would only lose the statutory mode of 
establishing them ; and he would only lose that when it could be said 
that at the time of granting the' lease he could grant the servitude (o). 

Things of necessitg are ?u)t extinguished hy unity of orbnership, and there- 
fore, a necessary way over land continues, notwithstanding a unity of 
ownership of the dominant and servient tenements, and subsccpient con- 
veyance of such tenements to separate proprietors (ji) ; but this is not 
the case with regard to mere matters of ''onvcnience, such as the right of 
taking water from a pump (^). 

Revival and re-creation of eagenients and servitudes ivhich have been ex- 
tinguished or suspended hy unity of ownership. — When an casement or ser- 
vitude has become extinct by reason of the ownership of the dominant and 
servient estates having become centered in the same person, and he again 
conveys away that estate to which the easement or servitude has belonged, 
the general rule is, that if he merely grunts such estate witli the appur- 
tenances, the easement is not revived, unless it is a visible apparent ease- 
ment, manifestly necessary for the commodious occupation and enjoyment 
of the property which is conveyed (r); but if he grants it with all ease- 
ments, &o., therewith used and enjoyed, that operates as a revival ; and 
any other words clearly intended to have such an effect 'will operate in 
the same manner. If a right of way has become extinguished by unity 
of ownership of the dominant and servient tenements, and the messuage 
for which the right of way was anciently used* is subsequently severed 
from the land over which the way passed, and is conveyed “ with all ways, 
roads, rights of road, paths, and passages thereto belonging, or in anywise 
appertaining,” the extinct right of way is not revived, and does not pass 
by the conveyance of the house, unless it is a way of necessity {s) ; “ for 
nothing is more clear than that, under the word ‘ apj)urtenanccs,’ accord- 
ing to its legal sense, an easement which has become extinct, or which 
does not exist in point of law by reason of unity of ownership, does not 
pass. If the grantor wishes to revive or create such a right, he must do 
it by express words, or introduce the .terms ‘therewith used and enjoyed,’ 

(n) Tfurmasy. Tiioma^, 2 C. M. & H. 41. {q) Polden v. BnslartJ, 2 N. R. nr»6: 8 

{o) Brarnwell, B., WnrhnrUm v. Parke, L. T. R., N. S. ICO. 

20 Law J., Kxch. 2!)8 ; 2 H. & N. (54. (r) Sujield v. Brown, 2 N. R. 378. 

( p) Packer v. Wdhlvnd, 2 Sid. 111. (s) Bartow v. llhoties, 1 Cr. & M. 448; 

Pearson v. Spencer, 1 B. <fe S. 584. Wardle v. Brocklehurst, ante, p. 07. 



EtECT. 1.] REYlVAIi ANP QBOBEATION OF 8BRVITUPB9. 117 

in which case easements existing in point of fact, though not existing in 
point of law, would be transferred to the grantee” («)• If, therefore, the 
occupiers of farm A have a right of way, not being a way of necessity 
over farm B, and both farms come into the hands of one and the same 
owner, and afterwards the two farms are again severed and granted to 
two different grantees, the extinct right of way will not be revived and 
re-created unless the grantor uses language to show that he intended to 
create the easement de novo (u). 

But there is a distinction between what are termed discontinuous 
easements, such as rights of way, and continuous easements, such as drains 
and watercourses : for if the owner of a mill, who has a right of passage 
for water to his mill through the land of the adjoining landowner, pur- 
chases such adjoining land, and becomes the owner both of the mill and 
of the land over which his watercourse extends, and afterwards aliens the 
mill, the watercourse and incorporeal right to the free passage of the 
water to the mill are not extinguished, but pass with the mill as appendant 
and apjurtenant thereto. So if a man hath a dye-house, and there is 
water running thereto, and afterwards he purchaseth the land upon which 
the stream runs, and subsequently resells such land, his original right to 
the watercourse remains (x). But if a man hath a stream of water which 
runneth in a leaden pipc^ through the adjoining land, and he buys the land 
where the pipe is, and cuts the pipe and destroys it, the watercourse is 
thenceforth extinct, because he thereby declares his intention that the 
watercourse and the land shall no longer be enjoyed together (^). 

Where a way has been extinguished by the unity of seizin of two 
estates, by the partition of the two the way is revived. Thus it has been 
laid down as law, ‘‘that a way extinguished by unity of possession is 
revivable afterwards upon a descent to two daughters, where the land 
through which the way passed is allotted to one, and the other land, to 
which the way belonged, is allotted to the other sister; and this allotment, 
without specialty, to have the way anciently used is sufficient to revive 

it” (4 

In the lioinan law, when the servitude was a non-apparent servitude, 
it was merged and extinguished by unity of ownership of the dominant 
and servient tenements ; but when it was an' apparent continuing servi- 
tude, such as a window enjoying light and air, or lands having drains or 
watercourses, or manifest ways running through them, the servitude was 

(/) P/fint V. Jfinm, 5 Ad. 704. S. 571. Phet/svy Vivnry ; Dodd y. Bur • 

James V. Plant, 4 Ad. ife E. 704. Brad^ chall, ante, p. 07. 

shair V. Ktfre, Cro. Eliz. 570. Wardle v. ( 2 :) Sury v. Piyot, Poph. 172 ; Palm. 
Brovkli'hurst, ante, p. 07. Baird v. For- 444. 

tune, 4 Mucq. 127 ; 5 L. T. lb, N. S. 2, (.y) Popham, C. J., Lady Brown's case, 

(//) WnrihiuyioH v. Ginmm, 20*Law .T,, citcnl 440. 

Q. li. 117. Daniel v. Anderson, 'M Law (z) 1 Jenk. Gent. Co. 37. £ro. Abr. 
J., Ch. CIO. Pearson v. Spencer, 1 B^ & Bxtinouibhmemt, 16. 
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not extinguished : 30 that if the tenements j were subsequently severed, 
they would be respectively benefited and burthened with their ancient, 
manifest, and continuing privileges and obligations (a). 

By the French law, “ servitudes cease when things are in such a state 
that it is impossible any longer to make use of them.” They revive, if 
things are re-established in such a manner that they can be made use of, 
unless a sufficient space of time has already elapsed to raise a presump- 
tion that the servitude has been extinguished. Every servitude is extin- 
guished when the estate to which it is due, and that which owes it, are 
united in the same hands. Servitude is extinguished also by non-usage 
during thirty years (b), 

Eject of the destruction or alteration of the dominant tenement . — When 
mills or houses which have watercourses, or estovers, or other things ap- 
Iiendant or ajqiurtcniint to them, be overthrown by the wind, or biinicd by 
fire, or fall by any other act of God, if the owner rebuilds them in the 
same manner as they stood before, they shall have the same ancient rights 
appendant and appurtenant to the now structure. And althoi^di the 
house or mill falls by the act or dctaiilt of the owner, or by the wrong of 
another, yet forasmuch as the durable materials remain, he may rebuild it 
without the loss of any aj)pcndant or appurtenant to it ; but it ought to 
be reconstructed upon the old foundations of the Uneient house (0). 

Of the maintenance and repair of icays and icatercourHC\ — Every 
grantee of a right of way or w’atercourse, to be exorcised and enjoyt^ over 
or through the land of the grantor, must himself repair the way, if >e 
desires to have it re[)aircd and kept in repair for his use, or if repairs 
are necessary to prevent the enjoyment of the right becoming an annoy- 
ance and nuisance to the owner of the servient tenement. “ If I grant a 
way over my land I shall not be bound to repair it. If I stop it, an 
action lies against me for the misfeasance, but for the bare nonfeasance, 
viz. in not repairing it; when it is out of repair, no action at all Tn^s (d). 
So if I grant a right to a watercourse through my land, the grantee is 
bound to keep the watercourse in pro])er order and rcj)air ; and if it 
becomes ruinous and obstructed, so that the water floods my lands, the 
grantee will be responsible for the nuisance ” (<?). Where a landowner is 
under an obligation to repair a road ratione tenunv^ an action is not 
maintainable against him by a person who has sustained damage by 
reason of the road being out of repair ; but an action has been held 
maintainable by a lord of a manor, who relied on a prescription that ho 

(a) Dig. lib. S, tit. 2, 3. . , Haynes, 4 Tr. Eq. ll. 322, post, ch. 4; 

(A) Cod. Civ. art. 70,3-700. ante, p. 01. So in tho civil law: “In 

(r) 4 Co. HO. b, HH, a. omnibus scrvitutibiis refcctio ad euiri 

(r/) Pumfret v. Rhrujly 1 Wms. Saiind. pertiiiot qui sibi serviliitorn ndsorii, non 

822 ; Ante, pp. 01, 08. adeumliujus res servit.” Gale on Ease- 

(e) Lit. Eyn mont v. Pulman, M. M. Qients, 3d ed. p. 425. 

404; cited 1 Q. B. 775. M*8u'iney v. 
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and all who had his estate had a right to have a bridge kept in repair by 
the owner of a mill (y). In executing the repairs, the party entitled to 
the right of way is not justified in doing anything to increase the burthen 
upon the servient tenement, or to enlarge or alter the nature of the ease- 
ment. He must use the way as* it has always previously been used. If 
it was a soft way over a ploughed field he has no right to lay down 
gravel, and if it was a gravelled path he has no right to lay down stones 
and make a hard macadamised road, without the consent of the owner of 
the servient tenement. 


SECTION II. 

REMEDY FOR THE INFRINGEMENT OP INCORPOREAL RIGHTS. 

Ahatemmt of ohsf ructions to the enjoyment of easements and projits a 
prendre . — An obstruction to the enjoyment of a right of common, or of a 
private right of way, may be abated as a nuisance (^). 

Of the right to distrain beasts wrongfully put upon a common , — Where 
there is a colour of right to put beasts upon a common, one commoner 
cannot distrain the cattle of another. If there is no colour of right 
he may, and therefore he may distrain the beasts of a stranger. In the 
case of levancy and couchancy, one commoner cannot distrain another’s 
cattle for a surcharge, but must try by a jury the number accommodated 
to the land. And where any admeasurement lies between commoners to 
ascertain what quantity of land the commoner has, one cannot distrain 
the cattle of the otlier (It). But this general rule may be superseded, 
and a right to distrain given by an agreement between commoners to 
restrfjiin the exercise of their privilege to certain specified portions of the 
common field (/). 

Of actions for the infringement of incorporeal rights . — An injury to a 
right imports a damage, though it does not cost the i)arty one farthing {k). 
“ Wlienevcr,” observes I’arke, B., “ an act done would be evidence against 
the existence of a riglit, that is an injury to the right, and the party 
injured may bring an action in respect of it ” (/). “ It is a vain thing to 

imagine a right without a remedy, for want of right and want of remedy 
are reciprocal ” 

(/) 11 4, 0 . 2H, p. 8r‘K Young v. (/) JHiiteman v. King, 2 H. Bl. 4, 

SI Law J., Excli. 2.04; 7 11. 4; (A) Holt, C. Ashby v. lYhUv. 2 Ld. 

N. 700. llaym. »55. notrer v. mtl, 1 Sc. 020. 

{g) Post, ch. 4, 8. 2. (/) Nivklin v. Wiltiams, 10 Exch. 227. 

(i) Hall V. Harding, I W. Bl. 074. (w) Holt, C. J., 2 Ld. Rayin. 053. 
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Actions for taking manure from commons, — jA. commoner may maintain 
an action fq^ an injury done to the common by taking away from thence 
the manure which was dro]iped on it by the cattle, though his proportion 
of the damage may be inappreciable, for the repetition of a tortious act of 
this kind might eventually be made the foundation of a right, to the 
serious injury of the other commoners. The action may be brought by 
the lord, or any one of the commoners, and all the commoners may main- 
tain separate actions for the wrong (n). 

Actions for surcharging of commons. — If one commoner puts more 
cattle on the common than he is. entitled to do, he is liable to be sued by 
all or any one of the other commoners who have a right to depasture 
beasts upon the same common ; and it is no answer to the action that 
the plaintiff has himself surcharged the common, or that the damage 
is insignificant, for wrong-doer might, by repeated torts of this sort, 
eventually enlarge his right. But if the beasts have been put upon the 
common by the lord of the manor, or with his license and permission, the 
commoner cannot maintain an action, unless he has sustained actual 
damage, and can show that there was not a sufficiency of pasture for his 
beasts (o). Any act that totally destroys the herbage, as feeding innu- 
merable rabbits on a common, will support an action against the lord {p). 

Actions for ohstruefions to the enjogment of a private right of wag, — Every 
person who sustains injury from an unknown and dangerous obstruction 
to the enjoyment of a private right of way is entitled to an action for 
damages, whether the unexpected and dangerous obstruction be caused 
by the owner of th 3 land over which the 'way exists or by a stranger, and 
whether the way be claimed by prescription or grant, or be enjoyed only 
under a parol license or permission, Avhich has not been revoked ; for if 
a landowner gives his neighbour permission to use a beaten track or 
path across the laud of such landowner, and the latter places a dangerous 
obstruction in the path, which causes injury to the licensee, he will 
be responsible in damages to the latter, if he has failed to give him 
timely notice and warning of the obstruction (</). A continuing ob- 
struction to the exercise and enjoyment of an incorporeal right is a con- 
tinuing nuisance ; so that if an action has been brought, and damages 
recovered for the injury, and the nuisance is not then abated, the con- 
tinuance of the obsirnction constitutes a fresh injury, for which another 
action may be brought, and so toties quoties, until the obstruction is 
removed (r). 

Of the parties to he made plaintiffs — Tenant and reversioner, — The action 

(n) Pindar \, Wadsworth^ 2 East, 159. ( 7 ) Corhy v. HUU ^ C. B., N. S. 550; 

to) Hobson V. Todd, 4 T. R. 7.*). Smith 27 Law J., C. V. SIH. 

V. Fevereli, 2 Mod. 7. Greenhaw v. llsleyy (r) S/iadwell v. Hutchinsorif 4 C. & P. 
Willes, 019. 333 ; post, oh. 4. 

yp) Wells V. Wailing, 2 W. Bl. 1233. 
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for an injury to real property resulting from obstructions to the enjoyment 
of profits a prendre, or easements appurtenant to messuages or tenements) 
may be brought by the occupier in respect of the immediate injury to his 
possessory interest, and by the reversioner in respect of the deterioration 
in the marketable value of the property, when the damage done is of a 
permanent character. . 

An obstruction to the exercise of a private right of way appurtenant 
to lands or tenements which, if allowed to continue unopposed, would 
be evidence against the enjoyment of the right, is, of course, an injury to 
the reversioner, in respect of which an action for damages is main- 
tainable (s). “ The erection of a wall,” observes Maule, J., “ across a 
way — assuming, of course, that there was no contract as between the 
tenant and the defendant — would be an injury to the reversion, although 
such wall might be pulled down before the plaintiff became entitled to the 
actual possession of the land ; and there might be such a locking and 
chaining of a gate as would amount to as permanent an injury to the 
plaintiff’s reversionary interest as the building of a wall”(i). But a 
reversioner cannot maintain an action against a stranger for merely 
entering upon his land held by a tenant on lease, though the entry be 
made in the exercise of an alleged right of way, such an act during the 
existence of the tcnan(5y not being necessarily injurious to the reversion. 
Neither can ho maintain an action in respect of an obstruction of a public 
way leading to his property, unless he can show, cither that the obstruc* 
tion is of a permanent character, or that it would afford evidence against 
the existence of the right, if it was allowed to continue unopposed. For 
the public injury the landlord has a remedy, as one of the public, by in- 
dictment, and he is not himself personally damnified merely by his tenant’s 
being temporarily prevented from enjoying his house in so ample a 
manner as he might otherwise have done. But if the obstruction appears 
to be of a permanent clyiracter, or professes, cither by notice affixed, or in 
any other way, to deny the public right, and so lead to an opinion that 
no road was there, the value of the house might be lowered in public 
estimation, and pecuniary loss might follow, for which an action might 
be maintained by the reversioner (?/). 

An action is also maintainable by the reversioner of a mill demised to 
a tenant, for diversion by a stranger of water from the mill-head ; for if 
the diversion was allowed to continue with the knowledge of the rever- 
sioner, and without interruption from him or his tenant, it might eventually 
be made the foundation of a legal right to divert the water, to the serious 
injury of the inheritance. Where permanent damage has been done to 

(«) JinttishiU V. Rced^ 18 C. B. <»0(), 16 Law J,, Q. B. 233, Hopirood v. Scho^ 

(/) KUlffill V. Moor, » C. B. 37H. Jield, 2 Mood. & Rob. 34. KidgUi v. 

(m) Dobson V. lilacknwre, 0 Q. B. 1004 ; Moor^ 0 C. B. 370. 
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property let on lease by the erection of a w^ll or hoarding obstructing 
ancient lights, and lessening the value of the i)ropcrty in the market, 
there is an injury to the reversion, in respect of which the reversioner is 
entitled to maintain an action (a*), as well as an injury to the possession, 
in respect of which the occupier may sue. A wooden hoarding of an 
unsubstantial character may cause permanent injury to tlic property, by 
the obstruction it offers to the passage of light and air, and may be an 
injury to the reversioner (y). 

If the windows of a house occupied by the servant of the owner have 
been unlawfully darkened or obstructed, the owner may sue for the 
immediate injury as the occupier of the house, the occupation of the 
servant being the occupation of the master (z) : but if the house is in the 
possession of a lessee paying rent, the action should be brought in respect 
of the injury to the inversion ; and if there is a lease in writing, it must 
be produced (a). 

Parties to be made defendants. — If a man erects on his own land an 
obstruction to the access of light and air to his neighbour’s ancient 
"windows, and then demises the land with the obstruction upon it, an action 
will lie both against him and his tenant for the continuance of the 
obstruction {b). A clerk who has superintended the erection of a building 
by which ancient lights were darkened, and who aJonc directed the work- 
men, may be joined as a co-defendant with the contractor who appointed 
him to superintend the progress of the building (c). 

The actual occupier of lands burthoned with the servitude of keeping 
up a boundary-fenc3 for the benefit of the adjoining occupier or landowner 
is the proper party to be made defendant in an action for neglecting to 
maintain and repair the fence, for it is the duty of the actual occui)ier, and 
not of the landlord, to keep up the fences (d). If the occupier of a house 
or land, having control over all workmen upon his premises, suffers such 
workmen to bring stone and earth therefrom, and^place them in a highway 
adjoining the house, he will be responsible for any damage that may be 
caused to third ])arties by the obstruction (e) ; and so also will the W'ork- 
man who actually placed the obstruction in the thoroughfare. 

Of the ‘plaintiff s declaration — Venue — Statement of the cause of action. 
—The venue in declarations for obstructions to the enjoyment of profits 
a prendre and easements is local, and the cause of action must be laid 
in the county in which it arose. When the casement is claimed by 

(.p) Jesser v. Gifford^ 4 Burr. 2141 ; 3 Mod. 630. 

Leon. 200. Sftadwelly.JfutchinsoiiflM. {c) v. 0 Moore, 47. And 

& M. 350. see post, ch. 20. 

(y) Matrtrp. Am. v. Petrh, 5 C. B., N. S. (d) Cheelhum v. Hampton^ 4 T. Tl. 318 ; 
504 ; 27 Law J., C. P. 332. BuUer, J. Rider v. Smith, 3 T. R. 708. 

(ar) Bertie v. Beaumont, 10 East, 33. Booth v. Wilson, 1 B. & Aid. 69. 

‘ {a) Ooiterill v. Hohhy, 4 B. & C. 405. (f) Burgessy. Gray, 1 C. B. 691 ; post, 

\h) Roswell V. Prior, 2 Salk. 460 ; 12 Ch. 4, s. 2. 
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grant, it is not necessary to mention or refer to the deed of grant in the 
declaration. It is ejiough for the plaintiff to allege that he is entitled to 
it by reason of his possession of a particular messuage or land (/). But 
the plaintift*’s right to the enjoyment of the easement should in all cases 
be asserted on the face of the 'declaration (^). In all actions for dis- 
turbance of an casement or privilege, the obstruction ought to be charged 
on the pleadings in the thing itself in which the party has a right. Thus, 
if the declaration complains that tlie plaintiff’s right of common was 
obstructed by the locking of a gate, or his right to take water from a 
cistern by the blocking up of a way or passage leading to the cistern, the 
declaration should assert and set forth the plaintiff’s right of common, or 
right of taking water from the cistern, by reason of his possession of a 
messuage, tenement, or land, and allege that the plaintiff had a right to 
go through the door with his cattle to enjoy his right of common, or 
along the way or passage in order to take Avater from the cistern (h). 

The plaintiff must show how his right arises ; but it is sufficient for 
the plaintiff’ to declare on his possession of a right of way, or a right of 
common, or other profit or casement, by describing it, and claiming it by 
reason of his iK)sscssion of the land. His possession is enough ; and it is 
unnecessary in an action for injury to it to sliow whether it arises from 
grant or i)rescription. 'So, in the ease of an injury to a market or a ferry. 
In the case of an injury to the plaintiff’s mill, where the plaintiff has a 
right to have the grain of others ground there by tenure, ])rescription, or 
custom, it is enough to allege the plaintiff’s possession and the defendant’s 
obligation to grind ; which is, indeed, part of the plaintiff’s right in a 
general form, as by reason of the possession of a house, or that all the 
inhabitiints ought to grind there, and that the defendant is an inhabitant; 
which is a descri2)tion of the right by tenure in the one case, and by 
custom in another. 

“ There is another ejass of cases, in which an obligation is cast on the 
defendant to repair a way to a close of the plaintiff over the defendant’s 
land, to repair fences against the plaintiff’s land, or to repair a wall 
adjoining the plaintiff’s house. In these cases, it is enough to state in a 
general way the defendant’s obligation by reason of his j)Osscssion of his 
land, or wall, or an ecpiivalent averment. One reason given is, that in 
such cases a charge is laid upon the right of another, which, it may be, 
the plaintiff cannot particularly know'’ (/). In a declaration by a plaintiff 
for an injury sustained by him from an obstruction placed in a private 
way, which the plaintiff was authorized to use by the parol permission 

(./') Norlhom v. Hurley, 22 Law J., (/i) Tvhhuit v. Sclby^ 6 Ad. & E. 780 ; 

Q. J3. 185; 1 Ell. & Bl. 005. 1 N. A- l\ 710. 

(g) Whaley v. Laiuy, 2 H. & N. 470 ; («) Parke, B., Metcalfe v. Heiherinyton^ 

27 Law J., Excli. 422. Lniuy v. Whaley ^ ll Exch. 271 ; 24 Law J., Exch. 319. 

28 ib. 085. 
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of the owner of the soil, it is enough for tjie plaintiff to describe the 
road, and assert that he had, by the permission of the owner and occupier 
of the soil, a right to use the road, and that the defendant wrongfully 
placed an obstruction in the road,^er quod the plaintiff was injured (1;). 

Where a declaration by a reversioner alleged that the plaintiff was 
entitled to a right of way for his tenants over a certain close of the 
defendant, and that the defendant wrongfully chained and fastened a 
certain gate standing in and across the way, and wrongfully kept the 
same fastened, and so obstructed the way, whereby the plaintiff was 
injured in liis reversionary estate, it was heUl that the declaration set 
forth a sufficient cause of action, and that the plaintiff’s reversionary 
interest might be injured by the acts complained of (/).' 

If the declaration is for the obstruction of a flow of water through a 
drain, it should set "orth the right of the plaintiff to the flow of water 
through the drain, and that the defendant wrongfully obstructed it, stating 
the nature of the obstruction, and showing that the lands of the plaintiff 
became flooded and greatly injured, and his crops damaged and destroyed, 
and that he was put to expense in draining off the nater and restoring 
his land to a state of good cultivation, claiming damages (m). 

A declaration setting forth the plaintiff’s possession of a house, and 
alleging that the defendant wrongfully excavated d)eneath, or contiguous 
to, the foundations of the house, »wi thou t leaving proper support for the 
said foundations, and thereby caused the house to fall ; or that he wrong- 
fully pulled down and destroyed the foundations of the house ; or that ho 
dug beneath the house, and undermined it, so that the walls cracked, and 
the plaintiff was obliged to remove with his family, and hire another house, 
discloses a good cause of action (ji). If it appears on the face of the 
declaration that the alleged wrongful act was done on the adjoining land, 
the declaration is not now demurrable, because it docs not show any right 
to support from the adjoining land, unless it appears upon the face of the 
leclaration that the alleged wrongful act was done by the defendant him- 
self, on his own land. If the defendant does not appear upon the face of 
the declaration to be the owner of the adjoining land, lie primd facie^ a 
wrongdoer ; for, if a house is de facto supported by the soil of a neighbour, 
this is a sufficient title to the support against any one but that neighbour, 
or one claiming under him. A man who should prop his house up by a 
shore, resting on his neighbour’s ground, would have a right of action 
against a strang*er who, by removing it, should cause the house to fall, 


(A) Curhy V. /////, 4 C. B., N. S. 556 ; 
27 Law J., (J. P. iJlH. And see further, 
ante, pp. 55, 120. Uoljurd v. Jlankinsotif 
5 Q. B. 584. 

(/) Kidgill v. Moor, I) C. IL 378. 


(»i) HewUns v. Shippam, 5 B. C, 221. 
(w) lioffers V. Taylor, 2 H. N. 820 ; 
27 Law J., Kxch. 1 75. Bonmni v. Back- 
housct ante, p. 43, 0 H. L. C. 503. 
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though he could have no action against his neighbour if the latter took 
it away and caused the same damage (o). 

If the damaged buildings are in the possession of tenants to whom 
they have been demised, and the plaintiff claims compensation for damage 
done to his reversion, the declaration should set forth that the buildings 
are in the occupation of certain tenants of the plaintiff, that the reversion 
of the buildings is vested in the plaintiff, and that the plaintiff, by reason 
of his reversionary interest in them, is of right entitled to have the build- 
ings supported laterally by the adjoining land of the defendant, and 
showing that, by the wrongful withdrawal of the necessary support, the 
buildings became^ uninhabitable, and the plaintiff was injured in his rever- 
sionary estate ( />). 

Declarations for an obstruction to the plaintiff's lights or privileged win- 
dows should set forth the ])laintiff*s possession of a dwelling-house, de- 
scribing it by name and situation, and of certain windows belonging to 
the dwelling-house, and that the plaintiff had a right to the free passage 
for light across the defendant’s land to the windows, and tliat the defend- 
ant ^VTongfully erected a wall or building so near to the windows that the 
light was prevented from passing to the windows, whereby they became 
darkened. When the declaration is for an injury to the plaintiff’s rever- 
sionary estate, it shoitld allege that the plaintiff was entitled to the 
reversion of the dwelling-house, and that, by means of the obstruction to 
the free passage of light caused by the defendant, the plaintiff was injured 
in his reversionary estate (#/). 

What may he given in evidence under the plea of not guilty — Not guilty 
hy statute. — In actions for obstructions to the enjoyment of easements and 
profits a prendre, the plea of not guilty operates as a denial only of the 
obstruction, and not of the plaintiff’s right ; and no other defence than 
such denial is admissible under that plea. All other pleas in denial must 
take issue on some particular matter of fact alleged in the declaration. 
If the facts stated in the inducement are not intended to be admitted, 
they must be expressly traversed and denied (?•). When, however, the 
act complained of has becui done in the exercise of some statutory autho- 
rity, enabling the defendant to give the special circumstances of justifica- 
tion in evidence under the plea of not guilty, the plain tifl’’s right to do 
the act, in the exercise of the powers conferred upon him by statute, may 
be given in evidence under the plea of not guilty, provided he has inserted 
“ by statute” in the margin of his plea {s). 

(«) Jeffries y. WiUiams. 6 Exf*h. 800; Exch. 189. 

20 Law J., Kxch. 14. liibbey v. Carter, (7) Metrop.Ass. v. Peteh, 5 C. B., N. S. 

7 VV. U. Kxoh. lOa. 504 ; 97 Law J.. C. P. 

(p) Bonomi v. Backhouse, Kll. Bl. (r) Reff. Oen. Hil. Terra, 10 Viet. 

Ell. 039; 38 Law .1., Q. B. 078. Back- 1 Ell. & Bl., App. Ixxxi. 

house V. Bonunii, 0 H. h. 0. 500. Bihhy (s) Ante, p. 50; and post, ch. 21. 

V. Carter, 4 11. & N. 150; 98 Law J., 
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Traverse of the right — If tlie defendant j denies the existence of the 
right claimed by the plaintiff, he must, as we Iiave seen, traverse it in the 
very words in which it is asserted in the declaration (ante, p. 57). Under 
traverse of the right, the defendant may show that the right was granted 
by a mere parol license or agreement, not under seal, and that the defend- 
ant, finding the exercise and enjoyment of the right troublesome and 
inconvenient, had revoked the license, or refused to perform the agreement, 
and had prevented any further exercise and cnjoynicnt of the privilege (i5). 

Pica of leave and license. — Under a plea of leave and license it may 
be shown that the plaintiff, having an easement of light and air to his 
ancient windows across the defendant s area, gave the defendant a parol 
license or permission to put a skylight over his area, and that the license 
had been acted upon and executed by the defendant, and the skylight 
built, and that the building of the skylight caused the injury of which 
the plaintiff complains (?i). 

Evidence at the trial will, of course, depend U[>on the pleas upon the 
record. Under the plea of not guilty, the jdaintiff must prove that the 
injurious act was done by the defendant, or by his procurement (.c). If 
the existence of the incorporeal right is denied by the pleadings, the , 
plaintiff must establish his title by proof of a grant, express or imj)lied 
(ante, p. 66), or of uninterrupted user and enjoyment as of right (ante, 
pp. 92-108), for the full ])criod re(piired by the Prescription Act. If all 
the acts of user and enjoyment have taken place during the occupation of 
the land by tenants, their submitting to them will not, as we have seen, 
bind the owner of the land, without proof of his being also aware of them; 
but, if the acts of user have been oj)cn and notorious, and have gone on 
for a great length of time, a jury may presume therefrom that the owner 
knew of them (//). 

All circumstances tending to show that no grant could have ever 
existed, or have lawfully been made, arc, as we l^ave seen, admissible in 
evidence, to show that there was no enjoyment as ol* right within the 
meaning of the statute (ante, pp. 93, 97). When the plaintiff rests his 
cliiim to an easement upon the defendant’s land, upon a prescrii)tive title 
from tw'cnty years’ enjoyment as of right, and without interruption for 
the period of twenty years, the claim may be answered by proof of a 
license, written or parol, for a limited period, falling short of the twenty 
years relied upon ; for every time that leave is asked for and obtained 
there is, as we have seen, a break in the continuance of the enjoyment 
(ante, pp. lOG, 107). 

If the plaintiff proves a larger and more extended right than he claims 

(<) Heu l'iHs V. Shipparn, Tj B. & (J. 221. (a?) Ante, p. 50 ; post, ch. 20, s. 1. 

Cocker V. (Ufivpcr, 1 (J. M. & R. 418. (//) JJavks f^lejjltens, 7 C. & P. 570; 

Wood V. Lendhitter, 13 M. & \V. 83h. ante, p. 93. 

(m) Winter v. Brockwell, ante, p. 110. 
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in his declaration, the proof is not objectionable on the ground of variance, 
provided the right daimed is included in the more extended right proved, 
and is not inconsistent with it (r). 

Proof of right of way, — Proof that the plaintiff has used a way for 
various purposes, whenever he required it, for twenty years, is iprima fade 
evidence of a right of way for all purposes, from which a jury may infer a 
general right; but proof of user for one purpose, or for particular pur- 
poses, will not raise an inference of a general right (a). Proof of the 
exercise of a right of way for twelve years for all purposes, and for twenty 
years for the only purposes for which the defendant required it, is suffi- 
cient to establish the existence of a general right (b). When the right 
depends upon express grant, the nature and extent of the right are defined 
by the express terms of the grant. When it rests upon user and enjoy- 
ment, the extent of the riglit is defined and limited by the extent of the 
user and enjoyment ; and it is then, in general, a question for the jury 
in each particular case as to whether the evidence of user shows a general 
right of way, both for' horses and carriages, and for all reasonable and 
necessary purposes, or only a restricted and • limited right for a particular 
> purpose (c). If the plaintiff has a right to go backwards and forwards 
with carts and carriages, and it is reasonable that he should have room 
to turn round, he will have a right to go on the adjoining land, if the 
road is not wide enough for the purpose ; but what is a reasonable exercise 
of a right of way is a question for a jury (cl). 

Proof of a right to the free access of light. — The right to the free access 
of light across the adjoining land of a neighbouring proprietor may be 
established, as we have seen (ante, p. 103), by proof of uninterrupted user 
and enjoyment for twenty years. Put a right to the free access of light 
from nniiitorrupted user and enjoyment does not extend to open spaces of 
ground and yards. Thus, where a saw-pit and timber-yard had been 
placed close to the edge, of the adjoining property, it was held that the 
pit and yard might be darkened at any time, and the access of light 
thereto impeded, by the erection of buildings by the adjoining landowner. 

A right to the free passage of air over vacant land to a mill cannot, 
as we have seen, be acquired by mere enjoyment, however long con- 
tinued, as the owner of the land has no means of interrupting the free 
current of air, and the law raises no j)rcsumption of a grant from enjoy- 
ment had under such circumstances (e). 


S Duncan v. Loach. 0 Q. B. 01-1. 

Cowling v. Higqinson, i M. & \V. 

255. 

(h) Dare y. JIcaihcolc.26 Law J., 32xcli. 
245. 

(r) Ballard v. Dgsotif 1 I'aiint. 287. 
Bower V. /////, 2 Sc. 555. Bntnlon v. 
Dali, 1 G. & D. 207. 


(d) Hawkins v. CarhineSy 27 Law J., 
Exch. 44. 

(c) Webb V. Bird, ante, p. 00, overrul- 
ing Roberts v. Macord. 1 MoikI. A' Kob^ 
250. Winch, J., Viii. Abr. Nuisance, G. 
10. Goodman v. Gore. 2 Rolle, Abr. 704, 
pi. 23. Trahern's case, Godb. 233. 
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P^oof of obstnictio7i to a right of way — Uijectmi of gates, — If a gate is 
erected across a private footway by the owner of the soil, so as to afibrd 
no actual obstruction to the use of the way by the grantee, an action 
would not be maintainable against the landowner so erecting the gate ; 
but in the case of the grant of a way for horses and carriages, and the use 
of the way by the grantee free from gates, a gate could not afterwards be 
lawfully placed across the way (/). 

Proof of obstructions to the access of light, — To establish a cause of 
action for an obstruction to the access of light to the plaintiff’s ancient 
windows, the plaintilT must prove a substantial privation of light, sufficient 
to render the occupation of his house comparatively uncomfortable, or to 
prevent him from carrying on his business as beneficially and profitably 
as he had formerly done. The mere diminution of a ray or two of light 
will not suffice for tiic maintenance of an action (g). When the action is 
brought by a reversioner in respect of an injury to his reversionary estate, 
it must be shown that the obstruction is of such a nature as to cause a 
permanent injury to the property (//). 

Proof of the right to an ancient weir and fishery in a navigable river . — 
The right to have w eir in the channel of a navigable river for the pur- 
pose of catching fish is, as we have seen, a right founded on grant or 
prescription ; and the right to ancient weirs has in some instances been 
legalised by statute, although they totally obstruct the navigation of the 
river (f). 

Proof of the servitude of maintaining and repairing fences. — The mere 
fact of an owner oi occupier having repaired a fence does not, as we have 
seen, afford any ground for presuming that his land was bnrthened with 
‘the servitude of keeping up the fence for the benefit of his neighbour ; 
because it is for his own benefit to ke<*,p up a fence for the purpose of 
preventing his ow'n cattle from straying from his land, and committing 
trespasses upon the afijoining land. If it bo proyed that the defendant 
had been threatened with legal proceedings if he did not repair the fences, 
or that, if he did not repair, and the plaintiff became damnified in conse- 
quence of his cattle trespassing upon the lands of other ])ersons, the plain- 
tiff would look to him for compensation, and that the defendant then 
repaired, this would be some evidence of the defendant’s being under a 
legal obligation to maintain and repair the fence. 

An allegation in a declaration that the defendant, by reason of his 
possession of a particular close, was bound to repair a fence dividing such 


(/) James v. Hayward, W. Jones, 221. ib. 410, 

Cro. Car. 184. (A) Metrop. Ass. v. Petch, 5 C. B., N. S. 

(</) Bfu^k V. Stacey, 2 C. <k P. 400. 004 ; ante, p. 121. 

Parker v. Smith, 5 ib. 4^38. Pringle v. (i) Williums v. Wilcox, 8 Ad. & E. 1330. 
Wemhant, 7 C. & P. 378. Wells v. Ody, 
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close from the adjoining land, is proved by the production of a deed whereby 
the defendant has undertaken the performance of that duty (/<;). 

Inadmissibility in evidence of statements and declarations by a tenant in 
derogation of the title of his landlord. — “ You cannot,” observes Lord 
Campbell, “ admit in evidence the declarations of a tenant which derogate 
from the title of the reversioner. It would be very mischievous if it were 
in the power of a tenant to destroy a profit a prendre belonging to the 
land which he occupies, or to impose a servitude upon it. There is no 
difference in this respect between destroying an easement and creating one. 
If the tenant might say that the land enjoyed no right of way, he might 
also say that it was liable to an casement for taking water, or to a profit 
k i)rcndre, turbary, or other common, and create evidence of servitude 
against the reversioner. The acquiescence of a tenant cannot prejudice 
his landlord (Z), and, d fortiori^ his declarations cannot ” (m). 

Of the damages recoverable in actions for the infringement of incorporeal 
rights («). — Wherever the exercise or enjoyment of an incorporeal right 
has been obstniete<l, damages arc, as we have seen, recoverable, though 
no actual or specific damage in point of fact can be proved ; for every 
unresisted obstruction to the enjoyment of the right would be evidence 
against the existence of the right, and therefore highly injurious to the 
party claiming it. Tlitfrefoiv an action may be maintained by a com- 
moner for an injury done to his common, without i)roving^ actual damage. 
And ^Nhenever there has boon an obstruction to the exercise of a right of 
way, which, if accpiicsced in for twenty years, would be evidence against 
the existence of the right, there is an injury, in respect of which 
damages are recoverable, although there is no proof of actual pecuniary 
damage (o). 

Where the occupier of a field, who had a right to have a fence sepa- 
rating his field from the adjoining land repaired at the expense of the 
adjoining occupier, took in the horse of a neighbour for the night, and 
the horse got through the boundary-fence into the servient tenement, and 
fell into a ditch and was killed, it was held that the occupier of the domi- 
nant tenement was entitled to recover the full value of the horse (p). 
And where the ])laintiff brought an action against the defendant for the 
non-repair of the fences of the latter, whereby the plaintifi’s horses escaped 
into the defendant’s close and were there killed by the falling of a hay- 
stack, it was held that the damage W'as not too remote, and that there 
is no distinction between the smothering of cattle by the accidental 


/r) Iluylc V. Tumfyn, 0 fl. «Sc C. 338. 

/) V. North, 11 Kust, 373. 

{in) Pnpendii'k v. lirklyirutn^ Ti Ell. & 
in. 177. 

(n) As to damages in general, see post, 


ch. 23, s. 1. 

(») lion rr v. /////, 1 Sc. 633 ; 1 Bing. 
E. 0. 61!» ; ante, pp. 7, 8 ; post, ch. 32. 

{p) liooth V. WilsoHy 1 B. it Aid. 60; 
ante, !>. 103. 
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falling of a hay-stack, and their being drowned by tumbling into a 
ditch (q). 

In all cases of nuisance from obstructions to the free access of light 
and air to ancient windows (post, ch. 4), damages are recoverable by the 
reversioner, because the injury is an injury to a right ; and if the rever- 
sioner were to be prevented from bringing his action during the existence 
of the lease, the testimony of the witnesses who could speak to the 
windows being ancient windows might be lost (r). 

When an action is brought by a reversioner for an injury to his 
reversionary interest, from a temporary obstruction of a right of Avay 
theretofore used by the tenants and occupiers of his land, nominal 
damages only are, in general, recovered in the first instanefc, as the 
defendant is liable to another action every day that he continues the 
obstruction ; and it is to be presumed that he will immediately remove 
it ; but if he persists in continuing the obstruction, and a second action 
is broiigbt for the continuaiice of the nuisance, exemplary damages will 
be given, in order to compel him to abate it (s). 

liijnnvlion to prevent the disturb'ince of easements granted hg parol . — If 
one landowner verbally agrees to allow an adjoining proprietor a right of 
way, or a right to the passage of water through his land, and the enjoyJ- 
ment of the ])rivilege involves the out hay of mopey, .and the consenting 
lamlouiier allows the licensee or j)arty to whom the privilege has been 
granted to ex])end money in making a road or laying down a railway, or 
constructing a Avatercoursc, or erecting buildings ; the Court of Chancery 
will interfere by injunction to prevent such consenting landowner from 
disturbing the enjoyment of the way or watercourse, or easement, so ver- 
bally granted {t). And where w’orks involving ex])ense are made on 
land belonging to an incorporated company, on a spot where the company 
may be considcreil personally present, where their premises arc situated 
and their operations carried on, the company, though an incorporated 
body, must be considered, for all purposes of knowledge and accpiiesccnce, 
to be in the saimi position as a ]>rivate individual, and will he bound in 
the same way (w). In cases of this sort, where a j)arty has obtained an 
equitable right to the enjoyment of an casement or privilege liy reason 
of the ex]>enditure of his money on the faith of a verbal promise or under- 
standing, but has no legal title to any incorporeal right over the land of 


(7) Pou'ftJ V. Safishur^, 2 Y. «fe J. 301. 
(/•) Ld. 'IVjnterdHii, C. J., Shadwet! v. 
Hutchinson , 1 M. M. 352. jesser y. 
Gifford, 4. Purr. 705, 2143. 

Hopivond V. Scho/ield, 2 Mood. & 
Kob. 35. BnttishiUv.Hmd, IHC. P. 715; 
25 Law J., C. P. 2UO; po.st, ch. 4, s. 2. 

U) 2 Eq. Cas. Abr. 522, i»l. 3. Jnck~ 
stm V. Cator, 5 Ves. 080. Powell v. 


Thomas, 1) Hare, 300. Mold v. [Vhent- 
croftfill Puav. 510. J)nkr of Devonshire. 
V. Kltjtn, 20 Liiw .1., rii. 4!)5. Past Ind. 
Co. V. rinrent, 2 Aik. H2. Davies v. 
Marshall, 7 Jur. N. S. 1247 ; 4 Law R. 
N. S. 581. 

(m) Laird v. Birkenhead Bail. Co, 1 
Johns. 500 ; 29 Law J., Ch. 218. 
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another, his equitable cldm may, in general, be got rid of by tendering 
him the amount of his expenditure before the privilege is withdrawn or 
the enjoyment of it has heen interrupted. 

If a tramv/ay is made aeross land with the eonsent of the owner of 
the fee, and is used for a number of years on payment of rent, the Court 
of Chancery will interfere to i)rcvont an arbitrary increase of the rent, and 
prevent the licensee from being deprived of the use of the tramway on 
proper compensation being paid to the owner of the soil for the enjoyment 
of the way (a;). 

If the owner in fee of land stands by and allows another person to 
erect a building upon his land, and afterwards agrees with him as to the 
rent to be paid for it, neither he nor any person claiming under him can 
deprive the person who has so laid out his money of the use of the 
building (;y). And if an adjoining landowner assents to the rebuilding 
of a house upon a certain plan, with an increased elevation, or with an 
enlargement of ancient windows, or the opening of new windows, and 
the house is accordingly rebuilt on the approved plan, the approver cannot 
afterwards object to the alterations (-jr). 

Where an easement has been bargained for and sold by parol, and 
been enjoyed for years by the ]»in’chaser thereof, the court will restrain 
the vendor and any 2 )i‘rsoiis claiming under him (not being a purchaser of 
the land for value without notice), from disturbing or interrupting the 
enjoyment of the privilege. Thus, where A sold to his neighbour 13 the 
right of using two chimneys in A’s wall for a certain consideration, which 
was j)aid, and the chimneys used for several years, and C 2 )urchascd A’s 
house without notice of the right, but there being fourteen chimney-pots 
on the wall, and only tw'elvc (lues in A’s house, purchased by C, the 
court held that C was put on inquiry, that he had constructive notice of 
the right, and an injunction was granted to restrain him from stopping 
iq) the tw’o chimneys leading to the two extra chimney-pots (a). 

Whenever a licensee has enjoyed an casement for several years, the 
court will not allow such enjoyment to be summarily interfered with, and 
the licensee jmt to great immediate inconvenience, but will by injunction 
prevent the disturbance of the privilege and put th6 question in dispute 
between the i)artics in a proper course of investigation 

InjuncUon to prevent obstructions to the free access of lujht to tvindows , — 
If a building has been commenced which, when carried up and finished, 
will cause a serious obstruction to the passage of light and air to ancient 
windows, the owner of the windows may obtain an injunction to restrain 

(a:) Mold V. WhvatcroJH, ‘.27 Beav. f)lO. (/i) Hvrt'fy v. Smithy 23 Bcav. 300 ; 1 
(i/) Dnnn v. Spumcry 7 Vcs. 3.'U{. K. A J. ?102. 

(i) ColcMug V. Jiasset, OJi Law J., Ch. (/O Jlervey v. Smith, ut sup. 
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the erection of the building (c). But the coii^t will not, upon an exparte 
application for an injunction, order a building which is in course of erection 
to be pulled down, as that might do irreparable injury to the party 
erecting it, if on the linal hearing of the matter it should be found that 
the right was with llim. The proper order will be for the building not to 
be further proceeded with, until the rights of the parties have been 
decided by the proper tribunal (d). 

If ancient windows looking over or upon the land of another have 
been enlarged, and then totally obstructed by the adjoining landowner, a 
court of equity will, on the windows being restored to their ancient 
dimensions, grant an injunction to restrain such adjoining landowner from 
continuing the obstruction to the rcstoicd windows {<•). And if a party 
possessed of an ancient diamond-paned, or stonc-miillioned, or Gothic 
window's, or a window painted on the inside, puts in a modern sash with 
plate glass, or rubs off the paint and so increases the volume of light 
inside his house, and his neighbour blocks up the window, or builds 
immediately before it, the court will by injunction compel him to 
remove the obstruction, on the groimd that there has been no enlarge- 
ment of the external aijerturc {/), 

A party does not lose his right to an injunction merely because he 
has himself erected buildings which deprive him of a certain amount of 
light and air (/;). 

Injunction to prevent the ivorkiny of mines and fpiarries so as to dejn ive 
the adjoininy land of its necessary support. — If tenant in fee-simple grants 
a portion of his land for building [)urposcs, he impliedly grants, as we 
have seen, an easement of lateral support for the buildings from his 
adjoining land ; and if he, or those who claim under him, attempt to 
derogate from the grant by excavating so as to endanger the buildings, 
the court will grant an injunction to prevent the threatened miscliief. 
And w'here a landowner has sold his land to a railway comj)any under the 
compulsory powers of an act of parliament, the court 4vill interfere by 
injunction to prevent him from working mines in his adjoining land, so 
as to endanger the stability of the railway, unless the legislature has 
given the company fhe power of purchasing such adjoining land, and has 
provided that they shall protect themselves by })urcliasing so much of it 
as may be required to give their railway and works the requisite amount 
of lateral support (/t). 


(f;) Arrrdvckna v. Kclk, 5 Jlir. N. S* 
lU; JJa Law T. H. Mck v. 

S Ruhs. 1*^1. Sutton V. L(l. Moiitfortt ^ 
Siin. 55!). 

(//) Ilydvr V. Penthnrn, 1 Vos. son. 
W‘ymtunlioj..y. 2 Swarist. .‘Jijij. 

(#*) Cooper V. Hubhuvkf 30 Beav. 1 00 ; 


»*il Law .T., Cll. 150. Wvnthei'lnj v. /Pass, 
yji ib. ]yo, Jfmes v. Taplintf^ {) jnr, N. S. 
Aii2. 

{/) Turner v. Spooner, anUj, p. 1 W. 

(//) Arrvdeckna v. Kelk, 2 Gill’. OHl. 

[h) North-Iiust. Rail, Co, v. Elliott, 
ante, p. 7y. 
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OF NUISANCES AND INJURIES FROM THE NEGLIGENT USE AND 
MANAGEMENT OF REAL PROPERTY, AND FROM KEEPING 
FEROCIOUS ANIMALS. 


Section i. — Of nuisances. — Nuisimcos 
from sowers, drains, liriok-biiriiiii*', 
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factorics — Defilement of springs nnd 
stroains — Noisy nuisances — Collec- 
tion of crowds — Injuries from spring- 
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milling sliafis, areas and cellars — 
Dangers and cdistructions in private 
and puldi(j ways and navigable rivers 
— Locomotive steam-engines — Dedi- 
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the part of the plaintiff — Where the 
plaintilf’s right to recov'er is not de- 
foate»l by his being a trespasser — In- 
juries from ferocious animals and mad 
dogs. 

Section it . — Ahaltnncnt nf unisnnccs~~» 
Statiitonf roncdics and penaHivs— Ac- 
tions, — Abatement of nuisances — Sta- 
tutory remedies and penalties in re- 
spect of nuisances from gas-works 
and the Jbuliiig of wells and pumps — 
Actions for nuisances — Notice before 
action — Continuing nuisances — Par- 
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ants — Ideadings, defences, evidence, 
and damages. 

Section m. — Prevention of nuisances hy 
inJuHctiony prohibition^ and indict- 
ment. — Iiij miction — Acipuesccnce pre- 
cluding eipiitable relief — Prevention 
of public- nuisance hy prohibition and 
by indictment — Nuisances in public 
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eandi — Who may dedicate — larnited 
dedication — Highway of necessity— 
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SECTION I. 

OP NUISANCES AND INJURIES FROM THE NEGLIGENT USE AND M.\NAGEMENT OP , 
REAL PROPERTY, AND FROM KEEPING FEROCIOUS ANIMALS. 

Of nuisances . — The iorni nuisance, derived from tlic Frepcli word 
nuirej to do hurt or to annoy, is applied in the English law indis- 
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criminatcly to infringements upon the enjoymeijt of proprietary and 
personal rights. A man may become responsible for a nuisance by 
erecting a building which overhangs the house or land of his neighbour,^ 
or by constructing a cornice, or fixing a spout, or any projection which 
causes, or lias a tendency to cause, an unnatural quantity of rain-water to 
descend on his neighbour’s house and laud (/) ; also by erecting and 
working a noisy smith’s forge, or noisy workshops (1*), or a stinking tallow- 
furnace, smelting-house, dye-house, lime-kiln, tan-pit, privy, or hog-sty (Z), 
or making a cesspool, the filth from which percolates through the soil and 
contaminates the water of his neighbour’s well or spring {m), or burning 
lime or bricks, or* erecting a glass-house or brew-house so near to a 
dwelling-house that the smoke and smell thereof enter the house and 
render it unfit for habitation (w), or setting up a lime-pit for cleaning 
skins, or a dye-house, and letting the drainage therefrom run into a 
watercourse or pond, and corrupt the water, or destroy or deteriorate the 
fish and the fishing (o), or disturbing a decoy-pond by the firing of guns 
in the neighbourhood of the pond (p), or stopping or diverting water that 
used to run to another’s mill (y). 

Nuisances from the n'^n-repair of or from neglectimj to cleanse^ sewers^ 
dtmns^ <ind tmtercourses . — Every occupier is bound to ])revent the filth 
from his drains or cesspools from filtering throug^i the ground into his 
neighbour’s house or land. Tt is a cJiarge or duty laid on him of common 
right, for neglect of which he is answerable (/*)• Every grantee also of an 
artificial drain or watercourse constructed for the passage of water through 
the land of the grantor, for the use and benefit of the grantee, is bound 
to maintain and repair the drain and watercourse and keep it in proper 
order ; and if he neglects so to do, and the watercourse becomes obstructed 
so that the grantee’s surplus water floods the laud of the grantor, the 
latter is entitled to compensation in damages for the nuisance (.«?). 

The grantee of a right of passage for waste waf,cr from his messuage 
or tenement, through a drain or watercourse in the land of blic grantor, is 
guilty of a nuisance if he allows the foul water and filth from privies or 
water-closets to enter the drain ; and the grantor of the casement or the 
owner of the land through which the right of watercourse extends may 

(/) Penniddorlcs oasp, 0 Co. 20r) ; («) A Id red's case, J) Co. HO a. Hodtj. 

case, ib. 1*0. Jlrifnnfds v. Clark, khison Kannr. H L. T. Ji,., N. S. 451; 
Fort, 212. Fa,/ v. Prrnfke, 1 C. B. 82H. 2 N. K., Q. B. 2?2. 

(A) ftradle,/ v. CilL I.iitw. «!l. Ellwt- {],) KM: v. ffick,;ri„f/ill, 11 i\To(l. 74, 

son V. Feethum^ 2 Bing. N. C. J34. 130; 3 Salk. 0 ; 14. Carrimjton v. 

(/) P,/i/nton V. GilL Morle,/ v. Praf/nrll, Taylor, 1 1 Fast, 5'i 1. 

,Cro. Car. 510. Junes v. Powell, llutt. (r/) F. N. B. 1H4. 

135. Blhs V. Hall, 4 Bing. N. (1. 183. fr) Tenant v. Goldiny, 1 Salk. 21. 

(w) Norton v. Sdwie/ield, 0 M. & VV. (s) Ld. hUjremont v. Pnlman, M. & M. 

C05. 404, cit(‘(l Bell v. Twentyman, 1 15. 

(») WaUer v. Selfe, 4 T)e Gex & Sra. 775. Honm v. Dickenson, 2 Ltl. Kayrn. 

321; 20 Law J., Ch. 433. Jones v. 1508. Ante, pp. 118, 1 10. 

PoweU, Palm. 530. 
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stop up the watercourse for the purpose of abating the nuisance {t). 
Every landowner who constructs a sewer on his own land, and uses it for 
the purpose of draining* his own premises, is bound to keep the filth from 
this sewer from becoming a nuisance to the adjoining occupiers ; and if, 
by reason of an original faulty consjtruction of the sewer, the filth there* 
from percolates through the soil and floods the cellars of the adjoining 
occupiers, the landowner will be responsible for the nuisance, although 
such occupiers arc his own tenants (a). But a landlord who builds houses, 
and constructs a sewer through his own land for the purpose of draining 
them, and makes drains from each house into the sewer, does not thereby 
render himself responsible to his own tenants for the repair of the sewer, 
or for injurit's that may be occasioned to them from overflowings of the 
sewer ; for the grantor of a right of watercourse or passage for water 
through his land is not, as "wc haA*e seen, bound to keep the watercourse 
ill repair for the benefit of the grantee, unless he has by ex[)ress contract 
taken that duty upon himself. Jt is tlie grantee of th? easement who is 
bound to keep the drain or watercourse in i)ropcr order and prevent it from 
becoming a nuisance (ante, pp. 118, 110). 

Offemive smells and noisome trades . — A man may, without being liable 
to ail action, exercise a lawful trade, as that of a butcher, brewer, or the 
like, notwithstanding it be carried on so near the house of another as to 
be an annoyance to him, in rendering his residence there loss delectable or 
agreeable : provided the trade be so conducted that it does not cause what 
amounts in point of law to a nuisance to the neighbouring house. But 
if a nuisance is created, it is no ansivcr to an action for damages to show 
that the place where the trade is carried on is a fit and convenient place 
for such a trade and that the exercise of the trade there is only a 
reasonable use by the defendant of his own land. The spot may be very 
convenient for the defendant or for the public at large, but very incon- 
venient to a particular individual, who chances to occupy the adjoining 
land ; and proof of the benefit to the public from the exercise of a par- 
ticular trade in a. particular locality can be no ground for depriving any 
individual of his right to compensation in respect of the particular injury 
he has sustained from it (x). Where, therefore, it is said that “ a tan- 
house is necessary, for all men wear shoes,'* yet this may be pulled 
down if it is erected so as to cause a nuisance to another : so of a glass- 
house, for they ought to be erected in places convenient for them (^) : 
what is meant is, that they must bo erected in a place where they will not 
cause a nuisance to anybody. 

(0 Cmrffirell v. Russelly 20 Law J., 10 C. B., N. S.. 470, ovemiling Ilnlo v. 

Lxcli. 05. Jiarhtr. 4 C. 11., N. S. UO.’). Hvijing- 

(t/) Ahlou v. Grant. 3 Fill. & 111. 128. bothnm v. AW. Continent. JSt. P. Co. 8 
(.r) Jtamford v. Turnivy, 31 Law J., C. B. 337. 

Q. B. 28(if, Cavey v. Lidbctt€t\ ib. 21)0 n. (y) Jo^ncs v. Powell. Palm. 630. 
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It is not necessary to prove that the sme^ is unwholesome. The 
smell of stied hogs, melting tallow, and other smells, may not be positively 
noxious, blit they may bo very noisome and sickening, keeping all who 
inhale them in a state of chronic discomfort, though they may not injure 
or destroy hcaltli (r). Trades are no doubt carried on for the benefit of 
the public, but the primary object is the benefit of the particular manu- 
facturer who realizes the profit of the business ; and it is no answer to a 
private individual, wlio is prejudiced or injured by the exercise of the trade 
in such a way as to be a nuisance, to say that others are benefited by it (a), 

Bricl'-bifniinff. — 13 rick- burning, is not in itself a noxious trade (/>), for 
bricks may be burned, by the selection and combination of proper sub- 
stances for burning, without the emission of smoke or disagreeable smells; 
but if, by the use of coals or impure ashes and animal substances, smoke, 
and vapour, and noisoii gases arc communicated to the air wliich sur- 
rounds and enters the plaintilT’s house, so as to cause inconvenience to 
the occupiers thflrof, and render the house manifestly less comfortable, 
the brick-burning will be a nuisance, though the i)ollution of the air may 
not be carried to the extent of rendering it noxious to animal or vegetable 
health. But the inconvenience or discomfort must go to the extent of 
materially interfering with the ordinary physical comfort of human exist- 
ence, not merely according to elegant or dainty*- modes and habits t)f 
living, but according to plain, sober, and simple notions amongst English 
people (c). 

In cases where a man is not carrying on the trade of brickmaking, 
but is merely digging out the soil from his own land for the building of 
a house thereon, and when the nuisance consequently is of a temporary 
nature, and is also of a trilling character, the court will not interfere by 
injunction, for a man must have a house to live in ; and it is reasonable 
that he should make his ow'ii bricks out of his own land at a slight tem- 
porary inconvenience to his neighbours (fZ). 

0/ jrresoriptivc rifflds lo the exercise of a noisome truth. — [f the trade 
is proved to be a noisome trade tlie defendant may, ncvgrthcless, establish 
a prescriptive right to the exercise of the trade on the i)articular spot, by 
showing that he has exercised it without molestation or interruption for 
the period of twenty years (c). “ Jt used to be thought, that if a man 

knew there was a nuisance, and went and lived near it, he could not 


(z) WtiHcrs V. 4 iJo Gex & Sin. 
323. 

(a) Stockport Wnteru'orks Co. v. Potter, 
31 Law .7., Kxoh. 15; 7 11. A 'N. 100. 

(/>) Wanstvad hoenl Board, d’c. v. Hill, 
13 C. B., N. S. 470; 32 'Law J., M. 0. 
135. 

(c) Knight-Bruce, V. C., Waller v. 
Selfe^ 4 De Gex & Sui. 323. Pollock v. 


^Le,stcr, 11 Hare, 200. Jtrardmore v. 
Trcdirell, 31 Law J., Cli. H03. Jtanijord 
V. Tamliof, ante, p. 135. 

'{d) At't.-den. v. Cleaver, Ifl AVs. 2l!). 
Cleeve V. Alahaiiif, U W. IL HH‘2. Care}/ v. 
Lidhellvr, 13 C. ji., N. S. 170; 32 LtiwJ., 
C. P. U)r). 

(<■) Elliofson V. Feetham, 2 lling. K. C. 
134. Bliss V. Hull, 5 Sc. 504. 
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recover, because, it was said, it is he that goes to the nuisance, and not 
the nuisance to him. That, however, is not the law now” (/). 

Nuisances from privies^ chimneys^ and manufactories — Liability of the 
landlord and occupier, — If a nuisance be created on premises, and a man 
purchases the premises with the nujsance upon them, though there be a 
demise for a term at the time of the purcliase, so that the purchaser has 
no opportunity of removing the nuisance, yet, by purchasing the reversion 
with the existing nuisance, he makes himself liable for the continuance of 
the nuisance. But if, after the reversion is purchased, the nuisance be 
erected by the occupier, the reversioner incurs no liability ; yet, in such a 
case, if there were only a tenancy from year to year, or any short period, 
and the landlord chose to renew the tenancy after the tenant had erected 
the nuisance, that would make the landlord liable. He is not to let the 
land with the nuisance upon it {g). 

A landowner who creates a nuisance upon his land, or purchases land 
with an existing nuisance upon it, cannot, by granting or conveying the 
land to another, get rid of his responsibility on the ground that he has no 
longer any control over the nuisance. “ Before his assignment over he 
was liable for all conso(piential damages ; and it is not in his power to 
discharge himself by granting it over ; more especially where he grants it 
over reserving rent, whereby he agrees with the grantee that the nuisance 
should continue, and has a recompense, viz. the rent, for the same : for 
surely, when one erects a nuisance, and grants it over in that manner, he 
is a continuor with a witness. Suppose the lessor or assignor had been 
seized in fee, and had erected this nuisance, and then infeolfed another 
over, he had conveyed this as a nuisance, and causa caus(v est causa causati. 
And if a wrong-doer conveys his wrong over to another, whereby he puts 
it out of his power to redress it, he ought to answer for it. And it is a 
fimdamcMital principle of law and rcfison, that he that does the first wrong 
shall answer for all consequential damages ; and the original erection does 
influence the continuance, and it remains a continuance from the very 
erection, and by the erection, till it be abated” (//). 

If a landlord erects privies in such a situation that the use of them 
must necessarily create a nuisance, and the ])rivics are demised to tenants 
who use them and create a nuisance, the landlord will be responsible for 
the erection and continuance of the nuisance (/). And whenever the very 
existence of the thing demised constitutes a nuisance, the landlord is 
responsible. This has been held tojbe the case wdiere the thing demised 
consisted of a wall erected so as to impede the access to a public market 


(/•) Hyles, J., 4 C. B., N. S. MMO ; 27 OIW. Thumjmn v. Glhmu, 7 M. & W.462. 
Law J., C. 1». 20H. (0 Jlt jn v. Pvfiiy, 1 Ad. & E. 822. 

{(/) Littledalc, J.. 1 Ad. A' E. H27. (/*) Thutupson v. Gibsorif 7 M. «Sr W. 

(/i) l*er Cur., Roswell Prior, 12 Mod. 458. 
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or obstruct the access of light and air to ancieyt windows (/) ; a dam or 
mound of earth stopping up the channel of a river or watercourse, or 
keeping a mill-pond at an undue elevation (m ) ; a dangerous excavation 
made by order of the landlord, and left unguarded and unfcnced, by the 
side of a public thoroughfare (/?). But if the landlord demises tenements 
and premises which are not in themselves a nuisance, but may or may not 
become a nuisance, according to the mode in wliich they are used by the 
tenant, the landlord cannot be made responsible for a nuisance created 
upon them by the tenant. He is not responsible for enabling the tenant 
to commit a nuisance, if he pleases. Therefore, where the landowner 
erected a coffee-shop with a low chimney under the plaintifl’s window^s, 
and let the coUfee-shoj) to a tenant who lighted a fire in the chimney, and 
created a great smoke, which penetrated the plaintiff’s dwelling-house 
and caused a nuisance,''.! was held that the landlord was not responsible 
for this nuisance, as the tenant could have burnt coke or charcoal in the 
chimney, and have used the chimney without necessarily creating a great 
smoke, or might have abstained from making fires at all wdien the wind 
was in such a direction as to carry the smoke to the plain tifl’s house (o). 
An occupier who uses premises demised *10 him so as to create a nuisance 
is, of cour.se, ahvays res]) 0 UKsible for the con.scqucnces of his wrongful act 
(ante, p. 134). • 

Dejilement of springs and running streams.— Wa have already seen that 
the right to have a stream flow in its natural state is an incident to the 
property in the land through which it passes, and that all may reasonably 
use the w'ater who h: vc a right of acce.ss to it. Kvery ]>erson, therefore, 
who throws dirt and rubbish into the stream so as to block up the chan- 
nel, or defiles the water with gas refuse and filth, and prevents the riparian 
proprietors and others from having the beneficial use of the water they 
have been accustomed to have, is guilty of a nuisance, and may be made 
responsible in damages (p), unless he has gained a prescriptive right to 
carry on an offensive trade on the river-bank, and corrnptd;he water ( 7 ). 

Koisg nuisances.— Quliitnoss and freedom from noise are indispensable 
to the full and free enjoyment of a dwelling-house. Every person, tlierc- 
fore, who blows a horn in the night-time in the neighbourhood of a dwell- 
ing-house, so as to disturb the repose of the inmates, is guilty of a nuisance, 
and is responsible in damages, unless he can show .some justification for 
the making of a noise (r). Every person, aI.so, who erects a mill or a 


(1) Row'i‘11 V. Prior, ante, p. VZ2. 
ini) Tloll’s Abr. Nuisance, A', li. 

(/»,» Lvafie V. Pound, 4 I’aiint. 640. 
Bishop V. Tnustfis Bed. Charity, 28 Law 
J., Q. h. 215; 1 ICn. A El. 607. 

o) Jiivh V. Bmterjield, 4 C. B. 805. 

p) Muryutroyd v. Ilohinsou, 7 Ell. & 


Bl. 001 ; 20 Law .T., Q. B. 200. Hody. 
kiiison V. Pnnor, 02 Law .1., q. 11.; H L. 
'r. R., N. S. 451. Stockport Watery d^c. 
Co. V. Putter, 02 Law J. 

(q) Ante, p. 130. matey v. Shaw, 0 
East, 214. 

(r) Rex V. Smith, 2 Str. 703. 
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smith’s forge, or any noisy machine, or carries on any noisy trade or manu- 
facture adjoining a dwelling-house, whereby the comfort and quiet of the 
• house are destroyed, and the rest of the inmates disturbed at night, is 
guilty of a nuisance, and is liable to an action for damages, unless he can 
show that he has gained a prescriptive right to make the noise by twenty 
years’ user and enjoyment (s). 

Collection of crowds, — It is an old principle of law, that if a person 
collects together a crowd of people to the annoyance of his neighbours, 
that is a nuisance for which he is answerable. Therefore, whore the 
defendant was in the habit of inviting persons into his own grounds to 
shoot pigeons, and the effect of that was that idle persons collected near 
the spot, trod down the grass of the neighbouring meadows, destroyed 
the fences, and created alarm and disturbance amongst the women and 
children in the adjoining thoroughfares, it was held that the defendant 
was guilty of a nuisance {f). 8o, where the defendant descended in a 

balloon into the plaintiff’s garden, and a number of persons rushed into 
the garden to render help and gratify their curiosity, and destroyed the 
plaintiff’s hedges and crojis, it was held that the defendant who had set 
the balloon in motion and caused the mischief was rcsi)onsible for the 
injury (u). 

Injuries from spring-rpnis^ man-traps,, dog-spears,^ engines^ and machines 
placed on. land. — lly 7 & 8 Goo. 4, c. 18, ik is enacted, that any person 
who shall cause to be placed (s. 1), or shall knowingly and wilfully 
continue (s. 3), any spring-gun, man-trap, or other engine calculated 
to destroy huiuaii life, or inflict grievous bodil}^harm, with the intent 
that the same, or whereby the same, may destroy or inflict grievous 
bodily harm upon a trespasser, or other person coining in contact there- 
with, shall be guilty of a misdemeanour : but the setting of any gun or 
trap, such as is usually set with intent to destroy vermin, is not (s. 2) 
to bo thereby rendered illegal ; nor the setting of a spring-gun, trap, or 
engine in a dwelling-house (s. 4), for the protection thereof in the night- 
time (./;). 

I’hc setting dog-spears on land is not in itself an illegal act, nor is it 
rendered such by 7 & 8 Geo. 4, c. 18 (ante, p. 139), if it appears that the 
dog-spears were set in a wood for the mere purpose of destroying dogs 
trespassing in pursuit of game, and not with intent to destroy human 
life, or inflict grievous bodily harm on any human being. The owner of 
a dog, therefore, passing with his do^ through a wood, has no right of 
action against the owner of the wood for the death of, or for an injury to, 

{$) linullvn V. 1 Liitw. no. Et- («) 6V#7/t'V. /Sf/zviw, 10 Johns. (U. S. R.), 
/iotsoH V. P'l’cthaniy Ji Jlinpf. N. C. UW; 2 081. 

Sc. 174. Ante. p. lOll. Holtnu v. J)c Hdd, (jt) Bird v. Ilollronkj 4 Rintf. 028. 

2 Sim. N. S. 100. Beaitf v. Clayton. 7 Taunt. 489. Holt v. 

(/) Rrx V. MoorCy 0 B. & Ad. 188. Wilkc», 0 B. & Ad. 004. 
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his dog, who, by reason of his own natural ijistinct, and against the will 
of his master, runs off the patli against one of the dog-spears, and is 
killed or injured (y). 

Injuries to animals from dog-traps, — Every man must be taken to con- 
template the probable coiisc(iuenecs of the act he docs, and, therefore, 
where the defendant caused tra})s scented with the strongest meats to be 
placed on his own land, so near to the plaintiff’s house as to influence the 
instinct of the plain! ifTs dogs and cats, and draw them irresistibly to 
their destruction, it was held that the defendant was responsible to the 
plaintiff for the injuries he sustained, although he had no intention of 
injuring the plaintiff, and meant only to catch foxes and vermin. It was 
held also, that the defendant would be responsible for injuries sustained 
by any dogs teini)ted from the highway, or a ])ublic path, to the traps on 
the defendant’s land; as he bad no right to invite them there for the pur- 
pose of destroying them (^z). 

Injuries from unguarded ivellsy mining-shafts^ areas^ and cellars , — 
Where the surface of land is in possession of one man, and the subsoil 
and minerals in the pr)ssession of another, and the mineral owner sinks a 
mining shaft to enable him to work the minerals, it is his duty to fence 
the shaft so as to iwcvcnt injury to the cattle and sheep depasturing upon 
the surface (<^). If a man hires a meadow, and turns his cattle therein, 
and they fall down the disuwd shaft of a mine, the person to whom the 
shaft belongs, and who has the dominion and control over it, will be 
responsible for the damage done (Jf), Every occupier of land who allows 
wells or mining-s] afts 1ft remain on his land unguarded and unjjrotectcd, 
is responsible in damages to all persons who sustain injury from falling 
into them, jirovided they were lawfully traversing the land on which the 
shaft or w’ell existed, and fell into it without any negligence or misconduct 
on their part; but if they w’crc at the time trespassers on tlie land, and 
the well or shaft was more than twenty-five yards from a public carriage- 
way (post, p. 142jj they would not he entitled to maintain an action (c). 
Where the defendants were owners of waste land which w'as bound(‘d by 
two highways, and the defendants worked a cpiarry in the waste, and the 
plaintiff, not knowing of the quarry, passed over the Avastc in the dark and 
fell into the quarry and broke liis leg, and then brought an action for 
damages, it was held that the action could not be maintained, as there 
was no legal obligation on the defendant to fence the quarry for the 
benefit of the plaintiff, who was a mere trespasser upon the land {d), 

(y) Jordin v. Crump, H M. W. 787. ^ Bishop v. Trustees Bed. Char. KlI. Kll. 

(z) Towmendv. t) East, 277. 097. Virknrd v. Smith, JO C. B., N. S. 

{a) Wiltiams v. Groncott, 2 N. B. 420 ; 470, 

8 L. T. R., N. S. 400. id) Ifouusett v. Smi/lh, 7 C. B., N. S. 

(A) Sjfhrny v. White, 1 M. &' W. 40.0. 7.‘J1 ; 20 Law .T., C. P. 200. Biuhs v. 

(c) JIurdcdHtle v. South York, tfe. Rail, South York tf- River Bun Co, 32 Law J., 

Co, 4 H. & N. 67 ; 28 Law J., Kxch. 139. Q. B. 20 ; 3 B. & S. 244. 



SECT. 1 .] DANGEROUS PREMISES DANGEROUS WAYS. 141 

If a man gets upon strange premises when it is dark, so that he 
cannot see, he should keep a good look-out, and has only himself to blame 
if he sustains injuries ‘from running against objects, or falling down 
places, which might have been avoided by the exercise of ordinary care 
and caution {c). 

Every owner of a house adjoining a highway is bound to secure his 
shutters, and swing-doors, and things placed against his house, so that 
they cannot be readily thrown down on passengers by idle or mischievous 
persons. . Thus, where the cellar-door of a tradesman was opened and 
thrown back against his house, and some little boys playing with the 
door threw it over upon the plaintiff and broke his leg, it was held that 
the tradesman was responsible for the injury, as he had provided no 
fastening to keep the door back. “A tradesman under such circum- 
stances is not bound to adopt the strictest means for preventing accidents, 
but he is bound to use reasonable precaution, such as might be expected 
from a careful man ” (/). But if the door is a door of great weight, and 
so thrown back that it coultl not be pushed forward into the street with- 
out the exercise of great force and strength, the remedy would be against 
the wilful wTong-doer and not against the tradesman, who reasonably 
sup|)oscd a fastening to be, under such circumstances, unnecessary. 
Whether proper care hi\,s been taken to prevent the door from faljing 
f(‘rward is a (juestion for the jury. 

Injurks from the damjerous state tf private ways . — If landowners have 
given an exi)ress or implied permission to strangers to use a private way 
leading across tlieir lands, or if they suffer a particular pathway to be 
used ns the ordinary means of access to their dwelling-houses, it is not 
C(>nij)etent t(j them to do any act whereby injury may arise to persons 
using the way, without giving them timely notice of what has been done, 
or revoking the license or permission to come upon the land. And as 
the owners themselves are not justified in placing any unknown dangers 
in the way of persons using the private way, so neither can they authorise 
anybody else to do so (//). If the landowner takes toll for the use of the 
W'ay, and invites people to use it, it is his duty to keep it in a safe state, 
and fit for use ; and if he is cognizant of some hidden danger, he ought 
to remove it, or close the way to the public (//). h^very occujucr of a 
house wdio makes or permits the continuance or use of a pathway to the 
house, may fairly be deemed to hold out an invitation to all persons who 
have any reasonable ground for coming to the house to pass along his 
pathway ; and he is res])onsible for neglecting to fence off dangerous 

(f) inZ/iiwsou V. /'Vi/rnV, Law J., Kx. 27 I^aw J., 0. P. 320. Gallaghvr v. 
173. Humphvry, 10 W. R. (501:; 0 L. T. R. 

(./•) 'riiulal, C. J., Dunids v. Putter, 4 N. S.(S84. 

C. ife P. 2G2. Pruvtor v. JInrris, ib. 337. (A) (iibhs v. Tritstees of Lir. Docks, 3 

0/) Curhy V. WU, 4 C. B., N. S. 550; H. & N. 104; 27 Law J., Exch. 321. 
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places, in tho same way that a shopkeeper, who invites the public to 
his shop, is liable for leaving a trap-door open without any protection, by 
which his customers suffer injury (t). But a person who strays from the 
ordinary approaches to the house, and trespasses upon the adjoining land, 
where there is no path, has no remedy for any injury he may sustain from 
falling into unguarded wells or pits, as tho injury is the result of his own 
carelessness and niisconduct (/j). If A gives B permission to cross his 
yard, across which there are a dozen different routes, and A has dug a 
hole in the yard which he usually keeps covered, but one night ho un- 
covers it, and B, crossing as usual and not expecting any danger, falls in 
and is injured, A is liable for tho injury. But if the hole has always 
been uncovered and B walks into it in broad daylight, he has no cause of 
action against A (/). 

Nuisances adjoiiKng highways — Dangerous pits ami excavations — Steam- 
engines and windmilh. — By the General Highway Act, 5 & G Win. 4, 
c. 50, s. 70, it is enacted, that it shall not be lawful for any person to sink 
any pit or shaft, or to erect or cause to be erected any steam-engine, gin, 
or other like machine, or any muchiner}' attached thereto, within tlie 
distance of twenty-five yards, nor any windmill within fifty yards from any 
part of any carriage-way or cart- way, unless such pit, or shaft, or steam- 
engine, gill, or other like engine or machinery, shall bo within some liouse 
or other building, or beliirid some wall or fence, sufficient to conceal or 
screen the same from the said carriage-way or cart-way, so that the same 
may not be dangerous to passengers, horses, or cattle {in) ; also, that it 
shall not be lawffd for any person to make or cause to be made any fire 
for calcining or burning of ironstone, limestone, bricks, or clay, or the 
making of coke, within fifteen yards from any part of the said carriage-way 
or cart-w'ay, unless the same shall be within some house or other building, 
or behind some wall or fence sufficient to screen the same from such 
carriage-way or cart-way. Penalties are imposed upon persons offending 
against the statute for each and every day that any su^-h pit, shaft, wind- 
mill, steam-engine, gin, machine, or fire, shall be permitted to continue 
contrary to the jirovisions of the act. 

Penalties are also imposed (s. 72) upon persons playing at games on 
highways, to the annoyance of the passengers, or making fires, or letting 
off fireworks, pistols, or guns within fifty feet of the centre of the way, or 
laying things on the highway, to the interruption of jiersons travelling 
thereon, or suffering filth or any offensive matter to flow upon the high- 

(/) Tindal, C. J., Lancaster Canal Co. Cro. Jan. ir)8. Stone v. Jackson ^ 1C C. B. 
v. Parnahy, ]1 Ad. & Ji. 243. Barnes v. • 204. Ifanlcasilc v. South York, dtv. 4 11. 

Ward, C'C. B. 120; 10 Law J., C. V. & N. 74. 

20n. Janns v. Jjean, 1 1 Moorc, 354. (w) As to nuisances from steam-thresh- 

(k) ^Vilde, B.. Botch v. Smith, 7 H. ing machines, A’wii/A v. Stokes^ 8 L. T. 11., 
N. 730 ; 3J Law Exch. 203. N. S. 424. 

(/) Blythe v. Topharn, I Boll. Abr. 88 ; 
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way from the adjoining premises, or in any way wilfully obstructing the 
passage of the highway. Provision is also made (s. 73) for the removal 
and abatement of all nuisances upon the highway. 

The use of locoimtive steam-engines on highways is authorised by 24 
& 25 Vic. c. 70, provided they are used (s. 13) so as not to create a 
nuisance (n). 

Dangerous excavations adjoining highways. — As persons are prohibited 
from sinking pits or shafts within the distance of twenty-five yards from 
any part of a carriage-way or cart-way, being a highway, it follows that 
any person who has sustained injury from the doing of the prohibited act 
is entitled to an action to recover compensation in damages from the 
wrong-doer ; and it is no answer to such an action to show that he had 
deviated from the liighway, and was a trespasser upon the adjoining land, 
at the time ho sustained the injury : but when the excavation is made 
beyond the distance of twenty-five yards from the carriage-way, and does 
not immediately adjoin any footpath or public place of passage where all 
persons have a right to go, and there is no obligation imposed upon the 
landowner on whose laud the excavation has been made to fence it off, 
and the ])erson falling into it would be a trespasser upon the intervening 
land before he reached the excavation, no action would be maintainable by 
the injured party (o). • 

Where the occupier of a dangerous area adjoining a highway set up 
as a delence that the premises had been exactly in the same condition as 
far back as could be remembered, and many years before he took possession 
of them (p), Lord l^"Jleidiorough held that, however long the premises 
might have been in a dangerous state., the defendant, as soon as he took 
possession of them, was bound to guard against the danger to which the 
public ha^bcen befijrc exposed; and that he was liable for the conse- 
quences of having neglected to do so, in the same manner as if he himself 
had originated the nuisance ; that the area belonged to the house, and the 
law cast upon the occupier the duty of rendering it secure (< 7 ). No ques- 
tion was raised in this case, however, as to whether the highway existed 
before the area was made : for if the area had been made, and the road 
afterwards dedicated to the ])ublic with the unfeiiced area beside it, the 
public would take the right of way subject to the danger and inconve- 
nience of the un fenced area (r). 

Dedication of a highway to the jtuhlic subject to certain risks and irwon- 


(//) Wtitkins V. lifdflin, 2 l’\ it K. 2JH). 

(o) Ifnrdrnstlr V. tSniiih Vork, dr. Rail. 
Co. 4 H. & N. 74; 2Hl,aw J., Kxch. lUO. 
lilyth V. Top/ifunt Cro. Jac. 151). Houti- 
sf/ V, Smith, Rinks v. South York A Hirer 
Dun Co. ante, p. 140. 

(p) Rnmns v. Ward, 0 C. 11. 420; 10 
LawJ., C. r. 200, Jarvis v. DeaHt 11 


Moore, 0f)4. 

(fy) Coujdonds. Hnrdinyham, OCampb. 
aOH. Iii.shop V. 'J'rustee.H Red. Charity, 
Pirknrd v. Smith, ante, p. 110. 

(r) Blackburn, J., Fisher v. Prow.se, 
ni Law J., Q. B. 210; 0 L. T., N. S. 
711. 
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veniences, — When a highway is dedicated to the public by the owner of 
the soil, the public can take no larger or more extensive right than the 
owner of the foe thinks fit to grant or allow (post, s. 3). If, therefore, 
the right of passage has been granted subject to a right vested in the 
adjoining landowners of depositing goods on the soil of the way, tlie 
public must take the right subject thereto (s). ISo if the highway has 
been dedicated subject to the right to have door-steps or cellar-flaps pro- 
jecting into it, the public must take the road as it is given to them, 
subject to those inconveniences and obstructions {^t). 

Where an ancient unfenced tidal ditch ran alongside a public high- 
way, and the commissioners of sewers took possession of the ditch under 
the powers of an act of parliament, for the purpose of their sewerage, and 
the plaintifl’, on a dark night, tumbled into the ditch with his liorse and 
carriage, it was held that the commissioners of sewers were not responsible 
for the injury, as the higlnvay and the ditch had immcmorially existed in 
the same state, and the commissioners were under no obligation to fence 
it off from the road. “ The road,’’ observes Parke, 11, was dedicated to 
the public with the ditch beside it. This is an ancient sewer, which has 
existed wntli the highway time out of mind, and therefore the public have 
only a right to the highway subject to the sower ” (?<)• Ihit whcne.ver a 
highway has been dedicated to the public, subject* to certain obstructions 
left in it for the convenience and accommodation of tlie occupiers of the 
adjoining houses, the obstruction or inconvenience to the public must 
not be increased by any act of commission or ('mission. Cellar-doors or 
cellar-flaps must no^ be left open or unfastened, so as to expose the public to 
any unusual, unexj)ectcd, or unforeseen danger. And all things accessorial 
tb the beneficial use and occupation of the adjoining dwellings must be 
kept in a proper and safe state, either by the occu])icrs of th^^houscs or 
those upon whom the law casts the burthen and duty of repairs (v), 

OhstructioH in imhlic thoroiujhfarei ^, — “If a man hangs a gate upon a 
post, and shuts it wdth a catch upon anotlujr post across a highway used 
for horses and .carriages, so that men on horseback or in carriages cannot 
pass without opening the gate, this is a common nuisance,” for a man 
has no right to put such an inipediment in tln^ road where none before 
existed. Put gates which have been in highways time out of mind are 
not any nuisance, because it may be intended that they began by compo- 
sition with the owner of the land w'hen he consented to the way (r). 

Whenever one man wilfully interferes with the free right of passage 

(«) Morunt v. ('hamhnlin, (J H. N. '10 Kxch. 771. Blacklmmo, J., /Wu r v. 
541 ; no Law J., Lxoh. Le Seve v. J^roirsc, ante, p. 140. • 

Mile End^ dc. Vostnj, H Ell. <t 111. 1000. {v) lJanhh\. Eotirr, Prodor v. I/arris^ 

(Q Cooper V. Walker^ Fisher v. Pro use, ante, p. 14.1. 

31 Liiw J., Q. II. 213. (j:J Vin. Abr. Nuisance, C. Jumes v. 

(//) Cornwall v. Mdrop. Com. of Sewers, Hayward, Cro. Car. 1H4; VV. Jones, 221. 
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of another along a public highway, there is an injury to a right, and an 
action for damages is maintainable. And whenever a private injury has 
been sustained from an unauthorized obstruction in a public thoroughfare, 
the injured party is entitled to compensation in damages. If one person 
wilfully and intentionally runs his oarriage before another person’s carriage 
in a public thoroughfare, stopping when he stops, and going ahead of him 
when he goes on, and crossing his path, so as to prevent him from having 
the free and uninterrupted use of the highway, and oblige him to pull up 
or slacken speed, for fear of a collision, the person so obstructing the 
public thoroughfare will be guilty of a nuisance, and responsible in 
damages to the party whose free right of passage has been wilfully and 
unlawfully obstructed. There is, in such a case, an injury to a right, and 
substantial damages arc recoverable. Where, therefore, the drivers of an 
omnibus com[)any headed and tailed the omnibus of a [>rivatc individual 
with the company’s omnibuses, and obstructed the highway with their 
V(‘hicles, so as to create a nuisance, and interrupt the free passage of the 
thoroughfare, it was held that the omnibus company was responsible in 
damages to tlui jirivate omnibus proprietor, who had been wilfully de- 
layed and im[)eded in the exercise of his right to pass along the public 
higliway (//). 

if a man builds a 4iousc or a bridge, so as to obstruct a public tho- 
roughl’aro, he cannot escape from liability by saying that it was the fault 
of the builder ov contractor, in not constructing it in some different 
manner (:). If the occupier of a house or building adjoining a highway 
directs certain repairs to ho done to his house, and it becomes necessary to* 
excavate the earth, and remove stone, timber, and materials from the 
premises, and the excavated earth ami materials are placed in the high- 
road, in f^fcit of the liouse, with the knowledge and sanction of the occu- 
pier of the house, the latter will be responsible for the obstruction, although 
it was placed there by the servants or w'orkmen of a builder or contractor. 
If, seeing the obstruction and the danger of it, and having control over 
everybody working upon his own land, and bringing materials out 
of his own house, he does uothunj to prevent or abate the nuisai C0| it 
lie silently ac(piicsccs in the conversion of the higliway into a place of 
deposit for materials brought from his own premises, there will be evidence 
to go to a jury of the things liaviiig been placed in the higlnvay by his 
authority (a). 

8o, by the civil law, every occupier of a house, whether he was the 
proprietor of it or a lessee, was held liable for damage caused by anything 
thrown out of the house, or llie premises belonging to it, into a street or 

U,\ Grpm V. TArntL (Jtu. (hiinih. Cn. 7 («) Ituryess v. Grotf, I C. B. f)0J. y;//x/t 

C. jj., N. S. ^!H); .1.. 1*. J-K v. Nhinman, 1 V». it l\ Ui8. 

(c) Ifolr V. Si1t\ntfb(nmu\ <lr. liaU. Co. f/rw Co. Law J., Q. B. 4v ; 

0 U. & N. 500 ; 00 Law J., Kxeli. SI. pest, s. 2. 
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public thoroughfare, or any other place. A^d the occupier was held 
responsible for the damage, if the thing was done by any of his family or 
domestics in his absence, or without his knowledge (/>). 

Ohstriictiuns in naviyabtc rivers. — The right of soil in arms of the sea 
and public navigable rivers, which is pr/z/id facie vested in the crown, 
independently of any ownership in the adjoining lands, must in all cases 
be considered as subject to the public right of j)assage, Innvevcr acquired, 
and any grantee of the ci‘owu must, of course, take subject to sucli right. 
If, therefore, he i)laccs any obstruction in tlio bed of the river, which 
deprives another of his riglit of- free passage along it, he is liable to an 
action for the iu-ivate and particular injury to the individual (c). Hut if 
the obstruction has not deprived any particular individual of his right of 
passage along the stream, or caused him any personal damage diflerent 
from, and independeVit of, that which is sustained by the rest of the 
public, an action for damages is not maintainable, but the ])ul>lic remedy, 
by way indictment, must be ])ursuod (d). If oysters and oyster-brood 
are so [daced in a navigable creek or river, and in such massc's, as unlaw- 
fully to diminish the depth of water and obstruct the navigation, a ship- 
owner or shipmaster is not, by reason thereof, justified in negligently or 
wilfully running his vessel upon the oyster-beds, and ilestroying the 
oysters, if there was abundance of room and w-ateV for the vessel to have 
passed up the I’iver without going upon the beds (e). 

Ohst ructions from sunken vessels — 'Fhe owner of a shij) siiidc in a 
navigable river by accident, without hu default or misconduct, is not 
bound to remove tiie nuisance, if the vessel is totally subnu-rged, and he 
has no longer the possession of it ; but if he has possession of the vessel, 
and e\erci>cs the dominion and control of an owner over it, Im is bound 
to take all reasonable and proper care to prevent acciilents t«> *iorv(!ssels 
navigating the river, and must remove the obstruction with all reasonalde 
diligence. Tliis duty attaches to the ownership of the vessel for the time 
being, and will bo transferred to a piircliaser of the sunken vesstd, who 
takes the wreck into his possession, and under liis management and 
control (/*). 

Where the public rvjht of free navigation is taken away., and the power of 
removing obstructut ns is vested in the hands of conseivators of the river by 
act of parliament, there can be no redress by way of action on account of 
any disturbance of the individual right. The individual grievance is only 
accessory, and, the principal being taken away, the accessory follows {g). 


{b) iJomat. Droit. Civ. liv. 2, tit. 8, s. 
1. PiUideft, lib. U, tit. .*b In^tit. lib. 4, 
tit. 0, 1. 

(c) Host: v. (tmves. i\ So. N. Jl. OO-J ; 
X)OSt, s. 2. 

(d) Dimes v. Hctlcij, 15 Q. Jl. 2H:i. 


(e) Mayor of CoUhvstvr v. firookr, 7 
Q. 11. ;D7. 

(/) ^^hitv V. Crinpy 10 Kxch. :U2; 2:1 
Law J., Kxch. *‘117. 

(7) Kenrnsv. Vordtvninvrs* Co, 0 C. 13., 
N. S. *‘1HH ; 28 Law J., C. P. 2Hr>. 
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Injuries to land from the erection of groins^ sea-walls, and defences 
against tides and cun'etits, — Every proprietor of land exposed to the in- 
roads of the sea may erect on his own land groins, or other reasonable 
defences, for the protection of his land from the inroads of the sea, 
although, by so doing, he may cau^e the sea to flow with greater violence 
against the land of his neighbour, and render it necessary for the latter to 
protect himself by the erection of similar sea-defences. “ Each landowner 
has a right to protect himself, but not to be protected by others, against 
the common enemy.” But a man has no right to do more than is ne- 
cessary for his defence, and to make improvements at the expense of bis^ 
neighbour (//). 

Negligent overloading of the foors of warehouses and huildings. — If one 
man overloads tlie floor of a warehouse with merchandise, so that *the 
floor breaks and crushes the goods of another man in the floor underneath, 
the latter is entitled to an action for damages against the former. If the 
floor is ruinous, the occui»icr must take good care that he does not put 
u])on such ruinous floor more than it can well bear ; and if it will not 
bear anything, he ought not to put anything up®n it to the prejudice of 
anotbi'T. Where the defendant, who was the lessee and occupier of a 
warehouse, underlet a cellar beneath the warehouse to the plaintiff, and 
the defendant so ovcrbtTrtliened the floor of the warehouse with merchan- 
dise that the flooi gave way, and crushed tln^ plaintiff's >vino in the collar, 
it was held that the defendant was responsible for the injury, and that it 
W'as no answer to the action to say that the floor was ruinous, and that 
the defendant was not bound to repair it; for he who takes a ruinous 
house ought to mind w'cll what weight he put into it at his peril, that it 
be not sojiiuch that another shall take any damage by it. But if the 
floor had mllon of itself, without any weight ])ut upon it, or by the default 
only of the posts in the cellar which supj)ort it, with which the defendant 
had nothing to do, there the defendant shall be exeused” (i). 

Non-repair of ruinous houses — LiahUitg of the landlord and occupier . — 
As between the landlord and occupier of a house, or the landlord and 
tenant, there is no obligation upon the landlord to keep the house in 
repair, in the absence of an express contract to that effect. If, therefore, 
the chimney of a house demised to a teiiaut becomes ruinous, and falls 
tliroiigh the roof of the liousc, and injures the furniture and family of the 
tenant, tbc latter has no remedy against liis landlord for the injury if). 
But the landlord is responsible to the imblic, and to the occniuers and 
proj)rictors of the adjoining property, if he demises houses which are in a 
ruinous state, and dangerous to the nciglibourliood, eitlier from original 

(h') Itvx V. Puiiham CtrmmissiouerSf Ac. (A) Gott v. GanJy, 2 El. A’lfl. 8i7 ; 211 
ante. p. M. J., Q. E. 1. 

( i) Edwards v. Tlalindrrf Popli. 46. 
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faulty construction, or from want of proper an^ timely repair (Z). But if 
the houses or buildings arc in good repair and condition at the time of 
the demise, and subseciuently become ruinous and dangerous to the neigh- 
bourhood, the landlord is not, it seems, responsible for the nuisance, unless 
he has taken uj)on himself the burthen of repairing and maintaining the 
premises during the existence of the lease (m), or has renewed the lease 
after the houses had become ruinous and in danger of falling (ante, pp. 
137, 138). The occupier is also responsible for the nuisance ; and it is no 
answer for him to say that ho is a mere tcnant-at-will or upon suflerance, 
•or has only a temporary or precarious interest in the premises, and is 
under no obligation to maintain and repair them; for if he chooses to 
take the benefit of the occupation of premises, he must take them with 
the accompanying burthen of preventing them from becoming a source of 
danger to others. 

Thus, where the defendant was indicted for not repairing a ruinous 
house abutting upon a highway, and the indictment charged that the 
house was likely to hill down, and that the defendant occupied it, and 
ought to repair it, anil ^thc jury found that the house was ruinous and 
likely to fall, and that the defendant occu])ied it, but was only tenant-at- 
will, the court hold that he was nevertheless answerable to the public for 
its dangerous condition (/?). But the liability oh a mere tonant-at-will, 
in this respect, ought in reason to be confined to cases where he knew or 
ought to have known that the house was in a dangerous state, and chose 
to become and continue the occupier of it, ivith knowledge of its danger- 
ous condition. All that the occupier is bound to do, in any case, is to 
shore up the building so as to prevent it from falling. He is not bound, 
as between himself and the public or the neighbours, to put it into a state 
of repai r. ® 

By the civil law, wherever anything hung out from a house ha])})ened 
to fall and injure another, thii occupier of the house was held responsible 
in damages for the injury ; but if tiles fell from the ri/?)f from the cflcct 
of a storm, and the roof was in good repair, the occupier was not answer- 
able for the accident. If the roof was out of repair, then the pci’son 
bound to keep it in re])air was guilty of a breach of duty, and was answer- 
able for the damage to the party injured (o). 

Nerflifjence in pnllirui down houses — Neg/ifjent excavations . — It is the 
duty of all persons to use due care and skill, and take due, reasonable, 
and proper precautions in pulling down houses and walls which rest 
against, or arc in contact with, an adjoining house or wall ; and if an 


(f) Todd V. Flnfht, li C. II., N. S. .‘J77 ; 
30 Law J., C. 1*. 21 ; ante, p. 137. Ilex v. 
Pedfy, I Ail K. H22. 

(w) Pagne v. jRoytns, 2 H. & Bl. 349. 


lA'slie V. Pounds, 4 Tiuint. 048. Ithhop 
V. Trustvvs lied. Charity, Kll, & Ell. 097. 
(«) Itvy, V. Walls, 1 Sulk. 357. 

(«) Bomut. liv. 2, tit. 8, ss. 1, 10, !1. 
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injury is sustained from a neglect to exercise such care, skill, and pre- 
caution, a wrong is* done, and the wrong-doer is res[)onsible for the 
damage {p ) ; and it is no answer to an action for damage done to set 
forth that the damage was repaired by the defendant before action, but 
the fact must be given in evidence in reduction of damages (^) If a man 
negligently and carelessly excavates his own land close to the foundations 
of his neiglibour’s liousc without giving the latter any warning, or giving 
him an opportunity of shoring up or protecting his house, the careless 
excavator will be responsible for the damage he occasions (r). But the 
duty of taking care does not arise where the excavator is ignorant of the 
existence of the thing w'hicli may be injured by the want of care. Thus, 
where a landowner excavated in his own land close to a cellar of his 
neighbour’s, not knowing of the existence of the cellar, it was lield that 
lie could not be made responsible for an injury to the cellar ; no right 
to snj)port liaving been gained by long enjoyment (ante, p. 101). 

Jtuinom partp-ivalU , — If injury results from the non-repair of a part}'- 
wall, nf‘ whieli the plaiiitifl' and defendant are tenants in common, and 
there lias b(‘en a neglect of the duty to re[>air on the part of the plaintilT, 
as well as on the part of the defendant, the j)laintiir cannot recover 
damages (<). 

In Fitzherbert’s Ahridgemeut Ave road, ‘‘ tliat wliere there are three 
tenants in common, or joint tenants of a mill or house which falls to decay, 
and one will re}>air but the others will iu)t repair the same, lie shall have 
a writ ck repuratiune facicndil against them, and the writ is such, &c. And 
so, if a man have a liousc adjoining to iny house, and lie siiUbr his house 
to lie in decay to the annoyance of my house, I shall have a writ against 
him to repair his house in such form : ‘ Command A that, &c. he cause 
to be rcjiaired liis cerluiii house iu N, which threatens destruction to the 
nuisamre of the freehold of B, in the same town, which he ought and liath 
been used to repair ’ ” (//), 

Jusecure fences j hedi/cs, and ijaies , — Wlien lands are burthoned by grant 
or prescrij>tion Avith the servitude of maintaining a Avail, fence, liedgi*, or 
gate for the benclit of the adjoining land (ante, p. 102), the occupier of 
the servient tenement Avill, as \se ha\'e seen, he responsible in damages to 
tlie occupier of the dominant tenement if he alloAvs the Avail, fence, &c., 
to be ruinous and defective, so that cattle and sheep break through the 
fence and stray from one tenement to the otlicr. The occupier of the 

( p) Trotver v. Chrnhricky Jl S(\ 7‘2‘i ; 3 Massinf v. Goyder, 4 C. & I*. 1(55. Jones 

Bint?. N. C. 334; H So. Ill, iralltrs v. v. liird, 5 H. * Aid. H37. 

M. it M. 300. rf /f/. (.<) (Jhndwiek v. 7'roirvr^ H So. 20; 0 

Boil, Co, 2 So. N. K. 74 ; 1 M. & (Jr. 7ll!l. Bint?. N. C. 1. 

And sec ante. pp. 40-18, 73, 101 , 102. (/) Chauntlvr v. liohlnsan, 4 Exch. 103. 

(y) 7V/.y/or'v. 7 Q. B. 034. (m; Eitz. Nat. Brev. 127; Co. bitt. 

(r) Dodd V. HolniVi I Ad. A: K. 000. 00 b. Tliis writ was abolislied by 3 it 4 

lirmlhea v. Christ's llosp, -I M. it Or. 708. Wra. 4, c. 27, s. 30. 
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servient tenement is entitled to the benefit of his field for turning in other 
people’s cattle as well as his own stock ; and if he takes in another man’s 
horse, and the horse gets through a ruinous fence, which the adjoining 
occu])icr ought to have repaired, and falls into a pit on the adjoining land 
and is killed, the oceu])icr who ought to have rei)aircd the fence is, as we 
have seen, rcsjionsible for the full value of the horse to the occupier of the 
field from which the horse strayed (ar). 

Railway fenceii — Statutory servitude imposed upon railway companies of 
keeping up and maintaining fences. — The General Kaihvay Act, 8 & 9 V^ict. 
c. 20, which enacts (s. G8) that 'railway companies shall make and main- 
tain fences for sepai'ating the land taken for the use of the raihv^^,y from 
the adjoining lands, and preventing the cattle of the owners oi occupiers 
thereof from s(i*aying thereout bj" reason of the railway, applies only to 
adjoining land of other persons (y), and does not impose upon railway 
companies any greater liability in respect of the maintenance of fences 
than is im])osed by the common law upc.n occupiers who arc bound to 
maintain and rei)air fences for the ])cnefit of the adjoining occupiers (z). 
llailway comj)aniv's, therefore, arc not bound to fence against ti'cspassers 
upon the adjoining I.mds, and persons who are neither owners nor ()ccu])iers 
thereof. Where the plaintilV's sheep escaped from his (uvii land into the 
adjoining close, and were tres})assing there, and then ])as.sed on to the 
d(‘fendants railway, from defect of fences, and wore killeil by a train, it 
was held that the defendants were not rcs]>on.sible for the injury ; for the 
plaintiff was not the owner or oecupi(*r of land adjoining the railway, and 
the company, consetpieiitly, was not bound to fence against him («). And 
where cattle strayed into a highroad adjoining a railway, and through 
defect of fences got upon the railway and Avere killed, it W’as held that 
the company was not responsible for the injury, as the cattle >vero 
trespassers on the highway, and the owners of the cattle were not occu- 
pying the road with their cattle at the time they strayed from the road 
on to the railway (6). ' 

But if cattle are passing along a highway under the care of the 
son ants of the owner, the latter is lawfully using the way, and is deemed 
to be a temporary occupier of the highway, and, consequently, an occupier 
of land adjoining the railway within the words of the statute, so as to 
render it incumbent upon the company to maintain fences for the safety of 
his cattle so traversing the highway. Where a colt strayed from a field on 
to a public road, and the servants of the owner of the colt went in i)ursuit 

(.r) llooth V. IVihon, 1 B. & Aid. 50 ; 'v. 67. West. Rail. Co. 8 C. B., N. S. lUiS. 

ante, p. 120. (a) Riiketts v. East & West Ind. (Cr. 

(y) MtuftH V. South Wales Rail. Co. 8 12 C. 15. lU. 

C. B., N. S. 525 ; 20 Law C. V. UlS. (h) .Matirh. Shejf. & Lhr. Rail. Co. v. 

{z) Manuk. Shrff. ,S. Linr. Rail, tht.y. Waltiif 1-1 C. 15. 221; 20 Law*!., (J. 

Wallis, 14 C. 15. 224 ; 2^5 l.aw .1., C. P. 85. 

85; ante, p. 122. Sue, however, Russant 
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of it, headed it, and drove it back along the highway towards the field 
from which it had escaped, and the colt turned through an open gate into 
a coal-yard abutting upon a railway, and not fenced therefrom, and passed 
on to the railway, and was killed by a passing train, it was held that the 
railway company was responsible for the accident, as the owner’s servants 
were in tlie act of driving the colt home at the time it escaped through 
the open gate, and tlie colt was not then trespassing upon the highway (c). 
But there is no duty imposed by statute or by the common law upon 
railway companies to fence olf from their railway their own yards and 
inelosiir(*.s around their stations ; and if cattle loft in their yards stray 
therefrom, from the want of such fences, and get on the railway, and 
losses arise, the company is not resixmsible for such losses, unless it be 
shown that the cattle were under the cfirc of the company’s servants, and 
that tlnjy had failed to take proper means to prevent the cattle from 
straying (d), 

Neiilltjcut use ami mauarjement of railway stations — lusufu lent Hyhts and 
fjuards. — It is not sutHcient for the lights at the station of a railway 
company to be (piito sufficient for the company and their own servants, 
^^ho know the premises, and arc perfectly conversant with tlie a]>proaches. 
It must be enough to guide and direct strangers who are wholly imac- 
(juainted with the loealtty. A dt'gree of light which w’ill enable a person 
who is familiar with a place to sec all about bim, and nndorstand where 
he is, may not be sullicient to enable a person who is unacquainted wdth, 
or has an iuq)erfoet knowledge of, the locality, tulind his way or to guard 
against danger. “ Jtaihvny coiiipani(*s are to light their railway,” observes 
Maule, J., ‘‘not for their own servants alone, but for ])ersons wdio liave 
never been there before, and wdio may bo in a great liurry to reach the 
train ; and they are to light it so as to enable them to see tlicir way . . . 
If they choose to allow peoph' to cross the line at the last moment, they 
sliould have ajujrson to point out to passengers who are in a hurry the right 
course for them lo take ; or if they have not a man, they might have a 
hoard pointing to the direction : for they are bound to do what is needful 
for the safety of their passengers.” Where, therefore, the j»laintiir, being 
on his return-journey with a return-ticket, and, having got to the WTong 
si<lc of the raihvay, crossed the line to get to the return-train at a place 
where there was no proper crossing, there being no person to point out to 
him the i>ropcr crossing, and fell over a switch-handle, wdiich he could not 
sec for want of light, it was held that the company w'as responsible for 
the injury he sustained (c). 

(r) .\fiit, liuil. Co. V. Thtyhiu, 17 C. R. OJU. 

0 *) Mortw V. Gl, Norllicrn linil, Co, 

{<!) Jloh<rl.i (II. rj’inl. /{oil. Co. 4 IfiC.JJ. 1H(»; 24 Liiav J., C. r. 20U. 

C. H. fiO(i i 27 Law 3., C. J’. mi. Mar- kH v. iriiitelinreii Jinir. 4 J[. & N. 7;l0; 
IHl V. S’, lyaleit Hail. Co. S C. U., N. S. 28 T,aw .1., Kxch. 348. 
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But, in order to make out a case of ncgligicnce or of neglect of duty 
on tlie part of the company, it must be shown that they used or managed 
their property in such a way as to render it likely to be a source of danger 
to their passengers, and persons lawfully using the station {/). It is 
not enough to show that they have doors opening upon the platform, and 
steps leading from those doors, and that the plaintifl’ tumbled down the 
steps, without showing that the steps are more than orilinarily dangerous (^). 
Nor is it enough to show that the company had a weighing-machine on 
the platform, and that the plaintifl* tumbled over it. In these cases it 
is always a question wdiether the mischief could reasonably have been 
foreseen, and whether precautions ought not to liave been taken to guard 
against it (//). Where rules are promulgated by a railway company for 
the management of a station, and injuries are caused by the servants of 
the company endeavouring to carry these rnlef: into ellect, the comj)any is 
res])Oiisiblc in damages, unless the injn»*ed party brought the mischief 
upon himself by his own negligence (?). 

Ruinous and insecure raihray-hridues^ viaducts, and emhanhnents . — 
Every railway coi/pany in the actual j)Ossession and occn]>aiion of its line 
of railway is responsible for the maintenance and })roservalion in a good 
state of repair of all its bridges, viaducts, and em])ankments, so that if 
any injuries are sustained cither by persons trave'lling along a highway 
under a bridge or viaduct, or by passengers travelling along the line from 
the ruinous and insecure state of such bridge or viaduct, the railway 
company will be responsible for the injury, whether it arose from their 
own neglect in not ])roviding needful reparations, or from original faulty 
construction of the fabric by their engineer or contractor (/t). Jf a rail- 
way embankment has been injured by some wholly unex])ected and extra- 
ordinary flood, and the rails give way, and the passengers are injured 
without any neglect or default on the part of tlie conq)any, the com])any 
is not responsible for the injuries that may be sustaiiu'd by the jjas- 
sengers {1) ; but every railway company is bound to construct and main- 
tain its embankments and earthworks in such a manner as to be capable 
of resisting all the violence of the weather, which may be expected at 
some time or another, though rarely to occur, and if it fails in this duty 
it will be responsible in damages for negligence {ni). 

Neylect of railway companies to erect and maintain bridges over high- 
ways. — By 8 & 9 Yict. c. 20, s. 4G, it is further enacted, tliat if the line 

(/) Buryess v. Gt. Went. 32 Law li. post, cli. 3. 

70. ■ - {k) Ante, pp. 141, 112. Cheater v. 

(g) Toomey v. Lond. (h Hr. Had. Co. 3 Holyhead lin'd. Co. 2 Exch. 251. 

C. lj.,N. S. 110 ; 27 Law J., ('. 1*. 30. (/) WUhvrs v. North Kent Had. Co. 27 

(A; CortinuiH \. Hast. (Jo. Had. Co. 4 Law J., Exch. 41 7. 

H. (fe N. 785; 29 Law.]., Exeb. 01. (m) Gt. ll^est. Had. (Jo. of Canada v. 

(i) Vose V. Lane, dt York Had. Co. 2 Fawcellyd Jur. N. S., P. C. (J. 330; H L. 

H. 6 l N. 728; 27 Law J., Exch. 240; T. li., N. S. 31. 
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of railway cross any turnpike-road or public highway, then (except where 
otherwise provided by the special act) either such road shall be carried 
over the railway, or the railway shall be carried over such road, by means 
of a bridge, to be maintained at the expense of the company, but it is pro- 
vided that, with the consent of two or more justices in petty sessions, it 
shall be law'ful for the company to carry the railw'ay across any highway 
other than a public carriage-road on the level. 

Netjlujent management of railway -gate^ placed across jnihlic carriage^ 
roads, — When a railway crosses any turnpike-road, or public carriage- 
road on a level, the coin])any must (8 & 9 Viet. c. 20, s. 47), unless 
otherwise authorised by their special act, erect and at all times maintain 
good and suflficient gates across such road, on each side of the railway 
where the same shall communicate therewith, and cin[)loy proper persons 
to open and shut such gates, and keep them constantly closed across the 
road on both sides of the railway, except during the time when horses, 
cattle, carts, or carriages j)assing along the road shall have to cross the 
railway ; and the gates must be of such dimensions and so constructed 
as, when closed, to fence in the railway, and prevent cattle or horses 
passing along the road from entering u])on the railway. 

Wherever this section of the statute, or one of a similar import, is in 
forc<.‘, it imposes u])on the railway company governed by it the duty 
(if closing tlu* gates across public carriage-roads carefully against every- 
thing passing lawfully or unlawfully along the highroad. Where, there- 
fore, the plaintiiV’s horses strayed from his field into the highroad, and 
passed from thence through an open gate, and got n])on a raihvay, and 
were killed by a [iassing train, it was held that the railway company was 
responsible for the loss, as the obligation to keep the gates closed iin}»osed 
upon them the duty of closing them carefully against everything passing 
lawfully or unlawfully along the highroad (a). 

Aegligcnt management oj gates placed across tramways. — Where a rail- 
Avay compaii}^ W’cre the owners of a tramway which crossed their railway 
on a level, and which tramway they allowed the ])ublic to use on payment 
of toll, it was held that the law imposed upon the railway coiii])aiiy the 
duty of taking all reasonable precautions for the protection of the public 
using the tramway, and where fences and gates are put up for the pro- 
tection of the public, the company is responsible for the consequences 
resulting from their negligently leaving the gates open (o). 

Leaving open accommodation gates . — By 8 & 9 Viet. c. 20, s. 75, it is 
further enacted, that if any person omit to shut and fasten any gate set 
up at either side of the railway for the accommodation of the owners or 
occupiers of the adjoining lands, as soon as he, and the carriage, cattle, 

(w) Fawerttw York d: North Mid. lia'd, (o) Mo rfrll South Walvs Bail, Co. 8 
Co. 10 Q. IL 0J8. C. IL, N. S. m. 
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or other animals under his care have passed through the same, he shall 
forfeit for every such oftence a sum not exceeding forty shillings. 

No duty is imposed upon railway companies to watch and keep closed 
gates put up for the. accommodation of an adjoining landed proprietor, 
whose land extends along botli sides of a railway. And where a railway 
company provides tlie adjoining landowners with keys for the gates, the 
company is not responsible for the destruction of cattle straying upon the 
line in consequence of the gates being left open (^) or insecurely fastened. 
And if the plaintiff had the means of making the gate secure, and neg- 
lected them, liis own neglect in 'the matter will be a bar to the maintenance 
of an action against the railway company for the injury he lia^ thei-eby 
sustained (q), 

JJangerous canals. — Every canal company, so long as it keeps its canal 
open for the public iisc of all who may choose to navigate it, is bound to 
take reasonable care that they may navigate it without danger to their 
lives or property (r). Every canal company is bound also to take all 
reasonable and proper precautions for the protection of the public, where 
the canal intersects public thoroughfares. In such cases tliere is a 
common-law obligation on the company to make aiul maintain sufficient 
bridges, with proper rails and lights, such as all persons i)assing along 
the highway can safely use. When the highroad' traveu’ses the canal by 
a swing-bridge, and the bridge is opened for the j)assage of boats and 
vessels, the company is bound to provide sufficient lights, or persons to 
watcli and warn passengers, or to have some apparatus attached to the 
bridge itself, to protect passengers when the bi-idgo is open, and prevent 
them from falling into the water (.s). But if the canal has been demised 
to a lessee, who is in the actual possession apd occu|>ation of it, and who 
receives the toll for the use of it, it is not then the duty of the pro])rieU)rs 
of the canal to maintain and repair the canal, unless the particular statute 
under which they are incorporated expressly imposes that duty n])on 
them (t), A canal company is not bound, however, to"^ fence off its canal 
from an adjoining thoroughfare, unless it is “ so near thereto as to bo 
dangerous to persons using the road in the line of the road (//). 

Negligent management of docks. — A duty is cast upon trustees and 
commissioners who have the receipt of the tolls and the possession and 
management of a dock vested in them, to keep the entrance to the dock 

(;>) £Uis V. Loml. <t S. W, R, Co. 2 {t) Walker v. Gnc, 4 Exch. 350; 27 

H. & N. 429 ; 23 Law J., Exch. 349. Law J., Exch. 427. As to the common- 

{q) Jlaifih V. Land, (t North-West. Rail. ^ law duty of the actual occupier to keep 
Co. H \V. R., Q. R. 3. * his premises in such a state as not to he 

(r) Lane. Canal Co, v. Parnahj/, 11 Ad. a source of annoyance to his neighbours, 
& E. 243. Gihbs V. Trustees Liv. Dovk^ see ante, p. 134. 

27 Law J., Exch. 321 ; 3 J-f, N. 104. («) Uiuvks v. South York (£■ River Dim, 

(s) Manley v. Si. Hel. Can. & Rail. Co. Ac. 7 L. T., N. S. 350, Q. B. 

2 H. & 840 ; 27 Law J., Exch. 104. 
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frco from dangerous shoals and obstructions, and to forbear from having 
tlie dock open for public use when they know it cannot be navigated or 
used without danger, whether the tolls are received by them for their own 
use or in a fiduciary character ; and if they keep tha dock open, and allow 
the danger to continue, and invite' vessels into peril, they will be person- 
ally responsible for any damage that may be sustained (.r). 

Dangerous machinery, — If a corporation causes baths and washhouses, 
and wringing machinery, to be erected and used for hire, it is bound to 
take all reasonable care to prevent the machinery from being a source of 
danger to those who use it (y). 

Injuries to sei'vants from dangerous premises, — Every master who em- 
ploys servants and workmen to work upon his land, house, or premises, 
is bound to take all reasonable precautions for their safety, and if hidden 
and secret dangers exist upon his premises, known to him and unknown 
to his workmen, it is his duty to disclose them to the latter, that they 
may take precautions against them (z). If a master was to order his 
servant to take a lighted candle amongst packages known by him, but 
not known by the servant, to contain gunpowder, the master would be 
responsible for any injury sustained by the latter from the unknown 
danger and unexpected risk to which he had been exposed, but nut if the 
servant accepted of the employmiuit knowing of the risk he ran (ante, 
pp. IG, 141). If the danger is unknown to the master, and there is no 
iiGgligcnco on his part, he cannot be made responsible in damages (a). 
If a railway company employs workmen upon its tunnels, sidings, or sta- 
tions, it is guilty of negligence if it conducts its traffic so as to expose 
the workmen to unexpected and unforeseen dangers, which they had no 
means of guarding against (h). 

Exemption of the master from liahility when the danger is known to the 
sei'vant, — But the master is not responsible for the dangerous state of 
his premises, if those dangers are know’n to the servant, and the latter 
has accepted the employment knowing of the attendant risks, and having 
an opportunity of guarding against them by his own vigilance and care. 
WHierc the jdaiiitiff alleged that he had been hired by the defendant to 
perform at the defendant’s theatre, and that oo 2 )art of the stage there 
was a hole in the floor, along which the plaintiff had to pass in the dis- 
charge of his duty as a performer, and that it was the duty of the defend- 

(jf) Gihhn V. Trust. Liv. Dorky 27 Law J., 127. 

Exch. 321 : 3 H. Sc N. 104, correcting (y) W'dliamsy. Chuyh, 3 H. & N. 258 ; 
Mvtval/f V. IlrtherimjioUf 11 Exch. 257 ; 27 Law J., Exch. 325. Mellors v. S/mu\ 

5 H. N. 710. And see Thompson v. 1 11. & S. 444. Ashworth v. Stanwix, 
North East. Hait. Co. 2 11. & S. 100 ; 31 30 Law J., Q. 11. 183. 

Law'J., Q. 11. 101; 30 ib. 07. Mersrif {a) Pottsy. Port Cartisle, (tr. Co. 2Layr 
Diwks, ,t'v. V. PruhaUow, 7 H. & N. 320. T. II., N. S. 283 ; 8 W. 11. 624. 

(.y) Cowley v. Mayor, rfr. of Sunder- (h) Vt>se v. Lane. A York, Rail. Co, 
land, 0 H. Sc N. 505 30 Law ,1., Exch. 2 H. Sc N. 728 : 27 Law J., Exch. 240. 
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ant to light the floor snfliciotitly, so as to present accidents to those who 
passed along it, it was hold that no such duty was cast upon the defend- 
ant. “ A person,” observes Erie, J., “ must make his own choice whether 
he will accept em])loy^||ent upon premises in this condition ; and if he do 
accept such emi)loynient, he must also make his own choice whether he 
will pass along the floor in the dark, or carry a light. If he sustain 
an injury in consequence of the premises not being lighted, he has no 
right of action against the master, who has not contracted that the floor 
shall be lighted.” If the servant wishes the premises to be kept in any 
particular state with respect to lighting and fencing, he must provide for 
it by express contract (c). 

Where the workman is employed in the use of dangerous machinery fur- 
nished by the employer, and is, or professes to be, acquainted with the 
use of the machinery, and the care requisite to be taken to guai'd against 
accident, and, notwithstanding this, sustains injury from his own want of 
care and caution in the use of it, he has, of course, no ground of action 
against the employer (rZ). But if an act of parliament requires machiiuuy 
to be fenced, and it is left iinfeneed, and the servant ctmqdains, and the 
master induces him to continue his work by telling him that pr(>i)er pro- 
tection shall be afforded, the niastcr takes upon himsedf the responsibility 
of any accident that may occur (c). * 

Injuries to ivovkmen from defective hoistiny-tackle in mines, and insecure 
scafoldiny and ladders, — It has been held, in a Scotch case in the House 
of Lords, that the owner of a mine is bound to exercise ordinary care and 
vigilance to k(‘ep tiie shaft of the mine in a safe state, and the machinery 
for lifting people from the mine, and lowering them into it, in secure 
condition (/). And it is in all cases the master’s duty to be careful that 
his workman is not induced to w’ork under the notion that the tackle, 
scaffolding, or ro])e with which he works is secure, when he knows, or has 
reasonable ground for believing, that it is unsafe and dangerous. If he 
interferes in the conduct and management of the woHc himself, he is 
bound to select sound and safe materials ; and if he knowingly allows 
rotten timber, rotten poles, or rotten ropes to be used in the construction 
of a scaffold, and injury is sustained therefrom by his servants or workmen, 
he will be responsible in damages {y). But if he docs not in any way 
interfere himself, and employs a competent foreman to superintend the 
work, and select the materials, and the foreman selects unsound and 

(c) Seymour v. Miuldox, IB Q. B. (e) Holmes v. Clarke, BO Law J., Kxrh. 

Bolch Smith, 7 H. N. 7B0 ; Bl Law ,135; 31 ib. B5B, Weems v. Mathiesou, 
J., Q. B. 201. Rohertson v. Adamson, 24 4 Macq. H. L. C. 215. 

Sc. Sess. Cass. 1231. Potts v. Plunkett, (/) Brytlon v. Steu'arf, 2 Macq. 34. 

0 Ir. C. L. K. 230. (y) Roberts v. Smith, 20 Law J., Exch. 

(rf) Dyncn v. Leach, Qfi Law J., Exch. 313; 2 1£. & N. 213. Senwr v. Ward, 

221. BarUm's Hill Coal Co, v. Reid, 3 28 Law J., Q. B. 133. Mellors v. Shaw, 

Macq. 204. 1 B. Ik S. 444. 
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unsafe materials, which cause injury to the workmen working under the 
foreman's directions, the master is not responsible, as the default is not in 
him, but in the foreman and fellow- servant of the injured workman, and 
the case then ranges itself with that class of c||^es where it has been 
holdcn that the master is not responsible for injuries to one fellow-servant 
caused by the negligence of another fellow-servant in his employ (k). 

Injuries to (/vests from the dangerous state of the premises of their host — 
A man who invites and receives visitors at his house is under the same 
obligation and liability as regards them, in respect of unusual and unsus- 
pected dangers on his premises, as he is towards his own servants and 
members of his family, and is not responsible for injuries arising from 
doors badly hung, and which arc dangerous and unlit to be opened, unless 
he was himself aware of the dangerous state of the door, and the guest 
was wholly ignorant of it. If the dangtnvs arc patent and visible, the 
visitor who comes to, and is received within, the house, must share those 
dangers in common with the other members of the family (/). 

Contributor!/ ncgiigence on the part of the /daintijf. — If the negligence 
of the plaintiH’ himself or of bis servants has been the proximate cause of 
the injury of which be complains, he has no ground of action (/j). If, 
thcrefoi c, the plaintifl'does not take due and proper care to keep his cattle 
within bounds; if 1 um)» his servants leave gates open which they ought 
to have closed ; or if he allows cattle to be driven across a railway by 
little boys who arc unable or unlikely to exercise proper care and fore- 
thought, and in consequence thereof cattle stray on the line and get killed, 
he cannot recover compensation from the railway company for the loss (/). 
Where a railway crossed an occupation-way for horses and cattle, along 
which there was also a public footpath, and the company, not being aware 
of the ])ublic footpath, neglected to apply for the consent of justices for 
crossing the cattle -way on a level, but made their raihvay, and erected 
lofty gates on each side of the railway where it crossed the occupation- 
way, and gave keys of the gates to each of the adjoining occupiers who 
were entitled to use the occuijat ion-road, and the plaintilf’s servant, who 
was in the habit of driving the plaiiitift'’s cow’s dailv backwards and for- 
wards across the line, received a key from the company, and lost it, and 
after that fastened the gate by thrusting a piece of wood through the 
staple, and the gate being left oi)cn, two colts of the plaintiff's strayed 
from his field along the occuj)ation-way, through the open gate, upon the 
line of railway, and W'ere killed by a passing train, it was held to be a 

(A) Wiffmnre v. Jay, 5 Kxch. post, 24 Sc. Sesa. Cas. 780. ScarUiv. Limlmy, 

cli. T). iViUiams v. Vhmjh^ 0 H. & N. 11 C. B., N. S. 420 ; 01 Law J., C, P. 106. 
258; '.'7 Law J., Kxeb. 1125. Gnjliths v. (0 Soutluolc y, Slaiiivy, 1 11. & N. 247, 
Gitfhw, ib. 404, Farurll v. Bostuu, dv. {k) Ante, pp. 10-18; pust,ch. 10, s. 1. 

Itml, Co. *4, Maeq. 010. Ormond v. Hot {/) ffaufh v. Loud, d North-West Bail, 

land, Kll. Bl. .fc KlI. 106. Srott v. Craig, Co, 8 W. R. 0. 
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question for the jury whether the negligcnc^ of the plaintiff had contri- 
buted to the accident ; and they being of opinion that it had, it was held 
that the defendant was entitled to a verdict (m). 

Where the right to recover is not defeated hy his being a tres- 

passer, — If the plaintiff has sustained injury from man-traps or spring- 
guns placed on the defendant’s land, or from falling into an unfenced and 
unguarded pit or well sunk within twenty-five yards of any public carriage- 
way, it is no answer to the plaintiff's claim for damages to say that he 
was trespassing on the defendant’s land, and that the injury was caused by 
his own misconduct (ante, pp. 142, 143). If the defendant has, by putting 
strong-smelling meats into traps on his land, tempted the plaintiff’s dogs 
or cats to the traps to their destruction, it is no answer to say that the 
animals were trespassing on the defendant’s land at the time they came to 
grief (ante, p. 140). ^ 

If the defendant makes a path to his house, and places unseen and 
unexpected dangers in or closely adjoining to the path, it is no answer to 
injured ])artics claiming compensation to say that they had no business to 
come upon the land (ante, pp. 141, 142). So, if the defendant negligently 
leaves a vault or area unfenced and unguarded, so close to a street or 
public highway as to be dangerous to passengers, it is no answer to a 
claim for damages by persons who have fallen into* the vault u'hilst endea- 
vouring to ko(‘p to the highroad, to show that there was a narrow inter- 
vening strip of the defendant’s land extending between the highway and 
the area, on which the plaintiff was trespassing at the time he fell into the 
pit (/a). But wlu rever a person designedly deviates from the highway, 
and commits a trespass, in ordiT to make a short cut across the defendant’s 
laud, and in so doing falls into an oi)en, unguarded vault or cellar, more 
than twenty-five yards distant from the highway, the defendant is not 
responsible for the injury (o). And whenever a person neglects to keep a 
proper w’atch u])on his flocks and herds, and allows them to tresjiass on 
the highways and byeways and adjoining land, and th» trespassing cattle 
get injured, the plaintiff, being himself in default, may have no remedy for 
the injury he sustains (p). 

Nuisances and injuries from the keeping of ferocious animals. — Wliocvcr 
keeps an animal accustomed to attack or bite mankind, with knowledge of 
its dangerous pro]>ensities, is, primd fackj liable to an action for damages 
at the suit of any person attacked or injured by the animal, without proof 
of any negligence or default in the securing or taking care of it. The 
gist of the action is the keeping the animal after knowledge of its mis- 

(m) FJVm V. Land, d- S. W. Rail. Co. 2 (o) Hardcmtle v. South Ytvrk. dc. Uif. 

H. tfe N. 429; 2(5 Law J., Kxch. 349. Co. 4 H. & N. 74. Stone v. Jackson, 10 

(n) Barnes v. Ward, J) C. B. 392; 19 Q. 13. 190; ante,p. 140. 

Law J., C. P. 195; ante, p. 143. ( ;>) Ante, pp. 18, 150, 151. 
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chicvons disposition (q). But a man is entitled to keep a ferocious dog 
for the protection of his premises, and to turn it loose at night, provided 
tlic barking of the dog does not disturb the rest of the neighbours and 
create a nuisance (ante, p. 138). And, therefore, ^ere the defendant, for 
the protection of his yard, kept a fierce dog, which was tied up all day and 
was let loose at night, and the defendant’s foreman incautiously went into 
the yard after dark, knowing that the dog was let loose at night, and was 
thrown down and bitten by the dog, it was held that he was not entitled to 
an action for damages (r). ‘ But a man has no right to put a ferocious 
dog in such a situation in the way of access to his house, that a person in- 
nocently coming there for a lawful purpose in the day-time may be injured 
by it. And so w'ith respect to a footpath, though it be a private one, a 
man has no right to put a dog with such a length of chain, and so near 
that path, that he could bite a person going along it (a). 

There is a difi’crence between beasts that are ferm natiiripj as lions and 
tigers, whicli a man must always keep chained up at his peril, and beasts 
that are m(tnmet(v, naturw, and break through the ordinary tameness of 
their nature, such as oxen and horses. In the latter case, an action lies 
if the owner has had notice of the mischievous quality of the beast. In 
tlic former case, an action lies without such notice (t). 

There is no distinctfon between the case of the keeping of an animal 
which breaks through tlio ordinary lameness of its nature, and becomes 
fierce, and is known by the owner to be so, and the keepiiig of one which 
is for(p naiitnv (ti). If a dog has once bitten a man without provocation, 
or under eircumstanccs which would not exente any dog of good temper 
to bite, and the owner has notice of it, it is his duty to chain up or 
muzzle the dog ; and if lie lets him go about, or lie at the door un- 
muzzled, and another person is bitten under similar circumstances, the 
owner of the dog will be responsible for the injury (j:). It is not material 
whether the defendant is the owner of the dog or not. It is enough for 
the maintenance of the action that ho keeps the dog ; and the harbouring 
a dog about one’s premises, or allowing him to be or resort there, is a 
siiflicient kee])ing of the dog to support the action. As soon as a dog is 
known to be mischievous, it is the duty of the person on wdiose premises 
the dog stands to send him away, or cause him to be destroyed (y). The 
same rule of law prevails with I’egard to a bull which is known to have 
run at a man, and to be therefore dangerous (c). 

Effect of putting vp a notice to beware of the dog , — The putting up a 


(7) Mng V. liHrdvttj 0 Q. IL 110. 

(/•) Jirork T. Copetandf I Esp. 200. 

(s) 'riridnl,.C. J., Narch v. fHarkhiirn, 
4 C. & P. 000 ; M. & M. 605. Curtis v. 
Milts, 5 (J. & \\ 4S0. 

(/) Ite.T V. JIwjffius,*Z Ld. Rayni, 1580. 
Jenkins v. Turner^ 1 ib. 110. jMoson v. 
Kvrtimjy ib. 008. 


(«) Jackson V. Smithson y 15 M. & W. 
505; 15La\v J.,Exch. Oil. 

{x) Charhrooii v. Grcig, 0 C. Sr. K. 48. 
(y) McKone v. Woody 5 C. Sr P. 2. 

(r) Blackman v. Shnmonsy 8 C. Str P. 
108. Clark v. Armstromfy 24 Sc. Sess. 
Oils. 1015. 
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notice to beware of tlie dog will not exempt the owner of the dog from 
liability to a person injured, if it appears that the latter could not read, 
or did not in fact read, the notice. If the plaintiff’ was lawfully in a way 
leading to the house, j^nd was, in point of fact, ignorant of the notice, and 
of the danger from the dog at the time he was bitten by it, he will be 
entitled to compensation in damages (a). 

Dogs woj'7'ying sheep. — “ If a man has a dog that kills sheep, the 
master of the dog, being ignorant of such quality, sliall not be punished 
for this killing ; but if he has notice of the quality of the dog, it is 
otherwise ” (/>). 13y 25 & 26 Viet. c. 59, s. 1, every owner of a dog 

in Ireland is made liable in damages for injury done to any sheep by 
his dog, and it is not necessary for the party seeking damages to show a 
previous mischievous propensity in the animal or the owner s knowledge 
thereof, or to prove any lieglect on the part of the owner. 

The circumstance of a dog being of a ferocious disposition, and being 
at large, is not sufficient to justify a man in shooting him. To justify 
such a course, the animal must be actually attacking the shooter at the 
time he uses his gnu (c). 

Of the keeping dogs reputed to have been bitten bg a mad dog. — If, by 
common report, a dog has been bitten by a mad dog, “ it becomes the 
duty of the owner of the dog so reputed to have been bitten to be very 
circumspect ” in the kooinng of it. Whether the dog said to be mad was 
mad or not may be mere matter of suspicion, and yet it is not enough for 
a defendant to say, “ I did use a certain ])recantion. He ought to put 
it out of the animal’s power to do further mischief” {d). 

Injuries from di'iving ferocious animals along a j)ubUc thoroughfare.— 
Where the defendant’s bull, uhich >vas being driven along the public 
streets, ran at a man with a red handkerchief round his neck and gored 
him, and the defendant, after the accident, was heard to say that the 
red handkerchief caused the mischief, as a bull would run at anything 
red, it was held that this was some evidence to go to iw jury to show 
that the defendant knew that his bull was a dangerous animal. ‘‘ As 
the circumstance of persons carrying red handkerchiefs is not un- 
common,” observes Pollock, C. B., “ and it is reasonable to expect that 
hi every public street persons so dressed may be met with, we think 
it was the duty of the defendant not to suff’er such an animal to bo 
driven in the public streets, possessing, as he did, the knowledge that if it 
met a person with a red garment, it was likely to run at and injure him ” (c). 

The following laws respecting the keeping of ferocious animals, ex- 

(a) Hatch V. Blackburn^ M. & M. 507 ; Clark v. Webster ^ 1 C. <fe P.104. 

ante, p. 141 . (d) Ld. Kenyon, Jones v. Berr//, 1 Esp. 

(b) Vin. ALr. Actions, H. pi. 3. Fleem- 483. 

ing V, Orr^2 3Iacq. H. L. C. 14; ante, (e) Hudson v. Roberts^ 0 Exch. COO; 
p. 19. 20 Law J., Exch. 299. 

( c) Morris v. Nugent, 7 C. & P. 572. 
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traded from the Homan law, are not undeserving of attention. If an 
ox has a trick of pushing with his horns, and wounds any one, or causes 
any other damage, the master who has neglected to shut up the ox, or to 
give such warning that people might avoid him, shall be answerable for 
the harm he does.” 

“ Those who have horses or mules which kick or bite, must either 
warn people of their being vicious, or take care to have them well watched, 
otherwise they will be made liable for the damage they may do. If a dog, 
who has a trick of biting, is not tied up, or if he gets loose for want of 
being well looked after, and wounds any one, the master of the dog will 
be liable to make ‘ good the damage. But if a dog or other creature 
bites, or does any damage only because he has been ])rovoked, he wherhas 
given occasion to the injury that has happened shall be accountable for 
it ; and if he be the person who has sustained the injury, he is alone to 
blame. If the beast which has done the damage has been exasperated 
and stirred up by another beast, the master of the latter beast shall be 
accountable for the damage ” 

“ Those who have wild beasts — such as lions, tigers, bears, and others 
of the like kind — ought to keep them so that they can do no harm, and 
they arc answerable for all damage that arises from their not being safely 
and securely kept ” (/).* 


SECTION 11. 

ABATEMENT OF NUISANCES — STATUTORY REMEDIES AND PENALTIES — 
ACTIONS — PROHIBITION — INJUNCTION AND INDICTMENT. 

Ahatmcnt of nvisances . — By the Nuisances Removal Acts (18 & 19 
Viet. c. 121 ; and 23 & 24 Viet. c. 77), various provisions are made for 
the abatement of nuisances affecting the public health. Sect. 8 of this 
act defines what are to be considered nuisances within its provisions, and 
the second part of the statute enables summary proceedings to be taken 
before magistrates, who are empowered to make orders for the abatement 
or prohibition of the nuisance (y). All persons liaving control over the 
soil on which a nuisance is suffered to exist, are liable to be proceeded 
against under this statute (Ji). Various statu toiy powers for the abate- 
ment of public nuisances are also given by the Salmon Fishery Act (i),‘ 

(f) Dumat. liv. 3, tit. 8, s. 3. (A) Draper v. Sperrinp, 10 C. B., N. S. 

((yl Ex parte May or ^ <tc. of Liverpool ^ 113; 30 Law J., Si. C. 3120. 

4 Jur. N. S. 333. Beg, v, B(Uman^ 37 (i) 34 & 36 Viet. c. 109. WiUtam y. 

Law J., M. 0. 06. Biachoall^ 33 Law J., £zch. 174. 
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the Smoke Prevention Act (16 & 17 Viet. c. 12SD, the Public Health and 
Local Government Act (21 & 22 Viet. c. 98 ; 23 & 24 Viet. c. 77), and 
by the Metropolitan Building Act, 1856 (18 & 19 Viet. c. 122), ss. 
69-81, which provides for the shoring up and removal of dangerous 
structures situate in the metropolis and its neighbourhood (k). The 
expense incurred in the removal of nuisances under many of these local 
acts is recoverable in the county court (7). 

A man cannot, at the common law, enter upon his neighbour's land, 
to prevent the commission of an apprehended nuisance, but he may justify 
a peaceable entry for the purpose *of abating and putting a stop to an 
existing nuisance. Thus, where the plaintiff had set up poles on his own 
land, in order to bnild a house which, when erected, would be a nuisance 
to the adjoining dwelling-house of the defendant, and the latter entered 
upon the plaintiff's land and prostrated the poles, to prevent the nuisance, 
it was held that the entry was wholly unjustifiable (?»). But if H builds 
a house so near mine that it stops my lights, or shoots the water upon 
my house, or is in any other way a nuisance to me, I may, after previous 
notice and request remove the building, enter upon the owner’s soil and 
pull it down, provided the whole house is a nuisance. If part only of the 
house obstructs my lights and creates a nuisance, I am not justified in 
pulling down the whole building (^^). 

Before an entry is made upon the land of another for the purpose of 
abating a nuisance, notice should be given to the occupier of the land of 
the existence of the nuisance, and he should be required to abate it him- 
self (o) ; and the plea justifying the entry should contain an averment 
thfit notice was given to the plaintiff to abate the nuisance, and that ho 
neglected or refused to do it, whereupon the defendant entered upon the 
plaintiff’s land and abated it himself, using no more violence than was 
necessary for the purpose (p). 

Where there is any immediate danger to life from the continuance of 
the nuisance, so as to render it unsafe to wait for its •removal by the 
occupier, the injured party may at once enter and remove it; but the facts 
establishing the necessity should be set forth in the special plea. 

A distinction has been taken between nuisances of commission and 
omission ; and it is said that if the plaintiff was the original wrong-doer, 
and himself created the nuisance, it may l^c abated without notice ; but 
if the nuisance was levied by another, and the defendant succeeded to the 

(k) Reg. V. Harden, 2 £11. ^ £1. 101 ; , {n) Rex v. RoseweU, 2 »Salk. 450. 

post, ch. 21. \o) Perry v. FHzhawe, 8 Q. B. 770. 

(0 As to proof of the ownership of the Janes v. Jones, 1 H. & C. 1 ; 31 Law J., 
premises, Btything Un. v. Warton, 32 Law Exch. 000. 

J., M. C. 132. (p) Davies v. Williams, 16 Q. B. 056; 

• [m) Norris v. Baker, 1 Roll. Rep. 393. qualifying Perry v. FUzhoibe, 8 Q. B. 757. 
pL 10. 
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possession of tlie locus in quo afterwards, then notice to remove it must be 
given and averred in the plea, in order to make out a justification {q). 
“ There is no decided case,” observes Best, J., “ which sanctions the abate- 
ment by an individual of nuisances of omission, except that of cutting the 
branches of trees which overhang a public road, or the private property of 
the person who cuts them. The security of lives and property may, how- 
ever, sometimes require so speedy a remedy, as not to allow time to call 
on the persons on whose property the mischief has arisen to remedy it; 
and, in such cases, an individual would be justified in abating a nuisance 
from an omission without notice. In all other cases of such nuisances, 
persons should not take the law into their own hands, but follow the 
advic^ of Lord Hale, and appeal to a court of justice” (r). 

Abatement of nuisances upon commons. — Where an encroachment had 
been made on a common, and a house built which obstructed the exercise 
of the right of common, it was held that the commoner might, after notice 
and request to the wrong-doer to remove the house, pull it down, though 
the latter was at the time actually present in the house with his family (s). 
The commoner has a right to pull down and remove a hedge, a gate, or 
a wall, which obstructs or abridges the exercise of his right {t) ; but ho 
cannot destroy beasts of warren, such as hares or rabbits, although they 
have increased to such in extent as to destroy all the herbage (t«). 

Removal of rui/wvs huildinys . — The Metropolitan Building Act provides, 
as we have seen, for the removal or reparation of structures, certified by 
their surveyor to be in a dangerous state, and enables the commissioners 
of the police, in certain contingencies, to pull down and remove such 
structures, and charge the expenses incurred in so doing upon the owner 
of the property, without prejudice to his right, to recover the same from 
the lessee, or other person liable to repair. S. 3 of this statute provides 
tliat the word “owner” shall apply to every person in possession or receipt 
of the whole or any part of the rents or profits, or in the occupation of the 
tenement other than as tenant from year to year, or for any less term ; or 
as tenant at will, so that, if tenant for term of years has sublet from year 
to year, and receives rent from his sub-lessee, he is the statutable owner, 
and upon him the order for expenses must be made. If the occupier be 
a lessee for a longer term than from year to year, he is then the statutabl# 
owner (u). 

Abatement of nuisances arising from the exercise in excess of limited rights. 

{q) Jones V. Williams, 11 M. W, fw) Cooper Marshall, wate, ^0. 

(v) MourUyan v. Lahalmondiere, Ell. & 

(r) Lonsdale v. Nelson, 2 B. & C. *‘11 1. Ell. ; HO Law J., M. C. 95. LahaU 

(s) Davies v. Williams, l(i Q. 13.540; mondiere v. Frost, Ell. & Ell. 527; v. 

20 Law ,1., Q. B. 030. But see Junes v. Addison, 1 Ell. Jk Ell. 41; 28 Low J./m. 
Jones, ut sup. C. 225. 

(/) Mason v. Cmsar, 2 Mod. 00. 
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— Where a party who is entitled to a limited ri^ht exercises it in excess, 
so as to produce a nuisance, and the nuisance cannot be abated without 
obstructing the enjoyment of the right altogether, the exercise of the right 
may be entirely stopped, until means have been taken to reduce it within 
its proper limits. “ Thus if a man,” observes Alderson, B., “ has a right 
to send clean water througli my drain, and chooses to send dirty water, 
every particle of the water may bo stopped, because it is dirty.” So, if a 
man has a limited right to the use of a window, and he enlarges the 
window considerably, the person annoyed by the enlargement of the window 
may, by erecting a screen or barrier on his own land, stop up the whole of 
it. The party who is in that way prevented from the exercise of a limited 
right, because he has turned it into a larger claim, has no other resource 
than to reduce his window to its ancient size, and then insist on his right 
to have it tolerated (tc). 

If a landlord has been content to allow the public a limited right 
of way over his lands, and across a brook by a certain number of step- 
ping-stones, the Commissioners of Highways have no right to widen the 
footi)ath or the stepping-stones, or do anything to increase the public ac- 
commodation, or cnlaigc the right of passage, without the consent of 
the landowner. If, therefore, the surveyor makes a bridge over a stream, 
in lieu of stepping-stones, or places flag-stones bn the stepping-stones, 
tJjc landowner has a right to remove them (.r). 

Rmoval of obstructions in public thorough fares . — A private individual 
cannot, of his own authority, abate an obstruction in a juiblic highway, 
unless it docs liim a special injury ; and he can only interfere with it 
as far as is necessary to enable him to exercise his right of passing along 
the highway. He cannot, therefore, justify doing any damage to the 
property of the person who has improperly placed the nuisance in the 
highway, if, avoiding it, he might have passed on with reasonable con- 
venience (y). To justify a private individual in pulling down a wall or 
destroying a fence, on the ground of its being an obstniction in a public 
highway, it roust be shown, not only that the wall or fence encroached 
upon the public thoroughfare, but that the defendant was unable to 
enjoy his right of passing along the road without the removal of the 
•bstruction (r). The placing of a gate across a public carriage road, 
where no gate existed before, is, as we have seen, a nuisance, so that any 
one having occasion to pass along the thoroughfare, may cut down and 
destroy the gate (a). 

Removal of obstructions to the navigation of navigable rivers . — To justify 

( m ;) Cawkwell v. Bmsolf 20 Law J., Davies v. Mann, 10 M. & W. 546. Mayor 
Exch. 64. As to this see ante, p. 112. of Colvtu’ster v. lirnok^ 7 Q. 11. 677. 

(a?) Sulcliffe v. Surveyors^ dtc, Sowerby, [z) Bateman v. Blacky 18 Q. B. 870 ; 21 
36 Law X. k, Q. B. 7. Law J., Q. B. 406. 

(y) Dimes v. Petley, 15 Q. B. 286. {a) James v. Hayward, ante, p. 144. 
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a private individual in breaking down a weir or sluice, or removing an 
obstruction in the channel of a navigable river, it must be shown that the 
obstruction was of such a nature as to prevent him from passing up and 
down the river. If there were sufficient space left for him to pass with 
reasonable safety, he cannot justify the removal of the obstruction (b). The 
4th statute 25 Ed. 3, c. 4, reciting that the common passage of boats and 
ships in the great rivers of England is oftentimes annoyed by the setting 
up of gorces, mills, weirs, stanks, stakes, and kiddles, provides for the utter 
destruction of all such as have been levied and set up in the time of 
Edward I. and after. It directs writs to be sent to the sheriffs, to survey, 
and inquire, and do execution thereof. The effect of this statute appears 
to be , to legalize weirs which can be shown to have been erected prior to 
the time of Edward I. although, from changes in the bed of the river, 
they may have the effect of totally preventing the navigation of the 
stream (c). 

Penalties have been imposed by statute upon all persons having charge 
of vessels who shall throw any ballast, gravel, earth, rubbish, or filth, 
into any navigable river, so as to tend to the injury or obstruction thereof; 
and the person having charge of the vessel will be rcs])onsible for the acts 
of the crew, and may be convicted of the offence and fined, though ho was 
not on board at the tiufe it was committed (r/). 

Pulling down ruinous houses adjoining a imblic thoroughjare. — The 
Metropolitan Building Act (7 & 8 Viet. c. 84, s. 40) authorizes the 
pulling down of ruinous buildings under certain circumstances and 
contingencies, and jirovides (ss. 41, 42) for j)ayment of the expenses by 
the owner, being tlie person entitled to the immediate possession 
thereof (c), and also by the occupier. 

Statutory remedies and penalties in respect of nuisances from gas-ivorks. 
— By the statute 10 & 11 Viet. c. 15, for comprising in one general act 
sundry provisions to be contained in acts of parliament thereafter passed, 
authorizing the construction of gas-works for supplying towns with gas, 
penalties are imposed (s. 11) upon parties authorized by statute to 
construct gas-works, for delays in making good broken ground, and 
reinstating roads broken up by them, and removing rubbish ; and, in case 
of delay, tlie persons having the control or management of the street, &c., 
may do wliat is necessary to be done, and recover their expenses from the 
persons authorized to construct the gas-works. A penalty of 200f. is also 
imposed (s. 21 ) upon such parties, and upon gas companies, for corrupting 
streams, ponds, and drains with the refuse or filth of gas-works. It is 

(ft) Ante, p. 146. East Co. Rail. Co. v. (rf) Michrl v. Brown, 28 Law .T., M. C. 
Darling, 5 C. 13., N. S. H21 ; 28 Law C., 53 ; 54 Geo. 3, c. 150, s. 11. 

1*. 202. («f) Overseers of Baffron Hill (ex parte), 

(c) Williams v. Wilcox^ 8 Ad. & E. 24 Law J., M. C. 56^ 

320. As to the recent act, see ante, p 45. 
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recoverable for each offence, with full costs of sfiit in any of the superior 
courts (s. 22) by the person whose water has been fouled by the gas- 
washings or refuse, provided the action is brought during the continuance 
of the offence, or within six months after it shall have ceased. In addition 
to this penalty of 200/., a sum of 20/., to be recovered in like manner, is 
to be paid for each day during which gas-washing or refuse is allowed to 
flow into and foul the water, after the expiration of twenty-four hours 
from the time when notice of the offence (s. 23) shall have been served 
by the person whose water has been fouled; and such penalty is to be 
paid to the latter. And whenever any water within the limits of the 
special act is fouled by the gas, a sum of 20/. is forfeited for every such 
offence (s. 25), and 10/. a-day for every day during which the offence 
shall continue, after twenty-four hours’ notice of tlie offence*. The object 
of the legislature appears to have been to make the company insurers, at 
all events, against any contamination of the water in the neighbourhood 
by the access to it of the residuum of thei** gas-works (/). By s. 29 of 
this statute, it is enacted that nothing in this or the special act contained 
shall prevent the undertakers (the persons authorized to construct the 
gas-works and make gas) from being liable to an indictment for nuisance, 
or to any other legal proceeding to wliich they may be liable, in consequence 
of making gr supplying gas. The ordinary remedy by action for damages, 
therefore, is maintainable for a nuisance arising from gas-works, not- 
withstanding the existence of the penal clauses in this statute {g). 

Penalties for fouling water in any well, fountain, or pump, are imposed 
by 23 & 24 Viet. c. 77, s. 8. 

. Penalties for the nonconsumption of smoke are imposed by divers acts 
of parliament upon manufacturers and proprietors of steam-boats (Ji) and 
railway companies (j). 

By-laws for the suppression of nuisances made by town councils of 
boroughs under s. 90, of the Municipal Corporation Act, must, as we have 
seen, be confined to the suppression of such acts as are nifisanccs in them- 
selves, and cannot be extended to an act wliicli may, or may not be a 
nuisance according to circumstances (Jc), 

Actions for nuisances — Private injuries from a public nuisance. — Wher- 
ever a special or particular damage is sustained by a private individual 
from a public nuisance, an action for damages is maintainable (/). It has 
been held that the prevention of customers from coming to a colliery by 


(/) Hipkim v. Birm. dv. Gas Liqht Co., 
6 H. & N. 2a0; 30 Law J.. Exch.’fJO, 29; 
ih. 169. 

(</) Willes, J., BronH1)ent v. Imp. Gas 
JAyht Co., 26 Law J., (Jh. 280. 

(A) 16 & 17 Viet. c. 128; 19 & 20 Viet, 
c. 107. Walker v. Evans, 29 Law J., M. 
C. 22. • 


(i) Manchester Stuff, dc. Rail. Co. v. 
Tfmd, 29 Law J., M. C. 29. As to the 
recovery of penalties before justices, Rea. 
V. Jenkins, 9 Jur. N. S. 571. 

(A) Everett v. Grapes, ante, p. 32. 

(0 Sollau V. l)e Held, 2 Sim. N. S. 
145; 21 Law J., Ch. 159. 
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obstructing a public highway, jjcr quod the benefit of the colliery was lost^ 
ftud the coals dug up depreciated in value, was such a special and par- 
ticular damage as would enable the owner of the colliery to maintain an 
action for the private injury resulting from the public nuisance (m). 

In an action for damages from the unlawful obstruction of a public 
thoroughfare, the plaintiff proved that he carried on business as a book- 
seller in a shop abutting upon the obstructed thoroughfare, and that his 
customers consisted almost entirely of persons who had been in the habit 
of using the thoroughfare, and that his business had materially declined 
in consequence of the obstruction, it was held that the injury thus sus- 
tained by the plaintiff was such as to entitle him to maintain an action 
for damages, notwithstanding there might be many individuals on the 
same line of thoroughfare similarly damnified by the act of which he com- 
plained (w). And where the plaintiff, in an action for damages from an 
obstruction in a public navigable tidal river, declared that he carried on 
the business of an innkeeper in a house abutting upon the river, and that 
the defendant placed beams and spars in the water which floated back- 
wards and forwards with the tide, and obstructed the access to the house 
at certain periods, whereby the plaintilTs customers were prevented from 
coming to his house to take refreshments, it was held that this was 
a specific particular dnmage resulting to the plaintifi' from the public 
nuisance, which entitled him to an action for damages (o). 

Wlierc the plaintiff was navigating a public navigable river with his 
barges laden with goods, and the barges were impeded in their progress 
by a vessel which the defendant had wrongfully moored across the stream, 
and the plaintiff, in consequence of the obstruction, was compelled to un- 
load his barges and carry his goods by land to their place of destination, 
it was held that the plaintiff was entitled to recover from the defendant 
all the expenses of the land-carriage of the merchandize (p). 

No one can have an action for a nuisance or obstruction in a common 
highway without assigning some particular damage to himself individually, 
independent of the general inconvenience to the public (9). 

When a notice to abate or discontinue a nuisance should he given before 
commencing an action , — If an action is brought against the originator of 
a nuisance, it is not necessary to demand the abatement or discontinuance 
of the nuisance before commencing the action. But if the action is 
brought against the mere continuer of a pre-existing nuisance, a request 

to remove the nuisance must be made before the action is commenced (r). 

• 

(m) Iveson v. Moore, 1 Lil. Baym. ; 5 M. it Gr. OIS. 

1 Salk. IT) ; Garth. 451. Green v. Land. {p) Rose v. Miles, 4 M. & S, 101. 

Gen. Omnih. Co., ante, p. 145. ( 7 ) Chichester v. LeiMtridge, Willes, 73. 

(w) Wilkes v. Hun. Market Co., 2 Sc. (r) Penruddock's case, 5 Co., 100 b. 
44fi ; 2 Bing. N. C. 281. Winsniore v. Greenbank, Willes, 583. 

(o) Rose V. Groves, 3 Sc. N. R. 053 ; 
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A notice to abate or remove a nuisance, delivered at the premises to which 
it relates to the occupier for the time being, will bind a subsequent 
occupier ( 5 ). 

If a man commits a nuisance, and afterwards does away with it, and 
with all the effects of it, before action brought, the cause of action is 
extinguished (i) ; but the abatement of the nuisance is no defence in point 
of law against a complaint for an antecedent injury. If damage has been 
sustains , the defendant is not the less bound to compensate for that, be- 
cause he has promptly and properly repaired his fault (m). 

Continuing nuisances. — The continuance of the nuisance is a fresh 
injury, for which another action may be brought, and so, totics qiioties, 
until the obstruction is removed (or), or the wrongful act done aw’ay with (g). 
Parties may be liable for the continuance of a nuisance which they them- 
selves originally created, although they are not in possession of, or inter- 
ested in, the soil on which the nuisance exists ; and they have no right 
to enter thereon for the purpose of abating the nuisance (r). 

Parties to he niade jjlaintijf's. — The actual occupier of lands and build- 
ings incommoded and prejudiced by a nuisance is, in general, the proper 
party to maintain an action for damages. If the injured property is in 
the occupation of tenants to whom it has been demised, the landlord or 
reversioner has no right of action, unless the nuisance is of a permanent 
character, aud necessarily inflicts a lasting injury upon the inheritance. 
It has been holden, for example, that the reversioner is not entitled to 
maintain an action for damages arising from the erection of a noisy work- 
shop, or a furnace and smoky chimney, in close contiguity to dwelling- 
houses in the occupation of his tenants, although the noise and the smoke 
render the houses uninhabitable, and the tenants give notice to leave ; for 
the occupiers of the workshop and the furnace may be compelled, by pro- 
ceedings on the part of the tenants, to discontinue the nuisance. “ The 
action,” observes Bramwell, B., “ should be brought by the tenant. It is 
said that the noises diminished the value of the premisest I do not agree 
to that. If the tenant is damaged by them to the value of 10/. he will 
get lOZ. compensation.” “ In order to give a right of action to the rever- 
sioner,” further observes Pollock, C. B., “ the injury must be of a perma- 
nent nature. Here the hammering and noises may be stopped and the 
nuisance removed at any time ” (a). If, however, the tenant actually 
leaves the premises, and the reversioner comes into possession, then an 
immediate injury accrues to him, in respect of which he has an immediate 
right of action. 

(h) Salmon v. liensUy, R. & M. 189. N. S. 765 ; 30 Law J., C. P. 305. 

{t) Bro. Abr., y)l. 2. (z) Thompson v. Gibson^ 7 M. & W. 460. 

(ii) Bell V. Twentifman^ 1 Q. B. 774. («) Afumfard v. Oxfd, Wore, A Wulv, 

(ar) Shadwell y. Hutchinson^ 4 C. P. Bail. Co.^ 1 H. & N. 35. Simpson v. Sa-- 

333. vage, 1 C. B., N. S. 347 ; 20 Law J., 

(y) Whilehojue v. Fellowes^ 10 C. B., C. P. 50. 
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Where, on the other hand, a building was erected, the roof and eaves 
of which overhung the plaintiff’s land, and discharged rain-water thereon, 
and the plaintiff brought his action for an injury to his reversion, the 
land being in the occupation of his tenants, it was held that he was 
entitled to recover, as the very existence of the building was a nuisance 
and permanent injury to the property, and would, if allowed to continue, 
impose a servitude thereon (i). 

When several persons have a joint interest in property injured by a 
nuisance, they ought all to be made plaintiffs in an action for the injury. 
Tenants in common, also, should join in an action for a nuisance dene to 
their land (c). • 

Parties to he made defendants, — Wc have seen that the occupier of 
lands is in general responsible for the continuance of a nuisance upon 
them; and so is the landlord, if the nuisance existed at the time he demised 
them (t/). Every person who does, or directs the doing, of an act which 
cannot be done at all without constituting and creating a nuisance, is per- 
sonally responsible, whether he was acting for himself, or for or on behalf, 
or for the benefit, of another, and whether he is a principal and employer, 
or a mere servant carr3dng into effect the orders of his master (e). But a 
steward, manager, or agent, who merely hires labourers for his master, 
and takes no part in the immediate creation of the nuisance, is not an- 
swerable for the nuisance (/). If the landlord of a house, under a con- 
tract with his tenant to whom he has demised the house, employs work- 
men to repair the house, the landlord is responsible for a nuisance in the 
Louse occasioned by the negligence of his own workmen, although the 
repairs are done at the instance and for the benefit of the tenant, and are, 
when executed, to be paid for by him (ff). 

When a defendant is sought to be made responsible for a nuisance, 
not on the ground of his being the owner or the occupier of the land or 
premises on which the nuisance exists, but because he has ordered or 
directed the doing of an act in a public thoroughfare, or a navigable river, 
or on the land of the plaintiff himself, which has created a nuisance, it 
must be shown that the relationsliip of master and servant exists between 
the defendant and the workmen who have personally done the act com- 
plained of, or that the workmen were acting under his immediate control 
and directions. If the execution of repairs to a dwelling-house, or the 
construction of a drain, is entrusted to a fluilder or contractor, who exer- 
cises an independent employment, and selects his own servants and work- 
men, and has the immediate control and superintendence of the work, 

(b) Tuckrr v. Neiminrij 11 Ad. & E. 40. J., Q. B. 

(c) Bac. Al»r., Joint Tenants, Ac. K.; («*) IVUson v. Peto, 0 Moore, 40. Wiiie 

ante, p. r>4 ; post, ch. 20. v. Hague ^ 2 D. A li. 33. 

(rf) Ante, pp. 134, 135. Bislwp v. Trust. (/J Stone v. Cartwright, 0 T. R. 412. 

Bed. Charity ^ I Ell. A Ell. 007 ; 28 Law \g) Leslie v. Pounds, 4 Taunt. 048. 
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the owner of the house, who employs the conjbractor, is not responsible 
for the creation of nuisances in the public thoroughfare, by the negligence 
of the contractor’s servants, if ho was ignorant of their unlawful proceed- 
ings, and had no knowledge of the probable consequences of their acts (A). 

If any excavations or constructions of any kind, are authorized to be 
made, over or across a public thoroughfare, by private individuals or a 
public company, or by commissioners, and the works are lawful in them- 
selves, and can be done without injury to individuals, and without creating 
any nuisance, and the parties directing the works to be executed employ 
a contoactor to do the work, who Selects the workmen, and has the entire 
conduct and management of the work, the f)arties so employing the con- 
tractor, and authorizing the execution of the works, arc not themselves 
responsible for nuisances or injuries arising from tlic incompetence of the 
contractor, or the negligent execution of tlie works by him, his servants, 
or agents, or for damage from things done by the contractor or his work- 
men, which were never authorized or ordered to be done by the company 
or commissioners (i). 

Where certain commissioners, appointed under an act of parliament 
for the improvement jf the navigation of a canal, agreed with a contractor 
for the performance of certain works for drainage and carrying off the 
surplus waters of the canal, and the contractor,* in the exercise of tho 
powers conferred on the commissioners by tlie legislature, constructed a 
drain through the land of the plaintiff for the purpose of carrying off the 
waste water, and the plaintiff’s land was flooded in conseciuencc of the 
defective and negligent construction of the drain, it was held that the 
contractor, and not the commissioners, was responsible for the nuisance, 
as the contractor was not the servant of the company, liut occupied an 
independent position, liaving the selection and entire control of the work- 
men, and sole management of the works (k). 

In this case the defective drain, causing tlic overflow of the water and 
creating the nuisance, was on the plaintiff’s own land. Had the nuisance 
arisen upon the land of the defendants, they w'ould have been responsible 
for it (ante, pp. 134, 135). Where the defendants have employed a con- 
tractor to do an act which is unlawful in itself, or which cannot be done 
without creating a nuisance, then the act done by the contractor is in 
substance their act, and they are responsible for tho consequences which 
naturally result from it (/). • 

(A> Peachey v. Rowland, 13 C. B. 185. XBACTon and Sub-contractor. 
h) Gray v. Pullen, 32 Law J., Q. B. . (A) AUen v. Hayward, 7 Q. B. 900; 15 

160. Knight v. Fox, 5 Exch. 725 ; 20 Law J., Q. B. 99. 

Law J., Exch. 9. Overton v. Freeman, 11 {/) EUis v. Sheff. Oas Co., 2 Ell. & Bl. 

C. B. 867 ; 21 Law J., C. P. 52. Peachey 707 ; 23 Law J., Q. B. 42. Hole v. Sit- 

▼. Rowland, 13 C. B. 1H2; 22 Law J., C. iinghovrne, Ac. Rail. Co,, 0 H. & N. 500, 

P. 81, qualifying Rash v. Steinlumi,^ \ B. BUike v. Thirst, 32 Law J., Exch. 188. 

dc P. 404. And see post, ch. 8, s. 2, Con- And see post, cb. 8, s. 2 ; oh. 21. 



BElfEDY BY AOIfON — PLEADINGS. 


17t 


SECT. 2,] 

The action may be brought against all the persons doing, or ordering 
the doing, of the wrongful act, as well as against the occupier of the land 
on which the nuisance exists ; but, instead of bringing his action against 
all jointly, the plaintiff may, as we have seen, sue one or more of them at 
his election (m). 

Declarations for nuisances , — If the plaintiff complains of smoke or 
noisome smells and exhalations, or noises emanating from the defendant’s 
land, the declaration should set forth the plaintiff’s possession of certain 
tenements adjoining other tenements in the occupation of the defendant, 
and the creation and continuance by the defendant of the nuisance on the 
land and tenements in his occupation, setting forth the nature of the 
nuisance, and alleging that the plaintiff was thereby disturbed and annoyed 
in the occupation and enjoyment of his property, and the property itself 
was deteriorated in value. If the plaintiff has been impeded in the exer- 
cise of his trade or profession, or any special damage has been sustained, 
it should be stated as a consequence of the wrong done, and the declara- 
tion sliould conclude with a claim of a specific sum for damages (a). 

If the injury of which the plaintiff complains arises from the fall of 
chimneys from the defendant’s premises upon the plaintiff’s house, or 
from filth and rubbish being allowed to run down from the defendant’s 
premises upon the plaintilf’s land, the plaintiff may declare for a trespass 
upon his land, alleging that the defendant cast thereon large quantities 
of stones, bricks, and rubbish, night-soil, filth, or manure, as the case 
may ho (o), and flooded the plaintiff’s premises, and disturbed him in the 
occupation and enjoyment of his dwelling-house, or he may declare for the 
consequential injury arising from acts of commission or omission by the 
defendant on his own land. We have seen that the duty of cleansing 
and repairing drains used by the occupier of a house devolves ujwn such 
occupier, and not upon the landlord. A declaration, therefore, which 
merely alleges that the defendant is the owner and proprietor of the 
drains or the houses, and seeks to cast upon him, as such owner, a legal 
obligation to make good the damage ensuing to his neighbour from their 
foul or dangerous condition, is bad on general demurrer, unless it shows 
some special ground for making the defendant liable as owner (j)). 

Where the plaintiff declared that he was possessed of a cellar con- 
tiguous to tlie defendant’s privy, and parted by a wall, part of the defend- 
ant’s house, which the defendant, “debuit et solebat repararc,” and that, 
for want of repair, the filth of the privy ran into the cellar, it was moved, 
in arrest of judgment, that this being a charge laid upon the occupier of 

(w) Ante, pp. 54, 123 ; post, ch. 20. v. llndd, 1 Stark. 58. 

(a) Ante, pp. 58, 121); post, cli. 21. (/>) Bussell v. Shenton, 3 Q. B. 457. 

(m) Oreijorif v. Piper^ 0 B. & C. 501. Chauntlcry. Bobinson, 4 Exch. 160. 
TenatU v. Golding ^ 1 Salk. 21. Pickering ^ 
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the adjoining land, the plaintiff should have showoll a title by prescription 
to have the wall kept in repair for his benefit, “ sed non allocatur ; ” for 
it is a charge laid on the defendant of common right, which by law he is 
subject to. As one is bound to keep his cattle from trespassing on his 
neighbour’s ground, so he must a heap of dung, if he erects it. “ Sic 
utere tuo ut alienum non la»das” (q). 

A declaration setting forth the plaintiff’s possession of a messuage 
and land, and the defendant’s possession of an adjoining brew-house, and 
that tlie defendant caused water to be conveyed from a certain spring 
through leaden pipes placed near the foundations of the plaintiff’s house 
and took so little care of the pipes, or so negligently used and managed 
them, that the water escaped from the pipes, and flooded the plaintiff’s 
house, and injured the foundations thereof, and caused the walls of the 
house to crack and give way, <fcc., discloses a good csiusc of action (r). 

When the plaintiff com 2 )lains of the j^f'^hition of a stream, he should 
show that he w'as in the actual enjoyment of pure water, or that, by 
reason of his possession of a messuage or land, he had a right to the flow 
of a stream of waUr through his premises in its natural purity (ante, 
pp. 55, 123, 121), and that the defendant polluted it. If the injury has 
resulted from negligence on the part of the defendant, in not having 
properly fenced or guarded a hole or cellar, or dangerous excavation on 
his premises, the declaration should show that the defendant was the 
occupier of the cellar and premises ; that the cellar closely adjoined a 
public footway, and opened thereon, so as to be dangerous to persons 
passing along it, or that the hole or excavation was within tweflty-five 
yards of a public highway ; and that the defendant wrongfully suffered 
the hole to remain unfenced and unguarded ; and that the plaintiff, whilst 
he was passing along the highway, or along the open unenclosed land 
adjoining the highway, and within twenty-five yards thereof, fell into the 
hole and was injured, and prevented from attending to his business, and 
was obliged to expend money in surgical attendance and advice ( 5 ). 

It is not necessary to state in the declaration that it was the duty of 
the defendant to do the act which he is alleged to have neglected to do, 
but the facts creating the obligation to perform the duty should be set 
forth. The allegation of duty is useless where the declaration is insuffi- 
cient, and superfluous where it is sufficient (t). 

A declai'ation alleging that the defendant was a proprietor of a build- 
ing called, &c.f used by the defendant for purposes of gain, that the 

(q) Tenant v. Golding, 1 Salk. 21. ante, p. 140. 

Hodgkinson v. Ennor, 32 Law J., Q. B. ; (£) Afelvnlfe v. Hetherington, 11 Exch. 

8 L. T. K., N. S. 451. 270. Seymour v. Maddox, 16 Q. B. 331. 

(r) Hmre v. Dickinson, 2 Ld. Baym. Eonthrotr v. Stanley, 1 II. <fe N. 247; 25 

1569. I Law J., Exch. 247. Gibbs v. Trust. Uv. 

(•) Bishop V. Trusters Dedfd, Cmrity, Dock,^ H. & N. 164. 
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plaintiff entered and paid for his admission, and that the defendant, not 
regarding his duty in that behalf, did not carefully and skilfully, and with 
proper strength and matenals, construct and maintain the building and 
the staircase thereof, so as to be, for the purposes aforesaid, safely and 
securely used, and that, by reason thereof, whilst the plaintiff was in the 
building, the staircase fell, and the plaintiff was violently thrown down 
and injured, discloses a good cause of action (m). 

If the grantor of a private way is bound, by express stipulation or 
prescription, to repair it, it is sufficient, in an action against him for 
neglecting to do so, to allege generally in the declaration that he, by 
reason of his possession of the close in which the way is, ought to repair 
it, and the special matter of the obligation may be given in evidence (x). 

When the plaintiff complains of an injury to his reversionary estate, 
the declaration should allege that, at the time of the committing the 
grievance of which he complains, certain messuages, tenements, and land, 
with the appurtenances, were in the occupation of certain persons, as 
tenants thereof to the ])laintiff, the respective reversions in the said 
messuages, &c. being in the plaintiff, and that the plaintiff and his 
tenants, by reason of their interest in, and possession of, the said mes- 
suages or tenements, and land, of right ought to enjoy the use of the 
water of a certain well and pump, and that the defendant erected a cess- 
pool so near the well and i)ump that the water therein was contaminated 
and rendered useless by the oozing out of the soil and filth from the 
cesspool {y). 

Declarations for injuries from the keeping of ferocious animals , — In 
actions for injuries from keeping ferocious animals, the plaintiff must set 
forth in liis declaration the mischievous propensity of the animal, the 
keeping of it by the defendant, with knowledge of such propensity, and 
the injury to the plaintiff ; but the plaintiff need not tie himself down to 
any allegation of the particular habits of the animal, and of the defend- 
ant’s knowledge of tliose habits. He may allege, generally, that the 
animal was of a ferocious nature, and unsafe to be left at large, and that 
the defendant knew it, and that he nevertheless permitted the animal to 
be at large (5'). It is usual, however, to allege that the animal was of a 
ferocious disposition, and accustomed to attack or bite mankind, or sheep 
and animals, the subject of private property (a). 

It is not necessary to allege or prove any negligence or want of care 
in the keeping of the animal by the defendant (6). The injurious con- 

• 

(m) Brazier v. Polytechnic Institution^ (z) Hartley v. Harrinmnj 1 B. & Aid. 
Q. B. 1850. 624. 

(t) Rider v. Smithy 3 T. R. 766. (a) Jenkins v. Turner, 2 Salk. 661. 

(y) Metrop. Assoc, v. Vetch, 5 C. B., N. {h) May v. Burdett^ 0 Q. B. Ill; 16 
S. 604 ; 27 Law J., C. P. 330. Law J., Q. B. 64. 
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sequences to the plaintiff should be stated ; ind if any special damage 
has been sustained, it should be set forth on the face of the declaration. 

Plea of not guilty, — In an action for a nuisance to the occupation of a 
house by carrying on an offensive trade, the plea of not guilty will operate 
as a denial only that the defendant carried on the alleged trade in such a 
way as to be a nuisance to the occupation of the house, and will not 
operate as a denial of the plaintiff^s occupation of the house (c). In an 
action for forming a cesspool near a well, and thereby contaminating the 
water of the well, it was held that the plea of not guilty put in issue 
both the fact of the erection of the cesspool, and that the water was 
thereby contaminated (d). In actions for injuries from acts of omission, 
the fact that the injury was occasioned by negligence and misconduct 
on the part of the plaintiff, as well as by neglect of duty on the pai»t 
of the defendant, is also admissible under . the plea of not guilty (c). 
In actions for injuries resulting from the keeping of ferocious animals, 
with knowledge of their dangerous propensity, the plea of not guilty puts 
in issue both the fact of the ferocity of the animal and the defendant’s 
knowledge of it ; ^hosc two matters forming the substance of the wrongful 
act (/). 

Pleas justifying the fovling (f the water of a stream under a prescriptive 
right to discharge into it the refuse of dye-houses and manufactories, and the 
washings of mines. — When the plaintiff complains of the fouling and 
sending rubbish down a natural stream of water running through the 
plaintiff’s land, it is a good defence to plead that tlie defendant, at the 
time of the committing of the alleged injury, was the occupier of land, and 
of a tin-mine situate thereon,^ and abutting upon the stream, and that the 
defendant and all other occupiers for the time being of the land and tin- 
mine, for the period of twenty years next before the commencement of the 
action, enjoyed as of right and without interruption {g) the privilege of 
using the water of the stream for the purpose of working the tin-mine, 
and mining and washing tin-ore, and of fouling the water of the stream 
with sandstones and rubble and the washings of the tin-mine ; and that 
the defendant, being the occupier of the land and tin-mine, did, in working 
the mine, and mining and washing the tin-ore, necessarily discharge into 
the stream sandstones and rubble, and did necessary foul the water of 
the stream, and obstruct the channel and bed thereof (Ji), A plea of this 
sort sets up a prescriptive right to the use of the water of the stream for 
the necessary working of the mine ; but it is doubtful whether a plea 
which merely fjlcges a user as of right to throw cinders, scorisc, coal-dust, 

(c) Reg. Gen. 16 A^ict. 1 Ell. BI., (f) Cards. Caae^ 5 C. B. 622. 

App. Ixxxi. iff) Ante, pp. 07-100. 

(rf) Norton v. Schokfieldt 0 M. A: AV. (h) Carlyon v. Lovering ^ 1 H. & N. 
065. 780; 26 Law J., Exch. 251. 

(e) Holden v. Liv. Gax Co. 0, C. B. 1. 
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and the refuse of the ash-pit of a steam-engine into a running stream, so 
as to obstruct the channel and bed thereof, is a good plea, as it does not 
appear to set up a claim which might lawfully be made at the common 
law by custom, prescription, or grant to an casement or watercourse, or 
use of water within the meaning of the Prescription Act (i). 

Pleas justifying the poisoning of the atmosphere with noxious smells and 
exhalations under a prescriptive right to carry on an offensive trade, should 
set forth that the defendant and his predecessors, occupiers for the time 
being of the house, and premises, and ground in the declaration men- 
tioned, exercised and enjoyed for the full period of twenty years next before 
the commencement of the action, as of right and without interruption, the 
trade of, &c., in and upon the said premises, and thereby, during all that 
time, divers noisome smells unavoidably arose from the said premises, and 
extended themselves to the plaintiff’s land, and created, smells thereon, 
and that the grievance complained of by the plaintiff was a user by the 
defendant of his premises for the purposes of such trade {k). 

Evidence at the trial — Proof on the part of the plaintiff 
to the establishment of all the material allegations in the declaration in 
the order in which they are set forth, i.e, the plaintiff’s possession of a 
certain tenement adjoining another tenement in the occupation of the 
defendant, and the existence of a nuisance on the last-named tenement. 
When the plaintiff sues for a temporary nuisance (ante, pp. 134, 1C8), he 
must show that he is the actual occupier of the property injured by 
the nuisance. When he sues as the landlord or reversioner of the property 
injured, he must prove that the nuisance was of a permanent character, 
damaging the marketable value of the property (ante, pp. 54, 58, 121). 
Tlic nature and character of the nuisance will have to be proved (ante, pp. 
134-lCl); and it must be shown either that it disturbed and annoyed the 
plaintiff’ in the occupation and enjoyment of the proj)erty, or that the 
property was deteriorated in value (ante, p. 54). 

In order to make the defendant responsible for the nuisance, it must 
be proved, cither that he was the actual occupier of the land or tenement 
on which the nuisance existed, or that he had authorized or directed the 
doing of the thing which created the nuisance. Proof of the exercise of 
acts of ownership ov<*r the tenement on which the nuisance exists, such 
as paying the wages of workmen employed there (/), locking the doors, 
or chaining the gates at night, or giving orders that it should be done, 
posting bills in the windows, or paying a woman to open the shutters and 
air the house, will be sufficient prinut facie evidence of actual or construc- 
tive occupation ; and any declarations or admissions by the defendant 

(/) Murgatroyd v. Robinson, ^ 1^11. & 1 Smith’s L. C. 217. Cooper Hubbwk, 

Bl. m ; iiO Law J., Q. B. 2aa. ante, p. 05. 

(4:) Flight V. Thomas, 10 Ad. E. 600. ( 1 ) Jarvis v. Dean, 11 Moore, 350. 
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teDding to show that the teiiemont on which tl]|e nuisance exists belonged 
to him, or was under his control, will, of course, be evidence against 
him (?»). Proof that the defendant has received rent for the use of a wall- 
building or pavement, and has previously repaired it when it requires 
repairs, has been held sufficient to render* the defendant responsible for a 
nuisance existing tliereon (n). 

If the plaintiff complains of a nuisance arising from the non-repair of 
drains and sewers, it must he shown that the defendant had the use and 
occupation of the drain and sewer. Proof that the defendant occupies the 
land through which the sewer ruhs does not cast upon the defendant the 
duty of cleaning out the sew'er or repairing it, or preventing it from 
becoming a nuisance. It does not follow, from his being the occupier of 
the land through which the sewer runs, that he has the occupation and 
use of the sewer. He may never have used it or occupied it, and may 
have no power to touch it, or interfere with it in any way (o). The 
parties who have a right to use the sewer, and who exercise that right, 
are in general bound to cleanse the sewer, and repair it, and prevent it 
from becoming a nuisance, unless the duty of so doing is imposed on others 
by ex 2 )ress lcgislati\ 3 enactment. 

If the defendant is not in the actual occupation of the premises on 
which the nuisance exists, but it is sought to Huakc him liable, on the 
ground that he demised the premises with the nuisance existing upon 
them, it must be proved that the nuisance was in existence at the time of 
the demise (ante, pp. 137, 138). If it is sought to make him liable for 
injuries arising from dangerous excavations, pits, or holes on premises 
demised by him, or from the fall of ruinous buildings in the occupation of 
his tenant, it must be shown that the holes and excavations existed, and 
that the buildings were ruinous and dangerous to the public at the time 
he let them. If the action is brought against the occupier of ruinous 
buildings, which have fallen down and injured the plaintiff, aprimd facie 
case will be established against the defendant, merely by proving that 
he 'was in the actual or constructive occupation of the property at the 
time of the injury ; and it will be for the defendant to show, if he can, 
that he was a mere tenant-at-will, and had no knowledge of its ruinous 
or dangerous condition ; or that before the buildings fell he ceased to 
occupy them, and gave up possession to the landlord (ante, pp. 147, 148). 

If the defendant is charged with acts of omission, non-fcazance, and 
neglect of duty, the facts creating the duty must be proved, and the 
defendant's neglect established. If the injury arises from the non-repair 
of party walls or fences, it must be shown that the disfendaut was bound 

(m) Sffbmf V. Whiter 1 M. W. 440. Paytte v. Roger 2 H. Bl. 340. 

(n) r Bisfiop V. Trustees Bed, Charity^ 1 (o) Post, ch. 3. 

Ell Aj Ell, 307 ; 28 Law J., Q. B. 2l5. 
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by contract, prescription, or statute, to repair or fence (ante, pp. 102, 149). 
If it arises from the negligent use and management of buildings, stations, 
or railways (ante, pp. 147-153), or canals or docks (ante, p. 154), it must 
be shown that the defendants were in the occupation of the property 
upon which the dangerous nuisance existed, and had dominion And con- 
trol over it. If the injury arose from the dangerous state of premises on 
which the plaintiff was employed as a workman, it must be shown that 
the danger was latent and unknown to the workman, but well known to 
the employer (ante, pp. 155, 15G). If it arose from defective hoisting- 
tackle in mines or insecure ladders, it must be shown that the defendant 
ordered or selected the tackle, or knew that it was insecure and unfit to 
be used, and that the plaintiff had no knowledge of the danger he incurred 
by using it (ante, pp. 15G, 157). If the plaintiff complains of injuries 
from the dangerous state of premises in the occupation of the defendant, 
and to which he had come on the invitation of the defendant as a guest, he 
must show that the danger was of an unusual and unexpected character, 
the existence of which was wholly unknown to the plaintiff, but was well 
known to the defendant (ante, p. 157). 

In actions for injuries for keeping ferocious animals, the plaintiff must 
])rovo that lie has been Ijitten or hurt, or has sustained some actual damage 
from the ferocity of the animal, and that the defendant kept or harboured 
the animal with knowledge of its savage disposition ; but it is not neces- 
sary to allege or prove any negligence or want of care in the keeping of 
it (ante, p. 158). If the plaintiff has not, by his declaration, tied himself 
down to proof of some particular mischievous propensity on the part of 
the animal, it is sufficient for him to prove, generally, that the animal 
was (jf a ferocious nature, and given to bite, and that the defendant knew 
it (^^). Where a dog was proved to be of a savage disposition, and 
the defendant had warn(;d a person to beware of the dog, lest he should 
be bitten, it was held that this was evidence for a jury of the defendants 
knowledge of the nature of the beast If it can be shown that a dog 
has been guilty, to the knowledge of the owner (r), of a single act of 
ferocity, that is sufficient to impose upon the owner the duty of watching 
and securing the animal, and will render the master responsible in damages 
if the dog is guilty of another ferocious act. Where, therefore, a dog 
attacked and bit a child, to the knowledge of the defendant, and four years 
afterwards worried and destroyed the plaintiff's sheep, it was held that the 
defendant was responsible for the damage done (s). 

Proof of an offer on the part of the defendant to make compensation 
to the’ plaintiff is some, but very slight, evidence against the defendant, as 

(p) Hartley v. HalliweU, U Stark, 212. («) Oettring v. Morgan, 5 W. R. 636, 

{q) Judge v. Cox, 1 Stark, 285. ante, p. 163. 

(r) Fleeming v. Orr, 2 Macq. Sc. A. 25. 

N 
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the offer may have been made purely from charitable and praiseworthy 
motives, and not as admitting any consciousness of wrong or of legal 
liability in the matter. Where the defendant, being told that his dogs 
had killed three of the plaintilFs cattle, said, that if they had done it, he 
would settle for it, it was held that this promise to pay, or settle for the 
damage done, was some evidence for a jury of knowledge on the defendant's 
part of the savage disposition of his dogs. “ But though,” observes the 
Court, “ we think, strictly speaking, it is a fact to go to the jury, yet 
it ought to have little or no weight at all with them ” (<) ; and Lord 
Ellenboroiigh held that such an offer was no evidence at all of the 
scienter (w). 

Evidence for the defence . — Where the plaintiff sues for a nuisance, 
arising from the exer-^‘ise by the defendant of a noxious trade, in the 
vicinity of the plaintifrs dwelling, and fhe defendant has put a plea of 
justification on the record, he must prove the material averment of his 
plea, and show how his right to create the nuisance arises. Under the 
plea of not guilty, the defendant m-iy, as we have seen, show that the 
injury was occasioned by the plaintiff's negligence and misconduct, as 
well as by the default of the defendant, and so defeat the plaintiff’s claim 
for damages (.r). If it be shown that the defendant was a wilful tres- 
pa.sscr upon the land of the plaintiff, and must have known that he had 
no right to be there at the time ho sustained the injury of which he com- 
plains, his claim for damages will, in general, be defeated. 

Damages recover ibh \ — For every nuisance, the continuance of which 
would inflict permanent injury upon premises demised to a tenant, and 
diminish their value in the market, damages are recoverable by the rever- 
sioner in respect of the injury to the inheritance, as well as by the tenant, 
in respect of the immediate residential injury. Tlius, where the subject 
of complaint was, that the defendant had fixed a spout to the caves of his 
house, which poured rain-water into the plaintiffs yard and made it damp, 
it was held that this was an injury of a permanent nature, which entitled 
the plaintiff to damages, although the yard was in the occupation of a 
tenant (y). But where an action is brought by a reversioner to recover 
damages in respect of an iryury to his reversionary estate in certain lands 
and premises, by reason of a nuisance committed by the defendant, the 
diminution in the saleable value of the premises is not the true criterion 
of damage, because every day that the defendant persists in continuing 
the nuisance, he renders himself liable to another action. Nominal 
damages are generally given in the first action ; and then, if the defendant 
persists in continuing the nuisance, and another action is brought, and a 


[t) 2%umas V. Monjan, 2 C. M. & 11. (a?) Ante, pp. 10, 171; post, ch. H, s. 1. 

60U. (y) Tucker v. Newman^ 11 Ad. & £. 

(tt) iffecAr v.Z/yso/i, 4 Campb. 198; and ’41. 
see post, ch. 22. 
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Terdict is 'obtained against him for continuing the nuisance, the jury 
generally give exemplary damages, to compel an abatement of the nuis- 
ance (z). If, however, the jury choose to give substantial damages in the 
first instance, there is nothing to prevent them from so doing (a). 

Wherever the nuisance was, ifi its commencement, an injury to the 
reversion, on any ground whatever, the continuance of the nuisance must 
be so likewise, and an action is maintainable by the reversioner, toties 
quotiea, until the nuisance is abated (/>). In all cases of continuing 
nuisances, the jury cannot lawfully give damages in respect of any injury 
subsequent to the day of the commencement of the action ; for every day 
that the nuisance continues there is a fresh cause of action, in respect of 
whicli further damages are recoverable. 

If the plaintiffs house has been thrown down by reason of the negli- 
gence of tlic defendant or his servants in pulling down an adjoining house, 
the jury ought not to give as much in damages as would be sufficient to 
build a new house, but should make a reasonable and proper allowance for 
the benefit which the plaintiff would receive by having a new house instead 
of an old one. Lord Kenyon likened a case of this sort to the case of 
marine insurances, where an allowance of one-third new for old was always 
made (c). 

In actions for injiyies from keeping ferocious animals (ante, p. 158), 
the plaintiff is entitled to recover substantial damages in respect of any 
bodily anguish he has endured, together with the expenses of surgical 
attendance, and all such ex])cnscs as have been reasonably and necessarily 
incurred by him in eonsecpience of the injury, and have been claimed in 
the plaintifl’'.s declaration. If, in consequence of a bite from a ferocious 
dog, knowingly ke[>t and harbourctl by the defendant, the plaintiff has 
been obliged, under medical advice, to undergo a surgical operation to 
guard against hydrophobia, this Avill be a ground for increasing the 
damages (c/). 


SECTION 111. 

PREVENTION OF NUISANCES BY INJUNCTION AND INDICTMENT. 

Itijimction . — Both the courts of common law (c) and chancery will, by 
injunction, prevent the continuance of a nuisance on one man’s land to the 


(r) BaUhhiUw. Reedy 18 C. lb 711; 25 (c) Lukin v. God^atl, Q Peoko, 15. 

Law J., C. P. 2»0. (d) Po^t, ch. 22. 

(n) Cresswell, J., 18 0. B. 712. p;) As to iiuuiicLion at cumniou law, 

(/;) Shadwell v, Hutchinson, 2 B. J: Ad. see postt ch. 23. 

07 ; ante, p. 103. 
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injury or annoyance of another (/). An injiiiction will be granted, in 
certain cases, to prevent the fouling of a stream by pouring into it the 
contents of sewers, and the refuse of dye-houses and manufactories {g ) ; 
also to prevent the burning of bricks (A), the erection of coke-ovens (z) 
and densely-smoking chimneys (y ), and the carrying on of gas-making or 
any noisome trade, so as seriously and materially to interfere with the 
ordinary comfort and enjoyment of a neighbouring dwelling-house, or to 
injure the trees or vegetation of the neighbouring fields (A). When the 
nuisance is of a j)ermanent character, such as a nuisance caused by the 
erection of a building, which obstructs the passage of light and air to 
ancient windows, the courts wdll interfere to protect the proprietary inte- 
rests of the reversioner, as well as to protect the enjoyment by the tenant 
or occupier (/). But wliere the injury is of a temporary nature, not likely 
to last long, nor to deteriorate the marketable value of the proi)crty, the 
reversioner has no claim to the equitable interference of the court (z/i) ; 
nor will the court interfere in any case, unless some serious inconve- 
nience has been sustained, or some actual damage done or threatened (n). 

Acquiescence prechuHng equitable relief , — In some cases it has been held 
to be the duty of a party seeing a nuisance in progress, and having the 
power of abating it and stopping it, to give notice to the party erecting 
the nuisance of his intention to object; and it is clear that a person may 
so encourage that which he afterwards complains of as a nuisance, as to 
preclude him from any claim in. equity to an injunction (o). If a party 
sees a building in progress of erection which, when completed, must 
necessarily darken his windows, and ngvcrthcless allows the building to 
be completed, and finished, and decorated, at great expense, without 
making any protest or complaint, or taking any j)roceedings against the 
wrong-doer, the Court of Chancery will not interfere by injunction com- 
pelling the pulling down of the buihling, but will leave the complainant 
to his remedy at law (p). But acquiescence in the erection of injurious 
buildings, or of noxious works, while they produce little injury, wull not 
deprive the acquiescing party of his right to an injunction if the nuisance 
is increased and becomes productive of more serious damage ; otherwise 
it would follow that a i)artial obscuration of ancient lights might be fol- 

(/) Oldacrp v. Hunt, 19 Beav. 489. (/} Wilson v. Toirrnd. 80 Law Cli. 

[y) Wood V. Sutdiffv, Sim. N.'S. J03. 25, Jlvrz v. Un. Hank, 2 Cfili’. 080; J 

AtL-Gen. V. Boro. Birm.^ 4 K. & J. 528. Jiir., \. S. 127. 

(/i) Walters. Bel/e, ante, p. 130. (w) CIveve v. Mahany, 9 W. K. 8H2. 

(i) Semple v. Load, d: Birm. Rail, Co,^ («J WamBworth Board, dc. v. Jj<md. & 

1 Kail. Gas. 120. , S, W. B., ante, p. 00. 

ij) Sampson v. Smith, 8 Sim. 272. Bid- ‘ (o) Willintm v. Earl of Jtrsey, 1 Cr. & 
der V. Croyd. Loc. Board, 0 Law T. K., Ph. 97. 

N. S. 778. (p) Cooper v. Huhhuck, 30 Beav. 100; 

(A') Imp. Gas, <f’c. Co. v. Brondhent, 7 31 Law J., Ch. 123. CotrJiiny v. Basset, 

U. L. 0. 600. Haines \. Paylor,\{) 32 Law, Gh. 280; ll W. K. 197. JessU 

75. Ail,‘Gen, v. Cleaver, 18 Ves. 211, v. 4 ib. 010. 

auto, p, 135. 
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lowed by their total destruction, and that an easement assented to might 
be increased at the pleasure of the grantee, provided it could be shown 
that the increase was only a probable and natural consequence of the use 
of the casement. 

If a person has acquiesced in the erection of chemical or smelting 
works, in ignorance of the nuisance that will arise from them when the^ 
are put into operation, the acquiescence in the erection is no acquiescence 
in the nuisance arising from them, and will not preclude him from the 
remedy by injunction (q). And if the injured party has refrained from 
taking any active steps to abate or put an end to a nuisance in conse- 
quence of assurances he has received from the persons creating the nuisance 
that measures would be taken to put a stop to it, there is no laches on 
his part, and no such acquiescence as will deprive him of his right to an 
injunction (r). 

Injunction to prevent the continuance of now/ nuisances, — If a belfry is 
erected so near to the dwelling-house of the plaintiff, that the bells when 
rung prevent people from being heard whilst talking in the house, or 
disturb the rest of the inmates at night, this is such an invasion of 
the domestic comfort and enjoyment of a man’s home as entitles him to 
an injunction to prevent the nuisance {s). 

Prevention of public nuisances , — Writs of prohibitioji were formerly 
issued by courts of common law to prevent the coiitimianee of a public 
nuisance, such as the bowling alley near 8t. Dunstau’s Church ; the rope- 
dancer’s stage at Charing Cross ; and the i)lay-housc in Tiittle Lincoln’s 
Inn Fields (/); and courts ofecpii^will interfere by injunction to prevent 
public nuisances, such as nuisaiicS to public rivers, and public harbours, 
and public roads; and magistrates, and boards of health, and commissioners 
of public works, maybe restnuned from exercising their statutory powers, 
so as to create or occasion a jmhlic lihisance (w). 

Where, by an act of parliament, a corporation were directed to cause 
a piece of land to be drained and levelled, and kept in a proper condition, 
for purposes of public recreation, the court restrained the corporation 
from using it for the holding of a cattle fair (.r). In informations and 
proceedings for the prevention of public nuisances, the ordinary course is 
for the attoniey-general to sue, as representing the public ; but individuals 
may come forward and invoke the assistance of the court w’hen they have 
themselves individually sustained damage, and the interposition of the 


ly) Bankart v. Iloutjhton^ 27 Deav. 431 ; 
28 Lfiw J., Ch. 473. 

(/•) V. Bh'mintjhmn, 4 Kay & 

J. 340. Davies v. Marshall, 31 Law J , 
C. P.fil. 

(s) Satinu V. Da Held, 2 Sim. N. S. 133. 
(/) Hall's case, I Mod. 7(i. Her v. 


Bettertouy 3 Mod. 142 ; Skin. 625, 627. 
Rex V. Darset Just, 15 East, 504. 

(m) Att.-tien. V. Forhvs, 2 Myl. & Cr. 
13.3 ; post, eh. 16. s. 3. 

(j-) Att.-Gen, v. Carp, of Sautlmmpton^ 
29 Law J., Ch. 282 ; 1 Gifl*. 363. 
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court is required for the protection of their property (y), or the preservation 
of the beneficial use, occupation, and enjoyment of it {z). 

The same principles of law guide the interference of the court whether 
the nuisance be a public or a private nuisance (a). 

The court will not grant an interlocutory injunction before the hearing 
l^f the cause, unless it is necessary for the protection of property, or the 
prevention of some threatened injury thereto (b) ; nor will it interfere in 
any case, as we liavc seen, to protect a dry legal right or title, merely 
because the legal right is infringed (c). 

Prevention of pnblir 7iuisance bij indictment — In the case of public 
nuisances, such as obstructions in public thoroughfares or navigable 
rivers, or suffering boughs of trees to overhang highways, or ditches 
adjoining them to beqpnie foul and choked up, or buildings by the side 
of public thoroughfares to become ruinous, the remedy is by indictment 
in respect of the public^ iwjwry (<f), and Vy action in respect of any par- 
ticular or special damage sustained by indi\iduals (e). 

The following nuisances have been held indictable: — The overcrowding 
of houses with poor people in time of infection of plague, and thereby 
endangering the health of the neighbourho(»d (/) ; the carrying of people 
infected with contagious disorders along public thoroughfares in such a way 
as to endanger the health of the passengers (r/); the keeping of large 
quantities of gunpowder in dangerous proximity to i)opulous neighbour- 
hoods (/p); the carrying on of noxious and offensive manufactures in public 
places, or adjoining public thoroughfares, so as seriously to incommode 
and annoy large numbers of persons (/); holding out inducements to 
people to collect together in large crowds, to the obstruction of public 
thoroughfares; the treading down the grass of the neighbouring meadows, 
the destruction of fences, or the creation of alarm and disturbance in the 
surrounding neighbourhood the^fiaking of a great noise in the night 
with a speaking trumpet, to the disturbance of divers householders (/); 
sawing of logs of timber in a public street, and incumT^ering a road or 
footpath with barrels of beer (m); the opening of new coal-holes, and 

(y) Cnneder v. Tinkler^ 10 Yes, 021. 850. Wvtd\, Jlornhjf^ 7 ICaNl, 105. 

Alt.- Gen. v. Forhes, 2 Alyl. & Cr. 120. v. 0 Alod. 145. 

Spencer v. Lfmd. A liirm. Rail. Co.^ 1 Kail. p') Ante, j). 100. Rex v. Dewanap, 10 

C. 150; 8 Sira. 193, Sampson v-. Smithy East, I 06 . 

8 Sira. 272. (/) 2 Uoll. Abr. 130, pi. 3. 

( 2 ) Sollait V. Re Held, ante, p. 181. {(f) Rex v. rantandilto, 4 M. & S. 73, 

(а) Att.-Gen. v. Sheff. Gas. 3 Do {h) Hex v. 7«y/f>r, 2 Str. 1107. BUjys 

Gex, M. <fc G. 315; 22 Law J., Ch. H12. v. Mifrheli, 31 Law J., M. C. 103. 

(б) Att.-Oen. s. Elect. Tel.' Co. ^ ante, p. • (i) liexy. White, 1 Burr. 335. Rex v. 

60. • Pappinean, 2 Str. 080. Rex v. Neil, 2 C. 

(r) Wandsworth Board v. Ijond. AS. & 1'. 485. 

W. R., ante, p. 00. (A) Rex v. Moore, 3 B. & Ad. 184 ; 2 

{d) Rex V. Russell, 0 East, 427. Rex V. Chitt. Grim. Law, 047. 

Cross, 3 Oampb. 220. Rex v. Jones, 3 {/) Rex v. HUfyinson, 2 Burr. 1233. 

Campb. 230. Reg, v, Watson, 2 Ld. Kaym. (ml Rex v. Jones, 3 Campb. 220. 
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unloading coals in a public thoroughfare, in places where no coal-hole 
previously existed, and where the highway was not originally dedicated 
subject to the use of it for domestic coaling (71) ; making excavations and 
openings in the soil of a highway, or in the pavement of a public street, 
for water, gas, sewerage, or other purposes, without parliamentary 
authority (0); the use on a highway of a traction steam-engine, which^ 
by its noise and appearance, frightens horses, and makes the highway 
dangerous to persons riding or driving (j?); mixing of large quantities of 
alum and deleterious and prohibited ingredients in bread, intended for the 
use and consumption of the public (g ) ; keeping of a disorderly house, 
gaming-house, or bawdy-house (r); indecent bathing (s), and the indecent 
exposure of the person in any public place within view of persons resorting 
there, or within view of the inhabitants of a dwelling-house (f). But the 
exposure must be in the presence or within view of more persons than 
one, in order to render it a public nuisance (a), and it must be a wilful 
and indecent exposure, and not such an exposure as may be made in a 
public urinal (v), or under the pressure of paramount necessity. 

It is no defence to an indictment for a public nuisance to show that 
the public generally arc benefited by it, though a portion of the public 
may be inconvenienced, “ for if the violation of rights which befong to any 
part of the public is to be vindicated by the benefit which may arise to 
another part of the public elsewhere, inquiries would be introduced of a 
most vague and unsatisfactory nature, and speculations entered into which 
no jury could be expected properly to decide ” (.r). 

Nuisanees in public highway a. — “ Highway is the genus of all public 
ways, as well cart, horse, and feftt-w^ays, and an indictment lies for any 
one of these ways, if they be common to all tlie Queen’s subjects having 
occasion to pass there ; that is, if it be a foot-way only, common to them 
all, or a horse- way and a })rimo-way ; and these are not altcp regica vice, 
for that is the great highway common to cart, horse, and foot, that 
please to use it” (y). 

Proof of iledication of way to the public. — If the owner of the soil 
makes and throws ojien a foot-way or carriage-way leading from one part 
of a public thoroughfare to another part of a public thoroughfare, and 

(w) Cockburn, C. J., ii!) Law J.. M. C. Wehb's case, 1 Den. Cr. C. 3518 ; 2 C. & 
12;J. K. Jkja. EUiofs case, Leigh ds Cave, C. 

( 0 ) Reg. V. Louglon Gas Co., 31) Law J., C. H. 108. 

M. C. 1 11). ( v) Reg. V. Orchard, 8 Cox, Cr. C. 248. 

{p) Watkins v. Reddin. ante. p. 148. (j) Ld. Denman, C. J., Rer v. Ward^ 

(v) Rex V Dixon, 8 M. it S. 11. 4 Ad. it E. 400. Rex v. Tindall, 0 Ad. 

(r) Rer V. Smith, 2 Str. 704. Reg.\. & E. 148. Heginglmtham v. East, d Cont. 

Rogier, I 11. & C. 272. Reg. v. Williams, St. Packet Co., ante. p. 185. Req. v. Train, 

1 Salk. 888. 81 Law J., M. C. 101) ; Q. B. *170, over- 

(s) Rex V. Crunden, ante, p. 38. ruling on this point Rex v. Rnssell, 0 B. 

(/) Sidley's case, 1 Sid. 108. Holmes's & C. 500. 

case. Dears. Cr. C. 207. (y) Reg, v. Saintiff, 0 Mod. 250. 

(m) Reg. V. Watson, 2 Cox, Cr. C. 870. 
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neitljer marks by chain or bar, or visible distinction, that he means to 
preserve all his rights over it, nor excludes persons from passing through 
it by positive prohibition, and the public notoriously use the way for a 
number of years, it is presumed to be dedicated to the use of the public, 
and becomes a public highway, which cannot lawfully be interrupted, 
though it was originally opened and intended for ])rivato convenience (z). 
The user and enjoyment of the way by the public must have been had 
under circumstances from which an intention on the part of the owner of 
the soil to dedicate the way may fairly be inferred. If, therefore, the 
passage of the public was allowed ‘under some special agreement or license 
of the owner of the soil, the conditional and permitted user w\ll not 
establish the public right. Thus, where the owner of land agreed witli 
an iron com])any, and with the inhabitants of a hamlet repairing its own 
roads, that a way over iiis land in such hamlet should be open to carriages, 
that the company should pay him five shillings a-ycar, and find cinders to 
repair the road, and that the inhabitants of the parish should lay down 
and spread the cinders, and the way was thcrcu])on left open to all persons 
passing with carriages for nineteen years, at the end of which time a 
dispute arising, and the road being left unrepaired, the owner of the 
land stopped up the road, it was held that there had been no dedication 
of the road to the public, but only a license to use it on certain terms 
and conditions, which license might be withdrawn on the conditions not 
being complied with (a). 

Where an ancient highway was illegally stopped, and the public 
deviated on to the adjoining land, which was an open down, forming a 
track nearly parallel with the old roadf which track they continued to use 
for about twenty years, when it was stopped, and the old road was re- 
opened to the public, it was held that the deviating track had not become 
a public highway, as it had never been used by the public except when 
they had been shut out from the old road, and the user being referable 
to the right of the public to deviate on to the adjoining land whenever 
the owner of the soil illegally stopped the highway (b), would not 
establish any permanent dedication of the deviating track to the use of 
the public, so as to make it a permanent public thoroughfare (c). 

User of a way by the public is by no means conclusive of the way being a 
public way ; it is evidence only to be weighed in connexion with sur- 
rounding circumstances. Where, therefore, there was a wood, and divers 
paths or tracks through it leading in different directions, and people 
wandered where they ple.ascd through the wood and made tracks, but tlie 

(z) Rer V. Lloyd, 1 Campb. 260. Ro~ (ft) Ahsor v. French, 2 Show. 28. Sled 
bert$y, C’arr.ib. 266. Rex v. Barr, 4 ib. 16. v. Frickett, 2 Stark. 466. 

la) BarracUmgh v. Johmon, 8 Ad. <fc E. (c) Dawea v. HawktHs^ 8 C. B., N. S. 
99;3N.&P.286. 
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tracks were used only in dry weather, and were hardly passable after Tain, 
and led to no public place which could not bo reached by a more con- 
venient thoroughfare, it was held that this was a mere permissive user of 
the wood for purposes of recreation and pleasure, and that there was no 
dedication of a way to the public to be used “ as of right ” (e?). 

The right to the use of a public foot- way includes the right of bringing 
on to it all the ordinary accompaniments of a foot-passenger, not being 
of a size to obstruct the way and interfere with the use of it by other 
passengers (e). 

Proof of animus dedicandu — There must be on the part of the owner 
of the soil an animus dedicandi, of which the user by the public is evidence 
and no more, so that a single act of interruption by the owner of the soil 
is of much more weight upon the question of intention than many acts of 
enjoyment (/). But the question of dedication does not depend upon 
what a man says, but upon his acts. “ A man may say that he does not 
mean to dedicate a way to the public, and yet, if ho has allowed them to 
pass every day for a length of time, his declaration alone would not be 
regarded. The facts may w^arrant a jury in believing that the way was 
dedicated, though he has said that he did not so intend ; and if his inten- 
tion be insisted upon, it may be answered that he should have shown it 
by putting up a gate, or by some other act’’ (g). If the owner of the 
soil shuts up the way only one day in the year, that is sufficient to show 
that he does not intend to dedicate, but gives a license only (h). 

Where the owner of the soil had placed and maintained a gate across 
a foot-way, with the view of preventing a public right of passage, and the 
gate went to decay, and for twelve years there was no gate at all, and 
then the owner of the soil put up a new gate at the place where the old 
gate formerly stood, it was held to be a question for the jury whether the 
owner of the soil, from suffering the gate to be down so long, and per- 
mitting the public to use the way without obstruction for so many years, 
had completely dedicated the way to the public, so that the gate could 
not be replaced (e). Wliere a bar, placed across a bridge, was kept 
locked, and opened only in times of flood, when the ford hard by was 
dangerous or impassable, it was held that this was conclusive to show 
that there was no general right of passage (A;). 

If there has been a public, uninterrupted user of a road for such a 
length of time as to satisfy a jury that the owner of the soil, whoever he 

(rf) Schuringe v. DowcU, 2 F. & F. 848. v. ffaJ/, 1 Sc. N. R. 204 ; 1 M. 4 & Gr. 
duipman v. Cripjjs, ib. 8(17. Mildred v. 403. 

Weaver y ib. 33. (//) Trustees Brit, Mas. v. Finnis, 6 C. 

(c) Beg. V. MnthiaSy ib. 570. & P. 405. 

(/) iWke, 13., Pottle v. IIuskiusoHy 11 (0 Lethbridge v. Winter, I Cnmpb. 203, 

M. & W. 830. (A') Bex v. Marquh of Bnckingham, 4 

(g) Littlodale, J., Bamwlongh v." John- Ganipb. 100. 
son, 8 Ad. & E. 105. Surreg Canal Co. 
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might be, intended to dedicate the road to the jlublic, this is sufficient to 
prove the existence of a highway, though it cannot be ascertained who 
was tlie owner of the soil of the road during the time it was so used { 1 ). 
The open user by the public of a way as of right raises a pnmd facie pre- 
sumption of the existence of the public right, and when such user is 
proved, the onus lies on the person who seeks to deny the inference from 
such user to show negatively that the state of the title was such that 
dedication was impossible, and that no one capable of dedicating ex- 
isted (7»). 

If an owner of land lets land on building leases, and houses are built 
which require a way to tlicm, and a way is made, and used by carts and 
carriages going to these houses, and which can go nowhere else, there is 
nothing from these facts alone to establish a dedication of the way to the 
public (n). 

Occupation ronds^ laid out through an estate for the use and conveni- 
ence of the occupiers, are not thereby dedicated to the public (o). 

No particular time of enjoyment is necessaiy for evidence of dedication ; 
it is not like a grant presumed from length of time. If the act of dedi- 
cation be unequivocal, it may take place immediately ; for instance, if a 
man builds a double row of houses, opening into an ancient street at each 
end, making a new street, and sells or lets the houses, that is instantly a 
highway, and, although the new street may terminate in a cul de sac^ it 
may nevertheless be a public place, accessible to all. But if a bar or 
rope, or the slightest obstruction, is put up, showing that the owner of 
the soil does not intend to give a general and unreserved right of passage, 
that will prevent a dedication. And to support anythingTike a dedication, 
the street or road must be finished as a perfect street; for if the foot-ways 
are not completed, or paving has to be done, or fences to be put up, the 
evidence of an intention to dedicate is insufficient (7?), unless the way has 
been used in its unfinished state as a public thoroughfare for a consider- 
able number of years {q). 

There may he a highway j hy dedication to the puhlicj where there is no 
thoroughfare. — Where there was a public street, and at the side of it a 
passage leading to a court, consisting of fifteen houses, all of which 
belonged to the plaintiff, but the court had been freely used by the 
public for many years withoOt restriction, it was held that this was evi- 
dence from which a jury might find a dedication to the public, although 
the court and thoroughfare had originally been made for the use of the 

(/) Iteg. V. East. Mark. 11 Q. B. 877. (>f) Wmdyer v. JlaAden^ 5 Taunt. 140. 

Williams, J., Dawes v. Hawkins^ 8 C. B., (<0 Selby v. Cryst. Pal. Distr. Gas Co.^ 

N. S. 857 ; 29 Law J., C. P. 34:j ; 7 Jur. 31 Law .1., Ch. 595. 

N. S. 262.* (p) Wmdyer v. Haddm^ 6 Taunt. 140. 

(m) Meg. v. Peitiet 4 fjll. & Bl. 737. (q) Jarvis v^ Dean, 3 Bing. 447, 
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occupiers of the houses, and led only to their dwellings (r). A highway, 
therefore, may exist, though it is not a thoroughfare. But if a road be 
made for the accommodation of particular persons only, it is not a public 
road, and there is no reason why the inhabitants in a street which is not 
a thoroughfare should not put up a fence at the end of it, and exclude 
the public (s). 

W/io may dedicate, — A mere teimnt or leasee has no power to throw open 
land to the public, and create a public thoroughfare in derogation of the 
rights of the landlord or reversioner. There cannot be a public way by 
dedication, unless there be some evidence to show that the owner of the 
soil has consented to such user- The consent of the lessee is not sufficient 
for that purpose, because it cannot bind the owner of the inheritance (<). 
Bat if the acts of user are notorious, and go on for a great length of 
time, and notwithstanding a frequent change of tenants, it may be pre- 
sumed that the owner has been made aware of them, and that the way 
was used with his concurrence {v), 

“ Commissioners of public works have no power to dedicate to the use of 
the public, as a highway, land which they have been intrusted with the 
ownership of for a special purpose, and for which special purpose tlie land 
may at some future period be required. As all the King’s subjects are 
presumed to know acts of parliament, they, when they used the road, 
must bo presumed to have known that, in point of law, it could not ba so 
dedicated, and that it could only be used as a way of permission and suf- 
ferance ; and they cannot be considered as having acquired a right by 
adverse enjoyment, but only by usurpation on rights which were desig- 
nated by T)arliament, and which, therefore, could not be infringed upon” {x). 

Limited dedication.^YixGva may be a dedication of a way for a limited 
purpose, as for a foot-way, horse-way, or drift-way, but there cannot be a 
dedication to a limited part of the j)ublic. Such a dedication would be 
simply void (?/). A way may bo dedicated to the use of the public for all 
purposes except that of carrying coals, so that persons carrying coals may 
be prevented from passing along it {z). Where there was a strip of open, 
uninclosed land between a public carriage-road and a paved footpath, and 
the owners of the houses by the side of the paved foot-way had always, by 
permission of the owner of the soil, used the space between the foot and 
carriage-way for purposes connected with their occupations, whenever they 
had occasion, and sucji use as the public had of it was of a limited and 


(r) Bateman v. Black, 21 Law J., Q. 13. 
407. 

(s) Best, J ., Wood V. Veal, 0 B. <1: Aid. 
457. 

(0 Wmd V. Veal, 5 B. & Aid. 454. 
Harper v. Charlesworth, 4 B. & C. 601. 
(«) Davies v. Stephens, 7 C. & P. 570. 


[x) Litdedalo, J., Rex v. Leake, « B. «fe 
Ad. 4H5. 

(y) Parke, B., Poole v. Huskinsm, 11 
M. & W. 830. 

(s) Marquis of Stafford v. Coyney, 7 B. 
& C. 257. 
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uncertain character, and was subject to the use of jit made by such occu- 
piers, it was held that the dedication to the public of the use of the 
intermediate space was subject to the use made of it by the landlord and 
his tenants (a). 

A highway may also, as we have seen, be dedicated to tlie public, 
subject to the existence of steps, cellar-flaps, and obstructions rendering 
the way dangerous, so that the public must take the way subject to these 
inconveniences (ante, pp. 14;3, 144). 

Gates acf'oss a highway. — When a way has been dedicated to the use 
of the public subject to a gate across it, the public can only take the way 
subject to the inconvenience of the gate ; but when the way has been 
dedicated without a gate, the owner of the soil cannot lawfully obstruct 
the road with a gate (b). 

There can be no dediccUon for a Umitexl time^ certain or uncertain. If 
dedicated at all, the way is dedicated in perpetuity. Hence the maxim 
** once a highway, always a highway” — for the public cannot release their 
right, and there is no extinguishment of the public right by presumption 
or prescription (c). 

Common highway of necessity. — Tf there be but one road to a place, 
and no other way of going, that is a way of necessity; if the jury find this, 
we take it to be a common highway by necessity ” (rZ). If a vill be 
erected, and a way laid out to it, if there be no other way but that to the 
vill, it is not material quo animo it was laid out, it shall be deemed a 
public way (e). 

Proof of highway by proof of parish repairs. — The fact of a road having 
been repaired by a parish ‘‘ as far back as living memory can go,” is a 
strong fact in favour of the road being a public road, but it is not con- 
clusive (/). 

Indictable obstructions in public thoroughfares. — A highway may, as we 
have seen, be dedicated to the public subject to a pre-existing easement, 
such as a right vested in the owners of adjoining land, of deppsiting goods 
thereon in certain places {g). 

In the case of an ordinary highway running between fences, the right 
of way or passage primd facie^ .and unless there be evidence to the con- 
trary, extends to the whole space between the fences, and the public are 
entitled to the use of the whole of it as the highway, and are not confined 
to the part which may be metalled or kept in order for the more conve- 
nient use of carriages and passengers. It is an indictable offence, there- 

} la) Tjp Neve v. Vestry Mile Etld, (fc., 8 (#*) lley. v. In/uib. of Hornsey ^ 10 Mod. 

Ell. 4r Bl. 1054 : 27 T.uw J., Q. B. 208. 1.50. 

(b) Jomes V. Hoyu’ard, uDle, jh 14t. (/) Jley. v. Hnwkhurst, 11 W, U. 1); 

(e) liylrs, .1., fjams v. Hawkins^ H C. 7 Law T. 11., N. S. 208. 

B., N. S. 857 ; 20 Law .J., C. P. JUS. (y) Moranl v. C/tamberlnin, Le Neve v. 

(tf) Chichester v. Leihl/ridye. Willes, 72. MUe End, Ac. Vestry, ante, p. 144. 
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fore, to place posts on greensward and open places extending between the 
metalled part of the road and the fence, dividing the road from the adjoin- 
ing land, although the posts do not in point of fact offer any injurious 
obstruction to the public traffic. It is enough that they do stand in the 
way of those who may wish to trjTverse the whole space between the 
fences (h ) ; and neither vestry trustees nor commissioners of highways 
can authorize the placing of anything on a highway which constitutes a 
public nuisance ; and it is no answer to an indictment for obstructing a 
thoroughfare to show that the obstruction, such as a tramway, though an 
annoyance to some passengers, is a great convenience to others, for “ you 
cannot, for the advantage of one part of the public, commit acts which are 
a nuisance to another part ” (i). 

Inilictahle ohstmetions in navigable rivers . — An erection in a port or 
navigable river is not to be deemed a nuisance, simply because it infringes 
on the water-way. It is not every building below the high-water mark, 
nor every building below the low-water mark, that is ipso facto in law a 
nuisance, for that would destroy all tlie quays in all the ports of England. 
Wliether a building, in or near the water, be a nuisance or not, is a 
question of fact, to be determined by a jury, on evidence, and not a 
question of law (/;). “ Where the navigation of a river has become 

obstructed by a vessel which has sunk, and been lost to the owner, with- 
out any fault of his, the public inconvenience of the obstruction is one in 
respect of which the owner differs from the rest of the public only in 
having sustained a private calamity, in addition to his share of a public 
inconvenience; and this difference does not appear to be any reason for 
throwing on him the cost of remedying or mitigating the evil. Lord 
Kenyon held that the owner of a shij) sunk in the Tliames by accident 
and misfortune, without his defjiult or misconduct, was not liable to an 
indictment for not removing the obstruction. It was contended, for the 
])rosecution, in this case, that although the defendant was not imnishablc 
for causing the nuisance, it having arisen from accident, it \vas his 
duty to remove it ; but the learned judge answered that perhaps the 
expense of removal might have amounted to more than the whole value 
of the property ” (/). 

Itqmir of -The last general Highway Act (5 &> 6 Wm. 4, 

c. 50, s. 23), requires three months’ notice to be given to the surveyor of 
highways of the intention to dedicate any road or occupation way, made 
by private persons, bodies politic or corporate, or any private drift-way and 
horse-patli, set out in any award of commissioners under an inclosure 

(/i) lieg. V. Un. King. Tel. Co.^ 01 Low (k) Hole, He Fortibiis M oiis, 85. Rex 

J., M. C. 107. Itexs. Wright, 3 Ji. & Ad, v. Rimell, (I Ji. & C. 572. 

083. (/) The King v. Wails, 2 Eap. N. P. C. 

(i) iff*//. V. 7Vafw, Ml Law Jm M. C. 109. 075. Brown v. Malkt^ 5 G. B. 610. 

Rex V. Ward, Rex v. Tindall, ante, p. 183. Wlute v. Crisp, ante, p. 140. 
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act, describing its situation and extent, and the ccjrtificate of two justices 
in petty sessions that it has been made in a substantial manner, and of 
the width required by the act before any such road, &c., shall be deemed 
to be a highway, which the inhabitants of the parish shall be compellable 
to repair, but in all otlier respects as regards the right of the public to 
use it, it remains a highway (w). 

If a highway is washed away and totally destroyed by the sea, so 
that there is no longer anything left to repair, and nothing that can 
be effectually restored, the parish is released from its liability to 
repair {n). 

Liability to repair ratione clattsuree , — Where a defendant is sought to 
be made responsible for the non-repair of a highway, on the ground that 
he has inclosed vacant spaces of ground adjoining the highway, and en- 
croached on land used for passage when the beaten track was foundrous, 
it must be proved, first, that the highway has been used immemorially 
as a highway, sctcondly, that the land inclosed has been used for passage 
when the beaten track was foundrous, thirdly, that the defendant is the 
occupier of the inclosed land taken from the public thoroughfore, for 
there is neither precedent nor authority for charging the owner not in 
possession (o). 

(m) Bobviis V. Hunt, 10 Q. B. 17. (o) Rnf. y. Ranmieti, KlI. BI. & Ell. 

(n) Rvg, V. Trorn:>ea, iiS Law J., C. ihlO ; J27 Law J., M. C. 

50. 
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CHAPTER V. 

OF INJURIES TO LANDS AND TENEMENTS FROM WASTE, 
NEGLIGENCE, AND FIRE. 


Section i . — Of injuries to realty from 
loiiste^ ite . — Cdraiiiissive and permissive 
waste — Waste by lessees, tenants for 
term of years, tenant-at-M'iJl, and ten- 
ant for life — Waste in trees an<l woods 
— Decayinj? timber — Equitable waste, 
wlioix^ tenant for life holds without 
impeachment of w'ast<i — Waste byeopy- 
holders and tenants in commiui — 
Waste from the removal of tilings 
attached to the freehold — Landlord’s 
fixtures — Tenant’s fixtures — Orna- 
mental and trade fixtures — Fixtures 
removable by custom — Abamlonmeiit 
of the right to di>annex and reinoxe 
lixtures — Right of purchasers and 
mortgagees to enter and remove fix- 
tures — Waste by strangers upon lands 


demised to tenants— License to com- 
mit waste — Injuries from lire — Fire 
spreading from blast.fui-naces, steam- 
engirios, and railways — Fires occa- 
sioned by the negligence of servants 
— Injuries from gunpowder and ex- 
plosive substances. 

Section ii.— (?/* remedies for iujuries to 
lands from wtusie^ neyliyenccy and fire . — 
Actions for waste — Actions by owners 
of insured premises — Parties, plead- 
ings, defences, and evidence — Assess- 
ment of damages. 

Section tii.— O/’ injunction to prcvint 
u’astc . — I’arties liable to an injunction 
— Effect of acquiescence in the com- 
misshui of wasle — lAches or delay in 
seeking a remedy. 


SECTION L 

OF INJURIES TO LANDS AND TENEMENTS FROM WASTE, NEGLIGENCE, AND FIRE. 

“ Waste'^ observes Blackstonc, “ is a spoil or destruction of houses, 
gardens, trees, or other corporeal hereditaments, to the disherison of him 
that hath the remainder or reversion. It is either voluntary, which is a 
crime of commission, as by pulling down a house, or it is permissive, 
which is a matter of omission only, as by siiftcring it to fall for want of 
necessary reparations. Whatever docs a lasting damage to the freehold 
or inheritance is waste. Tenant for life or term of years was not by the 
common law responsible for waste, nor was waste punishable,'* observes 
Blackstone, “ in any tenant, excepting guardian in chivalry, tenant in 
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dower, and tenant by the curtesy. And the reascjn of the diversity was,^ 
that the estate of these three tenants was created by the act of the law 
itself, which therefore gave a remedy against them ; but tenant for life, 
or for years, came in by the demise and lease of the owner of the fee, and 
therefore he might have pcovided against the committing of waste by his 
lessee ; and if he did not, it was his own default ” (p). But, for the 
benefit of reversioners, it was provided by the statutes of Marlbridge, 52 
Hen. 3, c. 23, and of Gloucester, 6 Ed. 1 , c. 5, that every man from 
thenceforth should have a writ of waste in the chancery against him that 
holdeth for term of life or years, or 'a woman in dower. And for waste 
made in the time of wardship, it shall be done as is contained in the groat 
charter, <fec. Since the passing of these statutes, therefore, all tenant^ 
for life or term of years have been liable in damages for waste, unless 
their leases have been made to them without impeachment of waste. All 
tenants, whatever their term or interest, arc liable for commissive w^astc ; 
but a mere tenant at-will, or from year to year, is not responsible for 
permissive waste (fj). 

Commissive and permissive waste, — Commissive, or, as it is more fre- 
quently termed, wilful T’aste, consists, amongst other things, in the doing 
by a tenant of some wilful injury to the premises demised to him, such as 
pulling down houses and buildings, prostrating walls, removing landlord’s 
fixtures, breaking windows, or tiles and slates, and uncovering the roofs of 
houses. Permissive waste is where the tenant remains a passive spectator 
of decay and ruin, doing nothing to accelerate, and making no eflbrt to 
retard, the evil. 

Permissive ivaste hy lessees for terms of years. — A tenant for term of 
years is responsible for penuissive as well as commissive waste (/■), but 
where he has not obliged himself by covenant to do repairs, he is not 
bound to rebuild ; for if the subject of occupation jjerishes from time 
and natural decay, the landlord is the person to provide a new one, if he 
think fit (s). A tenant for years must not suffer the roo'^of a house to 
remain uncovered, so as to let the timbers rot, and must use all reasonable 
endeavours to keep the buildings wind and water-tight ; but he is not 
bound to repair the principal timbers of the roof, nor to replace old 
materials with new, except where the expense is of a trifling character, and 
the mischief, if neglected and left unrepaired, would operate to the lasting 
injury of the inheritance. If a roof is blown off by tempest, he is not 
bound to put on a new roof, but if a few tiles only are stripped off, he is 
bound to replace them, or adopt means to keep out the wet. Ihe 
extent of the liability of a lessee, not holding under a covenant or agree- 

(p) % Bl. Com. ch. 18, s. 0. 24 Law J., Exih. 209. 

M Hamelt v. MaUland, HJ M. & W. («) Bayley, J., Wise v. Metvaffe, lO H. 
207, liedfem v. Smith, 1 Bin??. 082. & C. 314. 

(r) Yeltowly v. G<nver, 11 Exch. 204; 
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ttcnt to repair, for permitting buildings demised to him to go to decay 
and ruin, will depend upon the age and general state and condition of the 
buildings at the time he took possession of them, the nature and extent 
of the repairs required for their preservation, and the duration of his own 
term and interest in the property-; for a tenant-at-will, or tenant from 
year to year, cannot be expected to do as much for the preservation of the 
property as a tenant for a long term of years. If a house is burnt by 
negligence, this, as we shall presently see, is waste ; and if sea-walls and 
river-banks are destroyed from want of timely reparation, this will be 
waste ; but if they receive the usual and customary repairs, and are destroyed 
by a great tempest or a violent inundation, the lessee is not responsible 
for waste if he fails to rebuild them (/). 

Commissive loaste hy tenants for temns of years . — Whenever a tenant or 
lessee makes material changes in the nature of the premises demised 
to him, which have the effect of converting them into something substan- 
tially different from what they were at the time they Avere placed in his 
liands, he is guilty of commissive waste, and is responsible in damages for 
infringing upon the proprietary rights of the landlord. The tenant by 
tlie lease has the use, nut the dominion, of the property demised to him, 
and cannot make permanent changes and alterations in the property 
Avithout the consent of the landlord, although such change's and alterations 
may greatly enhance the value of it ; for the OAvner has a right to have 
his houses and lands kejit in an unaltered state, surrounded by all their 
old features, landmarks, and associations (w). Therefore an action is 
raaintainahle by the reversioner pending the term against the tenant for 
inclosing and cultivating Avaste land included in the demise, and for con- 
tinuing the grievance {x) ; also for the pulling doAvn of an old building, 
and the substitution in lieu thereof of tenements of greater value (y), and 
for removing a parti tion-Avall in a house and enlarging a chamber (*). 

Where a lessee opened a new door in a house, Avhereby the. house AA'as 
not in any resj)ect Aveakened or injured, it Avas held to be a cpiestion for 
the jury Avhether there Avas or Avas not any injury to the rights of the 
reversioner (r^). But if there is any substantial alteration in the form and 
arrangement of the house, the house is no longer the same house, and 
there is an invasion of the proprietary rights of the landlord or reversioner. 
It is no answer to an action for the infringement of these rights to say 
that the defendant might, before the ex])iration of the lease, restore the 
premises to their former plight, and surrender them up to the landlord in 
their original condition (^). 

(0 2 Roll. Abr. Waste (C). (r) 2 Roll. Abr. 81ft, pi. «. 

{v) Smyth v. Carter, Is Jb'av. 78. Yaumj v. SpeHtrr, 10 B, C. I4ft. 

Pravmij rfr. Queen's (UtUeye. v. Hal- [h) Provost, Queen's Ooileye v. Hal- 
left, 1 4 Kiist, 480. lett, 14 East, 480. 

■ (.y) V. Green, I TiOV. 000. 


O 
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A lessor may sue for commissive waste, althoijgh the lease contains % 
covenant upon which the lessor might maintain an action for the same 
wrong. It is no answer for the lessee to say that an action of covenant 
may also be maintained against him in respect of the same cause of action, 
for the lessor may have either remedy (c). 

The lessee of a water-mill, worked by a head of water penned back 
under a prescriptive right to pen back water for tlic purpose of working 
the mill, has no right to alter the height of the tuinbliiig-bay, or trans- 
pose or alter the old permanent ^vater-marks, as it tends to destroy the 
landlord’s evidence of title to the head of water, and goes to the destruc- 
tion of the thing granted. The lessee of house-property must not remove 
wainscots or floors, nor pull down and rebuild, open new windowi^ and 
doors, and change the form and arrangement of the house, w'ithout the 
consent of the owner. He cannot convert one species of edifice into 
another, such as a corn- mill into a fulling-mill or malt- mill, or a water- 
mill into a windmill, though the conversion be to rhe pecuniary advantage 
of the landlord, as well as to the benefit of the tenant (d). He must not 
fell timber-trees (except for the necessary repairs of a house he has 
covenanted to repair), nor destroy spring-woods or young plants destined 
to become trees ; but he may cut sallows, maples, beeches, and thorns, if 
they do not shelter a dwelling-house or sustain a hank, or aflbrd shelter 
to cattle, and the cutting of them is not prejudicial to the inheritance. 
He may also cut oaks and aslies where they are usually cut as underwood, 
and are in due course to grow up again from tlie stumps, and the cutting 
is warranted by local custom and usage. He must not dig for gravel, 
lime, clay, brick-eartli, stone, or the like, except for the necessary repair 
and improvement of the demised premises, in fulfilment of the covenants 
of his lease. He must not remove virgin soil (c), nor open quarries or 
mines of metal or coal, for the purpose of selling the produce thereof, 
but he may work mines and quarries which were open and in existence at 
the time of the demise, as they then fonn part of the annual profits of 
the land. He must not convert arable land into pasture, or pasture into 
arable land, or plough up a warren, or stub up a wood to make it pasture, 
or divert the courses of streams, nor dry up ancient pools or fish-ponds, 
nor destroy fences, nor put land under water, nor destroy the stock or 
breed of anything. Ee must not take all the fish out of a fish-pond, 
or the doves from a dovecote, or the deer from a park, or the rabbits and 
conies from a warren, or tlie game from preserves ; but he is entitled to 
the reasonable use and enjoyipent of tbeui, leaving as many in store for 


(c) JCinlynide v. Thornton, 2 W. Bl. (d) Bac. A)ir. (Wastk). Cole Forth, 
nil. Torriaiio v. Youmj, C. 8. 1 Mod. 04, (’o. Tiitt. OOb. 

Marker v. Kenrvk, 13 C. 13. 108. («) Hitjyon v. Mortimer, 0 C. &: P. (IIO. 
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«he landlord when he goes out as he found when he was intrusted With 
the possession and use of the property (/). 

Waste may be committed by removing glass annexed to windows, for 
it is parcel of tlie house ; and although the lessee himself, at his own cost, 
put the glass in the windows, yet,' being once parcel of the house, ho 
cannot take it away or waste it. Wainscot also, be it annexed to the 
house by the lessor or the lessee, is parcel of the house, and cannot be 
removed, unless it is purely of an ornamental character (post, p. 203) ; 
and there is no diflercnce in law if it be fastened by great nails, or little 
nails, or by screws or irons put through the posts or walls (^), for every 
chattel affixed to the soil of another becomes a part of the soil, and belongs 
to the owner of the land, unless it is shown to have been affixed there in 
the necessary enjoyment of an easement by the party entitled to the ease- 
ment, in which case it will belong to the latter, and not to the owner of 
the soil (/i). 

Waste by tenant from year to year, — Tenant from year to year is not 
responsible for permissive waste. Where an action on the case was 
brought by a lessor against a lessee holding from year to year, for suffer- 
ing a house demised to him to go to ruin for want of repairs to the roof 
and windows, it was hold that such an action was not maintainable. 
“ There is no doubt,’’ observes Mansfield, C. J., “ but that an action on 
the case ijiay be maintained for wilful waste ; but, at common law, if any 
part of the premises arc suffered to be dilapidated, it amounts to per- 
missive waste ; and if this action be maintainable against tenant from 
year to year, such an action might be brought against a tenaut-at-will 
who omitted to rc])air a b?-okeu window. 1 think this action is an inno- 
vation, and I am not disposed to encourage it ” (/). But every tenant 
from year to year is bound to take all due and reasonable care of the pre- 
mises demised to him, and if windows arc broken by the wind or hail, and 
the rain gets in, he is liable for the non-repair of them, if the consetpiences 
of his neglect would be damage to tlie building from rain. 

Tennnt-at-mlL — If a house be leascnl to hold at will, the lessee is 
not bound to sustain or repair the house, as tenant for term of years is 
tied. But if tenant-at-will commit voluntary waste, as in pulling down 
of houses or felling trees, the lessor shall have an action of trespass 
against him,” for this amounts to a determination of the will, and the 
tenant so acting is a mere trespasser (Z ). 

Tenant for life, — Tenant for life is, by the statute of Gloucester (ante, 

if) jyjrnj (Ld.) v. Ashrith, Hob. 7 W. P. 2(50. 

Phillips V. Smith, 14 IM. & \V. 093. (/) Gi'>soft v. Wr/ls, 1 N. B. 290. Herne 

Buc. Abr. ( Wastk), Litt. s. 7 1. v. Jlenhotv^ 4 Taunt. 7(54. Martin v. GiU 

((f) Hrrln ken Jen's case, 4 Co. n3b. ham, 7 Ad. X’: K, 043, 

Wilde V. Waters, 1(5 C. H. (537. (*) Lilt. sec. 71 ; Co. Litt. 57a. Har 

(/i) Lancasters, Eve^ 5 C. B., N. S. 717; nett v. Maitland, 1(5 M. & W. 202. 
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p. 192 ), put upon the same footing, with regar^ to waste, as tenant 
term of years, and is responsible for permissive as well as commissive 
waste, so that if he fails to keep up and maintain buildings, walls, and 
fences, he will be liable to an action for dilapidations. If the roofs of 
houses arc uncovered by the wind, he must, in convenient time, repair 
them; but if buildings arc blowm down by a violent tempest, or destroyed 
by lightning, he is not bound to rebuild. And if a house was uncovered 
and ruinous when he came into possession of it, it is then no waste to 
siifTcr it to fall down, as he is not bound to keep up and maintain a mere 
ruin (/). He is entitled to all such trees felled by the wind as he would 
have been entitled himself to fell, and also to all proper thinnings of 
plantations, <tc., as well as to all coppices and osier beds cut in the nature 
of crops, but it seems to be doubted whether he has a right to cut poles (w). 

Waste in trees aud'ivoods may be committed in Buckinghamshire by 
the cutting of beeches, because there, by tlie custom of the Country, they 
are the best timber; and the same may be said of birches in Berkshire (//). 
If the tenant sufter the young germins to be destroyed, either by stubbing 
them up, or suftering a wood to be open, b}’^ which beasts enter and eat 
them o(F, it will be waste, though they grow up again, for after such 
destruction they will never be great trees, but shrubs. But the cutting 
down of seasonable underwood, of ha/.el, willows, maple, or oak, in a 
husbandlike manner, at the usual seasons, and of tlie usual growth, in 
accordance with the custom of the country, is not, as we have seen, waste 
(ante, p. 194) ; nor, if it is the custom to cut ashes from ten years to ten 
years, is it waste so i,o cut them ; but it is, in general, waste to cut down 
young trees of that growth lit for great timber (o). But the tenant is, 
in general, entitled to take sufficient wood for necessary repairs to build- 
ings and fences, to enable him to keep them up in the same state as he 
found them, but not for the purpose of making new fences, &c., where 
none before existed (/)). 

Where timber is decaying from age, and requires cutting to prevent its 
deterioration, the Court of Chancery will order the timber to be cut and 
sold, and the proceeds of the sale invested, and the interest thereof 
paid to the tenant for life, and the capital i)aid over after his death to the 
party entitled to the inheritance, unless the timber, though decaying, is 
for the defence and shelter, or ornament, of a mansion liouso ( 7 ). And 
where timber fit to be cut is felled by tenant for life for the benefit of the 
estate, the person next in remainder may elect to treat the timber as law- 

(/) 2 Poll. Abr. Waste ^C). Co. Litt. Godb. 210, pi. 208 ; 1 Inst. 5:in. 

53. I5ac. Abr. (\V aste), (y/) lb. 53b. F'ohnj v. Wilson ^ 11 

(wi) V. 7/o/r/i/'/w, 32 Law .7., East, 56. 

Cb. 6. Itngot V. Jimjnt, 2 N. K. 207. (y) Burgrs v. Lamh, l(i Vi-s. 182. Br- 

(«) Auhrvy v. Fixhvr, 10 East, 446. wick v. Whitfield, 3 l\ Wins. 207. ricld 

(o) 2 IbPl. Abr. 815, 817, Gnye v. Smith, v. Brown, 27 IJeav. OO. 
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fully cut, and require the value of it to be invested in land, and held as 
part of the estate, the tenants for life taking the interest of the fund, 
and the first owner of the inheritance, or tenant for life without impeach- 
ment for waste, taking the capital (r). 

Waste hj taming and reclaiming deer, — In the old books, the feeding 
of deer is declared to be waste where the deer have always been kept on 
the estate in a wild state, for wild ‘deer go with the land to the heir-at- 
law, whereas, if they are fed and reclaimed, they cease to be animals ferm 
7iatur(Cj and become personal property, and are severed from the freehold, 
and go to the executor ; and it is this alteration in the nature of the pro- 
perty which makes the taming of the wild animal waste. Eut wild deer 
which have never been fed arc seldom to be met with in England at the 
present day (s). 

Eqnitnble waste . — Where tenant for life holds without impeachment for 
waste he may nevertheless be restrained from committing what is termed 
etpiitable waste, which consists in doing acts of destructive injury to the 
property, to the detriment of the parties entitled in remainder. The term 
without im})eachmeiit of waste,” contained in a deed or will creating a 
life estate in land, docs not enable the life tenant to deal with the pro- 
perty as if he was the absolute owner thereof in fee sinqile. He may cut 
down timber and growing trees fit for timber (t)y and convert them to his 
own use (u)y and open new mines, and work them for his own benefit, but 
he cannot dig and carry off brick-earth, and destroy a field, to the preju- 
dice of the inheritance (;r) ; and he will be restrained from committing 
wanton and malicious wa^te, such as daniagiiig and destroying buildings, 
pulling down ancient boundary walls and fences (?/), and cutting down 
thriving wood unfit for timber, and the felling of w hich would be destruc- 
tive to the property (r) ; also from cutting down trees wdiich W'erc either 
fdanted or left standing for the shelter or ornament of a manMon-house(«). 
Lilt he is not responsible, even in equity, although he allows a mansion- 
house and buildings to go to wreck and ruin for w'ant of timely repairs to 
the roofs and windows (b)j nor if he pulls dowm a ruinous structure, and 
uses up the materials in rebuilding it (c). 


(/•) Vliiltipx V. IliiriiHr. 14 Sini. 

Gvni V. Harrison, .foliiis. & H. 510. 
25) F.aw.l.,Ch. (18. 

(a) Ford v. Ti/ntr,-]\ litiw J., Cli. 177. 
(/) Snajthf V. Srnythv. 2 Swiinst. 251. 
Gordon V. Woodjord, 2!) Jiiiw J., (.4i. 222. 
(n) PjfHt; V. i)or, 1 T. 11. 5(i. 

(♦) Jjondon (Bishop «/’) v. 1 1’. 
AVnis. 528. 

{y) Aston V. Aston, 1 Ves. sen. 205. 
Vmr v.Lord Bnrnnrd, 2 Vern. 751); Co. 
Lilt. 220a. Dnka of Leeds v. Ld. Aw^ 
hvrsi, 14 Sim. 557. 


(r) Chainherfaifne y. Bnmmcr,] Bm.Gh. 
C. 100; :Hb. 548. 

(a) Mtrklrthu'ait v. MicMvthu'aity 26 
Law J., Ch. 721. WvUvsiey v. Wellesley, 
0 Sim. 4U7. Bnrqes v. Lamb, 10 Ves. 
171. 

(/>) Potrys V. Blayrare, 4 I)e G. M. & 
(t. llH. Jjinsdowne v. Lnnsdotene. 1 Jac. 

Walk. 522, overruling Parteriche v. 
Poirlelt, 2 Atk, 585, 

(r) Morris v. Aforris, 5 De Gex. & J. 
325. 
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Tenant in fee simple subject to an executory }flevise overj will also be 
restrained from committing that sort of destriictiv'e injury to property 
which is called equitable or malicious waste, but he is entitled to commit 
ordinary waste, such as cutting timber, not being ornamental timber, 
unless he is restrained by the will creating his estate from cutting down 
timber of any kind (d). 

Lessee for tenn of years ivithout impeachment of waste may be restrained 
at the instance of the reversioner from digging and carrying away brick- 
earth, as it destroys the field and causes lasting injury to the inherit- 
ance (c). 

The words “ icithout impeachment of wastCf" as applied to trustees of a 
term for special purposes, has a very diflerent sense from the same words 
annexed to a tenancy for life. The Court of Chancery will not permit 
trustees so holding to execute their trust by cutting down timber ; but, 
at common law, trustees without impeachment of waste cannot be made 
responsible for cutting timber (/). 

Waste by trustees. — The Court of Chancery will grant an injunction to 
prevent trustees from cutting down ornamental timber; and if trees are 
felled by their orders, without the consent of the parties interested in the 
property, the trustees are bound to show that the cutting of them was 
absolutely necessary (g). 

Parties having only an ctpdtable interest in land. — When the legal estate 
in land is vested in trustees, and the equitable tenant for life is in 
possession of the land, it is the duty of the trustees to exercise their legal 
powers for the prevention of waste (/e), but the Court of Chancecy never 
holds trustees responsible for suliering permissive waste for want of repairs. 

“ I can foresee,” observes Wood, V. C. “ no end to the demand whicli 
would be made upon trustees by remaindermen coming into possession of 
the trust property who miglit not think it sufficiently repaired, if they 
might say to the trustees, ‘ It was your duty to look after the tenant for 
life; you had the legal estate, and it was your business to«ce that he was 
doing all necessary repairs ; and, as you have not done so, we shall fix 
you with the liability’” (f). 

The Could of Chancery does not in general interfere to prevent permissive 
waste; it will not compel tenant for life to repair, but an account for 
dilapidations will be decreed against an incnmbciit (/). 

Ecclesiastical dilapidations. — By the common law, the incumbent of a 
living is bound not only to repair the buildings belonging to his benefice, 

(rf) iSlaki: V. Peierft, .‘U Lawj., Ch.88U. 0 Ves. 1 15. 

Tnrm:r\. ib. 470 ; .Jolins. 740 ; {y) Camphclt v. Allynod, 17 J3eav. vm. 

2 Dfe G. F. A: (j. 2:U. (A) Puyk v. Vnuyhnn, 12 lioav. 517, 

{e) pLfhftp of LoiuloH\, IVeb, I P.Wins. (t) Pomys v. Blayrave, Kuy, 000 ; 1 Do 

537. a. M. & G. 448. 

(/) Marqiiu of Dowinthire v. Lady (A) Powys v. Blayrave, Kay, 409, 
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but also to restore and rebuild them when necessary, for the revenues of 
the benefice are given as a provision not merely for the clergyman himself 
personally, but for keeping up a suitable residence for the incumbent, 
and also for the maintenance of the chancel ; and if by natural decay, 
which, notwithstanding continual' repair, must at last happen, the 
buildings perish, these revenues form the only fund for obtaining the 
means of replacing them. But the liability of the incumbent to repair 
and rebuild extends only to that which is useful ; he is not bound to 
restore or replace anything in the nature of ornament, such as white- 
washing, papering, and painting, except where painting is necessary to 
preserve exposed timbers from decay. His liability, therefore, in respect 
of the preservation and maintenance of buildings extends further than 
that of a tenant for teim of years, who is not bound, as we have seen, to 
rebuild where he does not hold under a covenant to repair (/). 

His power and dominion over the property, also, extends further than 
that of tenant for term of years ; for an action for dilapidations cannot 
be maintained against him for pulling down old buildings, and erecting 
new structures, provided they are found by a jury to be more convenient 
and beneficial to the living, and it appears that the evidence of title is 
in nowdso impaired, and no increased burthen is imposed upon the 
property (vi). 

As regards the cultivation and management of the glebe land of the 
living, that which would be waste when committed by tenant for life, or 
lcsse(i for terra of years, will not be so considered in the case of the 
incuinb(*nt of a living; for if you apply to a parson’s glebe the same law 
that prevails between lessor and lessee, and tenant for life and reversioner, 
the course of husbandly and cultivation must remain the same for all 
time. What is once arable or pasture must always continue so; and no 
rector or vicar could effect agricultural improvements by employing any 
part of bis glebe in any other manner than he found it employed. The 
court, therefore, will not restrain an incumbent from plongbing up meadow 
land wlion it is shown that a great improvement would be tliereby effected, 
and the iicrnianeut value of the rectory, in a pecuniary point of view, be 
thereby increased (?i). 

A rector may cut down timber for the repairs of the parsonage-house 
or the chancel, but not for any common purpose. If it is the custom of 
tlie country, he may cut down underwood for any purpose, but if he grubs 
it, except in furtherance of a manifest improvement, it is waste. He may 
cut down timber, likewise, for repairing any old pews that belong to the 
rectory; and he is also entitled to botes for repairing barns and outhouses 

(/) Wise V. Metcalfe^ 10 B. & C. 313, {«) Duke of St, Albans v. SkimeUh, 8 

ante, p. 102. Beav. 354. 

(m) Huntley v. Russell^ 13 Q. B. 572. 
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belonging to the parsonage, but he cannot cut jdown timber except in 
these instances (o) ; nor can lie open mines without the consent of the 
patron and ordinary (p ) ; but he may work mines which were open and 
in existence at the time he came into possession of the property, and 
formed part of the annual profits thereof. 

Waste by copyholdei's , — By the general custom of copyholds, if a copy- 
holder commits waste, it is a forfeiture of his estate; and as such penal 
consequences arc attached to this description of tort, the law requires 
clear proof of some invasion on the part of the tenant of the lord’s 
property, or some act or neglect which tends materially to deteriorate the 
tenement, or to destroy the evidence of its identity (ty). The pulling 
down of an old ruinous barn by a copyholder, Avithout the license of the 
lord, is, in strictness of hiAV, AA'aste, and works a forfeiture of the copyhold 
estate ; but if no real injury has thereby been done to the inheritance, the 
penal consequences of Avaste do not attach, and there is no authority for 
saying that any act can be waste, so as to Avork a forfeiture Avhich is not 
injurious to the inheritance; either, first, by diminishing the value of the 
estate; secondly, bv increasing the ourthen upon it; or, thirdly, by 
impairing the evidence of title (r). 

Tenants in common. — If one tenant in common misuses property 
which he holds in common with another, he is answerable to the other in 
an action for misfeazance; but he is not responsible in an action for waste 
for felling timber trees fit to be cut, or for opening mines, or taking any 
of the fair profito of the common property; but the other tenant in common 
will be entitled to recoA'cr a moiety of the value of Avhatcver is severed 
from the freehold and converted into a chattel {s). 

Waste from the ronoval of jlxtures.^^* Questions respecting the right 
to what are ordinarily called fixtures,” observes Lord Ellcnborough, 
principally arise between three classes of persons. First, between difl'orent 
descriptions of represeutatiATs of the same owner of the inheritance, viz. 
hetAveen his heir and executor. In this first case, i. e. btttAveen heir and 
executor, the rule as to severance obtains \Auth the most rigour in favour 
of the inheritance and against the right to disannex t.berefrom, and to 
consider as a personal chattel anything Avhich has been affixed thereto (Q. 
Secondly, between the executors of tenant for life or in tail, and the 
remainderman or reversioner; in which case the right to fixtures is 
considered more favourably for executors than in the preceding case 
betAveen heir and executor. The third case, and that in which the 

(o) Strachy v. Francin^ 2 Atk. 217. <‘d.’ 1820. 

Duka of Marlhoromjh^ v. Hi. John, b Do (r) Grubb v. Earl of Burlington, 5 IJ. 
Gex, & Sin. 170. Ad, 517. 

(;>) Holdrns. IVerkcs, 1 Johns. A; Hem. (s) Marty n v. Knowles, 8 East, 145. 

278; 20 Law J., Cli. 25. {t) Wnlmsley v. Milne, 7 C. B., N. S. 

(9) Burtun’s Ileal Troperty, 411 (1235), 115 ; 20 Law J., C. 1*. 07. 
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greatest latitude and indulgence have always been allowed in favour of 
the claim of severance, as against the claim in respect of freehold or 
inheritance, is the case between landlord and tenant (u). 

As between heir and executor, the rule is, that where a lessee, having 
annexed anything to the freehold "during his term, afterwards takes it 
away, it is waste. But this rule, at a very early period, had several ex- 
ceptions engrafted upon it in favour of trade, and of those vessels and 
utensils which are immediately subservient to the purposed of trade. 
And it was laid down that if a lessee for years erect a funiace for his 
advantage, or a dyer make his vats or vessels to occupy his occupation 
during his term, he may remove them ; but if he suffer them to be fixed 
to the earth after the term, then they belong to the lessor. And so of a 
baker, ^nd it is not waste to remove such things within the term (x). 
And as bctw’ccn the executor and the heir-at-law, it has since been held 
that where a fixed instrument, engine, or utensil, or a building covering 
machinery, is accessory to matter of a personal nature, then it shall itself 
1)0 considered personalty, and belong to the executor, such as a fire-engine 
accessory to the carrying on the trade of getting and vending coals ; or a 
brew-house furnaces and coppers, or a cider-mill, or varnish-house ; but 
salt-pans connected with salt-springs, and (irected for the benefit of the 
inheritance, and barns and agricultural buildings, erected for farming 
purposes, arc not by the common law removable by executors, but belong 
to the heir (^). 

The cases regarding the right of removal of fixtures, as between the 
executor of a tenant for life and the remainderman, will be found to turn 
each on its own peculiar circumstances ; the character of the fixture, the 
use made of it, the mode of its attachment to the freehold, the facility of 
severance, the injury to the freehold by severance, and, in regard to an 
ecclesiastical benefice, tlie character and object of the building to which 
the chattel is attached, and the purpose for which it was attached. A 
building erected by an incumbent, which is in itself more matter of luxury 
and ornament, which it would be a burthen to the benefice to keep up, 
and wbicli the incumbent might have pulled down if he thought fit, and 
which may be detached without injury to the freehold, passes in general as 
part of tlic personal estate to the executors of the deceased incumbent, and 
may be taken away by them (-s). 

The right to remove JLvtureSj without incurring liability for waste, is 
considered at length in many learned treatises (rtj, and the remainder of 
the present chapter will be confined to the consideration of fixtures that 

(//) Khves V. Maw, 13 Kiist, CM. U) Martin v. Roe, 7 Ell. & Bl. 248. 

(x) lb. 20 TToii. 7, 13a. b. («) Amos & Ferrord on Fixtures; 

(ij) lb. a Smitli’s L. C. 128-100, 4th Grady on Fixtures, 
edit. 
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have been held removable, or irremovable, a^ between landlord and 
tenant. 

LandlonVs fixtures . — Tlie term “landlord’s fixtures” means such things 
as the landlord chooses to annex to the freehold and demise with it, and 
which, of course, the tenant has no right to remove, and must restore at 
the end of the term : such as grates, marble chimney-pieces, locks, keys, 
bars and bolts, steam-engines and boilers, hay-cutters, malt-mills, corn- 
crushers, grinding-stones, &c. {h). 

Tenant's fixtures . — The rule formerly was, that where a lessee, having 
annexed a personal chattel to the* freehold during his term, afterwards 
took it away, it was waste. In the progress of time this rule was relaxed, 
and many exceptions have been grafted upon it. One has been in favour 
of ornament, as ornamental chimney-pieces, pier-glasses, hangings, wains- 
cot fixed only by screws'^ and the like. Of all these, it is to be observed 
that they are exceptions only (c). Other exceptions have been grafted 
upon the rule in favour of the enjoyment of the occupation, and in favour 
of trade, and vessels, machinery, and utensils, which are immediately sub- 
servient to the pur^)Oses of trade. If a landlord lets a house unfurnished, 
without the convenier.'‘.e8 of grates or gas-fittings, and the tenant, for the 
enjoyment of his occupation fixes them in the house, he may, unless he 
has contracted to leave them behind, remove them during his term. 
Whether a particular or fixed chattel belongs to the landlord or the 
tenant, must in some instances depend ujK)n what the contracting parties 
propose to be the subject of the demise {d). Pillars of brick and mortar 
built on the floor of a dairy by a tenant to sustain milk-pans have, how- 
ever, been held to be part of the freehold (e) ; also barns and beast-houses, 
waggon-houses, fuel-houses, pigeon-houses, carpenters’ shops for mending 
waggons and carts, and agricultural buildings eiujiloyed and used upon the 
farm, and let into the ground, and not merely placed on the surface 
thereof, or on a brick or stone floor (/) ; also conservatories, hot-houses, 
or green-houses, erected on a brick or stone foundation, and attached 
thereto by permanent fastenings ; so that if the tenant njmoves them 
after he has put them up, he is guilty of waste {(f). But if the tenant 
raises and constructs foundations of a permanent character for the recep- 
tion of a superstructure of wood, such as a windmill, a pump, a Dutch 
barn or granary, a pigeon or fowl-house, or a conservatory, and tlie super- 
structure merely rests on this foundation, or is attached thereto by screws 


(//) Walmalnj v. Milne, 7 C. 11., N. S. 
115; 21J l,fiw J., C. P. 97. 

(r) BurkUind v. JiulterfirU, 4 IVioore, 
447. 

f//) EUioit V. Bishop, |() Excli. 202. 

(e) Lnu'h V. Tkrmms, 7 C. A' V. ^21. 

(j') Eiwes v.AInw/.] East, JlH; ^Smith's 
L. C. 128-160. Wood V. Ilewelt, 8 Q. B. 


9i:j. 

(^) BnHihind v. Butterfield, 4 Moori’. * 
4*4U; 2 B. iVr 11.51. Jenkins v. Gethintf, 
2 .iolins. <fe H. 520. Spnc v. llarrep, 24 
Sc. Scss. Cas. 502. Steddon v. Cruik- 
shank, 10 M. & W. 71 ; 10 Law J., Exoh. 
01 . 
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or movable pins or bolts, so as to be removable at pleasure without ma- 
terial or permanent injury to the freehold, the foundation belongs to the 
landlord, as part and parcel of the land, and the movable structure placed 
on such foundation by the tenant continues the property of the latter, and 
may be carried away by him at tlie expiration of his lease (A). A door 
which may bo lifted from its hinges, and a sliding fender used to prevent 
the escape of water from a mill-stream, does not necessarily become part 
of the freehold (i) ; nor a mooring-pile, driven into land for the accom- 
modation of the navigation of a canal or river (k). But locks, keys, and 
bars belong to the landlord ; and so does a shutter and sliding bolt, put 
up for the security of the premises. 

Agneultural tenants' fixtures made removable by statute. — By 14 & 15 
Viet. c. 25, s. 8, it is enacted that if any tenant shall, with the consent in 
writing of the landlord, at his own cost and expense, erect any building, 
engine, or machinery, f(jr the purposes of trade or agriculture, such build- 
ings shall be the property of the tenant, and shall be removable by him, 
one month’s previous notice in writing being given of his intention, and 
the landlord or his agent being afforded an ojiportnnity of purchasing the 
thing proposed to be removed, as therein mentioned. 

If a tenant receives from his landlord timber for the purpose of erect- 
ing a shed, and uses the timber in the construction of it, he has no right 
to pull down the building and remove the timber, although he has added 
materials of Ins own, and confounded them, in the erection, with those 
furnished by the landlord (/). 

Ornamental fxtures . — The ornamental fixtures now held severable and 
removable by tlie tenant are, chimney-glasses, pier-glasses, ornamental 
chimncy-pieces, and stoves, tapestry and hangings nailed to the w^all, in 
lieu of ornamental paper or panels {m), and ormimental cornices capable of 
being d(3tached without injury to the building [n). 

Domestic and trade-fixtures . — Amongst the various domestic and trade- 
fixtures held to be removable by the tenant are, gas-pipes and gas- 
fittings, and water-pipes attached to buildings by metal bands and nails, 
grates, ranges, ovens, coppers, bells, blinds, fixed tables, water-butts, cup- 
boards, &.C. (o), soap-boilers’ furnaces, fat-vats, coppers, dyeing and brewing 
vessels, cider-mills, baking-ovens, steam-engines, and salt-pans (p); also 


(//) Gnjnn‘s\. Bnu'vren.-i: M.i^ 1*. 14*1; 
15 Biiij'. Rvx V. O/A'//, 1 Jl. A- Ad. 

lUl, WfOishrnufjh w. Mitiohy -k Ad. & 15. 
8H4. Doris v. Jonvs^ 2 B. & Ahl. lU.'i, 
Rrx V. Lomtimthnrpc^ (i T. U. ;177. Wilt^ 
shear v. Ctiffrrll, 2*i Liiw.l., Q. B, IHI. 

(/) fVnod V. Hewitt^ 15 Law J., Q. JI. 
247. 

Lancaster Eve, 5 C. 13., N. S. 726. 
(/) Bmith V. Render , 27 Law J., Kxch. 


m. 

(m) Rev/i V. Rvhou\ 1 P. Wins. 04. 

(m) Aver If V. (’hesljfH, M Ad. E. 75. 
(«) troti V. lliiids ^ 4 Grays Anier. Hep. 
272. Elfhtt V. Bishop^ ante, p. 202. 

{j>) 12 lid. a, fol. 0, pi. Ill ; 20 Hen. 7, 
fol. 18, pi. 24. Voolvs case. I Salk. 308. 
Lawton v. Lawton, 3 Atk. 13, Benton v. 
Robart, 2 East, 60. 
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machinery, engines, vats, plant and utensils usecl| in trade, however bulky 
or complex they may be in their construction. The tenant may take 
them to pieces, and remove them, and put them together again in the 
same form in some other place. And where a shed or building is a mere 
accessory to a trade-fixture, such as a shed, or any temporary building, 
erected merely for the purpose of covering and protecting a steam-engine, 
or machinery, or trade utensils, from the effect of the weather, it may be 
removable, together with the trade-fixture to which it belonged, on the 
ground that “ omne accessoriura seqiiitur suum principale.” But a build- 
ing is not removable merely because it has been erected for manufacturing 
or trading purposes, or for the purpose of covering and protecting ma- 
chinery. If tlio building is of a substantial character, standing on brick 
or stone foundations let into the soil, and is constructed so as not to be 
removable without the entire destruction of the fabric, it cannot be dis- 
annexed from the freehold and taken away, although it may be built over 
a steam-engine, and may contain nothing bnt steam-machinery, spinning- 
jennies, drums, and wheels, all of which may be removable, and to all of 
which it may in a certain sense be accessory (q). 

Fixtures reinomhle hj local custom and usage . — Things annexed to the 
freehold are sometimes held removable, in accordance with local custom 
and usage in particular districts, such as barns and granaries erected on 
stone pillars, or on pattens, or blocks of timber (/*). And if the jullars or 
pattens merely rest on the ground, and are not attached to foundations 
sinking into the soil, they are removable without any custom (*•). 

Aha ndoamerit of tue right to duumnex and remove ornamental and trade- 
fixtures. — If the tenaiit has entered into an express covenant to yield up, 
at the expiration of his term, “ all erections and buildings that may be 
erected,” or “ all improvements that may be made,” upon the demised 
premises, he cannot afterwards remove trade-erections, or buildings, or 
trade or ornamental or domestic fixtures (f). A covenant in a lease to 
yield up the demised premises to the lessor at the cxpiratlbn of the lease, 
together with all fixtures thereunto belonging, is confined to fixtures 
which belonged to the demised premises at the time of the execution of 
the lease, and docs not extend to fixtures which were not tlien in exist- 
ence ; but a covenant to yield up fixtures belonging, or that may belong, 
to the demised premises, extends to fixtures that are afterwards put up 
by the tenant (m). 


(7) Whitehead v. Bennett. 27 Law J., 
Ch. 474. 

if) 11 Vin. Abr. 1.04. Executors U. 
pi. 74. Culling y. Tuffuell. Bull, N. V. U. 
(«) 2 Smith's L. C. p. 14.0, 4th edit. 

(t) Naghr v. ColHnge, 1 Taunt. 19. 
Thresher v. JB. L. Water C«., 2 B. & C. 


0Q8; 4 D. & Tl. 02. Mnrtgr v. Brndleg^ 
2 M. & Sc. 25; 9 Bing. 24. West *v. 
Blaketrag, .‘I Sc. N. B. 218. Elliott v. 
Bisimpj 10 Exch. .020. 

(w) Hitchman v. Walton, 4 M. & W. 
414. Metrop. Co. Ins. 80 c. v. Brown, 
28 Law .1., Ch. 581. 
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Inability of the tenant to remove Juctures after the expiration of the term 
of hiring, — Whenever an outgoing tenant is possessed of fixtures which 
he has a right to remove, he must exercise such riglit prior to the deter- 
mination of his tenancy ; he cannot, after a formal disclaimer of the title 
of his landlord, or after he has once quitted the demised premises and 
given up the key to the landlord, re-enter for the purpose of severing and 
removing fixtures. “ After the term, they become a gift in law to him in 
reversion, and are not removable,” unless the tenant, after the expiration 
of the term, has remained in possession, with the sufferance and per- 
mission of the landlord, and actually severs them and removes them 
during the continuance of his lawful possession, after the expiration of the 
term. If he holds over wrongfully, he loses his right to sever and 
remove his fixtures ; •and if he quits possession, and the tenancy is 
determined, his right to his fixtures is extinguished, and they become the 
property of the reversioner (a?) If the lease becomes forfeited, and the 
tenant, whilst he continues in possession after the forfeiture, and before 
judgment in ejectment has been obtained against him, removes his 
fixtures, lie will, it is apprehended, be entitled to retain the fixtures so 
removed, as they are not forfeited to the landlord by the forfeiture of the 
lease {y). 

Right of pui chasersj or mortgageeSy to enter and remove fixtures. — The 
right of the assignee of the lessee can of course, in general, extend no 
further than the rigJit of the lessee himself; but the tenant’s right to re- 
move fixtures is held to bo so far connected with the land, that it may be 
considered as a right or interest in it, which, if the tenant grants away, 
he shall not be allowed to defeat his grant by a subsequent voluntary act 
of surrender, “ for, as regards strangers who were not parties or privies to 
the surrender, the estate surrendered hath in law a continuance” (^); and, 
therefore, if a lessee who has mortgaged his fixtures surrenders his term 
and quits possession, the mortgagee may nevertheless enter and remove 
the fixtures (r/,). 

Waste conmitted by strangers vpon land demised to a tenant or lessee . — 
Every lessee of land, whether for life or years, is liable, under the statute 
of Gloucester, to an action for commissive or wilful waste done on 
the land in lease, by wdiomsoever it may be committed. The statute of 
Gloucester (ante, p, 192) ‘‘ prohibiteth farmers from doing waste; and 
yet, if they suffer a stranger to do waste, they shall be charged with it, 
f(;r it is presumed in law that the farmer may withstand it, ‘ Et qui non 
obstat quod obstare potest, facere videtur.’ In this case the lessor shall 

(r) Lvauterv, ILmirirnod, ft C. B., N. S. 4 C. B., N. S. UU. But see Storer v. 
540; 27 Law J., C. J'. I'nu. liujreif v. Hunter, 3 B. & C. 308. 

Hemlermn, 21 ib. Q. B. 40 ; 17 Q. B. 574. {z) Co. Litt. 33Kb. 

Heap V. liartou. 12 C. B. 274. (w) Lond. WVs/. J^tany d'C. Co.y 0 

(y) Stans/eld v. Mayor of Portmouth, C. B., N. S. 7I)K; 28 Law J., C. P. 21)7. 
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hare his action of waste against the lessee, an^ the lessee his action of 
trespass against liim that did the waste, and so the loss, as reason 
reqnireth, in the end shall lie upon the wrong-doer” (J). 

TAcense to commit waste. — If a general or partial permission be given 
to the lessee by the lease to commit waste, he is so far tenant without 
impeachment of waste. Such permission vests the property of what is 
the subject of waste in the lessee, so that he avails himself of it during 
the continuance of his interest. It is so with respect to trees and 
minerals. Wh'cre land was demised for a term of years, with liberty to 
the lessee to dig half an acre of brick -earth to a certain depth annually, 
and the lessee covenanted that if he dug more he would pay an increased 
rent of 375/. per annum per acre, and a stranger dug and t(K)k away brick- 
earth, it was held that the lessee was entitled to retover from the stranger 
the full value of such brick-earth (c). 

Right oferevei'sioners to enter upon lands in the posscssian of their lessees 
to inspect waste. — The law gives to the lessor, or him who hath the 
reversion, liberty to enter upon the lands of his lessee, to sec if there be 
waste, to the intent that he may have his action, if there be cause for it ; 
and if the lessee pre^’ents tlic inspection, he is liable to an action for 
damages (d). 

Injuries to lands and tenements from fire. — The involuntary and unin- 
tentional burning of a house, through the negligence of the tenant or his 
servants, amounts, in contemplation of law, to no more than permissive 
waste ; and for this a tcnant-at-will or from year to year is not, as we 
have seen, res]»onsiblc to the reversioner (ante, p. 195). Where the 
Countess of Shrewsbury brought an action against a lawyer of the Temple, 
and declared that she leased to him a house at will, “ ct quod ille tain 
ncgligcnter et iniprovide custodivit ignem suum quod doinus ilia combusta 
fuit,” it was held that the action was not maintainable, as it was in clfect 
an action for permissive waste, for which a tenant-at-will was not answer- 
able {e). Every landlord who demises buildings to a tenant must be 
taken to contemplate all the ordinary risks to which house- property is 
exposed from fire and the negligence of servants intrusted with fire and 
candles (/) ; and if lie Avishes to be protected from these risks, he must 
either insure or take from his lessee a covenant to repair and maintain 
the premises. If he fails to do so, and the premises are destroj'od by fire, 
witliout any gross or culpable negligence on the part of the tenant, the 
landlord will have no remedy for the loss. If the fire lias been caused by 
such an amount of gross negligence as to give it tlic appearance of a 

(6) 2 Inst. llPi. 4 M. & Sc. 2.')3. Htmvjall v. Mather^ 

(c) /tffn'sntt V. Strvens, 1 Taunt. 183. Holt. N. P. C. 0. 

(d) Hunt V. Ihurnman, Cro. Jac. 478. (/) Fortuna aiitem ignis, vel hiijiis- 

{e) Countess of Shn'trshunjv.Orfjfnpton, modi eventiis inopiriati, omnes tenentes 

6 Co. 13b; Cro. Eliz. 777 ; Tindul, 0. J., excusat. Fleta, lib. i. cap. 12, s. 20. 
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wilful act, the party guilty of the misconduct, whether it be the tenant 
or a stranger to the demise (post, p. 209), will be answerable for commis^ 
sive waste. And, although a lessee coming into possession of houses and 
buildings under a contract with a lessor, who might, if he thought fit, 
hare taken security against damage from fire, is not responsible to such 
lessor for fire caused by involuntary and unintentional neglect, yet, if a 
fire, originating in negligence, spreads from the demised premise!^ to other 
buildings of the lessor, or to the buildings of strangers, the lessee will be 
responsible for the damage done to them (g). 

Every person who puts a dangerous thing in motion which causes 
injury to another, is, as we have seen, in general responsible for the 
mischief it occasions (h). Where a man shooting with a gun at a fowl 
hit his own house and set it on fire, and the fire spread to the house of 
his neighbour and destroyed it, it was held that the firer of the gun was 
responsible for the damage, although the fire was occasioned ratlier by an 
accident or misadventure than by negligence (z). 

Every person who lights a fire is clothed by the common law with a 
heavy responsibility to his neighbours as regards the safe keeping of such 
fire. By the ancient custom of the realm, quilibet homo et foiinina 
ignem siium, die et noctc, salve ct secure custodire tencatur, ne pro 
dofectii debitai custodijc ignis hujusmodi damnum aliquod vicinis suis 
cveniat ” (X*). It was formerly holden that if a fire broke out accidentally 
in a man’s house, and raged to that degree as to burn his neighbour’s 
house, that he in whose house the fire first hai)pcncd was liable tc an 
action on the case on this general custom of the realm (/). In Bollc’s 
Abridgement it is said : “ If my fire by misfortune burns the goods of 
another man, he shall have an action on the case against me. If the fire 
lights suddenly on my house, I knowing nothing of it, and burn my 
goods, and also the house of my neighbour, my neighbour shall have 
nn action on the case against me. If my servant puts a candle or other 
fire in a place in my house, and it falls and burns all my house and the 
house of my neighbour, action on the case lies against me by him ; and 
the law is the same if my guest should do it, or a person who enters my 
house with my leave or knowledge ” (in), “ But if a man out of my 

house, against my will, puts lire into the straw of my house or elsewhere, 
whereby iny bouse is burnt, and the lioiises of my neighbours arc burnt, 
of that I shall not be bound to answer to them, ^Sre., for tliat cannot 
be said to be by malfeazance on my part, but against my will ” (n). 

(g) Pantim v. Isham. li Lev. J35!). p. UU. 

(h) Grose, J., IJ Kast, 000. (»i) 1 Boll. Abr., Action sur Case B. 

(i) Anon. Cro. Kli/. 10. Ante. p. 2. Danvei-s Abr. 10. 

(A) Bastr. Eiitr. p. 18. Pantoii v. Ishum, («) Markliuin, J., Beaulieu v. Finglum, 
3 Lev. 2 H. 4, fol. 18, pi. 0. 

{1) Bac. Abr., Actions on the Case F., 
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But although the master of a house, or the raiser of a fire, was clothed 
•with this extensive responsibility as regarded tlic lighting, safe-keeping, 
and spreading of such fire, yet if the fire spread by reason of the act of 
God, or from some superior cause which could not have been prevented, 
controlled, or resisted by human agency, the master of the house, or the 
lighter of the fire, was held excused. Thus, where the defendant’s servant 
kindled a*fire in the defendant’s field in the way of liusbandry, and in the 
ordinary course of his employment as a farm-servant, and the Avind drove 
the fire into an adjoining heath and coppice of the plaintiff, and set it on 
fire, it was held that if the defendant could have shown that the spreading 
of the fire liad been occasioned by a sudden storm, which could not have 
been foreseen, guarded against, or controlled by human agency, that would 
be good evidence to excuse the defendant (o). To put the law on a proper 
footing, by rendering the party responsible only on proof tliat the fire was 
occasioned by the actual negligence of himself or his servant (jo), it Avas 
enacted by the statute, G Anne, c. 81, ss C, 7, that no action or suit shall 
be maintained against any person in Avliose house or chamber any fire 
shall accidentally begin, or any recompense be made by such person for 
any damage occasioned thereby. This statute has been rc])caled by 
12 Geo. 3, c. 73, s. 46, and the protection extended (s. 37 ; 14 Geo. 3, 
c. 78, s. 8G) to all persons in Avhose stable, barn, or other building, or on 
whose ESTATE any fire shall accidentally begin ; but no contract between 
landlord and tenant is to be defeated or made void. 

It Avas thouglit for a long time that the word ‘‘accidental” Avas em- 
ployed in these statutes in contradistinction to Avilfnl, and that the same 
fire might be said to begin accidentally, and yet be tlic result of a certain 
amount of negligence ; but it has been recently held that these statutes 
refer only to fires produced by mere chance, or Avhieh are incapable of being 
traced to any cause, and so stand opposed to the negligence of either 
servants or masters, and that they do not, consequently, protect parties 
from the ordinary coramon-laAv responsibility in rcsj)cct o^ fires occasioned 
by negligence {q). Thus, Avhere the occupier of a meadoAv adjoining some 
cottages belonging to the plaintiff stacked a hay-rick on the extremity of 
the meadow in too green a condition, close to the plaintiff’s cottages, and 
the hay smoked, and steamed, and exhibited unequivocal symptoms of 
approaching combustion, and the defendant was frequently warned of the 
danger of the stack’s taking fire, and said that he Avould “chance it,” but 
he ultimately caused a hole to bo cut through the centre of the rick, 
which, unfortunately, hastened the catastrophe it was intended to avert. 


(o) TurhiTvU w Stamp, 1 Salk, 1.3; 1 (//) FlUiUr v. Phippard. 11 Q. 11. .3.37. 

Ijd.Raym.2C4. Canterbury {VUct.) v. Att.^Gen. 1 Thil. 

(p) Ld, Canterbury v. tJte Queen, 1 Ph. (jh. c. 328. 

C. C. 318 ; 12 Law J., Ch. 284. 
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and t]ie haj-stack caught firo, and the fire spread to the bam and stables 
of the defendant, and. thence to the plaintiff’s cottages, and totally con- 
sumed them, it was lield that the defendant was responsible ' for the 
destruction of the cottages, and that, in cases of this sort, it is for the 
jury to say whether or not, under "the circumstances, the party has con- 
ducted himself with such a degree of care and caution as might be looked 
for in a prudent man” (?•). 

It has been held, also, that these statutes respecting accidental fires 
do not apply where the fire originates in the use of a dangerous engine or 
instrument, knowingly used by the owner of the land or estate on which 
the fire breaks out ; so that if the owners of manufactories and steam- 
engines are guilty of any negligence or carelessness in the management of 
their furnaces and chimneys, and by reason thereof sparks escape and are 
blown on to the adjoining buildings, the owners of the furnace will be 
responsible for the damage done. It has. been hold, moreover, that a fire 
designedly lighted by the defendant or by his orders, on his own estate, 
and which aftorw’ards spreads, and causes damage to the plaintiff, is not 
a fire wliich “ accidentally begina” within the meaning of the statute ; so 
that if a person lights, or causes his servants to light, fires on his land, 
for the purpose of burning wcchIs and rubbish, and the fire spreads to and 
destroys the lu'dgcs and woods or cornfields of tlie adjoining landed pro- 
prietor, the lighter of the fire will be responsible for the damage (s). 
lUit a fire may be knowingly and designedly lighted in the first instance, 
and yet may fairly be said to ‘‘accidentally begin” the moment that, 
through some sudden and unexpected Avind, the fire spreads, or sparks 
and fragments of lire are blown into the air, and get beyond the control 
of the party who lias liglitod and watched the fire (ante, p. 208). 

Fire sjvradimj from blast-furnaces and Wherever it is 

practicable to a(lo])t jirecautions tliat will render damage by fire from a 
furnace “ next to iniiiossible,” a failure to adopt those precautions will be 
negligence. Where a spark of fire from the chimney of a locomotive 
engine on a r&ilroad fell on the tbatcli of a cart-lodge, and set it on fire, 
and the fire communicated to several other farm-buildings, and totally 
destro3^ed them, it was held that the very occuiTcnce of the disaster Avas, 
prima facie^ proof of negligence on the part of the company and their ser- 
vants, having tlie inaiiagemont of their engine, rendering it incumbent on 
them to show that every possible precaution had been taken to prevent 
the escape of sparks (f). 

Fire spreaduit] from raihvays to the adjoining property . — If railway 

(r) Vmitfhnv v. Mvnhre, 4 Sc. 251 ; 3 C. B. 22!). Aldridge v. Gt. West, Rail. Co.^ 

Bing. N. G. 4(!8. 3 M. & Gr. 5] 5. Frenumth v. Land, d 

(s) FiUitvr v. Phippnrd^ 11 Q. B. 347. North- WesU Rail. Cq.^ 10 C.B., N. S. 80; ■ 

Turhervil v. Stamp, I Sulk. 13. 31 Law J., 0. 12 ; 2 F. & F. 337. 

(/) Piggot v. Eastern Co. Rail. Co., 3 
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companies allow quantities of long, dead gras^, or any other combustible 
material, dangerously to accumulate along their railway, and the combust*- 
ibie matter is ignited from lighted coals or sparks escaping from their 
locomotive engines, and the fire spreads from the railway to the adjoining 
coppices and fires them, the railway company will be responsible for the 
damage done, for such a fire is not a fire which accidentally begins on 
their estate, but is a fire caused by their negligence in not keeping the 
railway free from combustible materials likely to be ignited by their 
furnaces, and to cause damage to their neighbours. They may be 
expressly authorized by statute to use locomotive furnaces of a dangerous 
character, but no statute can exempt them from the consequcjices of 
negligence in the management of their railways, or the construction of 
their lire-boxes, chimneys, or funiaces, or authorize them to throw coals 
of fire on the adjoining property. If they neglect to avail themselves of 
all such contrivances as are in known praetical use to prevent the emission 
of sparks from their engines, they will be responsible for such neglect (?/). 

Fires occasioned by the negligence of servants. — The statutes 6 Anne, c. 
13, s. 3, and 12 Oco. 3, c. 73, s. 35, impose penalties upon servants who, 
through negligence yjV carelessness, fire any houses or buildings ; but the 
enactment does not exempt tlie master from responsibility for the negli- 
gent acts of the servant whilst carrying into execution the master’s 
orders (x). 

Amongst the Romans, where fire was little used, and candles were 
unknown, it was considered that damage from fire seldom occurred without 
imprudence or negligence, and those through whose neglect, however 
slight, a fire occurred, were held answerable for the damage done by 
it (y). 

Injuries from gunpowder and explosive substances — Explosions of gas.— 
Whoever introduces gunpowder or explosive materials into a building 
is responsible for daiutagc occasioned by the introduction of such dan- 
gerous substances. If a person mixes things togeth^, which alone are 
perfectly innocent, but which are liable to explode on coming into con- 
tact, he is responsible for the consequences ; and if an explosion ensues 
he must make good the damage (z). Every tenant of a house is resjion- 
sible for not taking care that the stop-cocks for regulating the supply of 
gas to a house are properly turned; and if these stop-cocks are negligently 
left open by the tenant or servants when the gas-lights are not burning, 
and an explosion ensues, and injures the house, the tenant will be respon- 
sible for the injury. Bat if a thief cqters the house in the absence of the 

(tf) Fremantle v. Land. <t North- West. (x) Vaughan v. Menlove^ 3 Bing. N. C. 

J?. 6Vi., ut sup. Vaughan v. Taff VaU: 408. 

RaU. Cm., 3 H. & N. 743; 2H Law J., (y) Bomat. liv. 2, tit. 8, b. 4. 

Exoh. 41 ; 2U Law J., £xch. 247 ; 5 H. iz) Tindal, G. J., 4 Sc. 252. 

& K. 079. 
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tenant, and cuts and carries away a gas-pipe without the knowledge of the 
tenant, or against his will, the latter is not then responsible for the 
resulting damage. When the entry of gas into a house is under the 
control of the occupants of the house, the gas company supplying the 
gas is not bound, on receiving notice that no more gas will be required, to 
stop the supply from the outside by putting on an outer stop-cock, or 
cutting off the communication between the gas-pipes in the interior of 
the house and the main in the street (a). In supplying gas to a house, 
a gas company is bound to use every reasonable precaution to prevent 
injury during the operation of “ tapping the main” (ft). 


SECTION II. 

REMICDIES AT COMMON LAW FOR INJURIES TO LANDS FROM WASTE, NEGLIGENCE, 

AND FIRE. 

The writ of prohihition for ivaste was anciently a common-law remedy, 
gran table only at the instance of the party injured, but by the statute of 
Westminster the second (13 Ed. 1, c. 14), this writ is taken away, and 
a writ of summons substituted in its place ; “ and although it is said by 
lA)rd Coke, when treating of prohibition at the common law, that it may 
be used at this day, those words, if true at all, can only apply to that 
very ineffectual writ directed to the sheriff, empowering him to take the 
posse comitatus to prevent the commission of intended waste ” (c). 

Actions for waste, — The real action for waste in which the land or 
tenement itself was recovered, with thrice as much as the waste was 
taxed at, has lieen abolished by 3 & 4 Wm. 4, c. 27, s. 36, and the 
remedy at common law is now by the ordinary action on the case, in 
wliich the actual damage sustained may be recovered, and an injunction 
obtained to prevent the continuance or repetition of the mischief (eZ). 

Actions by owners of insured premises. — The right of the owner of real 
property, which has been damaged or destroyed by fire, caused by rioters 
or by negligence, to sue the wrong-doer for damages, is not affected by the 
fact of his having insured the property, and received from an insurance 
company full indemnity for his loss (e), but he sues in the character of a 
trustee for the insurer, and is bound to hand over the damages he recovers 

(a) Iloltlm V. Liv. Gas Co., 3 C. 15. 14 ; & V, 121. 

15 Law J., C. 1\ 304. (rf) Post, ch. 23, s. 1. 

(A) Uknkiron v. GU Geittral, (tr.,2 F. «fe (<*) Yales v. Whyte, 0 Sc. 040; 4 Bing. 

F. 438. N. C. 272. 

(c) Jefferson v. Bisftop of Durlum, 1 B. 
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to the latter. And an insurer, who has paid the) loss, is entitled to sue in 
the name of the insured, for the purpose of recovering full compensation 
from the wrong-doer (/). 

Parties to actions for waste . — An action for waste in houses and build- 
ings must in general be brought bj the party entitled to the immediate 
estate in remainder ; but if tenant for life commits waste, and the first 
remainderman dies, the party next entitled may sue for the damage ((/), 
if he had a vested interest in remainder at the time the waste was done (/?). 
When the party next in remainder has only a life interest, his right to 
recover damages is of course confihed to the injury done to his limited 
interest (/). Where timber has been wrongfully felled on an estate by a 
tenant for life, or person having a limited interest, the first owner of the 
inheritance is entitled to maintain an action for the conversion of the 
timber as a chattel severed from the inheritance, passing over all the 
intermediate limited estates (A), for the property in the timber must be in 
some one as soon as the wrongful act is done, and the law therefore vests 
it in the first owner of the inheritance (/). 

In cases of injrries from fire caused by the negligence of a neighbour, 
who has carelessly lighted a fire on his own land, which has spread to a de- 
mised tenement and injured it, the landlord is entitled to sue for the damage 
done to his inheritance, and the tenant for the injury to his possession 
and occupation (m). Wc have already seen that, when several persons 
have a joint interest in the property, as occupiers or reversioners, tliey 
ought all to be made plaintiffs in an action for an injury to the 2)ro- 
perty (?*) ; and that when several {)crsons have been jointly engaged in 
tlie doing of flic wrongful act, the idaintiff may sue one or more of 
them at his election (o). 

Jjeclaratwns for ivaste should set forth tlic defendant’s j)ossession and 
occn2)ation of a messuage, tenement, or land, of which the reversion is in 
the plaintiff, and the wrongful commission by the defendant of the ])ar- 
ticular description of waste complained of, avcrritig that,*by means of the 
wrongful act, the plaintiff is greatly injured in his rev(*rsionary estate, and 
claiming damages (/>). If the tenant has severed and rem(n’ed things 
attached to the freehold ; if he has dug and carried aw^ay virgin soil, 
stone, or gravel, without the license of the landlord or reversioner, or has 
severed and removed landlord’s fixtures, the things so severed forth witli 


(/) llftndal V. Cockran, 1 A^es. sen. 
97 ; post, ch. 22, s. 1. 

( 7 ) Bray v. Tracy, Cro'. Jac. 088. 
PaffH's case, 5 Co. 70b. 

(A) Bopoh V. Bmith, 1 Q. B. 3-18. 

(j) Evelyn v. Hmldish, ante, p. 09. 

(A) Bowletin case, 11 Kep. 70b. 

(/) Wood, V. C,, Gvut V. //armoa, Johns. 
’^4r29 Law J., Ch. CH. 


(rn) Panion v. Isham, 3 Lev. 359 ; 1 
Salk. 10. Ante, p. lOM. 

. (n) Ante, pp. 51. 100. 

(o) Ante, pp. 122, 171; and post. ch. 20. 
{p) Martyr v. Bradley, 0 Bing. 24. 
Youny V. Bpencer, 10 B. <fe C. 145. Mar- 
tin V. Gilhaniy 7 Ad. & K. 540 ; 2 Wm. 
Saund. 252. 
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vest in the landlord as chattels, and the latter may also declare either for 
a trespass or for a conversion of the property (j). 

Declarations vpon the evstom of ike realm for the negligent keeping of a 
fire show a good cause of action, by setting forth that the defendant, by 
his servant, lighted a fire on the defendant’s land, and so negligently kept 
such fire that it extended from the defendant’s land to the adjoining build- 
ings, &c., of the plaintiff, and wholly destroyed them (/•) ; or that the 
plaintiff was possessed of a close of land, closely adjoining a certain other 
close in the occupation of the defendant, and that the defendant WTong- 
fulJy lighted a lire on his said close, at a time when, by reason of the 
state of the wind and weather, it was highly dangerous to light a fire, and 
that through the negligence of the defendant and his servants, the fire 
extended itself from the close of the defendant to the close of the plaintiff, 
and burnt and destrt)ycd the trees, hedges, and fences, of the plaintiff, 
&c.(4 

A good cause of action also is disclosed by a declaration alleging that 
the plaintiff was possessed of farm- buildings and stacks of corn standing 
in a close in the occupation of the plaiutifl', closely adjoining a certain 
other close in the occupation of tlie defendant, and. that the defendant 
placed a stack of hay on his said close, which heated and smoked, and 
gave out a strong smell, indicating that the hay -stack was in danger of 
taking fire, of which the defendant then had notice, and tliat the defendant, 
knowing the dangerous condition of the liay-stack, nevertheless kept it 
on his said close, and knowingly caused it to be a soui’ce of danger to the 
adjoining property of the plaintiff', although he could have removed it, or 
prevented it from being dangerous ; and that by reason of tlie defendant’s 
default and negligence in the premises, the hay-stack ignited and burst 
into flame, and set fire to the adjoining farm-buildings of the j)laintiff (t). 

J^leas. — The plea of not guilty, and the evidence admissible thereunder, 
and special pleas in actions for waste, &c., are governed by the same rules 
as those ])reviously set forth in actions for infringements upon territorial 
and incorporeal rights (?/). 

Kvidence at the trial. — Proof on the jmrt of the 'm actions for 
waste must be directed to the establishment of the material facts alleged 
in the declaration, i.e. the defendant’s tenancy of the land on which the 
waste was committed, the plaintiff’s reversionary interest therein, the 
nature of the grievance, and the permanent injury thereby done to. the 
inheritance, or to the plaintiff’s proprietary rights as reversioner (ante, 

( 7 ) Hif/gony. Mortimer ^ C C. & P. 010 ; 510. Pnjf/ot v. Enst. Co. Rnil. Co., 3 C. 

post, ch. 7, s. 2. B. 220. Vaughan V. Taff Vale Rail. Co., 

(r) Pantnn v. hham. 3 Lev. 059. Ft'eewantiv v. Lond. A North~U\>st. Rail. 

[s) Fillitrr v. Phippard, 11 Q. 13. 848. ^ C«., ante, p. 209. 

(/) Vaughan v. Metdave, 8 Binf?. N. C. («) Ante, pp. 50, 125 ; and post, ch. 21. 
408. Aldridge v. Gt. Went.. 8 M. A* (ir. 
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pp. 54, 212). If the action is brought for perijiissive waste, the plaintiff 
must prove that the defendant is tenant for life, or that he has a per- 
manent interest in the property peimitted by him to go to waste and ruin 
(ante, pp. 168, 192) ; but if it is for commissive waste, the nature and 
duration of the defendant's interest in the property is w'holly immaterial. 
If it be proved that the tenant left windows and doors open w'hich ought 
to have been kept closed against storfti and rain, or that panes of glass 
were broken, and that he allowed the windows to remain without glass, 
so that the rain, frost, and damp penetrated the building, and rotted the 
internal timbers and woodwork thereof, to the lasting damage of the 
inheritance, there will be evidence of commissive waste. If the pjaintiff 
complains of the remo\al of doors and partitions in the house, he must 
show that the alterations made were of a permanent character, making a 
real change in the form and arrangement of the building, or that they 
detenoriated the property (ante, pp. 193, 194). If the cause of action is 
founded on the removal by the tenant of things attached to the freehold, 
it must be showm that the ^moval was wrongful ; either on the ground 
that the things ’•omoved never did belong, or ceased to belong, to the 
defendant, or that they had become forfeited to the plaintiff (ante, 
pp. 200-205). If the plaintiff sues for damage from fire, he must show 
that the fire was lighted by the defendant or his servants, or that a fire 
was burning on the defendant's estate, and that it was so negligently 
managed, or was lighted so carelessly, that it extended* to the plaintiff's 
buildings and destroyed them. It is not necessary to prove the legal 
duty to take care ot a fire. If the action is brought by a lessor, it may, 
as we have seen, be defeated by proof of the tenancy between the plaintiff 
and the defendant (ante, p. 200). 

Damages recooerahle in respect of the sevei'ance and sale of fixtures, 
— here fixtures have been unlawfully detached from the freehold and 
sold by auction, the measure of damages in an action against a wrong- 
doer for the seizure and removal of the fixtures is \he value of the 
fixtures, as between an outgoing and incoming tenant, in addition to 
compensation for any intentional wrong, injury, or insult involved in the 
act of removal (a;), or for any trespass that may have been committed in 
removing them. 

Effect of the recovery of nominal damages, — In the old action of waste, 
where the thing wasted was sought to be recovered as well as damages, 
it was held that if the damages did not amount to 3s. 4d., the defendant 
was entitled to judgraept (y), ** Ido not,” observes Lord Eldon, C. tf., 

“ sec precisely on what ground these decisions proceeded ; thougli I can 
easily conceive many cases in which it may be extremely unconscientious 

(a;) Thmipstm, v. Pe^U, 10 Q. B. 106. 

• (y) R'm V. Panom^ cited 2 East, 156; Bull, N. P. 120. 
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for a plaintiff to take advantage of his judgment, where such small 
damages have been recovered.” Therefore, where the owner of land suf- 
fered his tenant to expend a large sum of money in building upon the 
land, and laying out a garden without making any objection to the altera- 
tion and improvement, and then brought an action of waste on the statute, 
and the jury assessed the damages at one farthing, the court gave judg- 
ment for the defendant. But in an action on the case for waste, it is no 
objection to the landlord's claim to substantial damages, or to the judg- 
ment of the court, that the property has been improved in value by 
alterations made upon it, if those alterations have been made without the 
knowledge of the landlord, or in spite of his protest or objections. Thus, 
if a tenant convert a furze brake in which game have bred into arable or 
I)asture land, by which its real value is much improved, but the landlord 
has objected to the improvement, preferring a furze brake with game to a 
cornfield without game, the landlord is entitled to substantial damages (^), 
and to judgment, whatever may be the damages recovered (a). 

Assessment of damages . — We have alrcj^ seen that the damages in 
actions for injuries to real propert}' must be assessed with reference to the 
several interests of the owners and occupiers, and be apportioned to each 
in respect of the injury sustained by each, and that the satisfaction made, 
to one is no bar to an action brought by the other (ante, pp. 59, 178). 
Wliere, therefore, a house lias been burned down, or destroyed by culpable 
negligence, and there are several parties interested in the pri>])erty, viz. 
tenant for life, tenant in tail, and iwersioncr in fee, the tenant for life can ’ 
recover only such damages as arc commensurate with his life-estate (^>). 
If a house demised to a tenant has been set on fire, or thrown dowui 
through the negligence of a neighbour, the damages are apportionable 
between the landlord and tenant. The tenant is entitled to recover in 
respect of the value of his possessory interest and unexpired term in the 
premises, and the landlord in respect of the injury to his reversion (c). 
But if the tenant is bound by covenant to keep the house in repair, the 
substantial injury would then accrue to the tenant, and the tenant w’ould 
be entitled to recover the cost of rebuilding the house, deducting the 
dillerence in value between old materials and new (fZ). The tenant, 
moreover, would be entitled to damages in respect of the loss he has 
sustained in being obliged to seek out and pay for another residence ; but 
ho could not recover the full value of the house (e). 

When the action is brought for a breach of duty by the defendant, in 
omitting or neglecting to restore or rebuild a house which the defendant 

(z) TTcftth, J., Harnuv Schwtlv. Alder- Salk. 10. 
ton, a B. & P. 86. (d) Lukin v. Godjiall, 2 Poake, 16; post, 

(«) Pintlnr v. Wadmutrth, 2 East., 1(51. ch. 14, s. 1. 

(ft) Evvijfn V. UnddisK Holt, 546. (e) Hoskiny v. Phillips, 3 Exch. 182. 

(c) Panion v. Jsliam, 3 Lov. 359; 1 
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has undertaken to maintain and keep np, and wjiich has been accidentally 
burnt or destroyed, the measure of damages is not the cost of rebuilding 
the house. In such a case, the plaintiff can only recover the loss he has 
sustained by the actual deterioration of his property. And if the new 
house, when rebuilt, will be much more valuable to the plaintiff than the 
old house that was burnt or destroyed, the defendant is entitled to the 
bcnciit of the deduction of the increased value from the cost of the 
rebuilding (/). 

The plaintiff’s right to recover damages from the wrong-doer, in 
respect of the injury he has sustained, is not affected, as we liave seen, 
by the fact of his having insured the property and being indemnilied for 
the Joss (ff) ; but he cannot, as we shall presently see, recover a double 
satisfaction, but is bound to pay over to the underwriter of the policy the 
damages he recovers fihm the wrong-doer (//). 

Damufjes recoverable from a tenant who obstnicts the reversioner in the 
exercise of his right to enter npon the demised premises to inspect waste . — We 
have already seen tliat the li^ gives to the lessor, or him wlio hath the 
reversion, liberty to enter upon the lands of his lessee, to see if there be 
waste, to the intent *hat he may have his action, if there be cause for it ; 
and, therefore, if the lessee prevents the inspection, substantial damages 
may be recovered from him by reason of the infringement of the lessor s 
right, although no waste has actually been committed or damaga done (/j. 


SECTION III. 


OF INJUNCTION TO PREVENT W'ASTE. 

% 

Prevention of commissive or ivilfd waste bp injunction. — The courts of 
chancery and of common law {k) will interfere by injunction to restrain 
lessees, tenants for life, mortgagors in possession, and j)arties having a 
limited interest in land, from committing waste thercoji, to the injury 
of the landlord, mortgiigcc, or reversioner (/). It will restrain them 
from digging, or ploughing up, or destroying the surface of ancient 
pasture land, and from sowing the land with pernicious crops (?w), from 

(/) Yaivsty. Diumter, 11 Epicch. 17; 2A (A*) As to injunctioD at common Jaw, 
Law J., Exch. 22(1. Lukin v. Godsall, 2 see post, ch. 2;]. 

PeaJee, 15. (/) Bac. Abr. (Waste), N. 

(g) Clark v. Bhjthing,2 B. ife C. 251.; (w) Worsicy y. Stuart ^ 4^ Mm. V. C.'M7. 

ante, p. 216. Pniry v. MoUm, 6 Ves. 32H. Pratt ▼. 

(fc) Post, ch. 22, 8. 1. Brett, 2 Mad. 62. 

(i) Hunt v. JJou'man, Cro. Jac. 478. 
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digging and carrying away brick-earth (w) and stones (o), cutting ditches, 
opening mines and quarries (p)^ and abusing a limited right to dig for 
and carry away stone (j), cutting turf (r), or timber ( 5 ), or Underwood of 
insufficient growtli (t), pulling down fences and buildings, and carrying 
away the materials {u), unless tli6 wrongful act works a forfeiture of the 
estate, and the landlord or reversioner has an immediate right of entry, 
and fails to exercise the right by bringing an ejectment (a?), or unless the 
parties have, by their contract, assessed the compensation in the shape of 
an increased rent or liquidated damages, to be paid for the doing of the 
act (y), and not as a cumulative remedy (z). Where a tenant from year 
to year received notice to quit, and then began to cut and damage the hedge- 
rows, and to take manure off the land and remove straw, &c., contrary to the 
course of good husbandry, the court granted an injunction to stop the 
mischief (a). And where the tenant of a farm, having discovered valuable 
mineral deposits in a stream which ran from the Welsh mountains through 
his land, set to work to gather the minerals, and sell them, the court 
granted a perpetual injunction to restrain higi from so doing (b), 

Wliere there is tenant for life, remainder for life, remainder in fee, or 
where there is tenant for life subject to waste, remainder for life dis- 
punishable for waste, reuiaiuder in fee, the Court of Chancery will not 
suffer an agreement between the two tenants for lile to commit waste, to 
take place against the remainderman before the time comes when the 
second tenant for life’s power commences (c). And where there is tenant 
for life, remainder for life, remainder in fee, the court, on a bill brought by 
remainderman in fee to slay waste in the first tenant for life, will, not- 
withstanding the intermediate estate for life, upon a certificate of the 
waste, grant an injunction. And so it will on a bill brought by a mort- 
gagor, where the mortgagee in possession commits waste by cutting down 
timber, and the money arising from the sale of the timber is not applied 
in sinking the interest and principal of the mortgage. And where mort- 
gagor in possession commits waste, the court will, on a bill by the mort- 
gagec, grant an injunction, for they will not suffer a mortgagor to 
prejudice the incumbrance {d). 

The court will also restrain, by injunction, a lessee for lives renewable 


(w) London {Jiiahop iif) v. Wvhh, 1 P. 
Wnis. ft28. Vinery. Vonphan, 13eav. 400. 
(«) Cotrpvr V. Bakery 17 Vos. 1^8, 

{})) Gibson V. Smith, 2 Atk. 1812. 

(fi) T/umias v. Onklrp, 18 Vos. 184. 
fr) Coppinger v. Qnbhins, U Ir. Kq. 010. 
(«) Perrot v. Perrot^ 0 Atk. !)4. Pnrk~ 
tngfon's case, ib. 215. Morris v. Morris^ 
15 Sim. 500. 

(/) Brydges v. Stefdtens, 0 Mad. 270. 
(w) London {Mayor of ) v, Uedqvr^ 18 
Ves. a56. 


(.r) Lnthropp v. Marsh. 5 Vea, 259. 

(jy) iVoodward v. Gyles, 2 Yen). 110. 
Carnes y. Nesbitt,! H. & N. 778; 30 Law 
J., £xch. 348. Bolfe v. Pelttrson, 2 Bro. 
P. C. 430. 

(r) London (City of) v. Pugh, 4Bro. P. 
C. 305. 

(а) Onslow V. , 1(1 Vea, 173. 

(б) Thomas v. Jones, 1 Y. & C. N. R. 
510. 

(c) Bobinson v. Litton, 3 Atk. 210. 

(r/) Farrant y..Lovel, 3 Atk. 722, 
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for ever from committing waste on the demised jpremisos {e), and prevent 
one tenant in common from wilfully destroying the common property (/ ) ; 
but where a railway company obtained a lease from five out of six tenants 
in common, and laid down a railway on the land in spite of the opposition 
of the sixth, the court refused to grant an injunction to prevent the 
latter from tearing up the rails (g). 

If one tenant in common thinks proper, by agreement with the other, 
to hold the common property as occupying tenant, and thereby excludes 
his co-tenant in common from all right of entry upon the land holden 
in common, an injunction will be granted to restrain him from dealing 
with the land otherwise than as an ordinary occupying tenant (h). 

The patron of a living may also have an injunction against the in- 
cumbent to stay waste; and a bishop may be restrained from felling timber 
for sale at the instance of the attorney-general, on behalf of the crown, 
the patron of bishopricks (/). The patron is the proper party to institute 
a suit to restrain the opening and working of new mines, and he is the 
only person who can interfere, unless it be the ordinary, to prevent any 
collusion between the patron and the incumbent {k). 

An injunction to »*es train waste will be granted to protect the interest 
of a child in ventre sa mere^ or a contingent remainderman or executory 
devisee (I ). 

If a tenant, finding his house ruinous and in danger of falling, proceeds 
to pull it down, with the intention of building a better, the landlord may, 
by injunction, restrain him from so doing, as the tenant has no right, as 
we have seen (ante, p. 193), to make changes and alterations in the pro- 
perty demised to him without tlic landlords consent (m). 

The Court of Chancery does not now treat questions of destructive 
damage to property exactly as it did forty or fffty years back ; its pro- 
tection in sucli respect being more largely afforded than it then generally 
was (w). “ The arm of the court,” it has been said, is long enough to 

reach clear cases of destructive waste, even where the imrty committing 
such waste is in possession, and the party seeking to restrain the acts of 
waste is out of possession, and his title is denied by the defendant (o). 
Where, therefore, an action of ejectment has been brought, the court will, 
at the instance of the plaintiff in the action, restrain the party in posses- 
sion of the property from recklessly cutting down vast quantities of 
timber, or denuding the estate of trees, or committing acts of waste and de- 

(tf) Purcell V. Nashf 1 Jones, fi25. (Ar) Holden v. Weekes^ ante, p. 200. 

(./’) Hole V. Tlumas^ 7 Vesi 589. . (/) Rolnuson v. lAUotif 8 Atk. 211 ; 2 

(jf) Durham & Sund. Rail. Cn.y. Wawn, Dauiol's Ch. J*r. 1225. 

3 Beav. 119. {m) Smyth v. Carter^ 18 Beav. 78. 

(A) Twort V. TtQorly 10 Ves, 128. Haiyh\. Jntjyar,*^ Coll. (3h. C. 231. 

{i) Knight y. Mnsely^Axnh.lHS. Hither (o) V. C. Wood, Talbot {Earl of) v. 

V. DeaUy <tc. ofWinchr., 3 Mer. 427. Duke ScoUt 4 Kay & J. 108. 
qf Marlborough v. 8t, John, ante, p. 200. 
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struction inconsistent with any fair or reasonable exercise of acts of owner- 
ship (p). And where waste is committed by a stranger in collusion with 
the tenant, the court will, at the instance of the landlord, grant an injunc- 
tion against such stranger, as well as against the tenant (q). But the 
court never interposes in the case of permissive waste, either to prohibit 
or to give satisfaction, as it does in the case of wilful waste ” (r). 

An injunction will be granted against waste when it is done only in a 
slight degree, or when threatened ; but not on the principle that it will 
do no harm to the defendant, if he does not intend to commit the pro- 
hibited act (s). 

The court also will prevent one of several partners from doing acts 
tending to depreciate the value of the partnership property, and injuring 
the credit of the firm (^) ; and from disposing of the joint stock to his 
own private purposes, in fraud of his co-partner (w). 

Eject of acquiescence in the commission of waste, — It is a principle of 
equity, that when a person has stood by seeing an act done, and has con- 
sented to it, he cannot complain of that which he has himself expressly 
or impliedly authorized or permitted. Thus, where the plaintiff had 
demised a logwood-mill to the defendant, and the latter altered it to a 
cotton-mill of groat value, and the plaintiff stood by and saw the cotton- 
mill erected at great expense, and made no objection, and afterwards 
approved of the defendant’s planting about the mill, and the plaintiff then 
filed a bill for an injunction to restrain the defendant from using the mill as 
a cotton-mill, the court dismissed the bill, on the ground that the plaintiff 
had by his conduct encouraged the defendant to make the alteration (a;). 

Effect of laches or delay in seeking a remedy. — Whore an expectant 
tenant for life in remainder sees a tenant for life in possession impro- 
perly cut timber, and not only takes no step to prevent it during his life, 
but allows a long period of time to elapse after his death without seeking 
any redress, a court of equity wdll not, after this long lapse of time, charge 
the estate of the prior tenant for life with the burthen of making good 
the value of the timber so cut by him, for a court of equity is averse to 
the assertion of stale demands (//). 

Parties entitled to sue in equity. — By 15 & IG Viet. c. 8G, s. 42, rule 5, 
it is enacted that in all suits for the protection of property, and in all 
cases in the nature of waste, one person may sue on bclialf of himself and 
of all persons having the same interest. 

(/>) Nvfde V. Cnpps, 4 Kay it .1. 472. {t) Brydges v. Kilburne.eiiedJackson v. 

( 7 ) Norway v. liowcy cited 1 Myl. & Cator^ 6 Ves. 0«8. Harrow School v. 
Cr. 522. AldcrtoHy ante, p. 215. Bex v. Butterton, 

(r) Powys V. BlagravCf 4T)e Gex. Mac. 0 T. K. 506. £. T. Co. v, Vincent t 2 Atk. 

& G. 448. 82. Parrott v. Palmer, 3 Myl. & K. (>40. 

(fl) Coffin V. Coffin, Jac. 70. (y) Harcourt v. White, 28 Beav. 311 : 

(/) Marshall v. Watson, 25 Beav. 504. 30 Law J., Ch. G81. 

(n) Hartz v. Schrader, 8 Ves. 817. 
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SECTION I. 

OP TRESPASSES UPON LANDS AND TENEMENTS. 

Wliat constitutes a trespass . — Every entry upon land in the occupation 
or possession of another constitutes a trespass, in respect of which an 
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action for damages is maintainable, unless the act can be justified in the 
exercise of some legal or personal authority or incorporeal right (ante, 
ch. 3). If a man’s land is not surrounded by any actual fence, the law 
encircles it with an imaginary inclosure, to pass which is to break and 
enter his close. The mere act of breaking through this imaginary bound- 
ary constitutes a cause of action, as being a violation of the right of 
property, although no actual damage may be done (ante, pp. 6-9). If 
the entry is made after notice or warning not to trespass, or is a wilful 
and imi)ertinent intrusion upon a mans domestic privacy, or an insulting 
invasion of his proprietary rights, a very serious cause of action will arise, 
and exemplary damages will be recoverable (z) ; but if there has been no 
insulting or wilful and persevering trespass, and no actual damage done, 
and no question of title is involved, the damages recoverable may be 
merely nominal, and the trespass may be excused altogether, if it can be 
shown that it was committed in self-defence, in order to escape from some 
pressing danger or apprehended peril (r/), or in defence of the possession 
of a mail's goods and chattels, or cattle, sheep, or domestic animals; for 
if I drive my beasts along the highway, and you have open uninclosed 
land adjoining the highway, and my beasts enter your land and eat the 
hci'bage thereof, and I come freshly and chase them out of your land, you 
shall not have any action against me, because the chasing them w'as 
lawful ” (b). So, if niy goods have been taken by you, and placed on your 
land, 1 may justify my entry on your land for the purpose of re-taking 
them (c). 

Abuse of a license or author/tf/ rendering a part jj a trespasser ah initio , — 
When a person has a special privilege or authority to enter upon lands to 
make a seizure of goods, and he exceeds his authority, by breaking open 
the outer doors of a dwelling-house (r/), he becomes a trespasser ah initio. 
All his subsequent acts arc trespasses, and he is in the same position as 
if he was a perfect stranger, acting without afiy colour of excuse of justi- 
fication (e). The same result follows whenever a party has a lawful 
authority to enter lauds for any purpose wliatever, and he exceeds his 
authority hy doing on the land what lie had no right to do ; or by 
staying longer tlian ho liad a right to stay (/). 

Every trespass upon land is, in legal parlance, an injury to the land, 
although it consists merely in the act of walking over it, and no damage 
is done to the soil or grass. Every injury to the possession of the occn- 
jiier is, in principle, an injury to the property ; and, therefore, if a man is 

{z) Merest v. Harvey ^ 5 1’aiint. 413. (#*) Attack v. Bramwetlt 32 Law J., Q, 

{a\ 37 lien. 0, 37, pi. 20. B. 140. 

(h) Cate.sby, arp. 0 Kd. 4, 7. pi. 18. (y ) Com. Dig. Trespass (C), 2. Six 
Goodwin v. Cheveley, 4 H. & N. 031. Carpenters' case. 8. Co. 140a. Heed v. 

(c) 2 Boll. A br. 500, pi. U. Jlarrison, 2 W. Bl. 1218. Aitkenheadv, 

(d) Post, ch. 11, s. 1. Blades, 6 Taunt. 107 ; post, ch. 14, s. 2. 
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unlawfully turned out of liis dwelling-house, jthat amounts, in point of 
law, to an injury to the dwelling-house (^). 

Where an action was brought for trespassing on a close and treading 
down the grass, and the defendant pleaded that he had land lying next 
the said close, and upon it a hedge of thorns, and he cut the thorns, and 
they, tpso invito^ fell upon the plaintiff’s land, and the defendant took 
them off as soon as he could, and the plaintiff demurred, it was adjudged 
for the plaintiff : for though a man doth a lawful thing, yet if any 
damage do hereby befall another, he shall answer for it, if he could have 
avoided it (Ji). 

If one man throws stones, rubbish, or materials of any kind, on the 
land of another, or allows his cattle, poultry, or domestic animals, to go 
upon another man’s land, this is a trespass for which he is responsible in 
damages, unless he Caii show that his neighbour was bound by contract 
or prescription to fence for his benefit (i). To pour water out of a pail 
into another man’s yard, or to fix a spoilt so as to discharge water upon 
another's land, or to suffer filth to ooze through a boundary-wall and to 
run over another’s close or yard without his leave or permission, is a 
trespass, unless a right of way over the adjoining close, or a right to dis- 
charge water upon it, or a right for the passage of waste-water and refuse 
through it, has been gained (^•)» 

Trespasses hy cattle and domestic animnls. — If a man’s cattle, sheep, or 
poultry, or any animals in which the law gives him a valuable property, 
trespass upon another’s close, the owner of the animals is, as we have 
seen (ante, p. 102), responsible for the trespass, unless he can show that 
his neighbour was bound to fence, and had failed so to do (/). And it 
matters not whether the animals be at the time in his own immediate 
care or charge, or under the care of his servants, or in the custody of a 
stranger. In this last case, the stranger may be sued as well as the 
ownerrfor the trespass (w). But if my servant, without my knowledge, 
takes my beasts and puts them in another’s land, my servant is the tres- 
passer, and not I ; for, by his wilful dealing with the beasts without any 
authority from me, he gains a special property in them for the time, and 
for this purpose they become his beasts (n). But if a wife so deals with 
her husband’s cattle, the husband himself is the trespasser, for his wife 
can gain no special property in them as against the husband (o). 

Trespasses from want of fences and from defective fences, — Where the 

(r/) Meriton v. CoomheSy 9 C. B. 972; (A) Reynolds v. Clarke^ 2 Ld. Baym. 

19 Ltiw J., C. r. 336. 1309. 

{h) Midi. 6, E. 4, p. 7, pi. 18. * (/) Satjrill v. Milumrd^ 21 Hen, 0, p. 

(/) Williams, J., Cox v. Burbidge^ 13 0. 33, pi. 20. 

B., N. S.438; Holt, G. J., Afowm v. AVc/- (m) 2 Boll. Abr. 546, pi. 20. Daivtry 
ing, 1 Ld. Kaym. 60H ; 12 Mod. 336. v. Huggins, Clayt. 32, pi. 50. 

Vawtry ▼. Hnggins, Clayton, 32. Vin. (a) 2 Boll. Abr. Trebiasb, 563, pi. 25. 
Abr. Trespabs (B;. (o) Ib. 563, pi. 2, 
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plaintiff himself has contributed to the injury of which he complains, he 
has no ground, as we have seen, for seeking compensation in damages 
(ante, p. 16). If, therefore, a man is bound by contract or prescriptioi^ 
(ante, p. 102 ), to repair a fence between my land and his, and he neglects 
to repair, and by reason thereof 'my beasts get into his land, this is a 
good justification* to an action of trespass brought by him (p). In such 
a case, it is lawfiihfor me to go into my neighbour's land after my beasts, 
and chase them back into my own land ; and I may plead this as a justi- 
fication for the trespass, because it was rendered necessary by the default 
of my neighbour ( 5 -). 

Who is hound to fence and repair fences, — Whenever two persons have 
adjoining fields, and no hedge or fence between them, each must take 
care that his own beasts do not trespass on his neighbour (r), unless 
one proprietor has acquired a right or title, by grant or prescription, 
to have the boundary-fence between his close and that of the adjoining 
proj)rictor maintained and repaired at the expense of such adjoining 
proprietor (ante, p. 102). Every man must use his own land so as 
thereby not to hurt another ; and as, of common right, one is bound to 
keep his cattle from trespassing on his neighbour, so he is bound to use 
anything that is his so as not to hurt another by such user. If, therefore, 
a vendor sells a piece of pasture lying open to another piece of pasture of 
which he is possessed, the vendee is bound to keep his cattle from running 
into the vendor’s piece ” (s). If a landowner, who has land abutting upon 
a highway, neglects to fence the land from the highway, so that cattle 
stray from the highroad and injure his crops, he cannot immediately 
distrain the boasts’ damage feasant, or treat the owner of the beasts as 
a trespasser, but must either drive them out himself, or allow- a reasonable 
time to the drovers in charge of them to get them out of the land (f). 
But if the beasts are not lawfully using the highw^ay, if they have strayed 
away from the owner or his servants, and are trespassing upon the public 
thoroughfare, and pass from thence on to the adjoining uninclosed land, 
this is a trcsj)ass for which the owner of the beasts is responsible (m). 
And whenever one landowner is bound to maintain and repair a fence for 
the benefit of the adjoining landowner, and cattle escape out of the land 
of the latter, and trespass upon the land of the party who ought to have 
kept up the fence, it is no excuse that the fences w-ere out of repair, if the 
beasts were trespassers in the place from whence they came. If it be 
a close, the owner of the cattle must show an interest or a right to put 

(/)) 2 Roll. Abr. Trespass, 505, pi. 3, (0 Goodwin v. Gfwveley^ 4 H. & N. 

citing 10 Hen. 0, 34 ; 30 K. 3, 3b. 631 ; 28 Law J., Exch. 208; 7 W. R. 

(7) lb. pi. 4. 630. 

(r) Ray ley, J., Boyle v. Tomlin, 6 B. ('0 ^br. 505, pi. 7. Dovastdn 

Ss C. 337 ; Dyer, 372b. v. Payne, 2 H. Bl. 528. 

(s) Tenant v. Goldwin, 6 Mod. 314. 
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them there. If it be a way, he must show ^at he was lawfully using 
the way (;r). 

Destruction of crops hy rabbits and pigeons, — If a man encourages the 
growth of wild rabbits upon his land, and forms “ coney burrows ” there, 
and the rabbits stray from his land to the land of his neighbour, this is 
no trespass for which the breeder of the rabbits is responsible, for when 
they have left his land they are not then his rabbits doing damage. 
Being animals ferw natara*^ he has no more property in them after they 
have left his soil than in the birds of the air, which may breed in one 
man’s land and devour the croj)s- of another (^): The only remedy, 
therefore, for a person whose crops are eaten by wild rabbits is the 
capture and destruction of the rabbits. Commoners may destroy rabbits 
which come upon the common from the adjoining land, not being the 
lord’s land (z) ; but' they have no remedy against those who breed 
them (a). The same law prevails with regard to pigeons ; “ if they come 
upon my land J may kill them,” but I have no remedy against any one 
for breeding them {b). 

Damage done by intruding dogs. — A man is not, by the common law, 
considered to have the same valuable property in a dog as in cattle and 
sheep; and it has been held that if a man’s dog goes into his neighbour’s 
garden, and spoils and injures his crops, no action will lie (c), unless the 
master accompanies the dog, and is himself a trespasser; in which case the 
damage done by the dog is consequential upon the trespass by the 
piaster {d). But owners of dogs in Scotland and Ireland have recently 
been made liable for injuries to sheep and cattle by their dogs. And all 
persons who harbour dogs on their premises arc, in Scotland, dccnicd to 
be the owners of the dogs, unless they can prove the contrary, and show 
that the dog remained on their promises without their knowdedge (c). 

Trespasses where the surface and subsoil of land constitute separate 
freeholds. — If it appears that the plaintiff has parted with the vesture and 
herbage, and right to the surface of the land, and retains only an interest 
in the subsoil, he cannot maintain an action for trespasses upon the 
surface (/); but if any person digs holes through the surface, and trespasses 
upon the subsoil, he is then entitled to an action for damages {g). If land 
is demised generally to a lessee, who enters under the lease, he is in pos- 
session of both the surface apd the minerals ; but he has no right to work 

(r) IJovaston v. Pai/nc, ut su]). ; Anon. ' Mod. 336. 

3 "Wils. 120. {(t) livckinth v. 4 Burr. 2003. 

(jy) Boulton's case, 5 Co. 104a ; Cro. As to damage done by ferocious dogs, seo 

' Eliz. 347. , .ante, pp. 177, 178. 

(z) Coopery. Marsluill, post, ch, 3, s. 1. (c) 25 & 20 Viet, c, 50 ; 26 & 27 Viet. 

' (a) Hiusleyy. Wilkinson, Cro. e. 103. 

\h) Dewell V. Banders, Cro. Jac. 400. (/) Cox v. Moiisley, 6 C. B. 540. 

Bayley, J., Hannam v. Mockett, 2 B. \g) Cox v. Glue, ib. 540, 553 ; 17 Law 

C. 930. J., aiM02. 

(c) Holt, C. J., A/ason v. Keeling, 12 
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the minerals without the license of the lessor, neither can the lessor work 
them without the permission of the lessee. If the adjoining occupier sinks 
a mine in his own land, and makes lateral excavations, trespassing upo)| 
the minerals of the lessee without disturbing the surface of the land in 
his occupation, the lessee may, nevertheless, maintain an action for the 
trespass and injury to his possessory interest, and the lessor may maintain 
an action for the injury to his reversionary estate.' If the surface and 
minerals have been dissevered in title, and have become separate tenements, 
then the grantee or owner of the minerals is the only person entitled to 
sue in respect of trespasses upon them (A). 

Forcible entry and detainer , — At common law, if a man had a right to 
the possession of land, and a right to enter thereon, he might enter and 
obtain possession with force and arms, and retain possession by force, which 
gave an opportunity,- wc are told, to powerful men to enter upon land 
under pretence of feigned titles, and forcibly eject their weaker brethren (z), 
and tlierefore it was enacted (5 R. 2, c. “that none thenceforth 
make entry into any lands and tenements but in cases where entry is 
given by the law, and in that case not with strong hand, nor with 
multitude of people, but only in a peaceable and easy manner ” (^'). A 
mere trespasser cannot, by the very act of trespass, immediately, and 
without ac(piicscence on the part of the landowner, become possessed of 
the land upon which he *has trespassed, and which he tortiously holds, 
and he may consequently be expelled by main force ; but if he is 
allowed to continue on the land, and the landowner sleeps upon his 
rights, and makes no effort to remove him, he will gain a possession, 
wongful though it be, and cannot be forcibly ejected. A mere intruder 
upon land, who has been allowed to run up a hut and occupy it, has no 
right to the In^t or to the possession thereof, and the landlord may enter 
and pull down the hut about the ears of the occupants and remove the 
materials (m). But the dwelling-houses of strangers cannot be pulled 
down whilst people arc living in them, for the mere purpose of abating a 
nuisance or preventing the enjoyment of some incorporeal right, such as 
a right of common (/i). The rightful owner cannot, in any case, when he 
has a right of entry, he made responsible in damages for a trespass upon 
his own land, for he is no trespasser if he has a right to go upon it (o) ; 
but if he assaults and expels persons who, having originally come into 
possession lawfully, continue to hold unlawfully, after their title to occupy 


(/O Kvyse v. Powvll, 2 Ell. & Bl. 144; 
22 Jjaw J., Q. B. M05. Lems v. Branth^ 
iraitr, 2 B. Ad.>4;t7. 

(/) Bar. Abr. FoRCiurE Enthy. 

(A*) As to recoveiy of possession by 
persons forcibly expollod, see 8 H. 0, 
c. 0 ; 81 Eliz. c. 11 ; 2l Jao. 1, c. 16. 


{D Brotnicy, Dawson, 12 Ad. A; E. C20. 
(wi) Davison v. Wilson, 11 Q. B. 890 ; 
17 Law J., Q. B. 190. 

(w) Jones V. Jones, 31 Law J., Exch. 
500. 

(o) Davison v. Wilson, 11 Q. B. 890; 
17 Law J„ Q. B. 196. 


Q 
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has been determined, he may be made rei^onsible for the assault, and bo 
indicted for a forcible entry (p)j but he cannot be made responsible in 
|[amages for the expulsion (</). Having a right to enter upon his own 
land, he may do so peaceably ; and if his entry is resisted by force, he 
may, it seems, repel force by force (r). 

“ Where a breach of the peace,^’ observes Parke, B., is committed 
by a freeholder, who, in order to get into possession of his land, assaults 
a person wrongfully holding possession of i^ against his will, although 
the freeholder may be responsible to the public, in the shape of an indict- 
ment for a forcible entry, he is not liable to the other party. It is a 
perfectly good justification to say that the plaintiff was in possession of 
the land against the will of the defendant, who was owner, and that the 
defendant entered upon it accordingly ” (.s*). 

0/ trespasses'' vpon the soil of highways set out and dedicated to the 
public by private proprietors. — By setting out a highway, and dedicating 
it to the use of the public, the owner of the land over which the right 
of way is granted does not thereby part with the property in the soil. 
The landlord, in such a case, has full dominion and control over the 
land subject to the casement, and may recover it in ejectment (^), or 
bring an action for a trespass against any person wdio deposits stones 
or rubbish upon the soil, or constructs a bridge over or upon any 2 )art 
of the highway, or infringes in anywise upon the ordinary proprietary 
rights of the owner of the soil (?/). And the same rule prevails with 
regard to land over which any other privilege or easement has been 
granted to particular individuals, or to the public at large, such as a stall 
in a market {v). 

Of continuing trespasses. — If a man throw's a heap of stones, or builds 
a wall, or plants posts or rails on his neighbour’s land, and there leaves 
them, an action will lie against him for the trespass, and the right to 
sue will continue from day to day, till the incumbrance is removed. An 
action may be brought for the original trespass in placing the incum- 
brance on the land, and another action for continuing the thing so erected 
for the recovery of damages in the first action, by way of satisfaction 
for the wrong, does not oi)erate as a purchase of the right to continue the 
injury (a;). 

(p) Newton \. Harland, 1 Sc. N. R. 492. (/) Goodtith v. Alker^ 1 Run*. IBS, 

(r/) Pollvn V. Brewer^ 7 C. R., N. S. (m) 3 Cora. Dig. CllTMiN. (A. 2) 27. 

37a ; 0 Jiir. N. S. .'lOU. Lode v. Shepherd, 2 Str. 1004. Evenj v. 

(rl Newton v. Harland, 1 Sc. N. R. 492. Smith, 20 Law J., Exch. Oiri. 

(.s) Harvey v. Bridges, 14 M. & \y. (v) Mayor of NorUiampton v. Ward, I 

442 ; 1 Exch. 201. Davison v. Wilson, Wds. 1 14. 

11 Q. B. 800. Meriton v. Coowjbes^ 9 C. (a:) Holmes v. Wilson, 10 Ad. & E. 003. 

B. 787 ; 19 Law J., C. P. 336. Bowyer v. Cook, 4 C. B. 236. 
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ACTIONS OF TRESPASS — TRIAL pF TITLE. 


SECTION IL 

OP THE TITLE TO LAND, PENCES, AND BOUNDARY-WALLS. 

Trial of title in an action of trespass , — If the defendant, in en action 
for a trespass committed by him upon the land or messuage of the 
plaintiff, pleads that the close or land in which the trespass was com- 
mitted was the soil and freehold of the defendant, the plaintiff’s title to 
the property is in issue, and also his right of possession (post, s. 3), and 
the defendant may, under this plea, bring forward evidence to show that 
he had a right to enter upon the close because it is his freehold, or because 
it has been demised to him, or because he had obtained an indefeasible 
title under tlie statute for the limitation of actions and suits relating to 
real property (y). 

Title to realht from twenty years^ possession — Limitation of actions for 
the recovery of realty. — By 3 & 4 Wm. 4, c. 27, s. 2, entitled “ An Act for 
the Limitation of Actions and Suits relating to Beal Property,” it is 
enacted, that no person shall make an entry or distress, or bring an 
action to recover any land or rent, but within twenty years next after the 
time at which the right to make such entry or distress, or to bring such 
action, shall have first accrued to some person through whom he claims ; 
or if such right shall not have accrued to some person through whom he 
claims, then within twenty years next after the time at which the right 
to make such entry or distress, or to bring such action, shall have first 
accrued to the person making or bringing the same {z). 

Accrml of the right on disjwssession or discontinuance of possession , — 
When the person claiming such laud or rent, or some person through 
whom he claims, has, in respect of the estate or interest claimed, been in 
possession or receipt of the profits of the land, or in receipt of the rent, 
and has, while entitled thereto, l>een dispossessed, or has discontinued 
such possession or receipt, then the right is to be deemed (s. 3) to have 
first accrued at the time of such dispossession or discontinuance of pos- 
session, or at the last time at which any profit or rent was so received. 

What is a dispossession or discontinuance of possession causing the time 
of Imitation to begin to nin. — The word discontinuance of possession means 
an abandonment of possession by one person, followed by the actual 
possession of another person ; for if no one succeed to the possession 
vacated or abandoned, there could be no one in whose favour, or for whose 
protection, the act would operate. To constitute discontinuance, there 
must be both dereliction by the person who has the right and actual pos- 

(y) As to registration of title to real (r) Bmssington v. Llewellyn^ 27 Law 
OHlates, see 2D & 2U Viet. c. 53. J., Exch. 207. 
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session, whether adverse or not, to bj protected (a). Therefore, where 
the owner of tlie fee simple of a close, with a stratum of coal and other 
Ininerals under it, has conveyed the surface to one under whom the 
plaintiff’ claims, reserving the minerals, and a right of entry to get them, 
to another under whom the defendant claims, the title and right of entry 
of the grantees of the mines is not barred by simple non-user for more 
than forty years, no other person having worked or been in possession of 
the mines {b). 

Ocewpation by poor relafiotis and servants — The possession of the servant 
the j)ossession of the master. — A landowner who accommodates a poor 
relation with a cottage and garden, does not necessarily part with the 
possession of the property occuj)ied by such poor relation. The latter 
may have the mere custody of the property ; his possession, such as it is, 
may be the ])(»:;s('Ssion of the landowner ; and the latter may retain and 
continue to exercise his proprietary and possessory rights so as to rebut 
the presumption that he has parted with the possession of the property, 
and prevent the operation of the Statute of Limitations (c). If a land- 
owner allows his gardener, or servant, or workman employed upon his 
estate, to live in a cottage thereon rent-free, the possession of the servant 
is the possession of the master, and the servant has no greater interest in 
the land than a coachman who occupies part of his master s coach-house, 
or sleeps over his master’s stables ; and no title can be gained by such an 
occupation and enjoyment of the master’s property, however long it may 
be continued. And if a landowner, from motives of kindness or charity, 
allows a dependent, relative, or friend to occupy a cottage arnl land upon 
his estate, and the landowner, during such occupation, continues to exercise 
acts of ownership over the land so occu])ied ; if he repairs the buildings, 
cuts dow’n or plants trees, or causes drains to be marie through the land, 
or quarries and carries away stone, all these acts of dominion exercised by 
him over his own property show that he has never parted with the 
possession of it, although he has allowxjd another person to occupy it, and 
share with him in the use and enjoyment thereof (r/). A society, also, 
which allows its agent to live on its premises rent-free does not confer 
any estate or interest in the land upon the latter, but the occupation is 
merely the occupation of a servant (c). 

Accrual of the riyht on death, alienation, forfeiture, ^'C . — Provision is 
also made (s. 3) for the accrual of the right, and the commencement 
of the period of limitation when the person claiming the land or rent 

(a) Blackburne, C. .T., McDonnell, v. Stanton^ 2 13. & Aid. *‘171. Mfofhew v. 

M^Kinly, 10 Irish Law Hop. f)J6. Svitlv, 4 El. & J31. 

(h) Smith V. Lhyd, 23 Law J., Exch. (rf) Turnrr v. Dot-, 9 M. W. 045. 

104; 0 Exch. 571. (<?) WhUa v. Bailey, 10 C. Ih, N. S. 

(c) Bertie v. Beaumont, ]fl East, 33. 227 ; 30 Law J., C. P. 253. 

Hunt V. CoUon, 3 M. & Sc. 791. Doe v. 
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claims the estate or interest of some deceased person, who continued in 
possession or. receipt of the profits of the land or rent in respect of the 
same estate or interest, until the time of his death, and was the last# 
person entitled to the estate or interest in such possession or receipt ; also 
when such person claims in respect of an estate or interest in possession 
granted, or assured, by any instrument other than a will to him, or some 
other j)erson through whom he claims, by a person, being in respect of 
the same estate or interest in the possession or receipt of the profits of 
the land, or in receipt of the rent, and no person entitled under such 
instrument has been in possession or receipt ; also when the estate or 
interest claimed has been an estate or interest in reversion or remainder, 
or other future estate or interest, and no person has obtained possession 
or receipt of the profits of the land, or the receipt of rent in respect of 
such estate or interest; also when the claimant, or the person through 
whom he claims, has become entitled by reason of any forfeiture, or breach 
of condition. 

IVovision is made (ss. 4, 5) for giving new rights of entry, &c. to 
remaindermen and reversioners in certain contingencies. 

Conversion of defeasible tenancies-ai-ivill into an indefeasible title — PoS’ 
session of land b}/ a cestui que trust, — Wlien any person is in possession or 
receipt of the profits of laud or rent, as tenant-at-will, the right of the 
person entitled subject thereto, or of the person through whom he claims 
to make entry or distress, or bring action to recover such land or rent, is 
to be deemed (s. 7) to have first accrued cither at the determination of 
such tenancy, or at the expiration of one year next after the commence- 
ment thereof, at which time such tenancy shall be deemed to have deter- 
mined (/). Hut it is provided that no mortgagor or cestui que trust 
shall be deemed to be a tenant-at-will to his mortgagee or trustee within 
the meaning of that clause. This proviso is applicable only to cases of 
express and declared trusts ; so that a person let into possession of and 
holding lands under an agreement to purchase, is not a cestui que trust 
within this proviso ((/). A cestui que trust may, in a certain sense, be 
tenant-at-w'ill to his trustee, if he has been let into possession of the trust 
estate by the latter, although he is not a tenant-at-will capable of acquir- 
ing a title by reason of his jiossession, wdthin the third section of the 
statute. The possession of the cestui que trust is, in fact, the possession 
of the trustee, and the time of limitation will not fun against the latter, 
so long as the relationship of trustee and cestui quo trust subsists (A). 
But this applies only to the case where the cestui quo trust is the actual 
occupant. If he is merely allowed to receive the rents or otherwise deal 
with the estate in the hands of the occupying tenants, he stands in the 

(/) Doc V. Afoorc, 1) Q. B. ftOl. 

(jf) Due V. liockt 4 M. it Gr. 81. 


{h) Garrard dom. 7Vt*4:, 8 C. B. 25;^ ; 
18 Law J., G. P. 888. 
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relation only of an agent or bailiff of /the trustees, who choose to allow 
him to act for tliem in the management of the estate ; and if the actual 
occupier is, under such circumstances, permitted to occupy for more than 
the twenty years prescribed by the statute, without paying rent, the 
trustees lose their title, and the actual occupier gains the title exactly as 
in an ordinary case of landlord and tenant («). But if the cestui que 
trust has been let into possession by the trustees, the tenancy between 
him and his trustees will not be determined by his underletting the 
premises, unless the trustees have notice of such underletting ; for 
though the general rule is that a tenancy -at -will is not assignable, 
because the transfer determines the tenancy, yet the rule is subject to 
the qualification, that a tenant-at-will cannot at common law determine 
his tenancy by transferring his interest to a third party, without notice to 
his landlord (/J-J. 

Title of hona -fide purchasers of trust estates. — When any land is vested 
in a trustee upon any express trust, the right of the cestui que trust, or 
any person claiming through him, to bring a suit against the trustee, or 
any person claiming through him, to recover such land, is (s. 25) to be 
deemed to have first accrued at, and not before, the time at which such 
land shall have boon conveyed to a purchaser for a valuable consideration, 
and shall then be deemed to have accrued only as against such purchaser, 
and any person claiming through him. 

Acquisition of title hj parties ivho obtained possession originally as tenants 
from year to year. — When any person is in possession or receipt of the 
profits of any land or rent, as tenant from year to year or other period, 
without any lease in writing, the right of the person entitled subject 
thereto, or of the person through whom ho claims, is to be deemed (s. 8) 
to have first accrued at the determination of the first of such years or 
other periods, or at the last time when any rent, payable in resj)ect of 
such tenancy, sliall have been received (which shall last happen). A 
tenant holding a house of parish-officers upon the condition of sweeping 
the church, or ringing the church-bell, is a tenant from year to year, 
within this section of the statute (/). The words “ lease in writing ” arc 
construed to mean not merely a demise in writing, but such an instru- 
ment as passes an interest (m). Verbal declarations and admissions made 
by a tenant in possession of his having paid rent, and of the party to 
whom it was paid, are admissible in evidence to establish the fact of the 
receipt of rent within this section (w), 

(0 MiMhuj V. Leak, 1(5 C. 13. 660 ; 24 v. ib. 083. Doev. Hwde, 2 M. & 

Law J., C. P. lH7. Doe v. Phillips^ 10 liob. 441. 

Q. B. 134. (w) Doe v. Qower, 17 Q. 13. 580; 21 

(A) iJarj^vuter v. Collins, Yelv. 73. Pin- Law 4., Q. B. 57. 

/wrn V. Souster, 8 Exch. 703. Melling v. («) Doe v. Devkett, 4 Q. B. 005; 12 
Leak, 10 C. B. 000. Law J., Q. B. 230. 

(/) Doe V. lienkam, 7 Q. B. 082. Doe 
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Effect of continued wrongful receipt of rent — It is also enacted (s. 9), that 
when any person shall be in possession or receipt of the profits of any 
land, or in receipt of any rent, by virtue of a lease in writing, by which a 
rent of 205, or upwards shall be reserved, and the rent shall have been 
received by some person wrongfully claiming to be entitled to such land 
or rent in reversion, immediately expectant on the determination of such 
lease, and no payment in respect of the rent reserved by such lease shall 
afterwards have been made to the person rightfully entitled thereto, the 
right of the person entitled to such land or rent, subject to such lease, or 
of the person through whom he claims, to make an entry or distress, or 
bring an action, after the determination of such lease, shall be deemed to 
have first accrued at the time at which the rent was first so received by 
the person wrongfully claiming; and no such right shall be deemed to 
have first accrued upon the determination of such lease to the person 
rightfully entitled. 

Entry upon land^ and continued claim . — It is further enacted (s. 10), 
that no person shall be deem(*.d to have been in possession of any land 
within the meaning of the act, merely by reason of his having madc^n 
entry thereon ; and (s. 11) that no continual or other claim upon or near 
any land shall preserve any right of making an entry, or distress, or of 
bringing an action. 

Possession of coparceners^ joint-tenants ^ and tenant s^in-common . — Wlien 
any one or more of several persons entitled to any land or rent as co- 
parceners, joint-tenants, or tcnants-in-common, shall have been in })osses- 
sion or receipt of the entirety, or more than his or their undivided share, 
for liis or their own benefit, or for the benefit of any person other than the 
persons entitled to the other shares of the land or rent, such possession 
or receipt is not to be deemed to have been the possession or receipt of, 
or by such last-mentioned persons, or any of them. 

Possession of younger brothers or relations . — When a younger brother, 
or other relation of a person entitled as licir to the possession or receipt 
of the profits of land, or to the receipt of rent, enters into the possession 
or receipt thereof, such possession or recei])t is not to be deemed to be the 
possession or receipt of the heir. 

Acknowledgments of title . — By s. 14 it is further enacted, that when 
any acknowledgment of the title of the person entitled to any land or rent 
shall have been given to him or his agent in writing, signed by the per^ 
son in possession or in receipt of the profits of such land, or in receipt of 
such rent, then such possession or rcccijit by the person by whom such 
acknowledgment shall have been given shall be deemed to be the posses- 
sion or receipt of the person to whom or to whose agent such acknowledg- 
ment shall have been given at the time of giving the same; and the right 
of such last-mentioned person, or any person claiming through him, shall 
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be deemed to have first accrued at. aiK^ not before, the time at which such 
acknowledgment, or the last of such acknowledgments, if more than one, 
was given (o). 

Kcclesiastical and eleemosynary corporations are allowed (s. 29) two 
incumbencies, and sixtj years for the recovery of land. 

Disabilities . — Ten years are allowed (s. 16) in all cases for persons 
under disability from the time the disability ceases, but no action is to be 
brought (s. 17) after forty years. The disabilities enumerated as having 
the effect of extending the period of limitation, are infancy, coverture, 
idiotcy, lunacy, unsoundness of mind, and absence beyond seas, at the time 
the right to make an entry or distress, or bring action to recover any land 
or rent, shall have first accrued. The extension of the period of limitation 
is granted also from the death of the person under disability. 

Preservation of the rights of the landoivner by re-entry and resumption of 
possession oj lands before the ejcpiration of the period of limitation . — We have 
seen, by s. 7 of the statute 3 & 4 Wm. 4, c. 27, that when any person is 
in possession of land as ten ant-at-will, the right of the landowner to enter 
upon the laud, or recover it 1 y action, accrues cither at the determination 
of such tenancy, or at the expiration of one year after the commencement 
thereof, at which time the tenancy, if not previously determined by tlie 
act of the landowner, shall be deemed to have determined (ante, p. 229). 
We have seen, also, that no {)erson is to be deemed to have been in pos- 
session of land witliiji the meaning of the act, merely by reason of his 
having made an entry thereon, and that no continual claim upon, or near 
to land, shall preserve any right of making an entry or bringing an action 
(ante, p. 231). “ The making an entry,” observes Creswell, J., “ amounts 

to nothing unless something is done to divest the possession out of the 
tenant and revest it in fact in the lord.” Where, therefore, the defendant 
had inclosed a piece of land from the waste and built a hut thereon, and 
the lord of the manor entered upon the premises, and said he took pos- 
session in his own right, and ordered a stone to be removed from the hut, 
and a portion of the fence to be thrown down, but did not turn the de- 
fendant and liis family out of the cottage, it was held that this was no 
interruption of the possession of the defendant, and no vesting of the 
possession in himself, and that the lord had not done enough for the 
assertion of his rights, and for preventing the defendant from gaining a 
title under the statute (p). 

Where, on the other hand, the overseers of a parish put the plaintiff 
into possession of a parish cottage as a paj ish pauper, and he having con- 

{o) Ley V. Peter, 3 H. & N. 101; 37 ( p) Daev. Coombes, 9 C. B. 718; 19 

Law J., Exfili. 239. Goode V. Job, 28 ib. Law J., C. V. 900. lirnnsinuton v. LlvweG 
V. Cloyy, 10 M. & W. lyn, 27 Law J., Excll. 21>7. 
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tinned in possession for a long time without paying any rent, the overseers 
in 1839 entered upon the cottage, to prevent him from gaining a title 
under the statute, and turned out both him and his family and removed 
his furniture ; but, on the same day, the plaintiff resumed possession of 
the cottage, and continued in possession till July 1852, when the overseers 
again entered, and he refusing to deliver up the cottage, they destroyed it, 
and the plaintiff then brought an action of trespass, and the defendants 
pleaded that the cottage was not the property of the plaintiff ; it was held 
that the right of the defendants was not barred, as they had in 1839 
actually dispossessed the plaintiff, and resumed possession of the cottage, 
and clothed themselves with their original rights. 

Whether the plaintiff,” observes Lord Campbell, “ during the inter- 
val between 1839 and 1852 was tenant- at-will or tenaiit-at-sufferance, or 
a mere trespasser, seems to be wholly immaterial, so that the overseers 
had not in the interval done anything to prejudice the right of entry 
which vested in them in 1 839. It is admitted that the plaintiff would 
have had no title had the jury found that his subsequent occupation was 
under a new tcnancy-at-will ; but how would this at all have affected 
the new right of entry which had accrued in April 1839? An attempt 
was made to do away with the effect of what then- happened, by resorting 
to section 10 of the statute, which enacts, ‘ that no person shall be deemed 
to have boon in possession of any land within the meaning of this act, 
merely by reason of having made an entry thereon.’ But this evidently 
applies to a mere entry, as for the purpose of avoiding a fine, which may 
bo made by stopping on any corner of the land in the night-time and 
pronouncing a few words, without any attempt, or intention, or wish to 
take possession. In the present case possession was actually taken by the 
overseers animo possidendi ; and whether possession Avas retained by them 
an hour or a Aveck must, for this purpose, be immaterial (fy). 8o, where a 
tcnant-at-will refused to go out, and Avas served with a Avrit of ejectment, 
and an arrangement Avas then come to by Avhicli he gave up part of the 
land, and was allowed to remain in a cottage during his life, it was held 
that a now tenancy-at-Avill commenced on the making of this arrangement, 
and that the time of limitation began to run one year after the making 
thereof (;•). 

nights of mortgagees. — The statute 7 Win. 4, & 1 Viet. c. 28, provides 
that it shall be lawful for any person claiming under any mortgage of 
land to make an entry, or bring an action or suit to recoA^er such land, 
at any time within twenty years next after the last payment of any part 
of the principal money or interest secured by such mortgage, although 
more than twenty years may have elapsed since the time at which the 

(7) Raudnll V. Slovens, 2 Ell. & 131. C&O ; (r) Lovke v. Matthews, 13 C. B., N. S. 

23 Law J.. Q. 13. 71 . 753 ; 32 Law J., C. l\ 98. 
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right to make such entry, or bring spch action or suit, shall have first 
accrued (s). 

Rights of lay rectors , — A lay rector has no right as against the vicar, to 
the possession of the church or chancel (^). 

Title to the sea-shore . — The sea-shore between high-water and low- 
water mark is primd facie the property of the Crown (?^), and is extra- 
parochial, unless it be sho^vn by common rej)utation or otherwise to form 
part of an adjoining parish (a-). The soil may, however, be vested in a 
private individual, or in the lord of the manor, by ancient grant from the 
Crown, and may fomi part of the adjoining manor (jj) ; but proof that it 
does so ought to be strictly and rigidly required from all lords of manors 
who set up exclusive rights in the soil, in derogation of the free use and 
enjoyment of the sea-shorc by the public. Where proof was given by the 
lord of the 'iianor or territory of Gower of an ancient grant of the terra 
de Gower in the time of King John, and the limits of the manor both 
on the land and the sea-side were uncertain, common reputation, modern 
usage, and the exercise by the lord of acts of dominion over the sea-shorc, 
were admitted in evidence tu show the boundary of the manor on the sea- 
side (^). 

And where a manor was held under an ancient grant from the Crown, 
which professed to grant the manor with wreck of the sea, several fishery 
and other rights of an extensive description, but did not exprcs.sly purport 
to convey littus maris,” it was held that acts of dominion and ownership 
exclusively exercised by the lord upon the adjoining sea-shorc, between 
high and low-water mark, and which acts would liave been unlawful 
without a license or grant from the Crown, such as the constant and 
exclusive digging and taking away of sand, stones, gravel, and sea- weed, 
miglit be called in aid of the grant to show that the sea-shore was parcel 
of the manor {a). But mere occasional acts of taking sand or gravel, 
shells or sea- weed, from the sea-shore, ought not of themselves, without 
proof of adverse and exclusive enjoyment on the part of the lord, to raise 
any presumption of a grant of the soil from the Crown ; nor would a jury 
from such evidence find a grant {h). By a grant of the sea-shorc, the 
Crown conveys not that wliich at the time of the grant is between high 
and low-water marks, but that which from time to time shall be between 
these two termini, so that the freehold shifts as the sea recedes or cn- 


(s) Ih>e V. 17 Q. B. 381 ; 20 

Law J., Q. 13. 431. 

it) QriJJin v. Dighton, 2 N. R., Q. B. 
270. 

(w) Hale fir Jure Mnris, Hargrave’s 
Law Tracts, pp. 25-37. 

(a:) Jleg. v. Muxson, C W. R. Q. B. 240. 
(y) lfhit9tahleifreeJishcrsof)y, Gann, 


11 C. B , N. S. 387 ; 31 Law J., C. V. 
372. 

(z) Duke of Beaufort v. Mayor, dr. of 
Swansea, 3 Kxeb. 413. 

(/r) Cnlnuuly v. Ho we, (I C. B. 801. 
Atl,-Geu, V. Jones, 0 Law T. R., N. S. 055. 
(h) Livett V. Wilson, 3 I3ing. 115. 
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croaches. The ordinary limit of the sea-shore is the line of the medium 
high tide between the springs and the neaps (c). 

Different rights in the sea-shoro may be vested in a subject, according 
to the terms of the grant. The king may have granted to a subject the 
soil itself, or the general privilege of fishing, or of laying, keeping, and 
taking oysters on that spot (d). But the grantee of the Grown must take 
subject to such prescriptive rights as may have been acquired by subjects 
by immemorial usage and enjoyment (c). 

Title to the soil of fresh-water lakes,— ^ It does not appear to be clearly 
established whether the soil of lakes, like that of fresh-water rivers, be- 
longs pnma /awe to the owners of the land, or of the manors on either 
side, ad medium filum aquae; or whether it belongs jan'wid facie to the king 
in right of his prerogative (/). 

Of the title to waste uninclosed land adjoining the sea-shore. — All unin- 
closcd waste land abutting on the sca-sliore, and situate above the high- 
water mark of ordinary spring-tides, belongs prima facie to the owner of 
the adjoining property, although it is covered with beach and sea-weed, and 
overwhelmed with the waves at extraordinary spring-tides {g). 

Of the right to the soil of turnpike-roads and highways, — The soil of a 
turnpike-road is not vested in the trustees of the road. The trustees have 
only the control of the highways, the ordinary rule being that the land- 
owners on either side of the road are entitled to the soil of the road, usque 
ad medium Jilum vuv ; and if a landowner owns the soil on both sides of 
the road, he is entitled to the soil of the whole road (h). This is a pre- 
sumption of law founded on the assumption that in making a road for 
public convenience, the owners of the land on each side of the road have 
contributed a portion of their land towards the formation of the Toad. 
Whore the owner of two parcels of land on cither side of a highway con- 
veys them to a purchaser, the soil of the road passes by presumption of 
law, altliough the conveyance is silent as to the existence of the road, and 
although the particular measurement of eacli parcel of land is given, 
which would exclude the road ; but this presumption may be rebutted by 
circumstances showing that the grantor did not intend to transfer to the 
grantee his right of ownership in the soil of the highway. Words in an 
instruuKUit of grant, as elsewliere, are to be taken in the sense which the 
common usage of mankind has applied to them in reference to the snbject- 


(f) Att,-Gen, v. Cluimhers, 4 Do G. M. 

& a. 2l;i. 

{d.) Scratton v. Brown, 4 B. & C. 407. 

(r ) Ld. Denman, 0. J,, Mayor of Col- 
chfstor V. Brooke, 7 Q. B. ;i74 ; unto, oh. 3. 

(/) As to grants of a several fishery 
with livery of seizin, conveying a freehold 
interest in the soil covered with the 
water, Marsluill v. Ullemvaterf 32 Law J., 


Q. B. 131). 

(tf) Imve V. Govett, 3 B. ife Ad. 800. 
Hale, fie Jure 'Marut, c. 4, p. 12. Harg. 
Law Tracts. As to land gained from the 
sen, Ati.-Gen. v. Bees, 4 Do G. «S: J. 53. 

(h) Davison v. Gill, 1 East, (19. Mar- 
quis of Salishnry v. Ot, North, Bail, Co,^ 
28 Law J., C. P. 63 ; 5 C. B., N. S. 208. 
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matter of the grant. And if lands abi^tting upon a highway are described 
in the grant as bounded by the highway, the right to the soil, ad medium 
Jilum vice, will be impliedly included in the grant, unless the surrounding 
circumstances rebut the presumption (e). And where the land intended 
to be conveyed is described by measurement and colour, on a plan annexed 
to, and forming part of, the conveyance, the soil of the highway, usque ad 
medium JHum, passes by the conveyance, unless it is expressly excluded (k). 

No legal presumption arises as to the ownership of soil in a road, 
where the road is defined for the first time under a newly-created authority, 
such as a board of commissioners for inclosing lands, acting under the 
powers of an act of parliament (/). 

The right to the soil of accommodation-icays and private roads depends 
upon the history of the premises, and the evidence of acts of ownership 
over the soil of the road. If nothing else appears than the existence of 
a private way running between the lands of two adjoining proprietors, 
the jury may presume that the soil belongs half to tlie one and half to 
the other. But that prcsum]>tion maj" be rebutted by evidence showing 
acts of ownership on the part of one only of such adjoining proprietors (m), 
or by proof ''f a reservation of the soil of the road by a grantor under 
whom the landowners on either side of the road claim title (n). 

Of the title to ivaste lands adjoining jmhlic highways. — Waste land 
extending along a public highway is presumed, in the first instance, to 
belong to the owner of the adjoining land, and not to the lord of the 
manor (o) ; but this presumption prevails only so long as proof to the 
contrary is w^anting (p). In remote and ancient times, when roads w'ere 
frequently made through uninclosed lands, and when the same labour and 
expense were not employed upon roads, and they were not formed with 
that exactness which the exigencies of society now require, it was part of 
the law that the public, where the road was out of repair, might pass 
along the land by the side of the road. This right on the ])art of the 
public was attended with this consequence — that although the jairishioners 
were bound to the repair of the road, yet, if an owner excluded the public 
from using the adjoining land, he cast upon himself the onus of repairing 
the road. If the same person was the owner of the land on both sides, 
and inclosed both sides, he was bound to repair the whole of the road ; if 
he inclosed on one side only, the other being left open, he was bound to 
repair to the middle of the road ; and where there was an ancient inclosiire 

(i) Sidney [Ijord) v. City Cum, Ac., 12 S. 329. 

Moore, T. C. C. 1!)H. . («) Tottenham v. Byrne, 12 Ir. C. L. 

(A) BerrUlye v. Ward, 10 C. B., N. S. R. 3HH. 

415; 30 Tjiw .J., (J. I*. 21H. Simpson v. (o) JJoe v. Pearsey, 7 11. A' C. 307. 
Dt'Wflly, 8 C. B., N. S. 433. V. A'i/w//- {p) Doe v. IJampson, 4 (J. B. 273. 

7 Jur. N. S. 1058. Dendy v. Simpson, IH C. B. 831. Dendy 

U) Rex V. Ilfdjifdd, 4 Ad. A E. 150. v, Simpson, 7 ib, 1058. 

(hi) Holmes V. BcHingliam, 7 C. B., N. 
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on one side, and the owner of lands inclosed on the other, he was hound to 
repair the whole. Hence it followed, as a natural consequence, that when 
a person inclosed his land from the road, he did not make his fence close 
to the road, but left an open space at the side of the road, to be used by 
the public when occasion fequired. This appears to be the most natural 
and satisfactory mode of explaining the frequency of waste left at the 
sides of roads : the object was to leave a sufficiency of land for passage by 
the side of the road when it was out of repair (q). 

But the ordinary presumption, that a narrow strip of land lying 
between the highway and the adjoining close belongs to the owner of tho 
close, is either done away with or considerably narrowed, if the narrow 
strip is contiguous to, or communicates with, open commons or larger 
portions of land ; for the evidence of ownership which applies to the 
larger portions, applies also to the narrow strip which communicates with 
them (r). 

Of the right to the soil of towing-paths and the hanks of rivers and canals, 
— Navigation companies authorized by statute to set out towing-paths, 
first giving satisfaction to the owners and proprietors of lands made use 
of for the purpose, do not, by forming a towing-path and giving satis- 
faction to the owner of the land over which the path is formed, acquire 
more than a right of way for towing, in the nature of a sor\’itude or 
easement. Statutory powers of this sort do not enable them to acquire 
the soil itself. Landowners, therefore, whose lands abut upon a navigable 
river or canal, along which a towing-path extends, have a right to form 
wharfs on the soil of the towing-path, and to cross the towing-path wher- 
ever they please, for the purjwse of loading and unloading vessels, provided 
they do not interfere with the right of way along the towing-path (s). 
Acts of ownership on the part of the pro])riet()rs of a navigation company, 
exercised over the banks of a navigable river, afford no evidence of the 
ownership of the soil of such banks being vested in the proprietors of the 
navigation company. If the act of parliament under which the company 
is incorporated gives the company no power to purchase land, that is 
against their claim to be })roprietors of the soil. (/). 

Of the right of property in trees and hushes. — According to the old 
authorities, the general property in trees is in the landlord, and the general 
property in bushes is in the tctiant, although, if he exceeds his right — as 
by grubbing uj> or destroying fences — he may be liable to an action of 
waste. The tenant has the general property in the cuttings of a hedge, 
whoever cuts it (w). 

( 7 ) Fltvcl V. Prirhit, 2 Stork. 400. Ell. & Ell. 047 ; 28 Law J., Q. B. 120 ; 7 
Ilvndhm v. Ilcdley, Holt, N. 1*. C. 4(12. Vi. R. l.*K). Monm, Canal A Bail. Co. v. 
I)fM‘ V. Kemp^ 2 Bing. N. C. 102. Ilill, 4 H. & N. 427. 

{r) V. West, 7 'raiint. 42. (/) Hollh v. Goldfinch, 1 B. & C. 205. 

(*) Badger v. South York, Rail. Co., (m) Berrinian v. Peacock, 9 Bing. 384. 
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Of the ownership of trees standing tn boundary-hedges » — In an old case, 
it is said that if a tree grows in a hedge which divides the land of A 
and B, and bj the roots takes nourishment in the land of A and also of B, 
they are tenaiits-in-common of the tree, and so it was adjudged” {x). 
But this must be understood of fences of which the adjoining owners are 
also tenants-iii-common ; for the general rule is, that the ownership of the 
tree follows the owiiersliip of the hedge, and the tree will be held to belong 
to the party on whose land the trunk stands, without reference to the 
direction of the roots. By the French law, “ Trees which are found in a 
common hedge are common like the hedge ; each of the two proprietors 
has the right to require that they should be felled.” 

“ lie whose property is overshadowed by the branches of his neighbour’s 
trees may compel the latter to cut off such branches. If it be the roots 
which encroach on his estate, he has a right to cut them therein 
himself” {y). 

Of the right of property in houndary-walls and fences. — Evidence of a 
common ”.scr by two adjoining proprietors of a boundary- wall separating 
their tv'o estates justifies the presumption, either that the wall was 
originally built on land belonging in undivided moieties to the owners of 
the respective premises, and at their joint expense, or that it had been 
agreed between them that the wall, and the land on which it stood, 
should bo considered the property of both as tenants-in-comnion, so as to 
insure to each a continuance of the use of the wall {z). “ When a wall 

is common property, it may haj)pen, either that a moiety of the land on 
which it is built may be one man’s, and the other moiety another’s, or 
the land may belong to the two j>ersons in undivided moieties.” But 
“ whenever the land on which a boundary-wall is intended to be built 
belongs on one side to one party, and on the other to the other l)arty, 
and they between them agree to build the wall, it would be prudent,” 
observes Baylcy, J., “ to make this bargain, that so long as there was to 
be a wall continuing on the property, the land on which it was built, and 
the wall which stood upon that land, should be taken to be the common 
property of the two, and that the owners of the estates on each side 
should be tenants-in-common of the undivided moiety of that land and 
of the wall, with the power of adopting such remedies for partition as 
tenants-in-common- may adopt ; for if the wall stood partly on one man’s 
land, and partly on another’s, either party would have a right to pare 
away the wall on his side, so as to weaken the wall on the other, and 
to produce a destruction of .that which ought to bo the common property 
of the two.” 


(x) Anon. 2 Rolle Rep. 255. Waters (y) Coil. Civ. art. (372, 

matt V. Soper, 1 Ld. Raym. 737, Holder (r) Wiltshire v. Sidford, 8 13. & C. 

V. Coates, M. & M. 112. 359 n. 
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If one tenant-in-common of a wall destroys the wall which is the 
subject of the tenancy-in-common, that is an actual ouster and expulsion 
of the one by the other, so that the party expelled and injured may 
maintain an action against the wrong-doer for the recovery of damages ; 
but if the wall is pulled down for the mere purpose of rebuilding it, and 
providing a bettor and stronger wall, no action is, it seems, maintainable. 
If an improper addition is made to the height of the wall by one tenant- < 
in-common to the injury of the other, the latter may remove the height- 
ened portion of the wall (a). Where a building is placed against the wall 
by one of two tenants-in-common of the wall, and the wall is heightened 
and carried up into a chimney, this is evidence of an ouster of the other 
tcnant-in-conimon, as the altered wall and the old wall are not identical 
things, and the nature of the property is substantially changed (d). 

In general, where a boundary-wall is built at the joint expense of 
adjoining proprietors under the provisions of a building act, so that half 
the thickness of the wall stands on the ground of each proprietor, the two 
j)r<)})rietors arc not tenants-in-common of the wall, but each is entitled to 
the ordinary remedy for any injury done to the part of the wall which 
stands on his own land (c). In the metropolis, party walls are regulated 
by the Building Act, 18 & 19 Viet. c. 122, 

Of the ownerMp of ditches and hedges, — “ The rule,” observes Lawrence, 
J.,"“ about ditching is this. No man making a ditch can cut into his 
neighbour’s soil, ])ut usually he cuts it to the very extremity of his own 
land ; he is, of course, bound to throw the soil wdiich he digs out upon 
his own land, and often, if he likes it, he j)laiits a hedge on the top of it ; 
therefore, if he afterwards cuts beyond the edge of the ditch, which is the 
extremity of bis land, he cuts into his neighbours land, and is a tres- 
passer ; no rule about four feet and eight feet has anything to do with 
it ” [d). A boundary -hedge, separating one estate from another, belongs 
in general to the occupier who lias been in the habit of cutting and 
repairing the hedge. Proof of the exercise of acts of ownership over 
the hedge is }mmd evidence of the property in the hedge being in the 
party who has exercised such acts. In some instances, the adjoining 
owners arc tenants-in-common of the hedge separating their respective 
properties, so Ihat each has a right to clip the hedge, but not to grub it 
up («). 

By the French law, all ditches between two estates are presumed com- 
mon, if there be no title or proof to the contrary. But it is proof that a 
ditch is not common when the bank or earth thrown up is found only on 
one side of the ditch. The ditch, in such a case, is deemed to belong 

(«) Cuhitt V. Portir, H B. & C. 257. 20 Law J., Q. B. 315. 

Murrny v. Hall^ 7 C. B. 441. Murly v, (c) Matts v. Hau'kins, 6 Taunt. 22. 
M^JDemwitt 8 Ad. & K. 138. fd) Vowles v. Miller, 3 Taunt 137. 

(A) Stedman v. Smith, 8 £11. <1^ Bl. 1; (t>) Voyce v. Vnyce, Gow. 201. 
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exclusively to him on whose side ^e earth is found to be thrown up. 
Every hedge which separates two estates is reputed common to both, 
unless there be only one of the estates in an inclosed condition, or unless 
there be vouchers or sufficient possession to prove the contrary (/). 

Title to a pew ill a chtreh. — Churchwardens are not justified in dis- 
possessing any one of a sitting in a pew in a church which he has enjoyed 
for some time, without giving notice of their intention, and offering an 
opportunity for objection and explanation (g). 


SECTION III. 

OF ACTIONS FOR TRESPASSES UPON LANDS AND TENEMENTS. 

Of actions against the Imndced for damage done to tenements hy rioters . — 
By 7 & 8 (leo. 4, c. 31, s. 2, it is enacted, that if any church or chapel, 
house, stable, etc., or any building or erection used in any trade or 
manufacture', or in conducting the business of any mine, or any engine or 
machinery employed in any manufacture, or in working any mine or any 
bridge, waggon-way, Sic., or trunk for conveying minerals, shall bo 
feloniously demolished, pulled down, or destroyed, wholly or in part,* by 
any persons riotously assembled together, the inhabitants of the hundred 
shall, if the damage done exceeds 30^., be liable (s. 8) to yield full com- 
pensation to the persons damnified by the offence, and also for any damage 
'which ma}r at the same time be done to any fixture, furniture, or goods, 
in any such church, chapel, house, or buildings. Under this statute a 
borough is liable to eon tribute, as part of the hundred, to the damage 
done, notwithstanding the provisions of the Municipal Corporation 
Act (h). But before an action can be maintained, the persons damnified, 
or such of them as have knowledge of the circumstance of the offence, or 
the servant or servants who had the care of the property damaged, must, 
within seven days after the offence, go before some neighbouring justice 
of the peace, having jurisdiction over the locality of the offence, and state 
upon oath tlic names of the offenders, if known, and submit to the examin- 
ation of such justice. touching the circumstances of the offence, and become 
bound by recognizance to prosecute, &c. ; but every such action must be 
commenced within three calendar months after the commission of the 
offence. 

No action can (s. 8) be maintained against the hundred in cases where 
the damage done docs not exceed 30/., but the party damnified must 

(/) Cod. Nap. Tav. 2, No. 000-072. 27ft. 

ig) Hirrafall v. Holland, 6 Jur. N. S. (A) Birley v. Salfirrd, 11 M. & W. 000. 
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hand in a notice of claim to the high constable of the hundred, ^ho is to 
exhibit such claim to two justices of the peace, who are to appoint a petty 
session, for the purpose of hearing and determining such claim. 

Parties to he made plaintijfs in actions for trespasses — Heirs-at-law — 
The heir-at-law cannot maintain trespass for an injury to lands descended 
to him without entry ; but, after entry, his right of possession relates back 
so ,as to support an action against a wrong-doer for a trespass committe<|| 
at an antecedent period (i). 

Tenants-in-common, — An action is maintainable by one tenant-in- 
conimon against his co-tenant, or the licensee of the latter for digging 
up and carrying away the soil of the close of which they are tenants- 
in-common. In such an action, a plea that the close is not the close 
of the plaintiff is not supported by proof that the plaintiff is tenaiit- 
in-commoii of it, with others who authorized the trespass (Z;). One 
tcnaiit-in-common also may sue his co-tenant-in-common in trespass for 
turning liim or his servants off the land, or out of the house holdcn in 
common (/). 

Tenant and reversioner. — The actual occupier of real property is always 
entitled to maintain an action for unjustifiable trespasses thereon; but the 
owner, wlio has parted with the possession in favour of a tenant or lessee, 
cannot maintain an action for a tresimss. But if an injury is done to his 
rcversioi\ary estate, he is entitled to an action on the case for damages. 
If a house or land is occupied merely by the servant of the owner, the 
occupation of the st^rvant is the occupation of the owner (ante, p. 227), 
and the latter, being then the occupier as well as the owner, may sue 
for any temporary trespass or injury, rendering his occupation less pro- 
fitable or commodious ; but wlierc the land lias been demised to a lessee, 
who has entered thereon, and is clothed with the possessory interest, the 
lessee, and not the landlord, is the proper party to sue for a trespass 
upon the property, unless the wrongful act complained of imports a 
damage to the reversionary estate (w). Where the injury is of a per- 
manent nature, and deteriorates the marketable value of' the property, so 
that if the landlord or reversioner was to sell it, it would fetch less money 
ill the market, there is, as we have seen, a damage to the reversionary 
estate, in respect of which the reversioner may maintain an action (/i). 
“ The removal of the smallest portion of soil must, in general, be 
esteemed an injury to the reversion, because it tends to alter the evidence 
of title ” (o). 


(i) Barnett\. Karl Guilford, IJ Excll. 
10 ; 24 Law J., Kxch. 2H]. 

(A) Wilkinson v. Ilaytjartht 12 Q. B. 
807 ; 10 Law J., Q. B. lOO. 

{/) Murray v. HiM, 7 C. B. 464 ; 18 
Law J., C. r. 161. 


{m) Dobson v. BlackmaUt 9 Q. B. 091. 
(a) Ante, pp. 54, 121, 108. As »o 
iojuries from Die removal of fixtures, 
Harv. V. Horton^ 6 B. & Ad. 727. 

(o) Per Cur. Alston v. Scales, 0 Bing. 4. 


R 
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In the case of permanent injuries jto buildings, from trespasses or acts 
of negligence by strangers, the tenant is entitled to sue in respect of 
the immediate residential injury, and the reversioner in respect of the 
diminished saleable value of the property (p). Where trees have been 
injured by a stranger, the lessor and the lessee may both sue in respect 
thereof ; the lessor for the damage done to the body of the tree, the 
^essee for the loss of the shade and fruit (q). So may the copyholder and 
the lord (/•). Eut the reversioner cannot, as \vc have seen, maintain an 
action against a stranger for entering upon his land iu the occupation of 
his lessee, and with carts and horses trampling down the soil and. grass, 
though the entry be made in the exercise of an alleged right of way, as 
the act is not attended with any permanent injury to the reversion. 
“ Such an act,” observes Parke, J., “ done while the premises were out 
on lease, w^oiild not be evidence of any right as against the rever- 
sioner ” (^f). 

If several parties arc entitled to the reversion as joint-tenants, 
parceners, co-heirs in gavelkind, all of them should bo joined, as we have 
seen (ante, p. 51), as plaintiffs in an action for an injury to the rever- 
sion (^). So, if there are several occupiers or tenants of the injured 
property, all should be made plaintiffs in an action for damage done to 
the possessory interest in the premises. Tenants-in-common also “ should 
join in actions personal, as trespass in breaking into their house, breaking 
their inclosure or fences, feeding,- wasting, or defouling their grass, cutting 
down their timber, fishing in their piscary, &c., and shall recover jointly 
their damages, because in those actions, though their estates are several, 
yet the damage survives to all, and it would be unreasonable to bring 
several actions for one single trespass ” (m). 

Parties to be made defendants. — Actions for trespasses, and injuries to 
real property, may be brought either against the hand actually committing 
the injury, or against the party by whose order or authority the act was 
done. A master is liable, as we have seen, for any act done by his servant 
in the course of executing his orders ; and, therefore, where a master 
ordered his servant to lay some ?’ubbish near his neighbour's w-all, but so 
that it might not touch the wall, and the servant used ordinary care in 
executing the orders of his master, but some of the rubbish nevertheless 
ran against the wall, it was held that the master was liable in trespass (a;). 
But to render the master liable for the trespass of the servant, the servant 

(p) Honking v. Phillips, 3 Exch. 108; Devrimj v. Moor, Cro. Eliz. 551. Ante, 

post, a. 2, Darmgei. • pp. 54^ 100. * 

(q) liedingfvlii v. Omhw, 3 Lev. 209. (ii) Buc. Abr. Joint-Tenantb, K ; post, 

(r) Jtfferson v. Jefft-rstw, ib. ].‘jl. ch. 20. 

(*) Baxter v. Taylor, 4 £. A; Ad. 75 ; (ar) Gregory v. Piper, 0 B. & C. 601 ; 4 
ante, p. 121. M. dsK. 500. 

(/) Bac. Abr. Joint - Tenants, K. 
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must, as we have seen (ante, p. 21), be acting in the execution of the 
master's business, or for the master's benefit. 

If fences are allowed to go to ruin, and cattle escape and trespass 
upon the adjoining land, the action for the injury must be brought 
against the owner of tlie trespassing beasts, or the party who is by law 
bound to uphold the fence (ante, p. 102). An action for the non-repair 
of fences cannot be supported against the landlord when the dand i|| 
in the possession of a tenant ; for it is, as we have seen, the duty of the 
actual occupier to repair and maintain fences, and not the duty of the 
landlord (y). 

Whore several persons have been jointly concerned in the commission 
of a trespass, they may, in general, be sued jointly as principals, or the 
plaintiff may sue any of them separately at his election (z). 

Declaration for trespasses upon land , — Venae , — The rule that the name 
of the county from which the jury are to come to try the action is to be 
stated in the margin of the declaration (post, ch. 21), does not apply to 
actions for trespass to land, where the place in which the trespass was 
committed is described in the body of the declaration. The cause, of 
action for an injury to realty is local, and must, unless the venue is 
changed by judge’s order, be tried in the county where it arises, and where 
the property is situate ; but any defect in naming the place of trial, or 
laying the venue, is cured by the statute IG & 17 Car. 2, c. 8 (a). The 
close or place in which the trespass was committed must be designated in 
the declaration by name, or abuttals, or other description, or the plaintiff 
may be ordered to amend with costs, or give such particulars as the court 
or judge may think reasonable (ft). The description should correspond 
with the state of the premises at the time of the commission of the 
trespass, and not at the time of the making the declaration (c). It 
should be reasonably accurate, and the name and situation of the close 
should be specified (d), and the trespass must be proved to have been 
committed at the place named (e). When there is a general district of 
land known by one general name, and there are several occupiers in the 
same district, each person may call his own part of the district by the 
general name (/). 

The plaintiff may allege generally, that the defendant broke and 
entered certain land of the plaintiff, called, c^c. and depastured the same 


(y) Cheeiham v. Hampstm, 4 T. R. SIH. 
(r) Ld. Kenyon, C. J., MUvhidI v. Tnr- 
hiitt, T) 'r. II. or)! ; post, ('ll. 20. 

(o) Simmonity. LUhfstonv, HKxcli. 441 ; 
22 liaw J., P^xch. 21H. iromra v. Wvhh, 
1 Taunt. .‘170. 

{h) Reg. Ooii. 1(1 Viet. 18; 1 Ell. & 
Bl. App. Ixxxii. 


(r) Humfre^ V. Lond. tt Nurth- Western 
Eaii. Co.t 7 Excli. 325 ; 22 Law J., Exch. 
140. 

d) Cocker v. Cntmpton, 1 B. & C, 480. 

e) Shmnons v. LUbjEtone, 8 Exch. 441 ; 
22 Law J., P^xch. 218. 

(/) Cooke V. Jackson^ 0 D. <2 B. 490. 
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with certain cattle” (</). If special <|amage has resulted to the plaintiff 
from excavations made by the defendant in the soil of the plaintiff, the 
nature of the damage should be stated (h). 

In an action against the hundred to recover compensation for the 
felonious demolition of a house, building, or erection, the same strictness 
of aArerment and proof is required as on the trial of an indictment for 
felony (/). 

If the plaintiff declares as reversioner for an injury done to his rever- 
sion, the declaration must allege it to have been done to the damage of 
the reversion, or must state an injury of such a permanent nature as to be 
necessarily prejudicial thereto; and the want of such an allegation is cause 
for arresting the judgment (I). 

What may he given in evidence under the plea of not guilty. — In actions 
for trespasso. ' upon land, the plea of not guilty oj)crates as a denial of the 
defendant's having conimitted the trespass alleged in the place mentioned, 
but not as a denial of the plaintiff's possession, or right of possession, 
of that place which, if intended to be denied, must be traversed specially. 
All other pleas in denial must take issue on some particular matter of fact 
alleged in the declaration ; and all matters in justilication, and in confes- 
sion, and avoidance of the cause of action, must be pleaded specially (/). 

Of pleas denying the jdaintiirs title or right of possession. — If the de- 
fendant intends to dispute the plaintiff's right of possession pf, or title to, 
the land or messuage on which the tres[)ass is alleged to have been coin- 
mitt'Hl, he must plead a plea, alleging that such land or messuage was not 
the land or messuage of the plaintiff, or a plea of liberum tenementum^ 
whicli is a ])lea alleging that such close or land was the soil and freehold 
of the defendant. Under the plea that the land or messuage is not the 
plaintiff’s, botli the possession and title are in issue (m) ; but this is 
not the case with the pica of liberum tenemeutum, which admits the 
plainti(l’’s possession, but denies his title (w). Under these i)leas, the 
defendant may show that the ]>laintiff is the trespasser, and not the 
defendant (o). 

Of the plea of liberum tenementum^ or plea of freehold. — The plea of 
liberum tenementum is a i)lea alleging that the close or land in which the 
trespass was committed was the soil and freehold of the defendant. This 
])lea, as it has justly been observed, though held valid on account of long 

(//) 15 & 1() Viet. c. 70, Seh«id. Whether Jackson v. Pcsked, 1 M. & S. 2JU. 
the boasts get there tVora Iwing driven {I) Hog. (ieri. Hil. 'J'onii, 10 Viet.; 1 
there by the plaintiff, or whether they KlI. &: lil. App. Ixxxi. Ixxxii. ; post, cli. 
go there of their own aorord, from want 21. 

of proper custody exercised over them, (w) Jones v. Chapman, 2 Plxch. 80, ‘1 ; 
“is nil one,” ante, pp. 102, 222. IH Law J., Exch. d.'iO ; oveiTuling H7n7- 

(h) Ante, pp. .0.5, 121. iinyton v. JioxaU, 0 Q. 11. I4d. 

(j) Harwell v. Wintvrstoke, 14 Q. B. («) Slocomhn v. Lyall, 0 Exch. 111). 
708. («) linrling v. Itcud, 11 Q. Ji. 008; 10 

(Ar) Bajcter v. Talyor, 4 B. & Ad. 74. Law J., Q. B. 201. 
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usage, is bad in reasoning, because the defendant may be a trespasser, 
though he is himself the freeholder ; and to make the plea a consistent 
defence, it has been held that it admits such a possession in the plaintiff 
as would enable him to maintain the action against a wrong-doer, and to 
assert a freehold in the defendant, with a right to the immediate posses- 
sion, as against the plaintiff (p). The plea was originally invented for the 
purpose of driving the plaintiff to prove his title to the land in dispute; 
It is a good plea to a declaration, which states only in general terms that 
the defendant, with a strong hand and against the form of the statute, 
broke and entered tlic plaintiff’s dwelling-house, as the expressions, “ with 
a strong hand and against the form of the statute,” are mere matters of 
aggravation, and not of substantive charge (5). And if the declaration 
goes on to charge the defendant with having expelled the plaintiff from 
the dwelling-house, and seized and removed his goods, the plea covers and 
justifies the expulsion and removal of the goods, as well as the breaking 
and entering the house (r) ; but such a plea is no answer to an assault 
upon the [lerson (s). 

lieplication — KstoppeL — To a plea of libernm tenementxim the plaintiff 
may rejjly, that the defendant ought not to be admitted to plead the plea, 
because, &c. (showing some ground of estoppel); and the defendant must 
answer the replication by a rejoinder : but if a party means to insist on an 
estoppel, he must take the first opportunity of doing so which the plead- 
ings afford him ; if he fails to do this, he leaves the matter at large, so 
that the jury may decide upon the evidence before them, without regard 
to an esto])pel (?). 

Of the plea of have and license — Equitable defence. — The form of the 
jdca of leave and license is, that the defendant did what is complained of 
by the^ plaintiff’s leave (?/). Under this plea it may be shown that the 
plaintiff granted to the defendant a right to enter upon his land, or granted 
him a lease thereof, or a license to occupy, or leave to enter upon and 
take possession of the locus in quoj and exj)el the plaintiff therefrom {x). 
Proof may be given under this }>lca of an exception of timber-trees in a 
lease made by the defendant to the plaintiff, or a reservation in a parol 
demise of hedges, trees, and thorn-bushes, with the lop and top, giving 
the defendant a right to enter upon the land, for the purpose of cutting 
and parrying away the trees or the loppings of the hedges and bushes (y) ; 
or it may be shown that the plaintiff took the dofendnut’s goods, and 


(jO Ryan V. Clark, 14 Q. 15. 71 ; 18 
Law J.. Q. B. 260. 

(</) Davison v. 11 Q. 13. 002; 

17 Law ,1., Q. B. 106. 

(/■) McritoH V. Comnbes. 6 C. 13. 787 ; 
10 Law J., C. V. 6;56. Taylor v. Cole, 1 
Smitli’a L. C. 65-110. 

(s) Roberts y. Tuyler, 1 C. B. 117. 


(/) Feversham v. Kmerson, 11 Exch. 
685 ; 24 Law J.. Kxch. 254. 

(m) 15 & 16 Viet. c. 76. Sched. B. No. 
44, 

(.r) Kavanaqh v. Gndge, 7 ]\I. & Gr. 
.‘316; 7 Sc. N.'U. 1025. 

{y) Heivitt v. Is/utm, 7 Excli. 77 ; 21 
Law J., Exch. 65. 
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carried them into his own land ; wheilenpon the defendant entered upon 
the plaintiff’s land, with his (implied) leave, and carried them back to 
the place from whence the plaintiff took them (z). If the plea does not 
extend to and cover the whole of the trespasses to which it is pleaded, the 
plaintiff will be entitled to judgment (a). Whenever a party has been 
induced to lay out money upon the land of another, ypon the faith of 
a verbal agreement, that in consideration of the expenditure the party 
laying out his money shall enjoy an casement, privilege, or profit upon the 
land, the privilege cannot in equity be withdrawn, as we have seen, by the 
landlord, without tendering full compensation for the exi)enditure (h ) ; 
but the verbal agreement or parol license is not pleadable, it seems, by way 
of equitable defence to an action for trespass, inasmuch as, to constitute 
a good equitable defence, the facts must be such as to entitle the defend- 
ant to absolute and unconditional relief, or to a perpetual injunction (c). 

Special pleas of matters in confession and avoidance — Matters of excuse. 
— All matters in confession and avoidan(5e are required to be specially 
pleaded (d)^ such as the defence that the defendant’s cattle escaped from 
the defendant’s land, and trespassed on the land of the plaintiff*, through 
the neglect jf the plaintiff to re]>air fences which he was bound by contract 
or by prescription to repair and maintain. Pleas of this sort must show 
how the obligation to repair arises (e). 

Of 2^1 eas of justification of trespass. — Every defendant who justifies his 
entering or remaining upon the land of the plaintiff against his will, and, 
therefore, primd facie, against right, is bound to show, on the face of his 
plea, such circumstances as establish his right in abridgement of the 
general rigiits of property (/). If he justifies his entry in the exercise 
and enjoyment of a profit a prendre, or an casement (ante, p. 03), he 
must set forth in liis plea the foundation of his right, showing wh(*ther he 
claims by grant or by prescription, or under a mere personal license of 
pleasure, which extends only to the individual licensee, and cannot be 
exercised with or by his servants ; or a license of profit, enabling his 
servants to justify under it (f/). 

If the party claims under a particular estate, he must in his plea aver 
the continuance of that estate. Thus, if he derives his title from a 
tenant-for-life, he must aver and prove the continuance of the life-inte- 

( 2 ) Vin. Abr. Trespass, Ja. Patrick y. (r) Ilifde v. Graham, 12 Lnw J., Kxch. 
Colcrick, 1 M. & \V. 485. As to break- 27. Adiliaon on Contracts, ch. 28, s. 2, 
ing open an ofHco to get at books and 5t)i (m|. 

papers, see Rurridgv v. Nidudetts, 0 H. (d) Reg. Gen. llil. Terra, Ifi Viet.; 1 
& N. 181 i Law-J., Exeh. 145. . Elh A' Bl. App. Ixxxi. Ixxxii. 

(a) Barne v. Hunt, 11 East, 451. (e) Faldo v. liitUje, Yelv. 74, 75 ; ante, 

(ft) Laird v. liirkcnhcwl Rail. Co., p. 102. 

Johns. 600; 1 Law T. R., N. S. 150. (f) //ay//wy v. GAry, 8 Excli. .545. 

Unity Joint-Stock Bank Min. Assoc, v. (y) Ante, pp. 04, (15. Wickham v. 

King, 25 Beav. 70; 27 Law J., Ch. 585; llatrker, 7 M. & W. 78. Moore v. Earl 
ante, pp. 130, 131. «> Plynwnlh, I Moore, 340; 3 B. & Aid. 00. 
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rest {hy Every plea of justification of trespass must, of course, extend 
to and cover-the whole of the trespasses intended to be justified (i ) ; but 
it need not be pleaded to acts which are not relied upon as trespasses, but 
are mere matters of aggravation, and not of substantive charge (k). Where 
the declaration charges the defendant with breaking and entering the 
plaintiff’s house, and expelling him therefrom, a plea of justification, 
showing a good cause for the breaking and entering, is a full answer to the 
declaration, for the breaking and entering are the gist of the action, and 
the expulsion is only matter of aggravation. If the plaintiff means to 
insist on the expulsion as making the defendant a trespasser ab initio^ he 
must new assign it (Z). 

Justijicaiion of trespass under the powers and provisions of an act of par- 
liament — Where the plaintiff complained that the defendant had built a 
bridge which encroached upon and projected over the land of the plaintiff, 
it was lield that the defendant might plead generally that the several acts, 
matters, and tilings of which the plaintiff complained were lawfully done 
by the defendant, in exercise and by virtue of the powers given to the 
defendant by an act of ])arliainent, made, and intituled, &c. (m). 
When the defendant justifies the demolition of a house under the powers 
and provisions of tlie Metropolis Local Management Act (w), it must be 
shown tliat the person damnified liad an opportunity of being heard before 
the board prior to the (‘xercise of the power (o). 

Pleas justifying the breaking and ente^*ing a dwelling-house without 
vmiTaut {p) to make an arrest for felony, or to prevent the commission of 
murder, must show, in the first case, that a felony had been committed, 
and that there was reasonable ground for believing that the felon was in 
the house (7) ; and, in the second case, that the life of some person inside 
the house was really in danger; that there were calls for assistance ; that 
the door was fastened; and that it was necessary to break it open and 
enter the house, and render assistance for the preservation of life (r). 

Of pleas of justijicaiion under a prescriptive title. — Wlien the defendant 
justifies, under a prescriptive right, to enter and take a profit of the soil 
(ante, pp. 91-103), he must set forth in his plea au enjoyment as of right, 
and without interruption for the full pericxl of thirty years before the com- 
mencement of the action ( 5 ). And when he claims only an casement, 

(A) DmjrvU v. Uoare, 1*2 Ad. & E. 808. (w) 18 & 10 Viet. c. 120, s. 76. 

(/) Curleu'is v. Laurie^ 12 Q. U. 640. \o) Cooper v. Wandsu^rth Board, 

(k) Prnlt V. Pratt, 2 Ext h. 41 8. Davi- 8 L. T. K., N. S., Q. B. 278 ; 11 W. R. 647. 

son V. WikoM, 1 1 Q. B. 008. (^) As to justification under warrant 

(l) Taylor v. Cole, 8 T. R. 207 ; 1 and in execution of legal process, post. 

Smith’s L. C. 95-110. ch. 18. 

(»i) Bearer v. Mayor, Ac. of Manchester, (f/) Smith v. Shirley, 3 C. B. 142. 

20 Law J., Q. B. 811. Watkins v. Gt. (r) Jfandcock\. Baker, HB. & P. 200. 

Northern Rail. Co.. 10 Q. B. 001. As to (a) Jones v. Price, 8 Sc. 870; 2 Bing, 

the replication to this plea, see Brine v. N. C. 52. Clayton v. Corhy, 2 Q. B. Hl8. 

Ot. West. Rail. Co,, 81 Law J., Q. B. 101; Holford v. Hankinson,6Q. B. 584. Cooper 

and post, ch. 10. v. Huhhuck, 9 Jur. N. S. 576. 



248 / THE LAW OF TORTS TRESPASS ON REALTY. [CHAP. Vr, 

he must set forth a similar cnjoymfcnt for the period of twenty years. 
The Prescription Act, 2 & 3 Wm. 4, c. 71 (ante, p. 94), enacts (s. 5) 
that in all pleadings where, before the passing of the act, the party 
claiming might by law have alleged his right generally, without averring 
the existence of the right from time iramcmorial, such general allegation 
shall be deemed siiflicient ; and if the same shall be denied, all the matters 
mentioned and provided in the act, which are applicable to the case, shall 
be admissible in evidence to sustain or rebut such allegation ; and that in 
all actions and pleadings wherein it would have been necessary, before the 
passing of the apt, to aflege the right to have existed from time imme- 
morial, it shall be siillicicnt to allege the enjoyment thereof of riyht^ 
by the occupiers of the tenement, in res]>oct whereof the same is claimed, 
for such of the periods named in the act as may be applicable to the case ; 
and if the other party intends to rely on any prr>viso, exception, incapacity, 
disability, contract, agreement, ^r any matter of fact or of law not incon- 
sistent with the simple fact of enjoyment, the same shall be specially 
alleged and set forth in answer to the allegation of the claimant (ante, 
p. 95). A person wdio j)leada a right or privilege in gross, not annexed 
or appurtenant to an estate in land (ante, p. 77), must show something 
more than that he is in possession as occupier. He must show that he 
is cither heir or assignee of the person to whom the right is supposed to 
have been granted (/)• 

The nature (d* the right should be correctly set forth on the face of the 
plea ; and if the exercise of it is limited to a particular purpose, if it is a 
right, for exam])le, to enter upon land for the purpose of digging stont‘.s 
and sand for the necessary rejmir of a dwelling-house, it should be so 
stated, and that the dwelling-house was out of repair (?/). When the 
defendant justifies under a pica of a right of common, he must by his 
plea set forth the nature of the right, and show whether he claims by 
grant or prescription. Tf the right be subject to restriction or qualifica- 
tion as to the number of the cattle, or the time of enjoyment, it must be 
so stated (a;). If the right claimed be a right of common by prescription 
for all commonable cattle, levant and conchant, upon a particular farm 
(ante, p. 85), the defendant should set forth by his plea that, at the time 
of the alleged trespass, he was po.sscssed of a messuage, farm, or land, 
the occupiers whereof, for thirty years before the commencement of the 
action, enjoyed, as of right and witliout interruption, common of pasture 
over the land of the plaintiff for all their commonable cattle, levant and 
couchant, upon .the messuage, farm, or land of the defendant at all times, 
or at all usual or customary times, of the year, as the case may be, and 

(/) Baileys. tStevens, 12 C. B., N. S. (m) Peppin v. Shakespearet 0 T. R. 748. 

91 ; 31 Law J., C. V. 22(1 ; ante, p. 80. (a:) I Win. Saund. 28, n. 4, 340b. 
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that the alleged trespass was a user by the defendant of the said right of 
common (y ). . 

Fleas of justification in the exercise of a right of way, — When the de- 
fendant justifies under a plea of a right of way, he should Show the nature 
of the right, and whether it is claimed by grant or by prescription, or as 
a way by necessity (ante, pp. 91-94) (z), setting forth in the last case the 
circumstance whereby the land over which the way is claimed became 
chargeable with the servitude (a). When the plea sets forth a title by 
prescription, it usually states that the defendant, at the time of the 
alleged trespass, was possessed of a messuage or land, the occupiers 
whereof, for twenty years before the suit, enjoyed, as of right and without 
interruption, a way on foot, and with horses, and carriages, and cattle, as 
the case may be, backwards and forwards from a certain public highway 
over the land of the 2 )laintifr to the land of the defendant, at all times of 
the year, for the more convenient occupation of the messuage and land of 
the defendant, and that the alleged trespass was a user by the defendant 
of the said W'ay {b). The plea need not name or describe by metes and 
bounds the lands and closes in respect of which the right is claimed. A 
general description is suflfieient ; and if the plaintiff wants detailed infor- 
mation, he must call for i)articulars (c*). The nature of the right should 
be correctly stated ; and if the enjoyment of it is limited to })articular 
times or periods, or to particular purposes, it should be so stated in the 
plea {(1), There is one difference between pleading a public and a 
j)rivatc way. In the former case, it is not necessary to set out the 
termini ; in the latter, both must be set out >vith certainty. It is not 
necessary, however, to set out the intervening closes over w'hich the way 
passes (c). 

To an action of trespass fur deviating from a highway and trampling 
down the i)laintifl[”s inclosurc, a plea showing that the plaintiff himself 
stopped up the highway, so that the defendant could not pass, wherefore 
the defendant went over the plaintiff’s close, doing as little damage as he 
could, constitute an answer to the action {f). 

Replications traversing the prescriptive right set up by the defendant's 
pleas. — The faict of the defendant’s having the right claimed by his plea 
may be put in issue by a replication traversing the allegation of the right 
as set forth in the plea. If the right is claimed by grant, and the answer 
is that the grant has ceased to operate, the replication must show in what 

(.V) 1ft it 1« Viet. c. 70, Sched. pi. 47. 370. 

(s) Hoirton v. Frearson. H T. 11. ftO, (r) Hott v. Dan\ 10 Q. B. 905. 

JJiickhy V. Coirtt^ 5 Taunt. 311. (d) Ilighum v. Rtditdi, 5 Biuj^. N. 'C. 

(a) liuUard v. Harrhon^ IM. ife S. ODii. 024. 

Proctor Hodifou, 10 Exelif 824. (<*) Simpson v. Lethwiute, 3 B. & Ad. 

[h) 15 it 10 Viet. c. 70, Sched. 40. 233. 

Jones Price, 3 I’ing. N. C. 52, 3 Sc. (/) Absor y. French, 2 Show. 28. 
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way the grant has ceased to operatej(^). Though a prescription pleaded 
be larger than is necessary for the defendant's justification, the plaintiff 
must nevertheless traverse the whole of it. Since the Prescription Act, 
a plea setting lip a right to a flow of water through a watercourse, and a 
right to enter upon the adjoining land for the purpose of cleansing and 
scouring the watercourse, is held to be a plea of the enjoyment of one 
entire prescriptive right, and is to be treated as one entire thing, and not 
as setting up two separate prescriptions. If a man pleads a prescriptive 
right to turn on cows, also a right to turn on horses, and for a right to 
turn on sheep, the plCa sets up one entire right, and the plaintiif should 
traverse the whole (h). 

Traverse of the enjoyment as of right and withont interrvption. — When 
the enjoyment as of right and without interruption is traversed by the 
plaintiff’s replication, the defendant must show an uninterrupted rightful 
enjoyment, and his claim may bo answered by proof of a license, written 
or parol, for a limited period, falling short of the period relied upon. 
Any evidence negativing the continued enjoyment as of right i.s admissible 
under ♦his issue ; and every time that leave is asked for and obtained 
there is i break in the continuance of the enj()ymcnt (f), because each 
asking of leave is an admission that, at that time, the asker had no 
right. Hence it follows that, not only an asking leave, but an agreement 
commencing within the period, may be given in evidence under the 
general traverse, notwithstanding the words of the fifth section of the 
Prescription Act ; for the party cannot and does not rely on it as an 
answer to an enjoyment as of right, which he confesses, nor as avoiding 
any such enjoyment during the time covered by the agreement, but as 
showing that there was not, at the time when the agreement was made, 
an enjoyment as of right, and so the continuity is broken, which is 
inconsistent with the simple fact of enjoyment during the forty or Uventy 
years {k). 

If the plaintiff chooses to reply, and set up a tenancy-for-life, he 
excludes the time of that tenancy, and drives the defendant to show 
thirty years’ enjoyment, cither wholly before the tenancy-for-life, if it bo 
still subsisting, or partly before and partly after, if it be ended. But it 
has been said, “ What if there had lK?en an interruption for two years 
daring the tenancy-for-life, and within thirty years before the action, is 
the plaintiff to be deprived of the benefit of such interruption ?” Tlie 
answer is, “ No : although the tenant-for-life cannot, by acquiescence, 
burthen the qstate, he may, by resistance, free it; and if the plaintiff 
chooses to avail himself of that resistance, ho may traverse the enjoyment 

iff) Parry v. 5 Kxch. 41. (A) Tirklt^. Brown, 4 Ad. & K. 

(it) Ptiirr V. Daniel, 5 B. C. 6^8. Bright v. Walker, 1 C. M. ib K. 2l!) ; 

(i) Monmouth Canal Co. v. Harford, 1 ante, pp. 106-108. 

C. M. & R. 031. 
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as of right for thirty years, and show the interruption.” The defendant 
will not theD be allowed to give the tenancy-for-life in evidence, in order 
to avoid the effect of the intemiption (1). 

Replications traversing the enjoynmit of a right of way. — ^Under a repli- 
cation denying that the defendant had used a way for forty years as of 
right and without interruption, the plaintiff is at liberty to show the 
character and description of the user and enjoyment during any part of 
the time, as that it was used by stealth, or in the absence of the occupier 
of the close, and without his knowledge, or that the land was let on lease, 
and that the user and enjoyment were without the privity of the landlord, 
and that the latter had no means of knowing what was done upon the 
land to the prejudice of the inheritance, and could not therefore have 
prevented it (ante, p. 93), or that the enjoyment was a precarious enjoy- 
ment, by leave and license, or any other circumstances which negative the 
fact that it was a user and enjoyment as of right (m). 

All acts showing that the defendant's user, although as of right and 
without interruption for the jxjriod specified, was not such a user as would, 
before the Proscrif)tion Act, have boon sufficient to establish a claim by 
prescription or grant, must be replied specially, and cannot l>e given in 
evidence under a traverse of the right of way alleged in the plea {n). 

F(t<:ts and circmnstances which nmst he specially replied^ ami cannot he 
given in evidence under a general traverse of the enjoyment as of right and 
without interruption for the periods named in the PrescrqiU'on Act. — By the 
fifth section of the rrescription Act (ante, p. 94), it is enacted that if the 
party resisting the claim intends to rely on any proviso, exception, 
incapacity, disability, contract, agreement, or other matter thereinbefore 
mentioned, or on any cause or matter of fact or of law not inconsistent 
with the simple fact of enjoyment, the same shall be specially alleged and 
set forth in answer to the allegation of the party claiming, and shall not 
1)0 received in evidence on any general traverse or denial of such allegation. 
The greatest difficulty,” observes Tjord Denman, “ arises from the language 
of the concluding paragraph of this fifth section of the Prescription Act, 
and more particularly from the words, ‘ or any cause or matter of fact or 
of law not inconsistent with the simple fact of enjoyment.’ As all these 
matters are required to be specially pleaded, and forbidden to be given in 
evidence, under a general traverse of the enjoyment as of right, it is plain 
tluit they are treated by the legislature ns consistent with such an enjoy- 
ment ; and as by the rules of pleading and of logical reasoning, every 
allegation by way of answer which does not deny the matter to which it 
is proposed as an answer is taken to confess it, we must conclude that the 
legislature used the words ‘ as of right ’ in such a sense as that a party 

(/) Clayton v. Corby, 2 Q. B. 825. (m) Scashy y. Clarke, 3 Sc. 203. 

(w) Kinloch \. Neville, 0 M. & W. 706- 
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confessing the enjoyment as of righ^ for forty years, or twenty, as the case 
may be, may account for and avoid the eflect of it by alleging', in the one 
case, a consent or agreement, provided it be by deed or writing (see sec. 2), 
and in the other, any contract, &c, written or parol (see sec. 5). It 
follows that the words * as of right ’ cannot be confined to an adverse right 
from all time, as far as eviilonce shows ; for if they were so confined, such 
enjoyment, once confessed, could not be avoided by replying that it was 
held by contract which is not adverse. 

Again, ns the legal right to a way cannot pass except by deed, it is 
plain that the words ‘enjoyment as of right’ cannot be confined tO enjoy- 
ment under a strict legal right, for then a ‘ consent. or agreement ’ in 
‘ writing,’ not under seal, of which the second section sj)caks, could not 
account for such enjoyment. The words, therefore, must have a wider 
sense; and'*yet they must have the same sense as the words ‘claiming 
right thereto,’ in the second section, otherwise there will be incongruities 
in the construction of the act. It seems, therefore, that the enjoyment 
as of right must mean an enjoyment had, not secretly or by stealth, or by 
tacit sufferance, or by permission asked from time to time, on each 
occasion, ( »• even on many occasions, of using it, but an cnj(>}'ment had 
openly, notoriously, without particular leave at the time, by a person 
claiming to use it, without danger of being treated as a trespasser’, jis a 
matter of right, ^vhether strictly legal by prescription and adverse user, or 
by deed conferring the right, or, though not strictly lawful to the extent 
of excusing a trespass, as by a consent or agreement in ^^riting, not under 
seal, in case of a ])lea for forty years, or by such writing, or parol consent 
or agreement, contract, or license, in case of a jdea for twenty years 
(ante, p. 97). According to this view of the act, a license in writing 
must be replied to a jdea of forty years’ enjoyment, if it cover the whole 
time, and the same of a parol license, in case of a plea for twenty 
years ” (o). 

Replicatioa of the existence of a tenancy fur-life during part of the period 
of enjoyment relied vpon hy the Where there has been a thii’ty years’ 

notorious enjoyment of a profit a prendre during a tenaiicy-for-Iife had with 
the knowledge and acquie.sccnce of the owner of the fee, so as to be an 
enjoyment as of right within the statute against the inheritance (ante, 
pp. 97, 98), the tenaucy-for-lifo must be specially pleaded by the rever- 
sioner, ill order to exclude such thirty years’ enjoyment from tjic 
computation of the prescriptive period under the statute, ’riius where, 
in an action of trespass, the defendant pleaded an uninterrupted user and 
enjoyment of a profit a prendre for thirty years under s. 1 of 2 & 8 
Win. 4, c. 71, and the plaintiff, by his replication, traversed the enjoy- 
ment, and the defendant, at the trial, provetf enjoyment for thirty years 

(«) Per Cur. Tkhk v. lirou n, 4 Ad. & K. 382. 
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next before the action, it was held that the plaintiff was not at liberty to 
prove a tenai\cy-for-life during part of those thirty years, as he had not 
set it up, and relied upon it by his replication (/?). 

Rijoinder traversing the fact of the existence of the tenancy-for-life during 
part of the period of enjoyment — If a tcnancy-for-life during the thirty 
years’ period be replied and traversed by the rejoinder, the defendant may 
insist that the thirty years’ enjoyment alleged in the plea is made up 
of time preceding and following the tenancy-for-life {q). 

Evidence at the trial — Proof of trespass. — If the plaintiff in his declar- 
ation has alleged that he is possessed of a close, and proves possession 
cither of the surface or of the subsoil and minerals beneath the surface, 
he sustains his declaration (r). Under the plea of not guilty, the plaintiff 
must be prepared to prove the commission, by the defendant, his servants 
or agents, of the trespass of which he complains (s). Where it w^as 
pi’ovcd that the plaintiff was tenant of certain rooms in the defendant’s 
house, and that the defendant unlawfully locked the door and kept him 
wit, it ivas held that the jury might infer that there had been an actual 
entry by the defendant into the plaintiff’s rooms, so as to support an 
allegation in a declaration that the defendant broke and entered the rooms 
of the plaintiff and expelled him therefrom {t). To fix the defendant 
with a tresjjass committed by the hand of another, it must be proved that 
the act was done by command of tlie defendant, or that it was done for 
his benefit, and tliat he subsequently adopted and ratified the act (?/). 

Where the declaration alleged that the defendant entered the plaintiff’s 
dwelling-house, and continued therein for eight days, it was held that the 
plaiiitilf was entitled to show a trespass committed by the defendant in 
the dwelling-house, on any of tliose days, and that the plaintiff need not 
prove that the defendant continued there the whole time ; but, when 
various subse(pient acts of trcs})ass arc given in evidence, it ought to 
appear that Uicy were all in continuation, or in furtherance of the original 
wrongful act (x). 

Proof under a traverse of the plaintiff's possession, or right of jjossessiofij 
of the locus in quo. — If the defendant, by his plea, denies the plaintiff’s 
possession, or right of possession, of the locus in qnoy the plaintiff must be 
prepared with general evidence of actual or constructive possession at the 
time of the commission of the alleged trespass. If the soil and freehold 
of the locus in quo arc proved to be in the plaintiff, the possession is also 
l)resumed to be in him, unless there be some evidence to the contrary (y), 
for possession follows the property when there is no actual possession in 

(p) Pyp V. Munxford. 1 1 Q. U. OTi). («) Ante, pp. 120-22; post, ch, 20, s. 2. 

(y) Clacton V. Corby, 2 B. 81^. (.r) Pvrcivul v. Stamp, 9 Exch. 174. 

(/■) Cox V. (ihte, ante, i). 4(5. • (y) I’arke; B., Hebbert v. Thomas, 1 C* 

(/) Ante, p. 242. Coin. Dig. Trespass. M. & it. 804. 

(/) Lane v. Dixon, 2 C. B. 770. 
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another person {z). Actual or constructive) possession, without proof of 
any title to the soil and freehold, is quite sufficient to support an action 
against a wrong-doer ; for he who commits a trespass upon the possession 
of another, being himself a wrong-doer, has no right to put the other 
party to proof of title. A lessee of the vesture or herbage, or a purchaser 
of growing crops, who has a right to the use of the land for bringing 
the crops to maturity, and has, consequently, an interest in the soil, may 
maintain an action for a trespass upon his close or land against any 
person who wrongfully comes upon the land, or interferes in any way with 
the growing crops (a) ; but a purchaser of crops arrived at maturity, who 
has bought them with a view to their immediate severance a^ chattels, 
and has no interest in the soil, cannot maintain an action for a trespass 
upon the land, but must coniine his cause of action to a claim for damages 
for an injury to goods and chattels (i). 

Very slight evidence of possession is sufficient to establish a pnind 
facie title to sue for an injury to realty, such as the occupation of the soil 
with stones and rubbish, which have been placed thereon by order of tlie 
plaintiff, and k'^pt there for some short time without molestation, or the 
building of a wall, or a dam, mound, or fence, which goes on for some 
weeks without interruption, and is then knocked dowm (c) ; or the 
inclosure or cultivation of a piece of waste ground, the mowing of the 
grass thereof, or the pasturing of a cow thereon for mere occupancy of 
land, however recent, gives a good title to the occupier, whereon he may 
recover as against all who cannot prove an older and better title in 
themselves {d). The digging of pits in a common, and throwing out 
heaps of earth, are ptiind facie proof of ownership of the heaps cast out, 
so as to support an action against a wrong-doer for carting away the 
heaps («). 

A mere intruder may have a possession sufficient to enable him to 
maintain an action against a person who docs an injury to that possession; 
but he cannot maintain any action in which it would be necessary to 
prove title (/). 

To maintain the action, however, there must in all cases be proof, 
either of title or of actual or constructive possession by the plaintiff* at 
the time the trespass was committed. Where, therefore, the plaintiff held 
some marsh-land under a tenant-for-life, so that his interesijt •ceased on 
the death of the tenant-for-life, and at the time of the determination of 
the life-interest, and down to the time of the commission of the trespass, 
( 2 ) Rex V. Mayor, <1?. of London, 4 T. . 1 D. & R. 225. 

26. (d)' CtUteria v. Cmvpcr, 4 Taunt. 547. 

(rt) Croahy v. Wadsworth, 6 East, 609. Matson v. Cooke, 0 Sc. 184 ; 4 Bing. N. 
(fc) Parker v, Staniland, 11 East, 360. C. 392. 

Evan» V. Roberts, 5 B. & 0. 837. (t*) Ndtlham v. Bowden, 11 Exch. 72. 

(c) Every v. Smith, 26 Law Exch. (/) Harper v. Oharlesworth, 4 B. & G. 
345. Dyson v. Collick, 5 B. 4; Aid. 600 ; 589. 
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and the commencement of the action, the plaintiff had no servants or 
cattle, or anything upon the land to show that he continued in possession 
of it, it was held that there was no proof that he was possessed of the 
land, and that his action was not maintainable {g). 

Where certain commissioners of sewers placed a dam in a public 
navigable river, the soil or bed of which was not vested in them, it was 
held that they had no such possession of the dam as would enable them 
to maintain an action against a wrong-doer for pulling it down (A). But 
if it be proved that contractors or commissioners of public works have 
got the permission of the owner of the soil for the erection of their works, 
or it be shown that they and their servants were in the actual possession 
of the works at the time of the commission of the trespass, this will be 
sufficient to enable them to maintain the action (e). 

Where a* landowner gave the plaintiff license or permission to build a 
bridge on the land of such landowner, for the use of the public, and the 
plaintiff built the bridge, and the defendant afterwards removed the 
parapets and carried away the stones, it was held that, on the severance of 
the stones from the land, they became chattels, the property in which was 
vested in the plaintiff', and that he was entitled to maintain an action 
against the defendant for carrying them away {h), 

Navigation commissioners authorized by statute to make a river 
navigable and form towing-paths, on making compensation to the adjoin- 
ing landowners, have no such possession of the soil of the towing-path, or 
of the artificial river-banks formed by deepening the river, and throwing 
out the soil from the bed to the sides of the stream as will enable them 
to maintain an action fora trespass for cutting down trees growing in the 
soil of the towing-path or the banks, although they may have been in the 
habit of repairing, mowing, and trimming the banks, and exercising acts 
of ownership over them (/). 

Proof of the possession of the key of a building is no proof of the pos- 
session of the building itself (m). 

If the plaintiff has come into the possession of the land after the 
trespass was committed, the trespass is not a trespass against him, and he 
cannot maintain an action in respect of it (71), unless it is a continuing 
trespass (0). 

Heir-at-law , — To sustain an action by an heir-at-law for trespasses 
committed upon land descended to him, where he is not in possession of 
the land, but the action is brought against a trespasser who contests his 

{g) Bmwn v. Noilci/t 3 Exch. 231 ; 18 (/) Ifollis v. Goldfinch, 1 B. & C. 218 ; 

Law J., Excli. ante, pp. 70, 230. 

(h) Duke ofNewcivttle v. CZarA, 8 Taunt. (w) Reveti v. Brown, 5 Bing. 7. 

021. \n) Pilgrim v. Southamp. dc. Rail. Co., 

(i) Dyson v. Collick, 6 B. & Aid. 000. 18 Law 3., C. l\ 332. 

(A) Harrison v. Parker, 0 East, 104. (o) Holmes v. Wilson, 10 Ad, & E. 503. 
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title, there must be proof of entry )by the heir, and, after entry, his right 
of possession relates back, so as to support an action against a wrongs 
doer for a trespass committed at an antecedent period {p). 

Proof of disseisin and re-enti'y. — If one disseises me, and during the 
disseisin he cuts down the trees or grass, or the corn growing upon the 
land, and afterwards 1 re-enter, I shall have an action of trespass against 
him for the trees, grass, corn, <fcc. ; for, after ray regress, the law, as to the 
disseisor and his servants, supposes tin freehold always continued in me (^). 
Ily his re-entry the disseisee is remitted to his first possession, as if he 
had never been out Of possession (r). A person, therefore, who has the 
freehold and a right to the possession of land may, by a peaceable entry 
upon the land, acquire sufficient possession of it to enable him to maintain 
an action for a trespass against any person who, being in possession at the 
time of ills entry, wrongfully continues upon the land {sf It is not 
necessary that the party who makes the entry should declare that he enters 
to take possession. It is suffi'*.ient if he docs any act to show his intention, 
and, having regained constructive possession by his peaceable entry upon 
the 'mlawful possession of the oceupier, and being entitled to treat the 
latter a.: a trespasser, all those who come upon the land without title, 
after such vesting of possession, are trespassers, and liable to be sued as 
such. If a landlord, having a right to the possession of land on the ex- 
piration of a lease, sends his agent to the land to demand possession, and 
the agent enters and makes the demand, this is a sufficient entry to clothe 
the landlord with the constructive possession, so as to enable him to sue 
in trespass all persons who subsequently come upon the land by the 
authority of the tenant (^). 

Evidence for the defence. — Under a traverse of the allegation in the 
declaration for a trespass, that the close was the close of the plaintiff, the 
defendant is at liberty to show title in himself, or some other person under 
whose authority he claims to have acted {u). 

If the defendant relics upon a plea of liberum tencmentum (ante, p. 244), 
he must prove that the land whereon the alleged trespass was committed 
was his own soil and freehold, and that he was entitled to the possession 
of it as against the plaintiff. By this plea the defendant admits, as we 
have seen, that the plaintiff is in possession, and that he himself is, prima 
facie, a wrong-doer ; but he undertakes to show a title in himself which 
shall do away with the presumption arising from the plaintiff’s possession. 
He may do this either by showing title by deed in the usual way, or by 


(p) Barfirtfv. JCarl of Guildford, 1 M. B. 220. Litchfield v. Readj^, 5 

J., Exch. 2H1; 1] Kxeh. 19. Exch. OSit. 

Of) Liford's cSLue, 11 Co. Hep. 51a. (/) Ileif v. Moorhause, 8 Sc. 108; 0 

(r) Jlok’tme v. Rawlins^ MoorO, 401. Bing. N. C. 52. 

(«) Butcher v. Butcher, 7 B. d; 0. 402 ; (m) Jones v. Chaptnan, 2 Exch. 812. 
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proving a possessory title for twenty years (x). If, under this plea, the 
defendant establishes a title to that part of the close on which the alleged 
trespass was committed, he will be entitled to a verdict ; for he is not 
bound to prove a title to the whole close, unless he has upon the record 
expressly undertaken to prove the whole close to be his soil and free- 
hold (y). 

When the plaintiff has in his declaration described by name or by 
abuttals the close in which, as he alleges, the trespass was committed, 
and the defendant pleads liberum tenenientum generally, the defendant 
cannot, by showing that he himself is possessed of a close of the same 
name and in the same vill, turn the plaintiff round, and prevent him from 
proving a trespass in his own close, as named in the deelaration (z). Tlie 
r^efendant must make out his title to the freehold on the very spot 
described the declaration ; and, on his proving a pnV/ia facie right to 
^’iter the close because it is his freehold, it will be competent* to the 
plaintiff to prove that it has been demised to him, and to show his lease, 
if he have one (a). Where separate trespasses are alleged to have been 
committed in three different closes specifically described in the declaration, 
and the defendant, by his plea, says, in effect, that each of them was his 
own soil and freehold, the issues will be taken distributively, so that the 
plaintiff may have a verdict as to one close, and the defendant as to 
another {h). 

Proof of leave and license. — If the defendarti relies upon a plea of 
leave and license, he must prove either an express permission from the 
plaintiff to the defendant to come upon the land (c), or circumstances from 
w'hich such a permission may fairly be implied {d). If, after a parol 
license to use a vray has been granted, the licensor locks a gate across the 
way, this is a revocation of the license, and the licensee cannot lawfully 
break open the gate to use the way (c). A licensee can, of course, take 
no better title or authority than the licensor himself possesses : and, 
therefore, if one tenant-in-common gives to the defendant license or per- 
mission to dig and carry away soil, or brick -earth, or turf, from the estate 
holden in common, this will give the defendant no right or title ns against 
the other co-tenant-in-common, and will afford no answer to an action 
brought by the latter for a trespass (/). If the license or permission of 
the wife, daughter, or servant of the plaintiff has been obtained by the 
defendant, this will be no evidence of a license from the plaintiff, unless 
the surrounding circumstances show that the wife, daughter, or servant 

(a?) Brest v. Levery 7 M. W. ftOS. (c) Kavanagh v. Gudge, 7 M. A' Gr. 31C. 

(//) Smitti V. Eogstorty 8 M. & W. 38fi. (d) -Ditcham v. Bondy 3 Camph. 524. 

{z) Cocker v. Crompton, 1 B. & 0. 401. (f) Pgde v. Graham, 32 Law J., Exch. 

Lempriere v. Humphrey, 3 Ad. & E. 180. 27. 

(a) Harvey v. Brydges, 14 M. & W. (/) Wilkinson v. Haygarth, 12 Q. B. 
441 ; 1 Kxidi. 201. 810. 

{b) Phythian v. White, 1 M. & W. 223. 
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Lad tho plaintiff’s express or impljed authority to grant the license {g). 
Under a general plea of leave and license, the defendant is bound to prove 
a license co-extensive with all the acts of which the plaintiff complains; 
for if some of these acts are not covered and authorized by the license, 
the plaintiff will be entitled to damages in respect of them. A license 
to a defendant to have the key of a house, and to enter it when he pleases, 
will not authorize the defendant to enter the house otherwise than by the 
door, in the ordinary way. If, therefore, the defendant, having lost the 
key, enters the house by a window, he commits a trespass ; and if evil- 
disposed persons, following his example, get into the house through the 
same window, and rob the house, the defendant will be^ responsible for the 
damage done (A). 

Where a man is licensed to do a thing, it necessarily implies that he 
may do everything without which the thing authorized to be done cannot 
be done (ante, p. 68). If, therefore, the plaintiff has authorized the 
defendant to sell furniture and effects in the plaintiff’s house, the license 
extends to all such assistants as may bo necessary to enable the plaintiff 
to eff’‘ct the sale and remove the goods (?). A plea of leave and license 
is not supported by proof that the plaintiff sold to the defendant certain 
goods and chattels which were deposited on the plaintiff’s premises, and 
that the defendant entered upon the premises to remove the goods, for 
there is no implied authority to a purchaser to enter upon the vendor’s 
land and help himself t#the goods. There must be an express agreement 
to that effect (yC). 

A license obtained by wilful misrepresentation and deceit is a mere 
niillit}’’, and will not justify or excuse a trespass by a defendant who was 
a party to the misrepresentation {1). And if there has been a mistake 
and misunderstanding between the parties without fraud, the license will 
be a nullity (m), but the misunderstanding will go in reduction of damages 
in an action for the unintentional trespass. Under a replication denying 
the fact of the license, the plaintiff may proAe that it was revoked, with 
notice to the defendant prior to the commission of the trespass (??,). 
A parol license to enjoy an easement over or upon the soil and freehold 
of another is at once determined, a& we have seen, by a transfer of the 
property, and the grantee of the license is consequently a trespasser 
if he afterwards enters upon the land in the exercise and enjoyment 
of his supposed right, although he has received no notice of the 
transfer (o). 

{if) Taylcr Fisher, Cro..Eliz. 246. (m) Bridges v. Blanchard, 1 Ad. & E. 

Hoi drhujshfj U) Bag, ih. H7 a. 55 J. 

(A) Aneastery. Milling, 2 D. 714. {«) Adams v. Andrews, J5 Q. B. 201. 

(i) Dennett v. Grover, Willcs, 195. Barnes v. Hunt, 11 East, 451; onto, pp. 

(A) Williams v. Morris, 8 M. & W. 04, 05. 

(o) Wallis V. Harrison, ante, pp. 77- 
(/) Boper V. Harper, 4 Bing. N. C. 20. 81. 
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Proof of pleas of justification. — If the defendant has pleaded a plea 
justifying the trespass in the exercise of a privilege, profit a prendre,, or 
easement, he must prove his right or title to the enjoyment of the incor- 
poreal hereditament, either under an express or implied grant (ante, 
pp. 66-76), or by prescription (ante, pp. 91-96) ; and he must make out 
his justification as to that part of the close named in the declaration in 
which the trespass is proved to have been committed (jp); but it is not 
necessary, in support of pleas of user and enjoyment under the Prescrip- 
tion Act, to show an actual exercise of the right in the very spot, when 
it is parcel of a larger tract. It is sufficient to show user and enjoyment 
over the larger tract under such circumstances, that it may reasonably 
be inferred that the right extended over the whole of the larger tract, 
including the spot in question ( 5 ). 

Proof of right of way — Pleas of justification. — If the defendant justi- 
fies in the exercise of a right of way (ante, pp. 68 , 98, 113, 118), he must 
prove a right co-extensive with the right claimed (r). If he proves a 
larger and more extensive right than he claims, but the right claimed is 
included in the more extended right proved, there is, as we ‘have seen, 
no variance. Thus, a plea of a right of foot-way is supported by proof of 
a right of way for carts or carriages, as a carriage-way always includes a 
foot-way {s). A pica of a right of way in the occupiers of certain 
premises may be established by proof that the defendant is seised of a 
freehold or copyhold estate in such premises, agd that they are in the 
occupation of a tenant to whom he has demised them ; for a landlord 
may be constructively an occupier so as to give liim a right to use a way 
appurtenant to his own 'premises, although those premises are in the 
possession of a tenant. The landlord of a tenement to which a right of 
way is appurtenant may, while the tenement is in the occupation of a 
tenant, lawfully use the w^ay to remove an obstruction, and to assert the 
right of w^ay, or to view waste, or to demand rent, or for any other purpose 
connected with the exercise of his rights or duties as a landlord (f). 

A justification of trespass, under a custom for all the inhabitants of a 
particular town to walk and ride over a close of arable land at all season-^ 
able times in the year was holdcn bad, because it appeared that the tres- 
pass was committed when the corn was standing, and it was held that 
“ seasonable time ” was partly a question of law and partly of fact (?/). 

Proof of deviations extra viam in the case of private tvays. — When a way 
has once been assigned, or a prescriptive right to go in any particular 
direction established, the course or direction of the way cannot be altered 

(p) Bassett v. Mitchell, 2 B, & Ad. 105. ante, p. 127. 

Wood V. Wedgewood, 1 C. B. 277. (/) Pnoid v. HollU, 1 B. k C. 9 ; 2 D. 

p/) Peardon v. UndtrhiU, 10 Q. B. 123. & 11. 31. 

(r) Brunton v. JIall, 1 Q. B. 7!)2. (m) Bell v. Warded, Willes, 202. Moun^ 

(s) Davies v. Stephens, 7 C. & P. 571 ; sey v. Ismay, ante, p, 82. 
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by one party without the consent the other. A grant of a right of way 
to and from a particular dwelling-house, coach-house, and stables, will not 
enable the defendant to go to and from an adjoining spot which he can 
reach from the same line of road. If there be a grant of a way to a 
particular corner of a field, the grantee can go to no other part (x). 
Where T had a way over the close of H, and H ploughed and sowed his 
close, leaving a way in an iinploughed place in the same close, it was held 
that T was not hound to use the new unploughed way, but was entitled to 
go where the ancient way was, II may, however, use the new way as 
long as it lies open ; • but if the owner afterwards stops up the new way, 
he has no right to remove the obstruction and pass along it (y). In the 
case of a public highway out of repair, 2 )assongers have a right to go 
upon the adjoining land, but this is not the case with a private way. If 
the passciiger deviates, he commits a trespass (z). 

If a man has a right of way to a close called A, he cannot justify 
using the way to go to A, aiid from thence to another close of his own 
adjoining to A (a). 

Proof of a puhlic right of tcag. — Nothing done by a lessee, without the 
knowlcdje or consent of the owner of the fee, will, as wc have seen (ante, 
p, 187), give a right of way to the public ; and the puhlic can take no 
larger or more extensive right of w^ay than the owner of the fee thinks fit 
to grant or to allow. ‘‘ They must take secundum formam doni^ and if 
they cannot take according to that, they cannot take at all. If a re- 
striction cannot by law exist as to a puhlic way, then the grant is only a 
license revocable.” Where, therefore, a landowner suffered the i)uhlic to 
use for several years a road through his estate for all purposes except 
that of carrying coals, it was held that this was either a limited dedication 
of the road to the public, or no dedication at all, hut only a license re- 
vocable ; and that a person carrying coals along the road, after notice not 
to do so, was a trespasser (6). 

Proof of a rvjht of way over vacant or waste strips of land extending 
alongside a public thoroughfare. — When,” observes Lord Tenterdeii, “ 1 
see a space of fifty feet, through which a road passes ’ between inclosures 
set out under an act of parliament, I am of opinion that, unless the 
contrary be shown, the public are entitled to the whole of that space, 
although, perliaps, from economy, the whole may not have been kept in 
repair. If it were once held that only the middle part, which carriages 
ordinarily run upon, was the road, you might by degrees inclose up to it, 

[^x\ llrnnintjy. Burnett, R lifxch. 103. (a) 1 Roll. Abr. 391. (Chimin. Piii- 

(y) Horne v. Widlake, Yelv. 141 ; Noy, vate) cited Allan v. Qomme, 1 1 Ad. & E. 

128. Mcignolds V. Edwards, Willcs, 283. 770. 

Ante, p. 1 18. (6) Marquis of Stafford v. Coyney, 7 B. 

(z) Taylor v. Whitehead, 2 Doug. 747. & C. 2f)7. As to proof of dedication of 

Bullard v. Harrison, 4 M. & S. 393. way, see ante, pp. 183-188. 
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SO that there would not bo room left for two carriages to pass. The 
space at . the sides is also necessary to afford the benefit of air and 
sun ” (c). 

Proof of miry on the plaintiff's land for the purpose of depositing thereon 
the plaintiff^ s own goods^ or removing therefrom the goods of the defendant . — 
In lloll’s Abridgement it is said, “ If a man comes into my close with an 
iron bar and sledge, and there breaks stones, and after departs and 
leaved the sledge and bar in my close, in an action for trespass for taking 
and carrying of them away, I may justify the taking of them and putting 
them in the close of the plaintiff himself next adjoining, especially giving 
notice of it to the plaintiff, inasmuch as they w'ere brought into my close 
of his own tort; and in such case of tort I am not bound to carry them 
to the pound, but may well remove the wrong done to myself by them 
by tort of the plaintiff” (d). An entry on the plaintiff’s land may be 
justified on the ground that the plaintiff took the defendant’s goods and 
carried them on to his own land, wherefore the defendant entered upon 
the plaintiff’s land and took his goods back again (r) ; but the entry is 
not justifiable from the mere fact of the j)lain tiff’s goods being on the 
defendant’s land. It must be shown that they came there by the plain- 
tiff’s act { /). 

Of the damages recoverable in actions for trespasses upon real property . — 
All damages which naturally result from the wrongful act of the defend- 
ant, and are directly traceable thereto, may be recovered by the plaintiff, 
if he claims them in the declaration iff), "^lierc the plaintiff, being 
desirous of letting his house, placed the key under the control of the 
defendant, and the key having been carried away, the defendant got a 
ladder and entered the house through a bed-room window which had no 
fastenings, and showed some strangers over the house, and a few nights 
afterwards the house was entered, apparently by the same window, and 
valuable property of the plaintiff was stolen, it was held that the defend- 
ant was responsible in an action of trespass for the loss the plaintiff sus- 
tained by the robbery (A). 

Trespasses on land after notice or warning not to trespass . — Surrounding 
circumstances of aggravation will materially infiuence the amount of 
damages to be recovered for a trespass upon land. Where the plaintiff, 
a gentleman of fortune, was shooting upon his estate, and the defendant, 
a banker and magistrate, and member of parliament, went up to the 

(c) Rex V. Wright ^ ante, p. 189. 340. 

{d) Cole V. Maundy^ 1 lioll. Abr. Tres- [/) Patrick v. Colerick, 3 M. <£: W, 485. 
PASS, 1 pi. 1 7, p. 500. Rea v. Sheirardj Anthony v. Haney ^ 1 M. Sc. 300 ; 8 
2 M. W. 420. Bing. 180. WiUiams v. Morris, 8 M. & 

(e) 3 Vin. Abr. Trespass, 1. As to W. 488. 
breaking open a door to get at books and (g) Ante, pp. 58, 59, 129 ; and post, 
papers, see Burridge v. Nicludts, 30 Law ch. 22. 

J., Exch. 145. Blades v. Higgs, ib. C. P. (/i) Ancaster v. Milling, 2 D. dr R. 714. 
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plaintiff and told him he would jiin his shooting party, and the plaintiff 
declined, and ordered him off his land, and gave him notice not to shoot 
there ; but the defendant swore that he would shoot there, and did ^o, and 
threatened and defied the plaintiff, and the jury gave 500/. damages, the 
Court refused to disturb the verdict. “ 1 do not know,” observes Gibbs, 
C. J., “ upon what principle we can grant a rule for a new trial in this 
case, unless wo wore to lay it down that the jury are not justified in 
giving more than the absolute ^pecuniary damage that the plaintiff may 
sustain. Suppose a gentleman has a paved walk in his paddock before 
his window, and that a man intrudes and walks up and down before the 
window, and remains there after he has been told to* go away, and looks 
in while the owner is at dinner, is the trespasser to be permitted to say, 

‘ Here is. a halfpenny for you, which is the full extent of all the mischief 
I have done,’ would that be a compensation” (/)? 

Where a landlord entered* upon premises demised to his tenant, with- 
out asking the leave of the latter, and sold the timber-trees standing 
in the hedge-rows, and caused them to be felled, and cut up, and removed, 
and great damage was done to the growing crops of the tenant, and the 
latter brought an action against the landlord for damages, and recovered 
100/. beyond the net value of the whole of the crops, the Court declined 
to interfere to have the amount of damages reconsidered, although they 
were of opinion that the jury had taken an exaggerated view of them 

Damages in respect of trespasses in dwell ing-houses . — The Jaw guards 
with great jealousy and watchfulness the peaceable possession by every 
man of his dwelling-house, and enables all Avho have been disturbed in the 
enjoyment thereof to recover substantial damages from every wilful and 
intentional intruder, though no actual pecuniary damage can be proved 
to have been done in point of fact either to property or the person (/;). 
“ Rights of action of this sort are given,” observes Lord Denman, “ in 
respect of the immediate and present violation of the possession of the 
plaintiff, independently of his right of property ; they are an extension of 
that protection which the law tlirows around the person, and substantial 
damages may be recovered in respect of such rights, though no loss or 
diminution in the value \)f property may have occurred (/). 

Assessment of damages in cases of injury to buildings. — The amount of 
damages to be recovered in an action of tort for the wrongful and malicious 
demolition of a house in the actual occupation of the owner, seems to be 
peculiarly for the consideration of a jury. The question for them to 
determine is, what sum oj money will rep.alr the injury done to the plain- 
tiff by the loss of his house, and what sum will be required to replace the 

(i) Merett v. Harvey, 6 Taunt. 441. {k) Scare v. Lyons, 2 Stark. 318. 

0^ Williams y. Currie, 1 C. B. 847. (Z) Royers v. Spence, 13 M. & W. 681. 
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house, as nearly as practicable, in the situation and state in which it was 
at the time of the commission of the injury (jn). 

Assessment of damages for digging and carrying away coal and earth , — 
In an action for a trespass in taking away the plaintiff’s coal, he en- 
titled to recover the value of the coal at the time of its severance from 
the soil, and the trespasser cannot claim any deduction therefrom, in 
respect of the expense incurred hy him in getting the coals (n), unless 
there is a real disputed title. This value is the sale price at the pit’s 
mouth, after deducting the expense of carrying the coals from the place in 
the mine where they were got to the pit’s mouth. The plaintiff is also 
entitled to compensation for all injury done to his soil by digging, and for 
the trespass committed in dragging the coal along the adit of his mine. 
The estimate of the loss from the removal of the coal depends upon the 
value of the coal at the time of its severance from the soil ; and the de- 
fendant has no right to any deduction in respect of royalty payable hy the 
plaintiff to the mine-owner on coals got from the mine (o). 

Where an action was brought for digging into the plaintiff’s glose, and 
carrying away therefrom large quantities of earth, soil, &c., it was held 
that the plaintiff was entitled, hy way of compensation, to what the land 
was worth to him, and not to the amount which would be required to 
enable the plaintiff to replace the soil which had been taken away (p), 
As.^ess?Hent of damages in respect of trespasses hy diseased cattle, — If, in 
consequence of an unlawful entry of diseased cattle into the plaintiff’s 
close, the plaintifC’s cattle have become infected with the disease, this is 
matter of aggravation of damages, and may be recovered, if claimed in a 
declaration for the trespass {q). 

Assessment of damages where the plaintiff has no certain or determinate 
inien'est in the property, — If the plaintiff is only tenant-on-sufferance or 
tcnant-at-will, the damages may be merely nominal. Where a trespass, 
of which the plaintiff corn jdained, consisted in pulling down a wall between 
the close of* the plaintiff and an adjoining close of the defendant, in the 
doing of which a few bricks and some mortar fell upon the plaintiff’s land, 
and no evidence was given as to the nature of the plaintiff’s interest in 
the promises, and the jury gave Is. damages, it was held, that as the 
plaintiff had not proved that he had any interest in the land beyond that 
which results from the bare possession, he had not shown himself to be 
entitled to any greater damages than the jury had given (r). But where 
the plaintiff proves that he is in the actual occupation and possession of 

the land and crops growing thereon, he will bo entitled to recover exem- 

• 

(wi) Ihike of Newcastle v. Hundred of Morgan v. Powell, 3 Q, B. 283. 

Broxtowe, 4 B. & Ad. 282. (;0 Jones v. Gooday, 8 M. & W. 146. 

(w) Martin v. Porter, 6 M. & W. 352. (y) Anderson v. Buckton, 1 Str. 192. 

(o) IPild V. Holt, 0 M. & W. 672. (r) Twyntan v. Knowles, 13 0. B. 224. 
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plary damages from trespassers wljo wrongfully enter upon the land, and 
trample down and injure the crops, although he is only tenant-at-will ; 
for if a stranger subvert land leased at will, the lessee may bring an. action 
against him and have <lamagcs for the profits ; and the lessor may have 
another action, and recover damages for the destruction of the land (s). 
But as the injury consists of two parts, an injury to % temporary right in 
the lessee and to the permanent freehold of the lessor, the damages must 
be assessed with reference to their several interests ; for where different 
persons have distinct rights in the subject-matter of a trespass, the com- 
pensation must be to each in proportion to the injury he has received. 
One of them cannot claim that part of the compensation which belongs to 
another ; nor can the satisfaction made to one be a bar to an action brought 
by the other (/). 

Apporxiomnent of damages as heticeen tenant and reversioner (?/). — In the 
case of injuries to trees, the damages from the immediate loss of the shade 
and fruits of the trees are recoverable by the occupier or lessee ; the damage 
from the^loss of the timber and body of the tree falls to the reversioner (x). 
To entitle the reversioner to damages, it must be shown that the trespass 
or injury for which he sues is of a permanent nature; for he is not entitled 
to sue, as we have seen (ante, pp. 54; 121), in respect of mere temporary 
trespasses, where the repetition of the act, without interruption, would 
not destroy any right of the reversioner, or establish any adverse rigliL 
against him : but if the injury complained of is a damage to the 
inheritance, so that if the reversioner wanted to sell the reversion, the 
injury would lessen the value of it, substantial damages are recoverable. 
In an action for an injury to the plaintiff‘’s reversionary interest, by 
pulling down a house in the occtipation of the plaiiitilf’s yearly tenant, it 
was held that the diminution in the saleable value of the premises was the 
true criterion of damage, and that the jury should consider how much less 
the laud was worth in conse([ucnce of the loss of the house (//). The 
cutting and carrying away soil is a permanent injury to the teversi oner, 
and an infringement upon his proprietary right, though no actual damage 
be done to the land (z). 

Damages recoverable from one of several co-trespassers, — Where, in an 
action for a trespass by the defendant, with horses, &c., upon the plaintiff’s 
laod, it appeared that the defendant was the huntsman of the Berkeley 
hounds, and that he followed the hounds, accompanied by a large con- 
course of persons on foot and on horseback, over the plaintiff’s land, and 
destroyed the fences, and injured the crops, Ijord Ellenborough held that 
the deffindant was answerable for the whole of the damage, and directed 

(j») 2 Koll. Abr. 551. (a;) liedinfjjield v. Onslow, 3 Lev. 211. 

(<) Chambre. J., AttersoH v. Stevens, (y) llosking v. Phillips, 3 Kxch. 108. 

1 Taunt. 104. (z) Alston v. Scales, 2 M. & Sc. 0; 9 

(m) Ante, pp. 58, 59, 130, 178, 170. Bing. 3. 
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the jury not to estimate the damage according to the mischief which 
the defendant had indi,yidually occasioned by his trespass, but according 
to the aggregate amount of mischief done by him, and his co>trespasscrs, 
and the hounds (a). 

Damages recoveraUe frtm tenants who hold over wrongfully after the 
expiration of a notice to quit — Where a tenant holds over, after the 
expiration of a notice to quit, the landlord is entitled to recover from him 
any reasonable damages and costs that may have been sustained by him 
in an action at the suit of a party to whom he had contracted to let the 
premises, but to whom he was prevented from delivering possession 
through the wrongful act of such tenant (6). 

Prevention of trespasses hy injunction, — The Court of Chancery will 
not grant an injunction against a temporary trespass by a mere wrong- 
doer, inflicting no permanent injury upon the property, and being only a 
source of temporary annoyance or discomfort, as there is ample remedy at 
common law for such injuries, and the wrong-doer may at once be turned 
off the land (c). But whenever trespasses have been repeated a|piin and 
again, so as to become a nuisance, an injunction will be granted against 
the i)ersevering wrong-doer (d). Neither will the court interfere to pro- 
tect a dry, strict legal title to property held for the benefit of the public, 
where the holder has no beneficial enjoyment therefrom, and no real sub- 
stantial injury has been done to the property {e). But where a trespasser 
comes upon land in the i)os.session of the plaintiff or his tenants, and 
commits acts of destructive trespjiss, either by mining, or quarrying, or 
cutting down timber without a colour, or shadow, or pretence of title, 
and the property may be destroyed before you can arrest his proceedings 
at law, there is a case for an injunction (/). Whenever, also, the trespass 
is of such a nature that irreparable injury will be caused by the repetition 
of it, and the defendant repeats, or threatens to repeat it, an injunction 
will be granted to restrain him from so doing. Thus, where the defendant 
had removed stones protecting the plaintiff’s sea-wall, and an action of 
trespass had been brought, and damages recovered, and the defendant 
after that began again to remove stones, and by so doing exposed the 
plain tifl‘’s land to inundation, the court granted an injunction {g). 

But the court will not interfere, at the suit of an owner of property, to 
restrain a mere stranger from vcxatiously distraining on, or otherwi^ 
molesting, his tenants in possession of the property (/i), unless the de- 


(tt) Hume V. Oldacre^ 1 Stark, 352 ; and 
see post, eh. 22. 

(h) Bramley v. Chesterton^ 2 C. B., N. 
S. 005. 

(r) Mm'ttmer v. Cottrell^ 2 Cox, 205. 
Att-Gcn, V. Ilalhtt 10 M. Jk W. 581. 

d) Coiilson V. White, 3 Atk. 21. 

e) Wandsworth Jjoard of Works v. S, 


W. Rail. Co., 31 Law J., Ch. 854. 

(/) V. C. Wood, Talbot (Earl) v. Hope 
Scott, 4 Kny & J. 1 13. Thomas v. Oakley^ 
18 Ves. 180. Cowpvr (Earl) v. Baker, 
17 Ves. 128. Lonsdale (Earl) v. Curwen, 
3 Bligh, 108, n. 

(//) Chalk V. Wyatt, 3 Mer. 088. 

(A) Best V. Drake, 1 1 Hare, 369. 
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fendant is a pauper, and the wrongful acts are of such a nature that the 
recovery of damages at law would not constitute , an adequate remedy (t). 
And when the assistance of the court is not invoked for the protection 
and preservation of property from depredation by a trespasser, but to pre- 
vent the enjoyment of a privilege, such as a right of way claimed on 
one side and denied on the other, the court will not interfere by injunction, 
but leave the parties to their legal remedy. 

Thus, where a tramroad had beer made by the defendants across the 
farm of the plaintiff’s, with tlie license and permission of the fjccupying 
tenant, but without the knowledge and consent of the plaintiff, who resided 
at a distance, and the plaintiff filed a bill for an injunction to prevent the 
defendants from entering upon the .land and using the tramway, the court 
refused to interfere. “ The tiling here complained of,” observes the Lord 
Chancelloi’^ has been done. The tramroad has, with the leave of the 
tenant in possession, been completed, and the court is asked by the bill 
to restrain the defendants, who, having finished the undertaking, are now 
in the^aily use and occupation of it, from continuing so to use it, and 
from interrupting the servants and vvorknicn of the plaintiff in their 
attempts to destroy it. in other words, the court is virtually asked to 
eject the defendant, and authorize the plaintiffs themselves to take pos- 
session of the tramroad. The ease originally may have been a ease of 
waste — waste occasioned by the cutting of the tramroad and the laying 
the iron rails over the plaintifl’s land; but what is now claimed by the 
defendants is simply a right of w'ay; and if they are not entitled to that 
right, they arc mere trespassers, and the plaintiffs have their proj)er 
legal remedy against them as such (i). 


(i) Undtjsun V. Durr, 2 Jlir. N. S. 1014. 
(A-) JJrrre v. duvsl, 1 ]Myl. A: Cr. f)22. 
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SECTION 1. 

OP TRESPASS AND CONVERSION OF CHATTELS. 

Trespass upon personalty . — If one man mcdtllcs witli the goods and 
chattels of another, cither by laying hold of, removing, or carr}dng away 
inanimate things, or by striking, cliasing, or driving cattle, sheep, and 
domestic animals in which the owner has a valuable property, he is guilty 
of a trespass, and is responsible in damages, unless the act can be 
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justified on the ground that it was done in necessary self-defence of the 
person, or of property, or of one’s absolute or relative rights, or in obe- 
dience to some legal or personal authority, or can be excused on the ground 
that it was the result of inevitable accident, or was caused by the negli- 
gent or wrongful act of the plaintiif himself (/) ; as where a man wrong- 
fully suffers his cattle to trespass upon my land, or leaves thereon corn or 
hay which he ought to have removed, and his cattle get injured, or his 
corn or hay is eaten by my beasts. In these cases he has no remedy for 
the injury, as it was caused by his own default (m). 

If a man’s goods <ind chattels cbstruct me in the exercise of my right 
of way, I have a right to remove them. If he places .a horse and cart in 
the way of the access to my houses or before my door, so that I cannot 
drive up to it, I have a right to lay hold of the horse and load him away, 
and, if necessary, to whip him to make him move on (n). So, if a person’s 
goods are placed on my ground, 1 may lawfully remove them (o); and if 
his cattle or sheep come upon my land, I may chase them and drive them 
out. When the defendant with a little dog chased the plaintiff’s shcc[) 
out of his grounds, where they wore trespassing, and the sheep went into 
another man’s land next adjoining, and the dog juirsucd them there, and 
the defendant did his best to recall his dog, but the dog could not be re- 
called at once, and the plaintiff sued the defendant for chasing and worry- 
ing his sheep, it was held that the action was not maintainable, as the 
defendant had not incited the dog to chase the sheep after they had left 
his premises, but had done his best to call the dog off (/;). But the 
chasing of trespassing beasts with a mastiff dog is unlawful, and if any 
damage is done to them by such a dog, the plaintiff w ill be responsible for 
a trespass (</). 

If a dangerous animal is let loose by a man who is accpiainted with 
its ferocious disposition, and the animal bites or otherwise violently 
injures another, an action for a trespass is maintainable against the 
person who set it free (?'). 

If a dog chases conies in a warren, or deer in a park, or sheep in a 
fold, he may be killed by the owner of the animals to i)revent their 
destruction (.9), but not after the chasing is discontinued and the peril 
has ceased (^). 

If a chattel has been lost by one man and found by another, the finder 

(0 Ante, pp. 2, 10-19; post, ch. 8. (p) v. Faudrye, Popli. 101, 

CONTRIIJI TORY NEaj.iGP:N( E. cited 4 Tlurr. 2094. 

(»i) Webh V. Palfmoaier^ Godb. 2S2, (ry) Kiny v. I l^reem. 047. 

pi. 401, HtitPjpp. 10-20. Farmers. Hunt, (r) I)e‘ Grey, C. J., 0 Wils. 410. 

Bruwul. 22f*. Lrame v. Rrny, ante, p. 2. 

(w) fUaiv! V. SiranHj 2 Str. 872. {s) IVadhurst v. Damme. Cro. ,Tac. 45. 

(g) Cole V. Maundy. Poll. Abr. Trks- Barrington v. Tamer. 0 Lev. 28. 

PASS, 1,1']. 17, p. 560. Rva^\ Stieu-ardt (/) Janmn v. Brown. 1 Campb. 41 
2 M. & W. 420. Wells v. Head, 4 (J. & P. 508. 
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has an implied license or authority from the owner to take the chattel 
and keep it for his use (u). But though the taking of a chattel may be 
lawful in the first instance, yet if the party who has taken it abuses it, 
uses it, or wastes it, he may render himself a trespasser ab initio j and 
disable himself from justifying or excusing the original taking, as well 
as any of his subsequent dealings with the property (v). 

Conversion of chattels . — If a man, who has no right to meddle with 
goods at all, takes them and removes them from one place to another, an 
action may be maintained against him for a trespass, but he is not guilty 
of a conversion of them, unless he removed the goods for the purpose of 
taking them away from the plaintiff, or of exercising some dominion or 
control over them for the benefit of himself or of some other person. 
Thus, where the plaintiff and defendant, who were porters on the custom- 
house quay, had each small boxes in a hut on the quay, for storing small 
parcels of goods until they could be put on board ship, and the plaintiff 
])laced some goods in the hut in such a manner that the defendant could 
not get to his box without removing them, which he accordingly did, but 
forgot to put them back again, and the goods were lost, it was held that 
the defendant had a right to remove the goods, and so far was in no 
fault ; but as he had not returned them to the place where he found 
them, there might be ground for an action for a trespass in meddling 
with them, but that there w'as no conversion of them, as the defendant 
had not in anywise disturbed the plaintifi's dominion or ownership over 
the property (jc). 

It has never yet been held that the single act of removal of a chattel, 
independent of any claim over it, cither in favour of the party himself or 
any one else, amounts to a conversion of the chattel. If a gate has been 
wrongfully erected by the plaintiff, so as to obstruct the defendant’s right 
of way, and the defendant juills down and carries away the gate and places 
it on his own land, in a convenient situation for. the plaintiff to fetch it 
away, if he thinks fit so to do, this does not amount to a conversion of 
the gate (?y). ** Siqipose,” observes Kolfe, B., “ I, seeing a horse in a 

ploughed field, thought it had strayed, and, under that impression, led it 
back to pasture, it is clear that an action would lie against mo for a tres- 
pass ; but would any man say that this amounted to a conversion of the 
horse to my own use ” (z) ? “ Scratching the panel of a carriage would 

be an act of trespass, but no conversion of the carriage ” (a). But any 
as])ortation of a chattel for the use of the defendant or some third person 
is a conversion of it, because it is an act inconsistent with the general 

(m) Isack V. Clarke, 1 Roll. Rep. 130. (y) Houghton v. Butler, 4 T. R. 304. 

(r) Oxleg v. Watts, 1 T. R. 12. Attack ( 2 :) Fouldes v. Willoughby, 8 M. & W. 

V. Bramufll, 32 I.aw J., Q. B. 140. And 651. 

SCO post, cli. 1 1 , s. 1. (ci) Aldcrson, B., ib. 640. 

(a;) Bushel v. Miller, 1 Str. 120. 
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right of dominion which the owner of the chattel has in it, who is entitled 
to the use of it at all times and in all places. 

If a man has possession of my chattel and refuses to deliver it up, 
knowing or having the means of knowing that I am the owner of it, this 
is an assertion of a right inepnsistent with my general dominion over the 
chattel, and the use whicli at all times and in all places I am entitled to 
make of it, and consequently amounts to an act of conversion (ft). There- 
fore, if one man who is intrusted with the goods of another puts them 
into the hands of a tliird person, contrary to orders, it is a conversion. 
If a person, without my permission, take my horse to ride, and leave him 
at an inn, this is a conversion ; for though I may have the horse on 
sending for him, and paying for the keeping of him, yet it brings a charge 
on me, and it is difTcreiit from the case of a misdelivery of goods merely 
owing to mistake (c). If a vendor who has sold goods on credit resells 
the goods before the day of payment has arrived, he is guilty of a conver- 
sion (d). If one man enters the lioiise of another, and takes an inventory 
of his goods, and gives him notice that they are distrained for rent and will 
be sold, this is evidence of a conversion (e). If one man takes the property 
of another without his consent, by abuse of the process of the law, this is 
an act of conversion (/). And if a party aids and assists in the sale of 
goods under a fraudulent and void warrant of attorney, he may render 
himself rcsj)onsible for a conversion of the property (g). 

If a sheriff sells more goods than are sufficient to satisfy an execution, 
he is liable for a conversion in respect of the excess. Whether he has 
sold more tlian was necessary is a question of fact in each particular 
case (//). If a judgment-debtor, against whom execution is issued, has a 
qualified interest only as a bailee in goods seized by the sheriff, and the 
sheriff, having no notice of the qualified interest, sells them absolutely, he 
is not, it seems, guilty of a conversion by the mere act of selling. It 
must be shown that he parted with the possession of the goods, and caused 
them to be used and damaged by the purchaser (z). If a landlord dis- 
trains and carries away goods, and, after selling enough to satisfy the rent 
in arrear, returns the surplus to the demised premises from whence they 
were taken, there is no conversion by the landlord of any part of the pro- 
perty, he having dealt with it no otherwise tlian he was by law entitled to 
deal with it (y). 

(h) Baldwin v. Cohi 0 Mod. 212. Bur- 710. Kvedham llawhmVfd 771, n. 
Touglws V. Bay no, .O H. & N. 2UG ; 20 (/) 6V«iw«tT v. /////, 5 Sc. 577 ; 4 Bing. 

Law J., Kxch. 1H8. N. C. 221. 

(c) Byeds v. Hay, 4 T. R. 204.* Tear v. (</) BiUitcr v. Young, 0 Ell. & Bl. 1. 

Freebody, 4: C. B., N. S. 205. (h) Aldrod v. Conslablo, 0 Q. B. 581. 

(d) Chinneryv. Fiall, 28 Law J., Exch. (*) Lanrashirv Wagtfon Oo. v. Fitzhuqh^ 
180 ; 5 H. & N. 205. Murtindnle v. Bmith, 6 H. &N. 502; 50 Law J., Exch. 251 ,* 

^ 9\ O) ^vansy. Wrig/U,2 H. & N. 627; 

(c) Neilau v. Hanny, 2 Car. & Kirw. 27 Law J., Exch. 60. 
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A mere negligent dealing with goods by a bailee to whom they have 
been delivered (post, ch. 9), is not a conversion of them. He may be 
liable to an action foi^negligence, but not to an action for a conversion, 
wliich only lies where some dominion is asserted by the defendant over 
the chattel, the subject of the action. One who takes possession of 
goods unlawfully, which are in consequence lost to the owner, is, to a 
certain extent, guilty of a conversion ; but where there is no unlawful 
taking of possession or assertion of dominion over the goods, although the 
goods may be destroyed, there is no conversion. If the goods of one man 
are consigned to another, whether rightfully or wrongfully, the consignee 
is justified in depositing them in a place of safe custody, and their destruc- 
tion there without his default cannot make him guilty of a conversion {k). 

Wrongful destruction of chattels, — Every wilful and wrongful destruc- 
tion of a chattel, or wilful and w^rongful damage to it, whereby the owner 
is deprived of the use of it in its original state, is a conversion of it. 
Thus, the taking of wine from a cask, and filling the cask up with water, 
is a conversion of all the wine (/). If a bailee of a cask of wine consumes 
})art of the wine, this, as against the wrong-doer, is a conversion of the 
whole of the wine ; but the wrong-doer cannot himself set it up and rely 
upon it as a conversion of the wdiole, so as to enable him in any way to 
take advantage of his own wrong (?»). But to constitute a conversion by 
rcascii of the destruction of chattels by the defendant, it must be shown 
that he destroyed them with the intention of taking to himself the pro- 
perty in them, or deriving some benefit from them, or with the intention 
of depriving the plaintiff of the possession or use of them ; for if the 
defendant, finding property belonging to the plaintiff encumbering his 
close, destroys it in endeavouring to remove it, without intending need- 
lessly and wantonly to effect its destruction, this is no conversion of the 
property (;/,). 

Fixtures severed from the inheritance so as to become personal chattels, 
may be made the subject of an action for a conversion, but not whilst 
they arc annexed to the freehold, and form part of the realty (o). 

Conversion of chattels hy purchasers ivithout title. — According to Lord 
Holt, the very assuming to one s self the property and riglit of disposing 
of another man’s goods is a conversion of them ; “ and certainly,” observes 
Lord Ellcnborough, “ a man is guilty of a conversion who takes my pro- 
perty by assignment from another, who has no authority to dispose of it ; 
for what is that but assisting that other in carrying his wrongful act into 
effect ” (/)) ? 

{k) Heatd v. Carey. 11 C. B. 093. 22 Law J., ib. 217. 

(/) Richardson v. Atkinson, 1 Str. 577. («) Colctjrave v. Dios Santos, 2 B. & G. 

(w) Pattesou, J., Vhilpott v. Kelley, 3 78. 

Ad. & pj. 100. {p) M^Combie v. Davies, 6 East, 540. 

(n) Simmons v. Lillysione, 8 Exch. 442 ; 
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When a demand and refusal must he pi'oved^ in order to establish a con- 
version, — When tlic chattels of the plaintiff have not been wrongfully 
taken possession of by the defendant, but have c#me into his hands in a 
lawful manner, he cannot be made responsible for a conversion of them 
until they have been demanded of him by the owner, or the party entitled 
to the possession of them, and he has refused to deliver them up. When- 
ever, therefore, the goods of one man have lawfully come into the liands 
of another, the owner, or party entitled to the pijpsession of them, should 
go himself, or send some one with a proper authority, to demand and re- 
ceive them ; and if tJic holder of the goods then refuses to deliver them 
up, or permit them to be removed, there will be evidence of a conversion (g); 
for “whoever,” observes Holt, C. J., “ takes upon himself to detain an- 
other man’s goods from him without cause, takes upon himself the right 
of disposif.g of them,” and is guilty of a conversion (r). The demand 
and refusal do not in themselves constitute the conversion. They arc 
evidence of a conversion at some previous period (s). 

What is a sufficient demand and refusal, — If, when goods are demanded, 
the parties in possession of them refuse to deliver them, except u])on a 
condition \vhich they have no right to im])Ose {t\ such as the giving a 
receipt in writing for the goods (?(), that is tantamount to an absolute 
refusal, and they are guilty of a conversion. If the party in possession of 
the good says, when the goods arc demanded of him, that he shall do 
nothing but what the law requires, and does not produce or tender the 
goods, this is evidence of a conversion of them (r). But though he 
at first refuses, 4f he afterwards, and before a writ is issued against 
him, goes to the plaintiff and offers to deliver them up to him, the 
effect of the previous refusal is done away with, and there is then no 
evidence of a conversion (./;). If the demand is for the delivery of an 
article to the plaintiff in some particular state and condition, a refusal to 
comply with the demand is not necessarily a conversion, as the defendant 
may not be bound, or may be totally unable, to deliver the article in the 
state required (y). 

So, if the demand is too large ; if the plaintiff, being entitled to 
demand five beasts, requires seven, and the defendant refuses to give up 
seven, such a refusal is no evidence of a conversion of the five which were 
never demanded (z). If the goods are not in the possession and under 
the control of the defendant, he is not guilty of a conversion in refusing 
to deliver them. If, therefore, at the time of the demand, they havp been 
(q) Timrnqoody. Robinson, (I Q. B. 772. 443. 

(f) Baldwin V. Cole, 6 Mod. 212. (v) Davies v. Nicholas, 7 C. & P. 330. 

(«) Wilton V. Oirdleslone, 6 B. & Aid. (x) Hayward v. Seaward, 1 M. & Sc. 

847> 450. 

(t) Davies v. Vernon, 6 Q. B. 450. (y) Rushworth v. Taylor, 3 Q. B. 700. 

Cobbett V. Clutlon, 2 C. & P. 471. iz) Abinyttm v. Lipsemnh, 1 Q. B. 780. 

(m) Barnett v. Crys. Pal, Co., 2 F. & F. 
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distrained or attached under legal process, they are in the custody of the 
law, it is no longer in the defendant’s power to deliver them up, and he 
cannot be made responsible for a conversion (a), 

“ Authorities are not wanting to show that a party is not guilty of a 
conversion because he does not at once restore the chattel, where it is not 
at the moment in his possession and under his own immediate control” (6). 
Tlie ground of the action is a wrongful conversion, and there must be' 
some evidence to show the defendant to be a tort-feasor. Where, there- 
fore, all that appeared was that some wine-warrants, the property of the 
plaintiff, came to the hands of the defendant in her representative 
character as administratrix of her deceased husband, and she handed them 
over to her attorney, and when the plaintiff demanded them, she said they 
were in^ her attorney’s hands, it was held that this was no evidence of a 
conversion (c). 

If there be a demand in words, and also a demand in writing, both being 
perfect, either of them may be proved as evidence of the conversion (^Z). 

Goods not in the possession of the defendant at the time of the dematuL— 
A man cannot be made a bailee (post, cli. 9) of goods against his will, 
and, therefore, if things come to be left at his house, or upon his land, 
without aiiy consent or agreement on his part to take charge of them, he 
is not thereby made a bailee of them {e) ; and if the goods are demanded 
of him, and he will have nothing whatever to do with the goods, and will 
not touch or meddle with them in any way, such a declaration, in answer 
to a demand of the goods, is no evidence of a conversion of them (/). 
Where the defendant, on entering into possession of some premises which 
he had taken on lease, found thereon some timber which had been 
deposited there by the permission of the previous occupier, and the 
plaintifC, to whom the timber belonged, demanded it of the defendant, who 
said, “ If you will bring any one to prove it is your proi)erty I will give 
it you, and not else;” it was held that this qualified refusal, taken in 
connexion wdth the surrounding circumstances, and the absence of all 
evidence of any intermeddling with the timber by the defendant, did not 
amount to evidence of a conversion {g). 

Goods found,-~-li a man finds goods and the o^vner comes and demands 
them, and the finder says that he will not deliver them to him until he is 
satisfied that he is the owner of them, and keeps the goods no longer than 
is reasonably necessary to enable him to make due inquiry, this is no con- 
version of the property (A). 


(«) Varrall v. Jtohimonj 2 C. M. & K. 
405. PiUot V. Wilkinson, 0 Jur. N. S. 
520. 

(6) 'VVilde, C. J., Toione v. Lcivis^ 1 C. 
B. (ill. 

(r) Canot v. Ilughct, 2 Sc. OGO : 2 Bing. 


N. C. 448. 

(fl) Smith V. Young, 1 Carapb. 430. 

{#•) Lethbridge v. Phillips, 2 Stark, 544, 
(/) Huu'kes V. Dunn, 1 Cr. J. 527. 
(//) Greeny, Dunn, 3 Canipb. 210, n. 
(hj Isack V. Clarke, 1 Boll. Hep. 130. 
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Goods deposited in the hands of public officers and bailees , — Any officer 
of the customs having the charge or custody of any goods which have 
come to his hands under the laws relating to the customs^ may refuse 
delivery thereof until proof shall be given to his satisfaction that the 
freight due upon the goods has been paid (t). Where goods, which have 
been left at sea, are deposited in the hands of an admiral or public officer, 
to be kept in his custody until salvage has been paid, and he refuses to 
give them up until it is ascertained whether salvage is due or not, such 
qualified refusal docs not amount to a conversion {j). A servant, who 
has been intrusted with the custody of goods by his master, does not do 
his duty if he gives them up on the demand of a stranger, without a 
previous application to his master for instructions. A refusal, therefore, 
by a servant to deliver up goods he has received from his master, without 
an order 1br authority from the latter, is a qualified, reasonable, and 
justifiable refusal, and no evidence of a conversion (k). The servant has 
a right to say, I received the goods from my master, and he ought to 
have an opportunity of admitting or rejecting your title, and of giving 
his instructions to me in the matter” (post, s. 2); but if, after having 
had an opportunity of receiving, or having received, the instructions of 
his master, he sets up, or relies upon, the title of the latter, and gives an 
absolute and unqualified refusal to deliver up the goods, he will then, 
if the person demanding the goods is entitled to the possession of them, 
be guilty of a conversion (Z). 

If the owner of goods has delivered them to a bailee (post, ch, 9) to 
keep for him, so that the bailee has received the goods under a valid title, 
and the bailor, subsequently to the bailment, has, by bill of sale, trans- 
ferred all his interest to a stranger, who demands the goods of the bailee, 
and the latter refuses to deliver them up until he has had time to receive 
the directions of the bailor, there is no evidence of a conversion (m). In 
an action for a conversion of chattels, it was held by Lord Kenyon, that 
where the demand of the things for which the action is brought is not 
made by the owner, who deposited them with the defendant, but by 
another person on his account, and the defendant refuses to deliver them, 
on the ground that heroes not know whether the things belong to him 
or not, and therefore keeps them till that is ascertained ; or that the 
person who applies is not properly empowered to receive them, or until he 
is satisfied by what authority he applies, that is not such a refusal as is 
evidence of a conversion (n). But if he sets up the title of his bailor, and 


(i) 22 & 20 Viet. c. 37, s. 2. 

(j) Clark v. ChamherUiin, 2 M. & W. 
83. Ker/ord v. Mondel^ 28 Law J., Exch. 
303. 

(A) Alexander v. Southey, 6 B. ^ Aid. 
240. Miren v. Holebay, 2 Mod. 245. 

(0 Lee V. Robinson, 25 Law J., C. P. 


249. 

(m) Lee v. Bayes, 18 C. B, 807 ; 25 
Law J., C. V. 249. Europ. dAustr, II. M. 
Co. V. R. M, St. P. Co., 30 Law J,, C. P. 
247. Sheridan v. New Quay Co., 4 C. B., 
N. S. 618. 

(n) Solomons v. Dawes, 1 Esp. 82. 
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affirms him to be the owner, or gives an absolute, unqualified refusal 
to deliver up the chattels, there is, as we have seen, evidence of a 
conversion (o). 

Where a pony-chaise was delivered to a workman to be painted, and 
the latter deposited ft in the hands of a party who refused to deliver 
it up to the owner, unless the latter either produced the person who 
placed the chaise in his hands, or an order from him for its delivery, it 
Avas held that the owner was entitled to the possession of his property, 
without doing either the one or the other (p). 

If a bailor has no title at the time of the bailment, the bailee can 
have none, for the bailor can give no better title than he has himself. 
The right to chattels personal, therefore, may be tried in an action 
against the bailee ; but the situation of the bailee, in cases of disputed 
ownership to goods in his hands, is not one without remedy. He is not 
bound to ascertain who has the right. He may, as we shall see (post, 
ch. 9, s. 2), file a bill of interpleader in a court of equity; or if he is 
sued in the superior courts, or the county palatine courts, he may obtain 
relief under the statute of 1 & 2 Wm. 4, c. 58 (post, ch. 9, s. 2 ), which 
enables defendants sued in those courts to obtain a stay of proceedings in 
the action until the rights of the adverse claimants are ascertained by a 
judicial decision in the manner therein provided. If the bailee forbears 
to adopt one or other of these modes of proceeding, and makes himself a 
party in the matter by retaining the goods for the bailor, he must stand 
or fall by the title of the latter ( 5 ^). 

Conversion of (pods by railway companies , — If goods are brought by 
mistake, and without right, and delivered at a railway station, the station- 
master has no right to detain them after demand by the owner, and the 
tender of any reasonable expenses due upon them. Wliere, therefore, a 
station-master said, in answer to a demand of some goods, “ The goods 
were brought to our station by an intermediate line, which has no right 
to send goods here, and 1 shall send them back,” it was held that the 
railway company was liable for the conversion of the goods (r). But, in 
order to fix the company, it must be shown that the wrongful act was 
done by their authority, that is, by some person acting for them within 
the scope of his authority {s). 

Conversion of hills and notes , — A man who holds a bill of exchange for 
a particular purpose has no right, without authority, to go and receive 
money on the bill, and if he does so, he is responsible for a conversion of 


{o) JHllot V. Wilkinson, 9 Jur. N. S. 12 Law J., Exch. 117. 

Exch. 523. Woodley v. Coventry, ib. 548, (r) Rooke v. AFid, Rail, Co., 16 Jur. 

(;j) Burton v. Bauyhan, 0 C. & P. 074. 1069. 

( 7) Ld. Tont-erden, Wilson v. Anderton, («) Clover v. Lond, A N. W, Ac,, 5 Exch. 

1 11. & Ad. 450. Atkinson v. Marshall, 06. 
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the instrument (t). If, therefore, a bill of exchange or negotiable security 
is delivered into the hands of an agent or mandatary, that he may get it 
discounted, and he neglects to do so, and pays away the bill or note in 
furtherance of his own purposes, he is responsible for a conversion of the 
security («) ; but if ho pursues the authority given him, and gets the bill 
discounted, but misapplies the proceeds, he is not responsible for the 
conversion of the security, but for the misapplication of the money (a?). 

If a party takes a bill or note after it becomes due, or under such 
circumstances of suspicion as should have prompted inquiry, he takes it 
with all its infirmities, and with the risk of its having been lost or 
stolen (y). 

Conversion of lost or stolen bank-notes or negotiable securities, — If a bill 
of cxcliange, bank-note, or promissory note is lost, and the finder refuses 
to dcliver'the instrument to the owner on demand, he is guilty of a con- 
version of it, and is responsible in damages to the extent of the full value 
of the security. If the instrument is })ayable to bearer, and the finder, 
before any demand is made upon him, delivers the note to another, he is 
exempt from all further responsibility in respect of it (c). If the party 
to whom it is transferred took the note with knowledge of the infirmity of 
the title of the person from whom he received it (t/), or if it is transferred 
to him for the mere purpose of enabling him to sue upon it, and he has 
given no value for the instrument, he will have no better title than the person 
from whom he has received it (^), and will be responsible for a conversion if 
he fails to deliver it up to the owner on demand. But if he is a bona-fide 
holder for value, and took and discounted the note without any knowledge 
that the ])erson from whom he received it had no title to it, he becomes the 
lawful owner of the instrument, and may retain it or pay it away (c). If he 
has given full value for the instrument, that is in general conclusive evi- 
dence of bona fides. If, on the other hand, he has paid a small sum for a 
bank-note of large value, payable on demand, that would be evidence the 
other way (d). The whole burthen of impeaching the title of the holder of 
the instrument falls upon the plaintilT, who disputes that title (<?). It is 
not enough for him to show that he lost the instrument, or that it has been 
stolen from him, and that immediately after the loss or the robbery it was 
found to be in possession of the defendant (/). The latter is not bound. 


(/) Almijtiry. Close, 10 M. W. 583. 
(ii) Crnnvhy. White, 1 Bing. N. C.414. 
Atkins V. Owen, 4 Ad. ife E. 810. 

(j) Palmer v. Jamiain, 2 M. & W. 282. 
{y) Oofjffeiletf V. Cnthhert, 2 N. R. 170. 
(r) Vaunt V. Huffhes, ante, p. 273. 

(a) Burn v. Morris, 2 Or. * M. 570. 
b) Bailey v. Bithvell, 13 M. & W. 73. 
e) Miller v. Race, 1 Burr. 452 ; 1 
Smith’s L. C. 395. Grant v. Vaughan, 3 


Burr. 1524. Lawson v. Weston, 4 Esp. 
57. 

(d) Raphael v. Bank of England, 17 C. 
B. 173. 

(e) Wore. Co. Bank v. JJurch. & Milt. 
Bank, 10 Cush. 480. Wyer v. Dorvh. dtv. 
Bank, 11 Cush. 51. 

(/) Miller v. Race, 1 Burr. 452 ; 1 
Smith's L. C. 305. 
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from proof of those circumstances alone, to account for his possession of 
the sccucity (g). But if the note is one of unusual value, and is found 
in the possession of the defendant immediately after the loss, and the 
latter declines to say from whom he received it, or to give reasonable 
information of the cil'cumstances under which he became possessed of it, 
he would be required to prove that he gave value for the instrument (h) ; 
and if it was payable to bearer on demand, and he gave much less than 
its real value, and took it from a total stranger, without making any in- 
quiry, and under circumstances which ought to have aroused suspicion in 
the mind of any prudent person, this will be evidence to show that he 
took it with knowledge of the infirmity of the title of the person from 
whom he received it, and to fix him with that infirmity of title. Gross 
negligence and want of caution arc not in themselves sufficient to defeat 
the title of the holder, where he has given value for the security (*) ; but 
gross negligence may be evidence of mala JideSy though it is not the same 
thing {k). 

In the case of stolen notes, if the possession is recent, and the sur- 
rounding circumstances such as to show that the defendant stole the note, 
or received it into his possession knowing it to have been stolen, the 
])laintiff cannot maintain his action unless he has prosecuted for the 
felony (ante, pj). 20-29). Jn all cases he should use due diligence to 
apprise the public of his loss (/). 

Conversion hj one of several paiiners, joint-tenants y or tenants-in-com^ 
mon of chattels, — The authorities seem to show that one partner or joint- 
tenant of a chattel cannot maintain an action against his co-tenant for a 
conversion of the chattel, in consequence of his having taken upon himself 
to sell the subject-matter of the joint ownership by sale not in market 
overt, as the sale uiulor such circumstances only transfers to the purchaser 
the vendor’s interest in the chattel, and renders the purchaser co-tenant 
only with the other part-owners ; but if the chattel be destroyed or sold in 
market overt, so as to transfer the entire property in the chattel to the 
purchaser, and oust the otlier part-owners of their proprietary rights, the 
sale would then amount to a conversion of the property, and the vendor 
would be answerable in damages to his other co-tenants {in). 

In Littleton (sec. 323) it is said that, “ if two be possessed of chattels 
personal in common, and one take the whole to himself out of tlie posses- 


(//) King v. MiUtmis 2 Campb. f). 

Ui) Baihy v. Bidweth 13 M. Sr. W. 73. 

(/) Bayley, J., Backhouse v. Harrison^ 
6 B. S' Ad. 1105. Raphael v. Bank of 
England, 17 C. B. 131, f)vemiliDg Snow 
V. Leaf ham, 2 C. it V, 317 . Snow v. Pea- 
cock, 11 Moore, 2^0 ; 3 Bin??. 403. Easley 
V, Croekford, 3 M. it Sc. 701 ; 10 Bing. 
243. And see post, s. 2, Title U} Mils and 


notes. 

(A-) Goodman v. /7anvv,4 Ad. <t E. 876. 
Arhouin v. Anderson, 1 Q. B. 504. 

(/) Beckwith v. Corrall, 1 1 Moore, 337 ; 
3 Bing. 444. 

(fn) Cresswell, J., Mayhew v. Herrick, 
7 C. B. 241). Bamardiston v. Chapman, 
cited 4 East, 121. 
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sion of the other, the other has no remedy but to take this from him who 
hath done the wrong, to occupy in common, &c., when he can see his 
time ” (w). “ This section of Littleton,” observes Maule, J., “ as it seems 

to me, is to be understood thus— that tliere may be dispositions of the 
subject-matter of the tenancy-in-common which will amount to a conver- 
sion, if done by a stranger, that are not so if done by a tenant-in-common. 
But I do not think that it therefore follows that no dealing with the 
thing by one of two tenants-in-conimon, which docs not amount to a 
total annihilation of it, can be a conversion as against his co-tenant. It 
may be that the co--tenant may, if he think fit, follow the thing and 
make title to it, notwithstanding its sale and delivery^ to a third person. 
But it does not follow that where one tenant-in-common has dealt with 
the chattel to an extent exceeding his authority, as where he sells it out 
and out tO a purchaser who carries it away, it would militate against a 
true understanding of the older authorities to hold that the co-tenant may 
treat that as a conversion ” (d). 

If one of two partners carries off the partnership property, and pledges 
it without the knowledge or assent of the other, this is not a conversion 
of the property by .the pledgor, and docs not render him liable to be sued 
by his co-partner, as he has a right to pledge to the extent of his limited 
interest, and to create a lien upon the partnership property (p). Where 
one of two partners became bankrupt, and the solvent partner directed the 
defendants to sell some partnership jwoperty in their hands, and the 
defendants sold it, and received the proceeds of the sale, it was held that 
the assignees of the bankrupt partner had no right to recover any of the 
proceeds of the sale from the defendant by action at law, but that they 
must proceed for an account in the court of bankruptcy or in a court of 
equity (q). 

Wherever the act done by the one tenant-in-common operates as a 
total destruction of the thing held in common, there is then a wrong done 
to the other tenant-in-common, in respect of which an action is maintain- 
able. If one of two tenants be of a dove-house, and the one destroy 
the old doves, whereby the flight is wholly lost, the other tonant-in-com- 
mon shall have an action for a trespass ” (r), “ for there can be no tenancy 
in common of a thing destroyed ” (,v). 

Right of lien,—li a defendant, having a lien upon goods (post, ch. 9), 
refuses to deliver them up on demand, and claims to retain them on 
grounds quite distinct from a claim of lion, his refusal will be evidence of 
a conversion, and the existence of the lien will be no answer to an action 

(n) Litt sec. 323. Holliday v. OanutHll, 248. 

1 T. R. 658. ((y) Morgan v. Marquis^ 0 Exch. 145. 

(/>) Mayhew V. Herrick, 7 C. B. 229. Edwards v. Hooper, 11 M. & W. 363. 

( p) Jones V. Bnjvm, 25 Law J., Exch. (r) Co. Litt 200a, 2()0b. 

345, Fennings Y,Ld. Grenville, 1 Taimt. («) 14 Vin. Abr, 016, Joint-Tenants. 



8E0T. 1 .] tlEV — TITLE TO CHATTELS. 279 

for the conversion of the property (e). But a person does not waive his 
right of Jien merely by omitting to mention it when the goods are de- 
manded ; and if he claims a right to detain them, in respect of two 
separate sums claimed to be due to him, and he has a lien only in respect 
of one of those sums," his refusal is no evidence of a conversion, unless 
the sum in respect of which the lien exists is tendered (m). “ Where a 

person,” observes Alderson, B., ‘‘ has no right of property in goods in his 
possession, but merely a right of lien, he has no right to sell them ; and if 
he does sell the goods, be thereby puts an end to his lien ” (x). 

Where the plaintiff had agreed to buy of the defendant a stack of 
hay for 86^., to be paid for when taken away, and to be removed by the 
31st of May, and part only of the hay was paid for, and removed by the 
time appointed, whereupon the defendant, in the month of August follow- 
ing, cut up and consumed the residue of the hay, and the plaintiff after- 
wards tendered the unpaid purchase-money, and demanded the hay, and 
sued the defendant for converting it to his own use, it was held that the 
defendant’s lien on the hay was detennined by the act of conversion ; that 
from the moment the defendant used the hay in a manner inconsistent 
with his claim of lien, his lien ceased, and a right of possession accrued 
to the purchaser (^). Whore, however, some apples which had been sold 
by the defendant to the plaintiff at an agreed price, to be paid on a given 
day, were deposited in a kiln in an oast-house on the defendant’s premises, 
and the key of the kiln was given by the defendant to the plaintiff, but 
the defendant kept the key of the outer door of the oast-house, and the 
day of payment being passed, the defendant gave the plaintiff notice to 
take and pay for the apples, and no attention being paid to this notice, 
the defendant carried them away and resold them, and the plaintiff then 
brought an action for a conversion of them, it was held that the defendant 
was entitled to a verdict under a plea denying the plaintiff’s right of pos- 
session of the apples (z). 


kSECTION II. 


OP THE TITLE TO CHATTELS PERSONAL. 

Title to things altered hy a wrong-doer , — If one man takes away the 
chattel of another, either by design or accident, and alters it, or improves 

(<) Cannee v. Spanlon^ 8 Sc. N. K. 7l4 ; (a*) White v. Spetiigue, 13 M. & W. 608. 

7 M. & Gr. 603. Dirks v. Richards, 5 (y) Gurr v. Cuihherty 12 Law J., £xch. 

Sc. N. R. 534 ; 4 M. & Or. 574. Weeks 30». 

V. Goode, 6 C. B.. N. S. 307. (z) Milgaie v. Kebble, 3 Sc. N. R. 368 ; 

(li) Scar/e v. Morgan, 4 M. & W. 281. 3 M. & Gr. 100. 

Kerford v. Mondel, 28 Law J., Each. 303. . 



280 


THE LAW OF TORTS — TRESPASS AND CONVERSION. [OHAP. VII. 

it, he has no right to detain it from the owner uiitil his alterations 
and improvements have been paid for. If a man wrongfully takes away 
my carriage, and, without any authority from me, sends it to a coach- 
maker to be repaired or painted, I am entitled to the possession of my 
carriage without paying for the repairs or painting (a). 

Where the defendant and the plaintiff, being at play, the j)laintiff 
thrust his money into the defendant’s heap, and so intermingled the coins 
that it became impossible to separrte them, it was adjudged that the 
whole heap belonged to the defendant; and Coke, C. J., said, The law 
is, that if J. T. have- a heap of corn, and J. D. will intermingle- his corn 
with the corn of J. T., the latter shall have all the corn, because this was 
done by J. D. of his own wrong ” (&). And this case was put by Ander- 
son : “ If a goldsmith be melting of gold in a pot, and as he is melting it 
I w’ill casl gold of mine into the pot, which is melted altogether with the 
other gold, I have no remedy for my gold, but have lost it ; and if a man 
take my garment, and embroider it with silk or gold, or tlie like, 1 may 
take back my garment ; but if I take the silk from you, and with this 
face or embroider my gaiment, you shall not take my garment for your 
silk which is in it, but are put to your action for taking of the silk from 
you ” (c). 

Title to timber severed from the inheritanee. — 'Whenever timber-trees 
are severed from the freehold, either by the act of God, as by tcm[)cst, or 
by a trespasser and by wrong, the timber belongs to the party who has the 
first estate of inheritance, whether in fee or in tail ; and he may bring an 
action for the conversion of it, or file a bill against the wrong-doer for an 
account. If, therefore, tenant-for-life cuts doAvn timber, the timber be- 
longs to the person entitled to the first estate of inheritance (f/). But if 
the wrong-doer has himself the first estate of inheritance, the Court of 
Chancery will not allow him to take advantage of his own wrong, but 
will direct the value of the timber to be invested and accumulated for the 
benefit of the remaindermen who may afterwards become entitled to the 
property {e). 

Title to chattels by finding. — The finder of a lost article is entitled to 
the possession of it as against all parties except the real owner, but ho 
must be an “ innocent finder,” and must not have taken possession of the 
property feloniously or fraudulently, knowing, or having the means of 
knowing, the owner of it, and neglecting to deliver it up to him (y*). 
"VVliere a chimney-sweeper’s boy found a jewel, and carried it to a gold- 
smith’s shop to know what it was worth, and delivered it into the hands 

{aS Hhtcnx v. Greenwood^ 4: Esp. 174. («*) Powletl v. Durhess o/ liotton^ 3 

a) Wardt: v. Fsijn,, 2 Bulstr. 323. Ves. 377. TulUt v. TutlU, Aiubl. 370. 

(f) Anon. Pfipli. .38. Dnrft v. Hopkins^ 2 Cox, 110. 

{d) Bewick V. Whifjirld, 3 1*. Wma. 208. (/) Bnckley v. Gross, 32 Law J., Q. B. 

Whitfield V. Bewit, 2 P. Wms. 241. 12U. 
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of the goldsmith’^ apprentice, who, under the pretence of weighing it, 
took out the stone, and offered the boy three-halfpence for it, which the 
boy refused, and insisted upon having the jewel back, whereupon the 
apprentice delivered him the socket without the stone, and an action was 
brought against the' master for a conversion of the jewel, it was ruled 
“ that the finder of a chattel, though he does not by such finding acquire 
an absolute property or ownership, yet he has such a property as will 
enable him to keep it against all but the rightful owner, and, consequently, 
may maintain an action for the conversion of it ” (//). 

Where the plaintiff, on leaving the defendant’s shop, picked up a 
small parcel which was lying on the shop-floor, and showed it to the 
shopman, and the parcel, on being opened, was found to contain bank- 
notes,*and the plaintiff requested the defendant to keep the notes, and 
deliver tliem to the owner, and the defendant advertised for the owner, 
and after the lapse of three years, no owner appearing to claim them, 
the plaintiir applied to the defendant for the notes, offering to pay the 
expenses of the advertisements, and to indemnify the defendant against 
any claim in respect of the notes, and the defendant refused to -deliver 
them up, it was held that the jilaintiff was entitled to recover them, 
or the value of them, and that the circumstance of the notes being 
found by the ]jlaintiff inside the defendant’s shop, in the defendant’s own 
house, did not give the defendant any right to detain them as against the 
plaintiff, who found them there (h). 

Title to wild birds and animals ferm naturcr — Itigld of the hunter to the 
game he kills. — So long as animals /bw naturcp remain upon a man’s land 
they belong to him, hut the moment they leave his land his possessory 
property is gone ; and tliis is so, even if they be hunted out of his land 
by a trespasser, and although they be killed by the trespasser on another 
man’s land. The property in wild grouse is not absolute in any one. So 
long as the wild bird is 14)011 a man’s land he has a possessory property 
in it, but as soon as it flics or goes off his land, his property is gone J[i). 
If A starts a hare in the ground of B, and hunts it and kills it there, the 
property continues all the while in B ; but if A starts a bare in the 
ground of B, and hunts it into the ground of C, and kills it there, the 
property has been held to be in A, the hunter, although he is liable to 
actions of trespass to the lands both of B and C (I*). Where rabbits 
were snared and killed in Ijord Exeter’s land by poachers, and were sold 
by them to a dealer in game, it was held that the rabbits were the pro- 
perty of Lord Exeter, on whose land they were started and killed, and not^ 

(</) Armory y. Delamirir. I Str. 605. 25 Law J., Exch. 81. 

(h) Bridytis v. Ifairkesirorthj 21 Lnw J., (A) Ld. Holt, Snt4ou v. Moody ^ 1 Ld. 

Q. B. 75. Kaym. 250. Churchward v. Studdy^ 14 

(0 Riyy v. Lomilah, 1 H. & N. 02S, East, 240. 

MnnmgLottsdalcv. Biyyt 11 Exch. 654; 
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the property of the dealer in game (1). And where rabbits are bred in a 
warren, the owner of the warren has a right of property in the rabbits so 
long as they remain on his laud, but as soon as they leave his land his 
right of property in them is gone (m). 

Where the Bishop of London granted to the defendant a lease of land 
for a term of years, excepting the trees, and the herons and shovellers 
making their nests in the trees, and the defendant, during the lease, took 
some of the herons, and the bishop brought an action of trespass against 
him, it was held that he was entitled to recover the value of the herons ; 
for although they w6re feres naturm^ he had an interest in them, by reason 
of the trees in which they built (m). 

Title of the fisherman to the Jish he harpoons or nets . — If a whale has 
been struck by a harpooner, the whale, so long as the harpoon remains in 
the fish, and the line continues attached to it, and also continues in the 
power or management of the striker, is a fast fish, though during that 
time it is struck by a harpooner of another ship ; and if the whale after- 
wards breaks from the first harpoon, but continues fast to the second, 
the ‘'econd harpoon is called a friendly hari)oon, and tlie fish is the pro- 
perty o'* the first striker, and of him alone. But if the first harpoon 
or line breaks, or the line attached to the harpoon is not in the power of 
the striker, the fish is a loose fish, and will become the property of any 
other person who strikes and obtains it (o). But although the harpoon 
comes out of the fish, or is detached from the line, yet if the whale is so 
entangled in the rope as to give the first strikers the same power over it 
as if the harpoon was fixed, the fish will still continue a fast fish, and 
be the property of the first strikers {p) ; and if the fish is unlawfully 
liberated by the wrongful interference of a third party, who afterwards 
harpoons it and secures it, it will, nevertheless, be the property of the 
first strikers (q). But if the interference of such third party takes place 
before the fisherman has got the fish into his power, or under liis domi- 
nion and control, there can be no right of property in, or title to, the 
fish (r). Thus, where the plaintiff, whilst fishing for pilchards,, had nearly 
encompassed a vast quantity of fish with a net, and would have captured 
the whole of them but for the interference of the defendant, who came 
with boats and sailors, and drove the fish into his own nets and captured 
them, it was held that the plaintiff could set up no title to the fish, 
as he never had them under his dominion and control, but ought to have 

(0 Blades V. Ifiggs, 12 C. B., N. S. 001 ; 0 Law T. R., N. S. 220 ; 10 W. R. 510, 

• 31 Law J., C..P. 151 ; 32 ib. 132. H. L. 

(w) Bro. Abr. Property, pi. 4. Hades- {p) Hogarth v. Jnvk^nn,\ M. & M. 08. 
den V. Oiyssrl^ ante, p. 80. (q) Bkinner v. Chqmum, 1 M. & M. 

(ft) Bishtqt of London's case, 14 Hon. 8, 50, n. 

f* !• (r) Eric, J., Stevens v. Jemiocke^ 11 Q. 

(o) LUtUdale v. SoaHh, 1 Taunt. 243, B. 741. 
note (a). Aberdeen Are. Co. v. Sutler, 
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sued the defendant for interfering with his nets, and unjustifiably pre- 
venting the plaintiff from exercising his occupation and calling of a fisher- 
man, and catching the fish (s). 

Title to chattels by gift. — If a verbal gift has been made of a piece of 
plate, or other valuable chattel, to a person to whom it has been delivered 
to be kept, the verbal gift, unaccompanied by any transfer of possession, 
cannot, it has been held, transfer aiiy property in the chattel to the donee. 
There must be either an actual manual delivery, if the chattel is capable 
of manual occupation and delivery, or a constructive delivery, if the article 
is bulky and incapable of manual transfer; or there must be a deed of gift 
under seal, in order to clothe the donee with the ownership and right of 
possession of the chattel (f). 

Title to clothes by hiring and service. — Wliere the plaintiff had been 
hired as a servant by the defendant, at thirty guineas a-year and a suit 
of clothes, and had, on entering the service, been provided with the 
clothes, it was held that they did not become his property, and that he 
could not sue his master for detaining them until he had served a 
year (w). 

Of the right to the possession of grants of (mns, title-deeds^ leases, bonds, 
and securities. — A deed of grant of arms from the herald’s college is a 
sort of family document in which every member of the family whose claim 
to ai ms is dependent upon it, has an interest. Whatever member of the 
family, therefore, has got possession of it is entitled to keep it, but may 
be called on to produce it (v). But if the grant is taken out at the joint 
expense of three members of a family, the deed belongs to the survivor. 
1’he owner of a freehold estate has, in general, a right to the title-deeds — 
the right to the deeds following the right to the land. W^here, therefore, 
a mortgagor conveyed a freehold estate by way of mortgage to the plaintiff, 
and handed over to the plaintiff forged and counterfeit title-deeds, and 
then took the genuine deeds to a banker and obtained a loan of money, by 
depositing the deeds with the banker as security for the loan, and the 
plaintiff brought an action against the banker for the deeds, it was held 
that he was entitled to recover them (.r). Tenant-for-life has a right to the 
title-deeds of the estate, and may maintain an action against a remainder- 
man who has them in his possession and refuses to give them up {y). 
A lessee, to whom a lease has been delivered, has a right to the possession 
of the lease, both daring the term and after its expiraticn, so that the 

(s) Young v. Hirftens, 0 Q. B. COS. 470. 

The value of the fish diverted from one (v) Stubs v. Stults, 1 H. & C. 267; 31 
not to tho other was 608/. Law J., Exch. 510. 

(/) Innisy. Smallpievo^ 2 H. it Aid. 561. {x) Newton v. Becky 3 H. 4; N. 220; 

Shower v. Pileky 4 Exch. 478 ; 19 Law J., 27 Law J., Exch. 272. 

Exch. 113. (y) Allwood v. Heywoody 32 Law J., 

(a) Crocker v. MolyneuXy 3 C. & P. C. 1*. 153. 
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lessor has no right to claim possession of it from the lessee (z). The 
obligee of a bond also, to whom the bond has been delivered, is not bound 
to deliver it up to the obligee on being tendered the amount due upon it. 
The obligor is entitled to an acquittance or an acknowledgment of the 
receipt of the money due upon the bond, but not to the possession of the 
instrument itself (a). Neither is the payee of a note not negotiable 
bound to deliver up possession of the note to the maker on receiving the 
amount due upon it (Z»). . 

Rifjht to the possession of documents and securities for money as hetiveen 
trustee and cestui que trust. — The party entitled to the beneficial interest 
in a contract or security for money is, in general, entitled to the custody 
of the document or WTiting by which the beneficial interest or money is 
secured. If, therefore, the defendant has obtained possession of a })olicy 
of insurance to W’hicli the plaintiff is equitably entitled, he is responsible 
for a conversion of the property if he fails to restore it after demand, 
as the party entitled to the #^quitable interest in the document is legally 
entitled to the custody of it (c). 

The right of property in letters is in the receiver, or person to w^hoin 
they ar'' addressed and delivered, so far as regards the paper on which they 
are written. If, therefore, they get back into the hands of the WTiter, 
the receiver is entitled to have them returned to him ; but he has no 
right to publish them without leave from the writer (f/). 

Title to chattels by purchase in market overt. — At common law the right 
of property in things sold is changed permanently by a sale in market 
overt, so that whoever buys goods and chattels in the open, public, legally 
constituted market, acquires an indefeasible title to the chattels so pur- 
chased, unless he buys with knowledge of an infinnity of title on the part 
of his vendor. But in order to put a check upon the, tran.sfer of stolen 
property, and induce parties who have bi»en robbed to do their duty to 
society by prosecuting and convicting the thief, it is enacted by the 
statute 24 25 Viet. c. 90, s. 100, that if any person guilty of any such 

felony or misdemeanour as is mentioned in the act, in stealing, taking, 
obtaining, extorting, embezzling, converting, or disposing of, or in know- 
ingly receiving, any chattel, money, valuable security, or other property 
whatsoever, shall be indicted for such offence on behalf of the owner, his 
executor, <fec., and convicted thereof, the property shall be restored to 
the owner, or his representative ; and the court before whom any person 
shall be tried for any such felony or misdemeanour shall have power to 
award restitution thereof. The order of restitution is in no wise necessary 

(zj Halt V. Ban, 3 M. & Gr. 242. 180; 81 Law J., C. P. 4. 

(ff) lattleUfilo, J., 10 Ad. & E. 818. (</) Watson v. Maclean, Ell. Bl. Si Ell. 

(6) Wain V. Bailey, ili. (J16. 77. 

(c) Oliver v. Oliver, 11 C. B., N. S. 
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to revest the right of property in the* party robbed, and enable him to 
follow goods sold in market overt («). 

During the interval between the commission of the felony and the 
conviction the purchaser has a primd facie title, liable to be defeated 
by the conviction (/)'; and persons who purchase during that period, and 
have the good fortune to sell again before the conviction, cannot be sub- 
jected to an action for taking or converting the stolen property. Thus, 
where the plaintiff, who had been robbed of some sheep, and was prosecut- 
ing tlio thief, gave notice of the robbery to the defendant, who had pur- 
chased the sheep in market overt, not knowing them to have been stolen, 
and required the defendant , to deliver up the sheep to him, which the 
defendant refused to do, i!nd sold the sheep again before the conviction 
of the felon, it was held that the defendant was not responsible for a 
conversion. “ The plaintiff,” observes Duller, J., could not demand the 
sheep of the defendant, merely because they had been stolen from him, 
for it was not then certain that the felony would be followed by a convic- 
tion of the offender.” The plaintiff must prove that the sheep were his 
proi[)erty, and that while they were so they came into the defendant's 
possession, who converted them to his use. But here the plaintiff's pro- 
perty did not revest in him till after the convictioi of the felon ; and from 
the time of the conviction the defendant has never had possession of the 
sheep (<y). 

2'itle to chattels hj private sale and transfer , — A person who buys goods 
by private contract, and not by j)ublic sale in market overt, acquires no 
better title than that possessed by his immediate vendor. If he pur- 
chases at a sheriff's sale or a pawnbroker s auction property which the 
sheriff or the pawnbroker had no right to sell, he acquires no title as 
against the true owner of such property (Ji). Whenever, therefore, a 
purchaser buys of the servant or agent of the owner out of market overt, 
he takes the risk of the servant’s having sold without authority ; and if 
the servant had no authority to sell, and the purchaser refuses to give up 
the subject-matter of the sale on demand to the master, he is guilty of a 
conversion (f) ; but where the owner of goods has intrusted another with 
the possession of goods in order that he may sell them, and the party so 
intrusted sells contrary to the secret instruction of the owner, the pur- 
chaser*' will nevertheless acquire a perfect and complete title by the 
sale (». 

A purchase of stolen property out of market overt does jiot convey 


(/•) Scaitergood v. Silvester, 15 Q. B. Chapman v. Speller, 14 Q. B. 621 ; 19 
51 i ; 10 Law J., Q. B. 147. Law J., Q. B. 260. Morley v. Atten^ 

(/) Peers. Humphrey, Ad. E. 405. borough, 3 Exch. 500. 

{g) Ilorwood v. Smith, 2 T. B. 750. (i) Metcalfe v. Lumsden, 1 C. K. 300. 

Gimson v. Woodfall, 2 C. & P. 41. {j) Addison on Contracts, 6th edn. p. 

{h) Far rant v. — , 3 Stark, 130. 166. 
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any right of property in the thing sold to the purchaser, although he may 
have purchased bond fide for a valuable consideration, and without notice 
of the felony. A person, therefore, who has been robbed may follow the 
stolen property, and is entitled to recover it from hondfide purchasers who 
have not bought it in the open public market, although the thief has 
not been convicted of the felony. In like manner, if the property has 
been pledged with a pawnbroker, or any other person, he may sue the 
pawnbroker, or other pledgee, for detaining or converting the property, 
although he has not prosecuted the thief, nor taken any steps to put the 
criminal law' in motion {h). But if the pawnbroker or pledgee received 
the goods knowing them to have been stolen, the owper of the property 
cannot then maintain an action against the latfibr until he has prosecuted 
for the felony. 

Wheii'ever by a contract of sale, made cither by the plaintiff in person, 
or through the medium of his agent, both the right of property and the 
right of possession of the thing sold have passed to the plaintiff, he is 
entitled to maintain an action for the unlawful taking, detaining, or con- 
verting of the thing which has thus become his own property. Where the 
plaintiff commissioned her brother to buy d cow for her when he should 
meet one w'hich he thoif^ht would suit her, and the brother bought a cow, 
and as it was being driven home, and before the plaintiff* knew of or had 
assented to the purchase, the cow was seized by a creditor of the brother, 
it was held that the plaintiff was entitled to maintain an action of trespass 
for the seizure of the cow, it being her property (Z). 

When specific ascertained chattels have been sold at a fixed price, the 
seller is bound to deliver them whenever they arc demanded, upon pay- 
ment of the price ; but the buyer has no right to the possession of the 
chattels until he pays or tenders the price, unless the goods are sold upon 
credit (m). Where a debtor shipped goods on board a vessel at Newrcastlc, 
to be delivered to his creditor, the plaintiff, in London, and forwarded to 
the latter a receipt, signed by the mate, acknowledging the receipt of the 
goods on board, to be delivered to the plaintiff, it was held that the pro- 
perty and right of possession in the goods vested in the plaintiff so as to 
entitle him to maintain an action against a defendant for the non-delivery 
of the goods (w). 

Colourable transfers , — If a transfer of property has been actually 
effected either by a deed of transfer or by actual delivery, it is not compe- 
tent to eitljer of the parties to the transfer to set up or show that it was 
done for the puq)06e of effecting a fraud on third persons. Acts done 

(Ar) White v. Spettiffue, IS M. & W. (m) Bloxam v. Sanders, 4 B. & C. 048. 
608. Lee v. Bayes, 18 C. B., 590. (nj Evans v. Nichol, 4 Sc. N. B. 50; 3 

(0 Thwnas v. PhUips, 7 C. & P. 573. M. & Gr. 614. 

Payne v. Brander,2 Stark. 568. 
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may be valid as between the parties, though void as to others. Thus, an 
assignment made for the purpose of defeating one of several creditors is a 
good deed as between the parties, but void as against creditors ; but if 
there has been no actual transfer of the property, but only a deposit of 
chattels in the hands'of a bailee, for the purpose of defeating a creditor^, 
the depositary cannot set up the fraudulent character of the deposit in 
order to deprive the plaintiff of goods which are his property, and to which 
the depositary has no semblance of title (o). 

Title of innocent purchasers from fraudulent vendors . — A contract for 
the sale of goods, though obtained by fraud, is perfectly good, if the party 
defrauded thinks fit to rely upon it and enforce it ; but the latter may, if 
he pleases, as soon as he discovers the fraud, and before the rights of 
innocent third parties have intervened, disaffirm and annul the contract, 
and treat the party who has been guilty of the fraud as a tort-feasor. 
If a vendor has parted with the possession of goods in fulfilment of a 
contract of sale, obtained by fraud on the part of the purchaser, he cannot, 
after the goods have been resold, and passed into the hands of a hond-fide 
sub-purchaser, disaffirm the contract, and annul the title of the latter to 
the property ; for where one of two innocent parties must suffer, it is 
considered to be more just that the burthen should fall upon the vendor 
who parted with the possession of his goods, who trusted to a lie, and was 
the victim of his own credulity, rather than upon the hond-fide sub- 
l)urchaser, who trusted to the actual possession of the goods by the party 
with whom he dealt. If this were not so, observes Jervis, C. J., “goods 
at all tainted by fi-aud might be followed through any number of hond- 
fide purchasers — a most inconvenient and absurd doctrine ; for a v’cndor 
who does not choose to avail himself of means of inquiry would thus, by 
trusting the vendee, be giving him unlimited means of defrauding the rest 
of the world ” {p). 

But if the relation of vendor and vendee does not subsist between 
the defendant and the person who commits the fraud, and the goods have 
been obtained by false pretences, and afterwards disposed of to a bond- 
fide ]uirchaser by sale not in market overt, the latter does not acquire a 
title to the goods as against the person who has been defrauded {q). 
Where, therefore, the plaintiffs had sold a quantity of tartaric acid, to be 
delivered to the order of their purchaser, and one Anderson came to the 
})laintiffs and represented himself to be a sub-imrchaser of the acid, and 
upon the strength of such representation obtained a delivery-prder from 
the plaintiffs, and got possession of the acid and pledged it with the 
defendants, it was held that the defendants could make no title to the 

(t») Bmces v. Foster, 2 H. & N. 770 ; 27 Sheppard v. Shoolbred, Car. Ss M. fi3. 

Law J., Exch. 202. {q) Higgons v. Burton, 26 Law J., 

( p) White V. Garden, 10 C. B. 927. Exch. 342. 
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acid through Anderson, who had obtained the transfer of the acid to 
himself without authority and by false pretences, and that mere possession 
of chattels, with no further indicia of title than a delivery-order, is not 
sufficient to entitle a bona-fide pawnee of the person fraudulently obtaining 
possession from the true owner to resist the claim of the latter in an 
action for a conversion of the property (r). 

Transfers of chattels in the hands of bailees, — If the owner of a chattel 
or a negotiable security places it in the hands of A, with directions to 
hand it over to J3 for B’s use, that does not have the effect of transferring 
the property to 13. The direction remains countermandable by the remitter 
until it is executed cither by the actual delivery of the chattel or money 
to the remittee, or by some binding engagement entered into between the 
agent and the remittee, wdiich gives the latter a right of action against 
the former (js). 'Jlie transaction amounts to no more than a mandate 
from a principal to his agent, which can give no right or interest to a 
third person in the subject' of the mandate. It may be revoked at any 
time before it is executed, or at least before any engagement is entered 
into with a third person to execute it for his benelit. And it will be 
revoked by any disposition of the projaTty inconsistent with the execution 
of it ” (i). But as soon as the party holding the chattel enters into a 
binding engagement 'with the third person to hold it for him, he cannot 
afterwards contest the title of the latter (/O- If the defendant has led 
the plaintiff to believe that he would act as a w’arehouseinan or bailee of 
the goods for the plaintiff, and after that parts with them to another, he 
will be guilty of a conversion (j ). 

Title by delivery-order, — The mere possession of a dock-warrant, 
delivery-order, or warehouse- keeper’s or wharfinger s receipt for goods, or 
any other documentary evidence of title to chattels, is no stronger evidence 
of title and ownership than the actual possession of the goods themselves. 
And if by means of a delivery-order fraudulently obtained, and presented 
to a warehouse-keeper, merchandise has been transferred in the warehouse- 
keeper’s books of transfer into the name of the wrong-doer, the latter 
cannot thereby convey a valid title by sale or by pledge (y). 

Title by purchase from the sh&'i/. — The ordinary course in cases of 
seizure of goods by a sheriff under B.fi,fa,, is for the sheriff to sell by 
auction or by bill of sale ; but the law does not rctpiire the sale to bo 
made in any particular manner. If the ^leriff has the goods valued, and 
then delivers them by way of sale to the execution creditor for the amount 


(r) Kingsprrd v. Merry ^ 1 H. & N. 503. 

(s) Brind v. Jlanipshirc, 1 M. W. 
373. Williams v. EvvMt, 14 East, 590. 

{<) Scott V. Porcher, 3 Mer. 003. 

(tt) Stonard v. Dmkin^ 2 Campb. 34.1. 


(or) Hawkes v. Dumi, 1 Cr. & J. 527, 
[y) Boyson v. ColvSy 0 M. & S. 14. 
Kinysfnrd v. Merry^ 1 H. N. 503. 
Godls V. Ruse, 25 Law J., C, .P. 01. 
Addison on Contracts, ch. 0, 5th edn. 
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of tho valuation, this is a good sale of the property .to him (z)/ In ordinary 
cases of sales by sheriffs, there is no implied warranty of title on the part 
of the sheriff to tho property he sells (a). In an interpleader suit between 
a claimant under a bill of sale from the sheriff and an execution creditor, 
proof of the bill of sale, with some evidence of a jjrevious seizure of the 
chattels by the sheriff, is sufficient p-iwjd facie evidence of the title of the 
claimant (b). 

Title to hills and notes. — Banh notes are treated as money or cash in 
the ordinary course of business by the common consent of mankind. 
If, therefore, a man finds a bank-note, and pays it away bond fide in the 
ordinary course of business, the owner has no remedy for the recovery of 
the lost property ; but if he demands the note whilst it still remains in 
tlie hands of the finder, the latter Avill, as we have seen, be responsible for 
the «non-delivery of it (c). In the case of the loss of a bill or note by 
theft or accident, if the bill or note bo assignable by more delivery, the 
thief or finder may confer a title by transferring it to a person who takes 
it bond fidcj and who gives value for it without notice of any infirmity of 
title to the security at the time he receives it. But if the instrument is 
assignable only by indorsement, neither the thief nor the finder can make 
a valid indorsement (tl). And whenever a [)crson discounts, or receives 
into his possession byway of deposit, a bill, or note, or negotiable security, 
knowing that tho jierson from whom he receives it is not the owner of it, 
he cannot lawfully detain it from the true owner (c). 

Wlnm a bill or note has been proved to have been stolen or lost, or to 
have been obtained by fraud, this affords a presumption that the thief or 
the finder, or the fraudulent possessor, of the security would dispose of it, 
and would place it in tho hands of another person to sue upon it ; and 
such proof on the part of the defendant casts u[)on the plaintiff the burthen 
of showing that he gave value for the note (/). Negligence on the part 
of a person taking a negotiable security, and giving value for it, does not 
fix him with the defective title of the party passing it to him (ante, p. 277). 
If, therefore, a cheque payable to bearer is lost, and is tendered a few days 
after the loss to a shopkeeper in payment of goods purchased, and tho 
shopkeeper takes it 'without any inquiry, ami without any knowlcdger of 
the name or address of the party tendering the cheque, he will, never- 
theless, be entitled to recover the amount from the maker, unless tho 


(j) Hcrnamtm v, Jfowker, 11 ICxcli. 
700. 

(n) Morlcy v. Attcnborouijlu nnto, p. 
2H5. 

{b^ IfornUtfe v. Cooprr^ 27 Law J., 
Kxch. JJU. 

p*) Milter v. jRacc, Chraut v. VauifimHy 
ante, p. 270. 


(f/) Johnson v. WintUe. 3 Sc. 008 ; 3 
Bing. N. S. 22ri. Whistler v. Forster^ 
32 Law J., C. 101. Baylcy on Bills, 
4th ed. p. 107. 

(r) Lovtll V. Mnriin, 4 Taunt. 70U. 
Burn V. 2 (h*. it M. 573. 

(./ ) Bailey v. Bidwelif ante, p. 276. 


U 
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latter can prove that the shopkeeper knew that the cheque was a lost 
cheque at the time he took it (g). 

Title of assignees of the chattels ofhankmpts. — By the Bankrupt Acts 
(12 & 13 Viet. c. 106, & 24 & 25 Viet: c. 134, s. 117), all the real 
estate (except copyhold), and all the personal estate and effects of a person 
who has been adjudged bankrupt, are vested in the assignees, by virtue 
of their appointment ; but where any conveyance or assignment of property 
is required to be registered, the certificate of the appointment of the 
assignees must be registered (/i). Under the old bankrupt law, the title 
of the assignees to the chattels of the bankrupt had relation back to the 
act of bankruptcy; so that the chattels ceased to be his, and became the 
property of his assignees from the time of the commission of the act of 
bankruptcy, provided the petitioning creditor’s debt then existed. But 
the very harsh cfiect of this doctrine has been beneficially modified by 
s. 133 of the Bankrupt Law Consolidation Act (12 & 13 Viet. c. 106), 
which enacts that all conveyances, contracts, dealings, and transactions, 
by and with any bankrupt bond fide made before the date of the fiat or 
filing the petition, shall be deemed to be valid, notwithstanding any prior 
act of bankruptcy by such bankrupt, provided the person dealing with the 
bankrupt had not at tlie time thereof notice of any prior act of bank- 
ruptcy (/). As against persons, therefore, having notice of the act of 
bankruptcy, and not being, consequently, within the protection of this 
clause, the title of the assignees will have relation back to the time of the 
act of bankruptcy (/;), unless the adjudication of bankruptcy is obtained 
on the petition of the bankrupt himself, in which case there is no relation 
back to any act of bankruptcy prior to the adjudication (l.\ or unless the 
trader is adjudged bankrupt under s. 223 of the Bankrupt Law Consolida- 
tion Act (12 & 13 Viet. c. 106) without the filing of a petition by the 
creditor, in which case, also, the bankruptcy has no relation back to any 
act done by the bankrupt prior to the adjudication (?/a). 

Title to chattels purchased from a bankrupt after an act of bankruptcy . — 
If a man buys goods of a bankrupt, and pays over the price to the latter 
with knowledge of the act of bankruptcy, he will have no title to the 
goods as against the assignees ; but if he had no notice of itio act of 
bankruptcy at the time he paid the money, the transaction will be pro- 
tected. Assignees of bankrupts do not, by sending in a bill of parcels or 

(ir),L(l. Kenyon, Lawson v. Weston, 4 Brougham, Bank of Bengal v. Maclend, 
Esp. 57. Raphael y. Bank of England, 17 7 Moure, P. C. 0. y. dFagan, ib. 72. 

C. B. 161. « The cases of Oill v. CuMti, Willes, J., 17 C. B. 175. 

3 B. & C. 566, a.id* Down v. Hailing, 4 (A) 12 & 13 Viet. c. 106, s. 142. 

B. & C. 330, which were considered to (#) Brtwin v. Short, 6 Ell. & Bl. 236. 

have gone far to overrule the case of (A) Fawcett v. Fearne, 6 Q. B. 28. 

Lawsfyn v. Weston, arc no longer law ; (1) Steveiwm v. Newnluim, 13 C. B. 301 . 

and the opinion of Ld. Kenyon is set up (m) Monk v. Sharp, 2 H. 4; N. 648 ; 27 

and supported by all the lawyers.” Ld. Law J., Exch. 20. 
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invoice of goods purchased, necessarily ratify a dealing between the bank- 
rupt and a defendant as a sale. It may amount only to a qualified offer 
on their parts to adopt the transaction as a sale, provided the defendant 
will pay for the goods, so as to leave it open to them to maintain an 
action for the conversion of the property if the defendant will not pay the 
money demanded (n). But if the assignees unreservedly adopt the trans- 
action as a valid contract of sale, they cannot afterwards treat a refusal 
to re -deliver the goods as a conversion (o). No purchase from any bank- 
rupt &ond fide made when the purchaser had notice of the bankruptcy, 
can be impeached by reason thereof, unless a fiat or petition for adjudi- 
cation has been issued or filed within twelve months after such act of 
bankruptcy {p). 

Transfers of property hy hanhrupts constituting an act of bankruptcy . — 
If there be a voluntary conveyance of property by a man who is indebted 
at the time, wliich conveyance would have the effect of delaying or defeat- 
ing the payment of creditors, such conveyance is stamped with the cha- 
racter of fraud. Every conveyance for an antecedent debt is a voluntary 
conveyance, and when it is made to the prejudice of other creditors, it 
becomes a fraudulent conveyance, and then the acts relating to bankruptcy 
come in, and declare that if a man makes a fraudulent conveyance o‘f the 
whole, or any part of his property, he commits an act of bankruptcy. 
Again, if a man hands over property for payment of his creditors, except 
under pressure, he makes a voluntary preference, and that is an act of 
bankruptcy (//). 

Title of assignees to projierty transferred hy bankrupts without consider^ 
-By s. 126 of the Bankrupt Act, 12 & 13 Viet. c. 1()6, it is also 
enacted, that if any bankrupt, being at the time insolvent, shall (except 
upon the marriage of any of his childrc]i, or for some valuable consider- 
ation) have conveyed, assigned, or transferred to any of his children, or 
to any person, any hereditaments, offices, fees, annuities, leases, goods, or 
chattels, or have delivered or made over to any such person any bills, 
bonds, notes, or other securities, or have transferred his debts to any 
other person, or into any other person’s name, the court shall have power 
to order the same to be sold and disposed of for the benefit of the creditors 
under the bankruptcy; and every such sale shall be valid against the 
bankrupt, and sucli children and persons, and against all persons claiming 
under him. But power of appeal within twenty-one days is given by 
6. 12 of the statute (r). 

Title to chattels of which a bankrupt was reputed or apparent owner at 

(n) Ffl/py V. 6 C. B. 89Jl ; 17 315. far pa (B ankhuptcy), 

Law J., C. 1*. 240. 23. Addison on Contracts, 5th od. pp. 

ip) Edwards v. Hooper, 1 1 M. ife W. 303. 151-160, 273-277. 

(p) MarstiaU v. Lamb, 5 Q. B. 126. (r) And see 24 & 25 Viet. c. 134, 

(^) Lacon v. Liffen, 32 Law J., Cb. • 
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the time of his bankruptcy. — By 12 & 13 Viet. c. 106, s. ]25, it is enacted, 
that if any bankrupt, at the time he becomes bankrupt, shall, “ by the 
consent and permission of tlie true owner thereof, have in his possession, 
order, or disposition, any goods or chattels whereof he was reputed owner, 
or whereof he had taken upon hijnself the sale, alteration, or disposition 
as owner,” the court shall have power to order the same to be sold and 
disposed of for the benefit of the creditors {s) ; but no transfer or assign- 
ment of any ship or vessel, or any share thereof, made as a security for 
any debt or debts, either by way of mortgage or assignment, duly regis- 
tered, is to be invalidated or affected by reason of anything contained in 
the act. Tliis section of the statute extends to chattels which were in the 
order and disposition of the bankrupt at the time of bis committing any 
act of bankruptcy capable of supporting the adjudication, though such 
act be prior Jo the act on which the adjudication is founded {t). The 
order of the court for the sale is not final and conclusive against persons 
who have had no opportunity of being heard against it. “ It wouKl he a 
strange thing, and a monstrous liardship,” justly observes Maule, J., 
“ that there should exist a power of depriving a man of his goods without 
giving him an ()])i)ortunity of being heard ” (?/). The order must be 
specific as to the goods to which it is to a])ply. A mere general oi-der to 
sell and dispose of all property which the bankrupt may have had in his 
possession, as reputed owner, or of which he had tlic dis])ositiorj, with the 
consent of the true owner, at the time of the act of bankruptcy, does not 
satisfy the requirements of the statute. The object,” observes Maule, 
J., “ was to prevent the assignees from taking goods so circumstanced, 
unless they were in a situation to make it api)ear, before a competent 
jurisdiction, that there Avas a prima facie case for the seizure of the goods. 
To effectuate the object which the legislature had in view, 1 think the 
commissioners ought to have an ojiportunitv {ex parity indeed, as W'as 
rightly held by the lords justices) (j ) to enter into some soj-t of examina- 
tion before they authorize the assignees to .seize and sell. If the as.'^ignees 
cannot, in the absence of opposition, make out a prima facie case before 
the commissioner, to justify the taking of the goods, they ought not to be 
allowed to contest the title of the true owner before a jury” (y). 

Recovery of possession of the goods by the true owner before notice of the 
act of bankruptcy. — If, before the fiat, and without notice of an act of 
bankruptcy, the true owner ha.s actually taken the goods out of the pos- 
session, order, and disposition of the bankrupt, his title Avill of course 

(s) Mather v. Lay, 2 Johns. & H. 374. 921. 

(<) Stamfeld v. Cuhitt, 2 De (J. & J. (y) Qmitermnini: v. BiWvaton, 13G. 13. 
322. 3 GO; 22 Law .L, C. V. 109. Fresimey v. 

(m) (7ratoiv.i'V6#^r,]4C. B. 157;23 Carrirk, 1 H. & N. GGl ; 20 Lrw’J., 
Law J., C. B. 10. Exch. 120. Hornsby v. Miller, 28 Law 

{x) Barlow, ex parte, 2 De G.»M. & G. J., Q. B. 99. 
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prevail over that of the assignees (z). If before the fiat, and after the 
act of bankruptcy, the owner has, bond fide and without notice of the act 
of bankruptcy, done anything which before an act of bankruptcy would 
have been sufficient to determine his permission and consent to the goods 
remaining in the possession, order, and disposition of the bankrupt, so as 
that a subsequent act of bankruptcy would not have subjected thf goods 
to be dealt with under the clause respecting reputed ownership, his title 
will prevail, although he had not, before notice, succeeded in obtaining the 
actual possession of the goods. If, before the date of the fiat, and before 
notice of an act of bankruptcy, he has bond fide demanded the’ goods, and, 
communicating with the bankrupt, has done that which shows that the 
goods did not longer, with his consent and permission, remain in the pos- 
session, order, and disposition of the l)ankruj)t, his title will not be 
defeated by a prior secret act of bankruptcy. But a mere intention to 
demand the goods, and to get possession of them, is not a “dealing” or 
“ transaction *’ within the meaning of the statute (a). And if his consent 
has not been withdrawn, and it appear that, at the time he got back his 
goods, he was cognizant of an act of bankruptcy liaving been committed 
by the bankrupt, the title of the assignees will prevail^ and will relate 
back to the period of the commission of su(‘,h act of bankruptcy (ft). 

IVbat things arc voniprehemled under gootls and chattels'*^ — These 
statutes extend only to chattels personal, and do not embrace chattels 
real, leases, (»r interest in land, or fixtures and things attached to the free- 
hold. The object of the legislature was to prevent traders from gaining 
a delusive credit by a false appearance of substance, which may be caused 
by the possession of personal chattels, as the possession and ownership 
generally go together, which is not the case with regard to land and 
fixtures annexed to the realty (c). But moveable machinery in buildings, 
and all kinds of personal property, whether in possession or action, come 
within the descrii)tion of “ goods and chattels,” such as bonds, bills of 
exchange and promissory notes, policies of insurance, shares in news- 
papers, and in public companies whose shares are made personal estate, 
stock in the public funds, patents for inventions, and charter parties (d). 

IFhai possession is within the stattUes. — Tlie possession of the goods 
and chattels by the bankrupt must be a possession as reputed owner, 
with the consent of the real owner. A mere temporary custody, or the 


( 2 ) (Jraham v. Furhn\ 14 C. B. 1J14. 

(ft) Jircwiti V. Shorty 5 Ell. «fe HI. 287. 
Yomtff V. llopcy 2 Excli. 10!!. Pnrjente 
V. Pvnndiy 2 Mood, h Hob. 578. 

(ft) Fairvelt v. Feorney (I Q. B. 28. 
Heslop Y. Bakery 8 Kxch. 428; 20 Law 
J., Kxch. 350. 

(c) Horn V. Baker y 1) East, 215. Bar- 


ctaif, ex parte, 25 Law J., Bank. 4. Lloyd, 
3 D. «Sc C. 787. Jlllsotty 4 ib. 143. Coombs 
V. Beaumont, 6 B. & Ad. 73. Hubbard v. 
Bafjshntr, 4 Sim. 338. Boydell v. 
chaely 1 C. M. & II. 177. 

(</) Hornbhwer v. Proud, 2 B. &: Aid, 
827. Lonymtm v. Tripp, 5 B. & P. 07. 
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mere possession without reputation of ownership (c), or the possession 
with reputation of ownership, but against the will or without the know- 
ledge of the true owner, will not work a forfeiture of the property to the 
assignees (/). “ There has been no case upon this act, or ever will be, 

wherein a court of law or eqiyty will do so severe a thing as to subject 
the property of one man to the debts of another without proof of the 
consent of the real owner to leave them in the power of the bankrupt 
(possession only not being sufficient), or a laches in letting them remain 
there so as to get him a false /credit” (^). Therefore the property of 
infants in the hands of traders, who deal with it as the reputed owners, 
cannot lawfully be sold for the benefit of creditors, by reason of the 
incapacity of infants to give their consent and permission within the 
intent and meaning of the statute (/i). But if the real owner be of full 
age, and capi:ble of acting for himself, it should be made notorious “ to 
the world ki which the bankrupt moves,” that the latter holds the pro- 
perty adversely, and w'ithout the consent and permission of such owner (i), 
or the latter should have done all that can reasonably be expected of him 
to obtain possession of the property prior to the bankruptcy (/ ). ■ If the 
goods have beoii^idaced in the possession of the bankrupt by a person who 
was himself only the bailee, tlie consent of the latter to the bankrupt’s 
possession is not the consent of the true owner (/). 

Reputation of oivnersliip . — Where the bankrupt or insolvent has once 
been the actual and visible owner of goods and chattels, and has made 
over all his right and interest in them to a third party, cither absolutely 
or by way of luortgagc, and remains in possession of the things so trans- 
ferred, the continuance of pohscssioii, if not a badge of fraud, raises an 
irresistible presumption of the continuance of ownership {m ) ; so that 
if the goods arc not taken out of the i)ossassion of the mortgagor before 
the mortgagee had notice of an act of bankruptcy (a), they may be dis- 
posed of for the benefit of the creditors. This is the case when a trader 
mortgages his furniture, goods and chattels, and stock-in-trade, and the 
mortgaged property is let to him by the mortgagee to be used for hire, or 
is allowed to remain in his hands notwithstanding the mortgage, and con- 
tinues in his possession at the time of the issue of the fiat (o) ; where 
the tenant of a mill gives his landlord by deed a lien upon the fixtures and 


(r) Tnsmall v. Lot'n/rrwi , C L. T. R., 

N. s. fJ20; 10 w. R. ria?. 

(/) Itirhunhon, ex parte. Buck, 488, 
Linyham v. Ttu/ys, 1 13. & P. 88. Oliver 
V. Bartlett, 1 B. & B. 2713. 

{g) Ld. HordwJcke, West v. Skip, 1 
Ves. sen. 24a. Parke, B., Belcher y. Beh 
lamy, 17 Law J., Kxcli. 222 ; 2 Excli. .‘110. 

(h) T,d. Eldon, l iner v. CadeU, 8 Esp. 

8U. 

(i) Best, J., 2 B. & C. 898. 


(k) Smith V. Topping, 5 B. & Ad. 074. 

(l) Fraser v. Su-ansea, dr., 1 Ad. & E. 
354. 

(m) Castle, ex parte, 3 M. D. D. 124. 
00 Vonng v. Hope, 2 Excli. 105. 

(o) Ryall V. Howies, I Ves. senr. 300. 
Kirkleg v. Hodgson, 1 B. A: G. 598. 
Freshney v. Garrick, 1 H. & N. 001. 
Hams, ill re, 10 Ir. Ch. R. 100. Spademan 
V. Miller, 12 C. B., N. S. 059; 31 Law 
J., C. P. 300. 
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machinerj of the mill {p ) ; where the goods and chattels of a trader are 
taken in execution by a creditor, and the latter receives an assignment of 
them from the sheriff, and allows the goods to remain in the trader^s 
dwelling-house, and to be used by him for hire, down to the time of the 
issue of the hat (q ) ; \^ere a person becomes a dormant or secret partner 
of a firm in partnership, and permits the partnership stock, furniture, and 
effects to be in the possession and under the control of the ostensible 
partners, who become bankrupt (r) ; where a person, who is forbidden to 
trade in his own name, 6hij)s, and warehouses, and deals with goods in 
the name of the bankrupt, the latter not being a commission agent for 
sale, and the course of dealing not being according to the ordinary usage 
of trade (s) ? where a shareholder in a joint-stock company, or a railway 
company, deposits the certificates of the shares with the creditor as a 
security for the repayment of money advanced, undertaking to execute a 
transfer of the shares when called upon, and the shares contini^ standing 
in his name in the books of the company, notwithstanding the assignment 
or deposit of the certificates, and no notice of the assignment has been 
given to the company (t). But if the company does not permit transfers 
to be made by shareholders without the production of the certificates of 
the proprietorship of the shares, and these certiheates are not in the 
possession or under the control of the bankrupt, there will be no reputation 
of ownership, from the circumstance of the shares continuing to stand in 
his name (?/). And if the change of ownership has been made notorious 
to “ the world in which the bankrupt moves,” the presumption of owner- 
ship from the continuance of possession will be rebutted (.r). If it is 
notorious that furniture in the possession of a bankrupt never was his 
property, but was hired by him with the house in which he resides, there 
will be no reputation of owi^rship from his possession of the furni- 
ture (y). 

Goods and furniture belonging to a woman who has passed herself off 
ill the world as the wife of a banknipt have been held to be in his 
possession, as reputed owner (z). But not goods in the possession of a 
bankrupt and his wife belonging to the trustees of his wife’s marriage 


( 7 >) Shnttlewnrfh v. JIfrnamaUj I De 
0. & J. 

(q) L'nujhum v. J lb A’ P. 82. 

Brysum v. Wyliv^ ib. 8S, n. (a). Lhiyard v. 
Messiteiy 1 13. & C. ;)12. 

(r) Etidt’rhy, ex partcj 2 B. A: C. 1389. 
jRartf 1 Deac. Ifb 

(«) Oordm v. 2?. /. Co., 7 T. R. 228. 

(/) Nutting, ex parte, 2 M. J). & D. 
302. Vallance, 2 Deac. 354. Lane. Cun. 
Co., 1 D. At C. 423. Boutton, ex parte, 20 
Beav. 178. 

(m) Morris v. Cannan, 31 Law J., Ch. 


425 ; C L. T. Rep., N. S. 621. Harrison, 
ex parte, 3 Deac. 190. Masterman, 2 
Mont. & Ayr. 212. Langmeoil, 20 Bcav. 
25. Littledate, 0 De G. M. & Q. 714; 
24 Law t)., Bank. 9. Boulton, 1 De G. 
A' J. 171). Biehardson, ex parte, 3 Deac. 
503. Addison on Contracts, 5th ed. 277. 

(x) Muller v. Moss, 1 M. Ac S. 335. 

(y) Shuu\ in re, 8 Law T. R., N. S. 
33(1. 

(r) Mace v. Cammel, Loffl. 782 ; Gowp. 
232. 
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settlement (a) ; nor the goods of a son of a bankrupt, who lives in the 
same house with the bankrupt, although the goods have been used and 
dealt with by the latter (b). Wherever, upon a transfer by a trader before 
his bankruptcy, any reversionary interest accrues to his assignees, the im- 
mediate legal interest in tlic property transferred vests in them as trustees 
for the parties entitled in the first instance, and then for the creditor? ; 
and suits and actions in respect of the immediate interest must be brought 
in the names of tlie assignees (c). 

lliimjs sold by the bdiiJcmpt^ and left in his possession — Raw materials 
of maiinfactiive. — If the bankrupt gets his living by buying and selling 
goods and chattels, and it is a known custom of trade for the vendor to 
keep possession after a sale of the things purchased, until the purchaser 
carts them away, or ships them off to their place of destination, posses- 
sion under such circumstances will not raise a presumption of ownership ; 
and if, after the sale, the bankrupt removes the articles away from the 
rest of his stock -in- trade, and pats them away in his cellars, warehouses, 
or into some private place of deposit, and there sets them apart for the 
purchaser, and enters the 8*^10 in Ids books, they are no longer, after such 
appropiiation has been made, in the i)ossession, order, or disposition of 
the bankrupt within the moaning of the statute, for they arc not then 
in the possession of the bankrujd under such circumstances as to deceive 
the creditors by the a[>pearance of tlieir forming part of that stock to 
whicli they might give credit” (//) ; but if the things arc left upon the 
bankrupt s premises undiatingidshablc from his stock-in-trade, in order 
that tliey might bo rc-sold for the benelit of the buyer, they will be in tlie 
possession of the bankrupt as reputed owner, unless it be shown that the 
latter acts as a commission agent for the sale of goods, or it is a custom 
of trade for pro[»erty to remain on the premises of the trader to be re- 
sold {j'f “ It is the usage,” observes T’ar^c, 13 , “ of clock -makers to have 
clocks of other persons in their shops, both for repair and for sale, and a 
man has no right to infer, from linding a clock there, Unit it is the 
property of the clock-maker. No inference ought to be drawn either 
that it is or is not his, and, it being uncertain, there is no reputed owner- 
ship ”(/). 

If a ship-builder or manufacturer of steam-engines and machinery 
contracts for the building and sale of a specific vessel, or steam-engine, or 
mass of machinery, to be paid for by instalments as the work proceeds, 
and several instalments of the purchase-mon'ey arc paid by the purchaser, 
so that the right of pro})crty in the chattel, so far as it has been com- 

{(i) Simmons v. EdwardSy 10 ?fl. & W. 402. Dovrr, 2 M. D. & 1). 250. 

BOH; 1 1 .liu*. r>!)t>. T/mrA-//nruitev. Cocky t\'Vn\m\. <1^7, 

{b) Dnviit V. Liruif/y 1 Holt, 275. Shaw v. /A/m-y, 1 Atl. ife M. 020. 

(0 Leslie V. Gnilme, 1 Jling. N. C. 710. ( / ) JIamilton v. IJelly 10 Exch. 545 ; 

(//; Marrablcy ex parley 1 Gl. & Jam. 24 Law J., Exch. 40. 
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pletcd, vests in the purchaser, and the builder or manufacturer becomes 
bankrupt, the unfinished chattel in his hands is not in liis possession, 
order, or disposition, as the reputed owner, for it is the known custom of 
such trades for the manufacturer to be paid from time to time as the 
work progresses, and H is in general notorious that the builders and 
manufacturers of such articles arc not themselves the owners of them, 
and the trade could never be carried on if such payments by purchasers 
were not protected (g). And with regard to property not capable of 
manual occupation and delivery, such as a ship building on the stocks, a 
haystack in a meadow, timber in a timber-yard, or oil, wine, or corn in 
stores and warehouses, the rule is, that if the bankrupt has sold such 
property bona fide^ and received the purchase-money, and made such a 
delivery as the subject-matter of the sale is capable of, and placed the 
proi)erty at the disposal of the purchaser prior to the act of bankruptcy, 
it is not in the bankrupt’s possession, order, or disposition within the 
statute, and does not pass to the assignees (//), although it has not been 
removed from the bankrupt’s premises, provided it has remained there 
after the sale no longer than was reasonably necessary to enable the pur- 
chaser to fetch it away (4). But the transfer of the right of property 
must be coinjdete. If the thing sold is in the hands of a third party, or 
if it is on board a vessel at sea, the bill of lading, delivery-order, or what- 
ever dcH’uments of title may be necessary to establish the transfer of the 
ownership, must have been delivered to the pui'chaser prior to the issue 
of the fiat (/•) ; and in the case of transfers and assignments of ships, the 
j)ro visions of the registry acts must be complied w'ith, and actual posses- 
sion taken of the vessel on the first practicable opportunity. 

Goods and chattels which have never been the property of the bankrupt — 
Where it is sho>vn that the property in possession of the bankrupt at the 
time of the fiat never belonged to him at all, and was confided to him 
only for a temporary and special purpose, slighter circumstances will rebut 
a [)resumption of owuci\ship arising from possession than in those cases 
where the property originally belonged to him, and has been subsecpicntly 
sold and mortgaged without any change of possession (/). If goods and 
chattels have been sent pursuant to order, for the inspection and approval 
of an intended i)urchascr, and the latter becomes bankrupt with the goods 
in his hands before any contract of sale has been made, the goods so sent 
are not in his possession as reputed owner (?a). Whenever the possession, 

(v) Clarke v. Spence, 1 Ad. & E. 448, U., Bvlvher v. Bellamg^ 17 Law J., Exch. 

Woods V. llusselt 5 Aid. Hold- 222. 

erness v. Ilankhi, 2 l)e (1. E. & J. 258. (Ar; Belcher v. Capper, 4 M. it Gr. 551. 
Watts, ex parte, .‘12 Law .1. (llANKRurTCY). Lempriere v. Pasleg, 2 T. K. 405. 

3(1. (0 Whjffuts, ex parte, 2 D. & C. 270. 

(A) Man fan v. Moore, 7 T. 11. 71. (ml Gibson v. Bray, 8 Taunt. 7(1; I 
Brown v. Hvathcotv, 1 Atk. 1.50, Moore, 510. Ashton, in re, I Fonb. N. R. 

{i) Flyn v. Matlwics, 1 Atk. 185. Parke, 258. 
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taken in connexion with the custom and usage of trade, and the surround- 
ing circumstances, “ is consistent with the fact of a person being absolute 
owner, and also of his not being absolute owner, the mere possession ought 
not to raise an inference in the mind of any cautious person acquainted 
with the usage, that the person in possession is the owner ” (n). Therefore, 
where there exists a custom which is known, that property standing in 
the name of a man in the books of a public company may only be his 
nominally, while the real right to it may be in another person, the 
reputation of ownership does not attach to the mere nominal possession. 
This is the case with money in the funds and shares in railway companies 
standing in the name of a party as trustee (o). Where it is the known 
custom and usage at a particular watering-place for houses to be taken 
ready furnished as vyell as unfurnished, and for carriages and horses to be 
let by the 'job, day, week, or month, the mere possession of furniture by 
the tenant of a house, or of a carriage and liorses by an inhabitant, will of 
itself raise no presumption of ownership in the possessor (/>). 

Wlienever the custom to hire as well as to buy the plant, machinery, 
and implements used in the trade which the bankrupt carried on is shown 
to be so general and notorious in the trade that those who had dealings 
with the bankrupt, ** the world in which he moved might reasonably be 
provoked to inquire, before giving the bankrupt credit, whether he was 
the owner of them or not,” there is no presumption of ownership from the 
possession of them. This is the case in the coal-mining trade, whore it is 
the notorious custom of the owners of collieries to demise, not only the 
colliery, but also the steam-engines, plant, and machinery necessary to get 
out the coal ; in the coal -lighterage trade, where it is the custom for the 
owners of barges and lighters used to discharge coal to let such lighters 
out to hire, and to suffer the names of the hirers to be printed upon them; 
also in the brewing trade, where it is the notorious custom of brewers to 
hire their vats, barrels, coppers, and brewing utensils ; and in the hosiery 
and lace trade, where it is the notorious custom for stock ing-frames and 
masses of machinery to be let out to hire to the working hosiers, weavers, 
and mechanics. But the custom must be shown to be general and notorious 
in the trade, otherwise the presumption of ownership arising from the 
possession and use of such things will not be rebutted (^). 

Possession hy manufacturers^ workmeuy and depositaries, — Possession by 
manufacturers and workmen of goods and chattels, and of raw materials 
furnished to them by their employers to be manufactured, worked up, or 
repaired, in the way of their trade, raises no presumption of ownership 

(n) Abbott, G. .T., 3 B. & C. 376 ; {q) SUrrer v. Hunter, 3 B. & C. 368. 

Parke, B., 24 Law ,J., Exeb. 46. Watson v. Peache, 1 Sc. 149. Horn v. 

(o) Watkins, ex parte, 4 B. & C. 87. Baker, 9 East, 231>. Hornshq v. Miller, 

(p) Burton v. Hug}u:s, 9 Moore, 334. 1 Ell. & Bl. 192 ; 28 Law J., Q. B. 99. 
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within the statute. This has been held to be the case with the timber of 
the carpenter, delivered to him to be converted into waggons ; the cloth of 
the tailor, sent to him for the purpose of being made into garments ; the 
gold of the goldsmith, sent him to be worked up in the course of his 
trade ; carriages sent to the coach-maker to be repaired, and machinery 
and chattels manufactured and made to order, and left on the manu- 
facturer’s premises after they have been paid for by the employer or 
purchaser, that they may be altered or repaired, or in order that the 
purchaser may send for them and convey them away (r). Possession by 
depositaries in the ordinary course of trade, where it is the custom for 
parties to let out vaults, stores, warehouses, and rooms for the purpose of 
receiving, storing, and taking care of pictures, furniture, or merchandise, 
for hire and reward, is not a possession by such depositaries as reputed 
owners of the goods intrusted to them for safe keeping. Goods and 
chattels, and contracts, holden by the bankrupt at the time of his 
bankruptcy as a security for the repayment of money advanced by him to 
the owners thereof, are not in the reputed ownership of the bankrupt, but 
the assignees are entitled to all the rights of the bankrupt over them. 
Goods deposited in the hands of a bankrupt for a specific purpose, or to 
be applied in a particular way in the ordinary course of trade, and holden 
by him no longer than is reasonably necessary to carry into effect the trust 
rei)oscd in him, are not in his re])uted ownership ; nor bills, notes, and 
securities for money which liavc been deposited in the hands of a bankrupt 
or agent for a special purpose, and which have been set apart by him, and 
can be identified as the proj,)crty of the depositor ; nor a sum of money in 
a bag, purse, or box, deposited in the hands of a bailee for a special 
purpose, and set apart by the latter, and kept distinct from his own monies 
and eflects ; but if the money is taken out of the bag or box and used by 
the bailee, and mixed with his own monies, it will form part of his general 
estate, and the amount will be a debt due from him to the bailor, which 
must be proved under the commission (s). 

Possessiotij sale, and disposition of chattels hy factors and commission 
agents for sale in the ordinaiy course of their trade and business is not a 
possession, sale, &c. by them as reputed owners, although they sell their 
own goods as well as the goods of other persons, and all are confounded 
and mixed together, so that it is impossible to tell which goods belong to 
them and which belong to their customers. Persons selling goods on 
commission must have the goods of other peo])le in tlieir possession whilst 

(r) CollinH v. Forbes, 3 T. K. 323, Car- ler v. Bvicher, 2 Mood. & Rob. 489. 

V. iVyw/', 2 M. d' r. 429. Bartram Zhick y. Walker, 2 \V. 131, 1154. Jtm- 
V. Payne, 3 C. it P. 177. Wilkins v. hart v. Woollett, 2 Myl. Cr. 389.' 
Brmiluaui, 7 Sc. N. U. 921. Sinclair v. Wilson, 25 Law T. R. 58. 

(^^) Parke v. Fliason, 1 East, 551. Tookc v. Hollinyu'orth, 6 T. R. 227. 

Thompson v. Oiles, 2 13. & C. 431. SaiU Taylor v. Plumer, 3 M. & S. 575. 
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carrying on their calling, and tlieir possession is known not to be neces- 
sarily their own possession as owners. If it is the custom of shopkeepers 
in certain trades to receive the goods of third parties, and expose them 
for sale in their shops for a certain hire or commission paid by the owners 
of such goods, the things so received for sale, and the contracts made 
concerning them, are not, in case of their bankruptcy, in their possession 
as reputed owners. Ilookscllers and publishers, for example, who publish 
and sell books on commission for the authors and owners thereof, have 
not the ro2)uted ownership of the books they sell, although the books are 
mixed with tlieir owji books, and are not to be distinguished from their 
general stock-in-trade (/) ; nor coach-makers, who receive and cxhrbit 
in their shops and W’arohouses coaches for sale (n) 5 watch and clock- 
makers, who receive watches to be repaired and sold for their cus- 
tomers But if it is not the custom for parties carrying on the 

trade exercised by the bankru2)t to sell goods on commission, or if the 
whole stock-in-trade of a retail dealer is furnished to him by a wholesale 
house, and he ti’ades therewith apjiarently on his own account, such stock- 
in-trade and goods will bo in his possession, order, or disposition as rejuited 
owner (f/). 

The fact of the bankrujit s having been intrusted with the goods as a 
commission agent for sale, may be jiroved by oral evidence, although the 
agreement for the deposit and sale of the goods has been put into 
writing (j). If the goods have been sold by the factor, and not 2)aid for 
at the time of his bankru[)tcy, the owner or princij)al should give notice 
to the purchaser of the position in which he stands, and require the jirice 
to be paid to himself ; and if, after such notice lias be(*n received, the 
purchaser pays over the money to the bankrujit factor, or his assignees, 
the payment wdll be no answer to an action by the princiiial for the money. 
If, after tluj bankrn|)tcy, the assignees receive the money, it may be 
recovered from them by the i.riucipal (a). If the factor has sold the 
goods and received a cheque on a hanker, or a ])romissory note, or bill of 
exchange, by way of payment, which is ear-marked and can be idcntifictl, 
or has received momjy which he has j>ut into a bag, box, or p*arcel, and 
set apart for his principal or cnqiloyer, the cheque, bill, or note wso received 
and the money thus set apart arc not u] his possession, order, or disposition 
as reputed owner ; but if they have been mixed with the general monies 
of the bankrupt, they will form part of the bankriq)t’s estate, to be 
administered by the assignees, and the principal must then come in as a 


{1) Whit fit'll Brand, 10 M. 2H3. Bhaw v. Harvvy, 1 Ad. A K. !)20. 

(m) Uarruthns v. Pa^ne, 2 M. & P. (z) Whitjiel'd v. Brand, 10 M. & W. 
* 282 
U) IhmnlUm v. IMl, 10 515. («) Pauli, ex parte, .‘I Deac. 100. Aiur. 

{!/) lAvetag V. Hood, 2 Carnpb. 83, raj/, Cooko’a JJ. L. 370. 
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creditor upon the estate for the amount as a debt due to him from the 
bankrupt at the time of his bankruptcy (ft). 

Non-consent of the true owner . — We have already seen that if the owner 
has demanded back his goods prior to the act of bankruptcy, they arc not 
in the possession of the bankrupt with his consent after the demand has 
been made. Goods obtained by fraud before the act of bankruptcy, and 
remaining in the bankrupt's possession at the time he becomes bankrupt, 
are not in the possession, order, and disposition of the latter with the 
consent of the owner. If, therefore, the bankrupt has obtained possession 
of goods throngli the medium of a fraudulent and pretended purchase, 
never intending to i)ay for them, and then becomes bankrupt, with the 
goods in his possession, they may be reclaimed by the vendor, as there is 
no true and api^arent owner, in such a case, within the meaning of the 
statute, and no consent and permission by the former, the transaction 
being a cheat, and fraudulent altogether on the part of the buyer (c). 

Possession hj a hanhmpt cestui que trust. — Possession by the bankrupt 
of furniture belonging to the trustees of his wife’s ante-nuptial marriage 
settlement, is not a possession, by him, with the consent of the -true 
owner, within the meaning of the statute {d) ; nor possession by the 
bankruj)t’s wife of cows and stock-in-trade, holden by trustees under a 
homUfidc settlement for her separate use, unless the bankrupt has himself 
traded with the trust property, and got it into liis own hands (e). 

Possession hij hankrnjd trustees. — Wlicnever goods and chattels and 
})crsoual property are held by the bankrupt under the limitations of a will, 
or a marriage settlement, as a trustee for third parties, the possession of 
the bankrupt is not a possession with the consent and permission of the 
true owner within the meaning of the statute. This is the case with 
respect to possession by trustees of notes and securities held in trust (/), 
also of govcrnuicnt stock and shares in the public funds, and joint-stock 
companies, &c., whether the trust does or docs not appear upon the bank 
books, or the books or register of the company {g). Where the trust has 
not been created by a third party, but by the cestui que trust, or person 
beneficially interested himself, and the bankrupt has clothed the trustee 
with the apparent ownership of shares in a public company, by buying 
them in the name of the latter, and procuring him to be registered as a 
shareholder, and permitting him to have i)Osscssion of the scrip certificates, 


(/>) DumaSy ex parte, 2 A"es. sonr. 585 ; 
1 Atk. 232. Svott V. Surtnau, AVilles, 
400. Tooke V. Hollnufivorth, 5 T. It. 227. 
Godfrey v. Fvrzo, 3 P. Wins. 185. White- 
rcmih V. Jacob, 1 Snlk. KiO. 

(r) Load v. Green, 15 M. ifeW. 210. 

{d) Himmons v. Edwards, 10 M. & W. 
838. 

1 


(e) Jarman v. Woolhton, 3 T. R. 018. 
Haselinfon v. Gill, ib. 020, n (a). Afar- 
tin, ex parte, 10 A’’es. 493. 

(/) Jloffers, ex parte, 25 Law J., Bank. 
41. Sinciair v. Wilson, 20 Beav. 330; 
24 Law J., Ch. 537. 

(//) Witham, ex parte, I M. D. & D. 
624. Pinkeit v. Wright, 2 Hare, 120. 
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arid attend the meetings of the company, and vote as owner, there may be 
an apparent ownership with the consent of the true owner, within the 
mischief of the statute, for a delusive credit may be occasioned by a secret 
trust of that description (h). By 12 & 13 Viet. c. 106, s, 130, it is 
enacted, that if any bankrupt be possessed, as trustee, of any personal 
estate, government stock, funds, or annuities, or any of the stock of any 
public company, it shall be lawful for the Lord Chancellor, on the petition 
of the person entitled to the produce, dividends, or interest thereof, on due 
notice given to all persons interested, to order the assignees to assign 
such property to another trustee, to be holden upon the same trusts, &c. 
Property of testators and intestates, holden by executors and adminis- 
trators, in the ordinary course of their administration,' is holden by them 
as trustees, and cannot, consequently, be sold for the benefit of their 
creditors in case of their bankruptcy (t). But if they are allowed to 
continue in possession of the trust property for several years, and to trade 
with it, to all appearance, on their own account, by the parties who are 
entitled to dispute their possession, and call them to account, the property 
will be deemed to have been in the possession of such executors, i^c., as 
reputxl owners, with the consent of the true owners, within the mischief 
of the stu-tutes {k), 

A seizure by a sheriff, under an execution against a bankrupt, of the 
goods and chattels of a third party in the possession, order, and disposition 
of the bankrupt, with the consent of the true owner, does not in any way 
withdraw the goods from the possession, order, or disposition of the bank- 
rupt, so as to interfere with the title of the assignees (/). 

Right of pr^opertg in things taken and converted a fter recovery of judgment 
in an action for the conversion of them, — The recovery of judgment by a 
.plaintiff in an action for the wrongful taking and converting the plaintiff's 
goods and chattels has the effect of transferring the i)roperty of the goods 
converted from the plaintiff to the defendant. The plaintiff, by recovering 
damages for the wrong, loses his right of property in the chattel that has 
been converted, and this transfer of the right of property dates, by rela- 
tion, back from the time of the conversion. ^J'he damages recovered by 
the plaintiff against the defendant are regarded as the price of the goods, 
“ so that the defendant hath now the same property therein as the original 
plaintiff had, and this against all the world ” (m). Having once recovered 
judgment in respect of the goods, the plaintiff cannot recover again the 


(/O BuThridge, ex parte, I Deac. 142. 
Orrf, ib. 170. 

(i) Ld. Mansfield, Howard v. ./m- 
vneti^ 3 JiuiT. 13(J9. Ludkito v. Browning. 
11 Mod. 13U. ^ 

(*) Fox V. Ftoher, 3 IJ. * Aid. 1.38. 


TtmnaSy px parte^ 3 M. D. & D. 40. 

{1) Barrow v. Bell^ 5 Kll. & Bl. 540 ; 
25 Law J., Q. B. 3. 

(m) Per Cur. Adams v. Broughton, 
Alldr. 10 ; 0 M. & Gr. (>40, n. 
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same thing against somebody else. His further remedy is altogether 
gone, and his claim satisfied. By damages recovered is not meant damages 
paid {n). 


SECTION III. 

REMEDIES FOR THE WRONGFUL CONVERSION OF CHATTELS. 

If a man’s goods are taken by an act of trespass, and are subsequently 
sold by the trespasser and turned into money, the party thus deprived of 
his goods may bring an action for the trespass, or, waiving the trespass, 
he may sue for the conversion of the property, or, waiving the tort alto- 
gether, he may sue for money had and received (o). 

Recaption of goods wrongfully seized or stolen , — If A has actual posses- 
sion of a chattel, and B takes it from him against his will, A may use as 
much force as is necessary to defend his right and enable him to retake 
the chattel ; and if a chattel has been seized and carried away by a person 
who has no colour of title to it, and the owner comes and demands it, and 
the trespasser refuses to give it up, the owner may use force sufficient to 
enable him to retake his property (p). A person, therefore, who has 
been robbed is entitled to retake the stolen property wherever he can find 
it, provided the fjerson in possession of it has not acquired a title to it 
by purchase in market overt, without notice of the robbery. He is not 
justified in committing an assault, or a breach of the peace, in order to 
possess himself of the property, unless he finds it in the hands of the 
thief or the felonious receiver ; but he must watch his opportunity for 
recovering possession, and if he is unable peaceably to retake it, he must 
pursue his remedy by writ of restitution, or by action. If there has been 
no alteration of the right of property in the thing stolen, by sale in market 
overt, he may at once demand it from the person in possession of it ; and 
if the latter refuses to deliver it up to him on demand, he may bring his 
action ; but he cannot, as we have seen, sue the thief himself, or the 
felonious receiver, until he has done his duty to society by prosecuting 
the felon (ante, p. 27). 

Tlio remedy, by way of action, for the recovery of the stolen property, 
or for damages for its detention or conversion, is confined, as wo have 
seen, to those persons who had it in their possession at the time of the 
conviction of the thief or afterwards (ante, p. 285). 

(n) Buckland v. Johnson, 1ft C. B. (p) Blades v. Higgs, IOC. B., N. S. 

103. Cttopcr V. Shepherd, 3 G. B. 271. 713 ; 30 Law J., G. P, 347. Bex v. Afi/- 

(o) Rodgers v. Maw, 15 M. W. 448. ton, 3 C. P. 31. 

Neat V. Harding, 6 Exch. 340. 
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Of the plaintiffs in actions of trespass and The person in 

whom the general property iil a personal chattel is vested may maintain 
an action of trespass for the taking or injuring of the chattel by a 
stranger (g), although he has never had possession in fact, for the general 
property draws to it the right of possession (r). A party entitled to the 
temporary possession of chattels for a particular purpose may also main- 
tain an action for a trespass, or for the conversion of such chattels against 
any person who takes possession of them, without having any colour of 
' right so to do (5). He may be entitled to sue the owner, if he has' a 
right as against the latter to the temporary possession of the chattel, and 
tlie owner refuses to deliver it up on demand (i). An auctioueer’has a 
special property as bailee in goods and chattels which are put into his 
possession for the purpose of sale, whether such goods and chattels be 
in his ow^ rooms, or in the house of another person ; but this is not the 
case with regard to fixtures An employment to sell fixtures only au- 
thorizes him to sell the right of detaching and removing the fixtures ; he 
has no possession of them as chattels, unless it was intended tliat ho 
should Lave possession of them after they were detached. Where, there- 
fore, fixtures sold by an auctioneer were to be detached and removed by 
the purcjiaser, it was held that the auctioneer could not maintain an 
action for their wrongful removal (w). 

If a timber-tree growing on land demised to a tenant is cut down, the 
property in the tree is in the lessor, and be may maintain an action 
against any person who carries it away (a?) ; but the lessee has sufficient 
possession and special property in him to enable him to maintain an action 
for the conversion of the timber. Property in the hands of very young 
children is in the constructive possession of the father and master of the 
house ; but watches and books given by a parent to a school-boy or ap- 
j)rentice, and taken away from home, are the property of the boy ; and if 
they are taken away, detained, or converted by a wrong-doer, the boy, and 
not the parent, is the proper party to sue for the injury {y). 

If the owner of chattels has, by contract, parted with the possession 
of them for a certain time, and has only a reversionary interest, he cannot 
sue a wrong-doer for trespassing upon or converting the property (z), 
unless the bailee, or jiarty clothed wu’th the right of possession, has, by 
some wrongful act of his own, determined the bailment, or the privity of 
tlio bailment has been destroyed by the act of a wrong-doer in taking t^e 
goods out of the possession of the bailee, and selling them, or converting 

(7) Bcfiiy V. QihhonSt 16 Ea6t,^116. (w) Davis v. Dankes, 3 Exuli. 436. 

(r) Bro. Abr. Tii(!r.sPAS8, pi. 303, 340; (a?) Berry v. Heard, Cro. Cor. 242. 

Latch. 214. (y) Hunter v. Westbrook,^ C. & 1*. 678^ 

(«) Burton v. Hnyhes, 9 Moore, 330. (z) Gordon v. Harper^ 7 T. li. 13. 

^Suttonir. Buck, 2 Taunt. 307. Bradley v. Copley, s \ C. B. 608. 

(<) BoherU v. Wyaii, ib. 268. 
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them to his own use (a). But ulthongh the bailor cannot cue for a tres<- 
pass or for a wrongful conversion of the property, yet he may maintain an 
action on the case against a wrong-doer, who by negligence or misconduct 
has caused the goods to be destroyed or permanently injure# (5). 

Every hirer has the use, not the dominion, of chattels demised to 
him, and therefore, when he alters or changes the nature of the property 
or does anything to destroy its identity, his right of using it is at an 
end, the bailment is determined, and an action is maintainable for the 
wrongful conversion of the property (c). ** If I lend to one my sheep to 

tathe his land, or my oxen to plough the land, and he killeth the cattle, 
I’ may well,” observes Littleton, “ have an action of trespass against 
him, notwithstanding the lending.” “ And the reason,” saith Coke, “ is,* 
that when the bailee, having but a bare use of them, taketh upon him, as * 
owner, to kill them, he loscth the benefit of the use of them ” {d). If the 
hirer of chattels sends them to an auctioneer to be sold, this is a con- 
version of the goods to his own use, which at once determines the bail- 
ment, and the owner has an immediate right of possession, and may 
at once sue for the recovery of the goods, or for damages for the loss of 
them (c). 

If goods of the plaintiff have been let to hire to a tenant, and have 
been distrained for rent whilst in the possession of the latter, and im- 
pounded, the plaiiitilF, nevertheless, retains his right of property in the 
goods, whilst they continue in the custody of the law, and in case of 
pound breach against those who take and convert the goods (/). 

Where the owner of a furnished house puts a party into the possession 
of the house to manage a business for him, at a certain agreed rate of 
remuneration, and gives him the use of the furniture, the occupier is the 
mere servant of the owner, his possession of the furniture is the possession 
of the master, and the latter is entitled to take it away at any time (g). 
A mere gratuitous bailment of a chattel to another (post, ch. 9) does not 
remove the chattel out of the possession of the bailor, and does not prevent 
the latter from suing a third party, who takes and converts the chattel, 
with or without the autliority of the bailee. If goods are bailed by A to 
B, to be kept by the latter, and B bails them to G, who uses and wastes 
the goods, C is liable to an action at the suit of A for the recovery of 

(<i) See post, ch. 0. Scott v. Neu^iny^ & Aid. 830. Fen v. BUtUston, 7 Ezch. 
/on, 1 Mood. & Kob. 303. 159. 

' (/>) Mears v. Lond. d South-West. Rail. (d) Co. Litt. 07a -57b. 

Co., 11 C. B., N. S. H50; 01 Law J., C. {e) Loeschnian v. Machint 3 Stnrk. 313.' 

P. 331. Tanned v. AUgi^od, 1 H. k N. (/) Turner v. Ford. 10 M. & W. 215. 

; 38 Law J., Exch. UU3. Hull v. ' {y) Ihrtie v. Biaumojitf 16 EaSi, 86. 

Pickard^ 0 Coiupb. IHO. Aiayhew v. Suitle, While v. Bailey^ ante^ 

(«) Bryant v. Wardelly 2 Exch. 482. p. 338. 

Uolroyd, J., Farrant v. Thompson^ 5 B. 
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compensation for the damage sustained (/*). If the owner of a chattel 
gives a gratuitous permission to another to take tlie chattel and use it, 
he may, nevertheless, maintain an action against a stranger who takes, 
damages, or cdhvcrts the chattel, whilst it is being used by the person to 
whom it has been lent (j). 

Joinder of joint-owners as plaintiffs — Joint-tenants and tenants-in-common 
of chattels. — When several persons are joint-owners of a chattel, they 
must all be joined as plaintiffs in an action for the conversion of them 
(ante, pp. 54, 1G9, 242). Where some engravings had been mortgaged to 
the plaintiff, and the plaintiff and the mortgagor, after the execution of 
the mortgage, placed the engravings in the hands of the defendant in 
their joint names, to be sold by him by a public lottery or raffle, which 
failed for want of subscribers, and the mortgagor, being greatly in debt, 
absconded,., and the jilaintiff tlien demanded the engravings, but the de- 
fendant refused to deliver tliem to him alone, without an indemnity, it 
was held by Jervis, C. J., that the refusal was right, and that the plain- 
tiff had no ground of action in respect thereof against the defendant (/j). 
But it has been held, that if one tcuant-in-comiiion of a personal indi- 
visible chattel bring an action for a conversion against a stranger, if the 
stranger doth not plead the tenancy in common in abatement, ho can have 
no benefit of it in evidence on the general issue (/), and the plaintiff will 
be entitled to recover damages in proportion to the extent and value of 
his interest, and the damage be has sustained (m). 

Parties to he made defendants. — Every person who aids and assists in 
the act of conversion is responsible for the entire damage that has been 
sustained, although he acted only as the friend of another wrong -doer, 
the real principal in the transaction, or is merely a servant obeying his 
master’s orders, and had no idea of committing any wrongful net himself. 
It is no answer that he acted under authority from another, who had 
himself no authority in the matter (a). Every master and employer is, 
of course, responsible for a conversion by his servant acting in obedience 
to his master’s orders, or in the execution of his duty to his employer. 
Thus, if a ship-owner gives orders or directions to his ship-master to 
detain goods shipped on board, the ship-owner will be responsible for 
everything done by the master whilst acting in obedience to his orders (o). 
And if a pawnbroker’s servant, in the execution of his master’s business, 

(A) 12 Ed. 4, fol. 13, pi. 0; fol. 9, (1) Ld. King, C. J., Barnardiaton v. 

pi. 5. CfiapmaM, cited 0 T. It. 770. 

(»■) Ijotan V. Cross, 2 Oampb. 40ft. (m) Dockwray v. Dickenson^ Skin. 040. 

NicoUs V. Bastardy 2 C. M. dfH. 059. Addison y. Orm'wd, C T. K. 770. 

Turnirr v. Ford, 15 M. & W. 212. Man- (w) Parker v. Godin, 2 Str. 813. Ste- 

ders V. Williams,^ Ezch. 343. phens v. Elwall, 4 M. & S. 201. 

{k) Burke v. Bryard, C. B. Sittings (o) Schuster v. M*KeUar, 7 El. & Bl. 

after Trinity Term, 1852. And see post, 704 ; 20 Law J., Q. B. 286. 

ch. 9, 8. 2. 
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refuses to deliver up a pawn to the pawnor, on tender of the money due 
on it, the refusal of the servant is the refusal of the master, and the latter 
is responsible in damages for a conversion (/>). 

In order to recover against several persons for a joii^-conversion, it 
^ must bo proved that all concurred in some joint act of conversion. If the 
facts exclude a joint-conversion by all the defendants, but show separate 
acts of conversion, in which some have participated and others not, some 
of the defendants may be found guilty and others may be acquitted, for 
several may be joined as defendants in an action for conversion, and one 
only may be found guilty (g). Where a ship-captain, intending to exe- 
cute the duties of his employment bona fide, made a mistake in disposing 
of the cargo, which amounted to a conversion of it, it was held that there 
was a joint-conversion by the master and owner (r). If a married woman 
is guilty of a conversion of chattels, she and her husband may be joined 
as defendants (.9). Where some sheriff’s officers, being authorized to seize 
the goods of A, by mistake took the goods of the plaintiff, and lodged 
them in the defendant’s stable, and when the plaintiff came and demanded 
the goods the defendant’s wife, in the defendant’s absence, refused to 
give them uj), saying, “ I am told I shall be borne harmless,” it was held 
that both the husband and wife were responsible for a conversion (f). 

Of the sta^irifj of proceedings on the delivery of the chattels to the plain-- 
tiff, — In actions for the conversion of goods and chattels, the defendant 
may, in certain cases^ where no special damage is alleged, or, if alleged, 
where it is merely colourable, obtain an order for a stay of proceedings on 
the terms of the delivery of the goods to the plaintiff, and the payment 
of nominal damages and costs (?/). In an action for the conversion of a 
packet of letters, the defendant was allowed to stay proceedings as to one 
of tlie letters, upon delivering it up to the plaintiff, and paying costs {x). 
But where there is any uncertainty, either as to the quantity, or quality, 
or value of the things wdiich have been converted, or when damages have 
been sustained over and above the value of the goods, the court, or a 
judge, will not interfere to stay the proceedings upon the delivery of the 
goods to the plaintiff (//). 

Declarations for a trespass, or for the conversion of chattels. — Whenever 
the goods and chattels of one man have been wrongfully taken and carried 
away by another, the wrong-doer may be sued either for a trespass or for 
a conversion of the chattels. If the chattels have come lawfully into the 
possession of the defendant, and there was no trespass in the taking 

(/>) Jones V. Jlart, 2 Salk. 441. (ar) Earle v. Hotdernesst 4 Bing. 462. 

Iq) Nicotl V. Glennie, 1 M. & S. 589. ( 1 /) Tucker v. Wriqht, Moore. 506. 

Ante, pp. 171, 2413. Whitten v. Fuller, 2 W. Bl. 901. Olivant 

(r) Ewhank Nutting, 7 C. B. 808. v. lierino, 1 IVils. 23. Gibson v. Hum~ 

(s) Kegtrorihv, Jlill, 3 B. & Aid. 688. phreg, 1 Cr. & M. 544. Lucas v. Loud, 

(0 Catterall v. Kengon, 3 Q. B. 310. Dock Co., 4 B. A’ Ad. 378. 

(m) Chilly’s Arch. Br. 1294, 0th ed. 
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of them, but the dcfeiiclant fails to deliver them within a reasonable time 
after they have been demanded by a plaintiff entitled to the possession of 
them, the declaration should be for a conversion of them. A declaration 
for a trespass ilpon personal property alleges, either that the defendant 
seized and took certain goods and chattchs of the plaintiff, and damaged 
and destroyed them, or deprived the plaintiff of the use of them, or that 
he shot at and lamed the plaintiff’s dog, and greatly injured it, or that 
the defendant drove his horse and cart against the horse and carriage of 
the plaintiff, and greatly damaged them, and deprived the jdaintiff of the 
use of them, and obliged him to hire another horse and carriage, &c., as 
the case may be, claiming damages in each case. A declaration for the 
wrongful conversion of the plaintiff’s chattels by the defendant simply 
alleges “ that the defendant converted to his own use, or wrongfully 
de])rivcd the php'ntiff of the use and possession of the plaintiff’s goods,” 
describing them (-2). 

Where a tenant, during his te*.ancy, whilst removing a dung-heap, 
dug into and carried away a quantity of virgin-soil beneath the dung-heap, 
it was held thac the soil, so soon as it had been severed from the freehold, 
vested in th^j landlord as a chattel, so as to enable him to declare against 
his tenant for a trespass de bonis asjwrtatisj or for a conversion of 
chattels (a). 

What may he given, in evidence under the idea of not guilty. — In actions 
for a trespass, or for converting the plaintiff’s goods, the plea of not guilty 
operates as a denial of the defendant’s having committed the wrong alleged 
by taking or converting the goods mentioned, but not of the plaintiff’s 
property therein, and no other defence than such denial is admissible under 
that plea {h). AYHierever, therefore, the defendant allows that lie meddled 
with goods which were the property, and in the possession of the 
plaintiff, he is presumed to be a trespasser, and if he has any matter of 
justification, or any authority, general or particular, express or implied, 
from the plaintiff, this must be specially pleaded. Therefore, where an 
action was brouglit against the defendant for unmooring the plaintiff’s 
barge, it was held that the defendant could not, under the plea of not 
guilty, give in evidence facts and circumstances showing that he was 
justified in so doing; such as that the barge was in the greatest danger 
of being carried away by floating ice, and that the defendant, being 
employed generally by the plaintiff’ to look after his barges, removed the 
barge from a place of danger to a place of safety (c). 

The plea of not guilty in actions for the conversion of chattels puts 

• 

(z) 15 & 16 Yirt. c. 76, Soiled. 11. 28. (h) Reg. Gen. Hil. Term, 16 Viet. 1 

Holmes V. /Ififlifson, H Mc)(»rc, 676. Ell. & 131. App. Ixxxi. 

(a) Higynn v. Morlimery 6 C. & P. 616 ; (c) Milman v. Dolwell^ 2 Campb. 378. 

ante, pp. 164, 241, 204. 
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in issue the wrongful character of the act^ so that if the defendant detained 
them in the exercise of a legal right consistent with the fact of the right 
of property being in the plaintiff, the true character of the detainer and 
the existence of the right may be given in evidence undeAhe plea of not 
guilty. The demand and ^.refusal of the goods are not in themselves an 
actual conversion, but only evidence of it. Any fact, therefore, expla- 
natory of the demand and refusal is receivable in evidence under the 
plea of not guilty, because it goes directly to show that there was no 
conversion at all : such as the fact that the defendant has a lien upon 
the chattel in his hands, or that he and the plaintiff were joint-owners 
of the chattel, and that what the defendant did was in the exercise 
of his legal rights as joint-owner with the plaintiff {d), or that the 
defendant had some (lualificd right in it, and has only dealt with the 
article in the manner in which he was entitled to deal with it in the 
exercise of his legal right (e). But a defence to the effect that the 
chattels had been given by the defendant to the plaintiff, subject to a 
condition not performed, whereupon they again became the property 
of the defendant, whcreu]ion the latter retook them, and claimed to 
keep them as his own proi)erty, is not admissible under the plea of not 
guilty (/). 

Pleas dcmjing the plalnliff^s rujht of property /«, or his ru/ht fOy the 
possession of the chattel , — If the defendant intends to disjmtc the })laintift*’s 
title to, or his right to the possession of the chattel taken or converted, 
he must jdead a plea, alleging that the goods and chattels taken or 
converted were not, at the time of the alleged conversion, the property of 
the plaintiff, or that the plaintiff was not tlien entitled to the possession 
of them. Under this j)lea the defendant is at liberty to set up any 
circumstances showing that the plaintiff has no property in, or right 
of possession of the goods, in respect of \Ahich he is entitled to main- 
tain the action against the defendant. A plea, denying that the goods 
are the goods of the plaintiff, puts in issue the plaintiff’s proi)erty 
in, as well as his right to, the ])ossession of the goods (^). If the 
defendant has, by contract, acquired a right to take and carry away the 
chattel, the contract may be given in evidence under a plea denying that 
the chattel w'as at the time of the seizure the chattel of the plaintiff (A). 
Under this plea it is competent to the defendant to show that the 
plaintiff had parted with the property before the cause of action arose, 
or that the defendant had a lien upon the goods, as a right of lien on the 
part of the defendant is inconsistent with a right of possession on the 

{d) HUtgina v. TVmww*, 8 Q. B. {)()8. Rohiimnu 2 C. M. ct R. 405. 

(#0 Young v. Cooper^ (j Mxch. SJ50; 20 (/) Jours Davies, 0£xch.003; ante, 

Law.!., lixcli. lOfJ; Parke, 13., 14 M. & pp. 50, 125. 

W. 2i2, overruling Siandiffe v. Hard- (g) Harrison v. Dixon, 12 M. & W. 142. 
wirkf 2 C. M. & R. I. Wilkinson v. \k) Ridmrds v. Symons, 8 Q. R. 00. 
Whatley, 5 M. & Ur. 5U0. Verrall v. Reeve v. Whitnwre, 9 Jur. N. S. 243. 
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part of tlio plaintiff (/), or that the title to the goods had become vested 
in assignees under a bankruptcy (^'), or by virtue of an order made by the 
Court of Bankruptcy, although the order was applied for, and made after 
action brougl# (/), or that the plaintiff’s title has been defeated by 
matter subsequent to the bailment (m). In an action against assignees of 
a bankrupt for the conversion of chattels, the defence that the goods 
were at the time of the bankruptcy in the order and disposition of the 
bankrupt, with the consent of the true owner, and that the title to the 
goods vested in the assignees, by virtue of an order made by the Court of 
Bankruptcy, is admissible under a plea of not possessed, although the 
order was applied for and made after action brought (/i). 

A j)loa of the previous recovery of judgment by tbe plaintiff in an 
action for the conversion of the property brought against some third party, 
under whom tbe defendant claims, is, as we have seen, an answer to the 
action (o). 

Pleas of justification . — If the defendant intends to justify the taking 
of the goods on grounds distinct from any question of title or right of 
property or possession, he mir.t set forth liis ground of justification in a 
special plea ; such as, that the goods and chattels mentioned in the 
declaration were wrongfully upon the defendant’s land, encumbering tbe 
same, and doing damage there to the defendant, whereupon the defendant 
took the goods and carried them to the plaintiff’s land, and deposited 
them there, doing no damage to them that could bo reasonably avoided (p): 
or if the plaintiff complains of the shooting of his dog by the defendant, 
the latter may justify the trespass or conversion of the animal, on the 
ground that the dog was trespassing on the defendant’s land in pursuit 
of and worrying the plaintiff’s sheep, or hunting and chasing the defend- 
ant’s deer, and that the defendant had no means of protecting his sheep 
or deer from injury but by shooting the dog, and that he therefore shot 
it (5). 

Evidence at the trial — Proof bjf the plaiutif . — To enable a plaintiff to 
maintain an action and recover damages for a seizure or conversion of 
chattels, he must show that the seizure was wrongful, and that he has 
been damnified by it (r). He must, therefore, give some general evidence 
of his right to the chattel, and of the wrong done to him by the plaintiff 



(i) Dorri riff ton v. Carter. 1 Excli. 500. cli. 21. 

Lane V. Teivson^ 12 Ad. Sc E. 110, n. IJar- (w) Hvsiop v. Baker. 8 Exch. 411 ; 22 

ton V. Brawn. 5 M. & W. 208. Owen v. T.n.vJ., Exrli. Isaac v. Beldwr. 5 

KnUjht. 4 Ping. N. C. 54. M. & \V. IMO. 

(k) Leake v. LovrJny. 5 St*. N. U. 021 ; (o) Cooper v. Shepherd, ante, p. 003. 

4 M. & (ir. 072. Jfowarthv. Tolhmache, (p) Cote v. Maundy. Rea v. She ward. 

ib.320. 2 M&W.420. 

{1) Heshp V. Baker, ante, p. 203. {q) Bairimiton v. Turner. 3 Lev. 28. 

(m) Mailin, B., Thorne v. Tilbury. 3 H. (r) Tancred v. Allyood. 4 H. & N®438; 
& N. 539 ; 27 Law J., Exch. 407 ; post, 28 Law J., Exch. 302. 
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in taking it aWay ; for if there is no proof of his having ever been in 
possession of the chattel, or of his having any right to the possession of 
it, there is no proof of any wrong having been done to him, nor any 
evidence of any cause of action, nor anything to support the material 
averments of the plaintiffjs declaration (s). Where the plaintiff proved 
that the defendant seized some chairs and tables in a house which was 
not the plaintiff’s house, and carried them away, and the only plea on the 
record wag a plea of not guilty, it was held that the pla'ntiff must, never- 
theless, give some general evidence of his right to the possession of the 
chairs and tables to constitute a cause of action, and establish the tort or 
wrong charged in the declaration (^). If in a declaration for a trespass 
in entering a house and seizing goods there is no allegation that the 
goods belonged to the plaintiff, nor any admission to that effect on the 
record, there is no disclosure of any cause of action (u). 

Proof of title of assignees of bankrupts ^ executors^ and nominal parties. — 
In all actions by and against assignees of bankrupts, or executors, or 
administrators, or persons authorized by statute to sue or be sued as 
nominal parties, the character in which the plaiiitiff‘or defendant is stated 
on the record to sue or be sued is not in issue unless it is specially 
denied (x). The Bankrupt Act, 12 & 13 Viet. c. 106, s. 233, amended 
by 17 & 18 Viet. c. 110, s. 24, makes the London Gazette conclusive 
evidence of the bankruptcy as against the bankrupt, and against persons 
whom he might have sued had he not become bankrupt : provided the 
bankrupt docs not di.sputc the fiat or petition for adjudication within the 
time tliercin limited (tj). 

Proof of conversion. — It is necessary for the plaintiff in an action for 
the conversion of chattels to prove either that the defendant unlawfully 
meddled with the plaintiff’s goods, and removed them from some place 
where tliey had been deposited by the plaintiff, and that the goods had 
been since then lost to the plaintiff, or that the chattels came to the 
hands of the defendant wrongfully, or by a tortious taking, or that the 
defendant has unlawfully exercised dominion over them, to the prejudice 
of the plaintiff, or that there has been a wrongful destruction of the 
chattels (ante, p. 271). If the property came lawfully into the possession 
of the defendant, or under his dominion and control, there must then, as 
we have seen, be proof of a demand and refusal of the property by a 
party entitled to make the demand, and have possession of the chattels 
(ante, pp. 272, 273). 

(«) Channon v. Patch, 5 B. ife C. 8!)7. proceeding in bankruptcy by production 

(<) Forman v. Dawes, Car. & M. 12t). of advertisements in newspapers and 

(m) /*n7r/irtrd V. //owf/, n M. it W. one. depositions of deceased witnesses, ss. 

(x) Re^. Gen. Hil. IVrrn, IbSd, 1 Ell. 240, 212, and records sojiled with the 

& 131. Ixxix. seal of the court, post, ch. 21. 

(y) And see further, as to proof of 
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The refusal must, as wc have seen, be an absolute refusal, and not a 
qualified conditional refusal, amounting only to an objection to deliver 
the goods, until the plaintifi'’s title to them has been ascertained (ante, 
p. 274). If the plaintiff complains of the conversion of a bank-note or 
negotiable security, he must show that the defendant got the note under 
circumstances which give him ho title to hold the note as against the 
plaintiff (ante, pp. 275-277). Any admission on the part of the defend- 
ant that the plaintiff’s property had come into the defendant’s hands, or 
under his control, and had then been wrongfully dealt with by him, will 
be evidence of a conversion. Thus, where a defendant, in answer to a 
demand made upon him by the plaintiff for the delivery of a bill of ex- 
.change, said that he could not give it up because it had be'eii burnt, it was 
held that this was evidence of a conversion by him of the bill (z). 

Proof of constructive possession of chattels, — If a man cuts down wood 
or rushes, and stores them on the ground ready to be carried away, the 
things so severed from the realty are in the actual possession of the party 
who has cut them down, and proof that the act of severance has been 
committed by the plaintiff is sufficient pirima facie evidence of title to 
enable th: plaintiff to maintain an action against another person for 
seizing them and carrying them away, and the plaiutifi'’s prinia facie title 
cannot be disputed under the plea of not guilty (a). Proof that the 
plaintiff dug out ore, or sand and gravel, and piled it in heaps on the 
ground, is prima facie proof that he is entitled to the heaps (i»). Proof 
that the plaintiff is the owner of a vessed taking in cargo is prima facie 
evidence that the plaintifi'is the owner of the cargo (c). If the plaintiff 
shows that he has a right to the possession of chattels, tliis Avill enable 
him to maintain an action for damages without proof that he has ever 
had actual possession of them, or that he is the owner of them ; for a 
factor to whom goods have been consigned by the owner for sale, and wdio 
has never received them, may maintain an action for the conversion of 
them {d). There may be a constructive possession of chattels in respect 
of the right of property being actually vested in the plaintiff. Such is 
the case in an action of trespass by the lonl for an estray or wreck taken 
by a stranger before seizure by the lord, where the right is in the lord, 
and a constructive possession, in respect of the thing being within the 
manor of which he is lord. So the executor has the right immediately 
on the death of the testator, and the right diaws after it a constructive 
possession (e). If trees ^growing on land demised to a tenant are cut 
down by the latter, or fixtures attached to a ’ dwelling-house arc severed 

(r) M^Kewm v. Cotchimj^ 27 Law 8 B. & C. 7H7. 

C. P. 41. (c) Britnckerv. M^^htneux^ 3 M. & Gr. ^4. 

(a) Jiackiiam v. Jesupy 3 tVils. 332. (tl) Kyre, C. J., Fowler v. DowHy ] B. 

\b) Nortluim V. Bowden, 11 Exch. 70 ; & P. 47. 

24 Law J., Exch. 238. Bowe v. Brenton, (<*) Smith v. Milles, 1 T. 11. 480. 
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by the tenant, the landlord has an immediate right of possession of the 
trees and fixtures so severed from the inheritance ; they are his goods 
and chattels, and if they are taken away from the demised premises he 
may maintain an action for the conversion of them (/). 

Where there was an absolute assignment of goods by deed, with a 
covenant to pay a certain debt on demand, and a proviso for redemption 
on payment of the debt, and a further proviso that the assignor should 
continue in possession until default, and before any default made the 
goods were taken in execution and sold by the sheriff, it was held that 
the assignee had not such a right of immediate possession as would 
entitle him to maintain an action against the sheriff for a conversion of 
the goods (g). 

Evidence for the defence, — The defendant cannot, as vve have seen, set up 
any right or title to the subject-matter of the action in answer to a priina 
facie case on the part of the plaintifl', unless the right of possession or right 
of property has been put in issue by the pleadings (ante, pp. 308-310); 
but he may, as we have seen, under the plea of not guilty, show that he 
has a lien on the goods, and detain them in the exercise of such right of 
lien, or that he is joint-owner of the goods with the plaintiff, or has some 
limited or temporary right or interest in them, and has therefore a right 
to keep them (ante, pp. 270, 300). When goods have been taken from the 
actual j)osscssion of the plaintiff, and the defendant fails in estabiishing 
any title in himself to the property, so as to justif}" the seizure, he will 
not be allowed to set up a jus tertiij and deny the idaintilf's title to the 
goods ; for, as against a wrong- doer, possession is title, and the presumption 
of law is that the possession and ownership of chattels go together, and 
that presumption cannot be rebutted by evidence that the right of property 
w'as in a third person, offered as a defence by one who admits that he had 
no title and was a wrong-doer when he took or converted the goods {h), 
A wrong-doer, therefore, in actual possession of goods, the property of a 
stranger, can recover their value in an action against another wrong-doer 
who takes the goods from him (/). 

When the defendant is estopped front dispvtmg the title of the plaintiff. 
— If the defendant has by deed admitted the title of the j)laintiflf to the 
chattels in respect of which the action is brought, he will be estopped 
from disputing it at the trial {k). If he has accredited the title of some 
third party to the goods, and so induced the plaintiff to buy from the 
latter, he will be estopped from setting up any title in himself (/). If 

(/) Famvnt v. ThompsoUt 5 B. & Aid. 7 C. & P. 505. 

82iS. . (/) Jtffries v. Gt. West. Bail. Co., 5 

(a) Brmlley v. Copley, 1 C. B. «85. Ell. & Bl. «0(5 ; 25 Law J., Q. B. 107. 

(h) Heath v. Milirard, 2 Sc. 1(10 ; 2 {k) Wiles v. Woodward, 5 Exch. 557, 

Bing. N. C. 100. Carter v. Johnson, 2 (/) Waller v. Drakeford, 1 Ell. & Bl. 

Mood. & Kob. 205. Ashmore v. Hardy, 753. 
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the owner of goods parts with the possession of them, and knowingly 
suffers his bailee to deal with the goods as owner, and culpably and 
negligently stands by and allows a third party to acquire an interest in 
the goods on the faith and understanding of a fact which he can contra- 
dict, and docs not contradict, he will be afterwards estopped from disputing 
the fact in an action against the person whom he has himself assisted in 
deceiving. Thus, if A, the owner of gocxls, stands by and permits B 
to sell them to C, without giving any notice to C of his being the 
owner of the goods, he wdll be estopped from disputing C’s title under 
the sale (m). 

Where the plaintiff, in order to protect his personal effects from his 
creditors, delivered the actual possession of them to the defendant, and in 
order that the latter might appear to be the true owner he made a priced 
invoice of the„articles, and gave a receipt to the defendant for the amount 
as on a sale, it was nevertheless held that the plaintiff, as between himself 
and the defendant, was not esto]<ped fiom showing the real character of 
the transaction, so as to entitle him to recover back the goods from the 
defendant. Here no deed o*’ transfer had been executed, and the jury 
found thtre was no sale and no intention of transferring the right of 
property in the things to the defendant. “ And,” observes Martin, B., 

“ it is perfectly true that if an act be done, the party cannot avail himself 
of his own fraud to undo it; but here the act is not done, as the jury 
expressly find there was no sale at all to the defendant,” and no transfer 
whatever of the property in tliese goods to liim («). 

Evidence under pleas of jnstijication . — Jf the defendant has placed a 
plea ot justiiication on the record, all the material averments of the plea 
should be proved. If the defendant justifies the shooting of a dog, on 
the ground that the animal was hunting and chasing deer in a park, or 
conies in a rabbit-warren, sheep in a fold, or fowls in a poultry-yard, he 
must prove that the dog was in hot pursuit at the time he shot it (o). 
But if a man allows his sheep or his fowls to escape from his own land, 
and trespass upon his neighbour’s j»roperty, and tliey arc there attacked 
and worried by his neighbour’s dog, he cannot justify the shooting of the 
dog in defence of his strayed slieep or fowls. 

Dogs trespassing in pursuit of animals ferw naturoi cannot lawfully 
be destroyed. “ A dog,” observes Lord Ellenborough, “ does not incur 
the penalty of death for running after a hare in another man’s ground. 
And if there be any precedent of that sort which outrages all reason 
and common senscj^ it is of no authority to govern other cases. A game- 


(ot) Gregg v. Wells, 10 Ad. <t E. 98. 
(a) BotViH V. Forster, i H. & N. 779 
27 Law J., Exch. aov». 

(o) Barrington v. Turner, 9 Lev. 28 


Proiheroe v. Mathews, 5 C. & P. .58(1, 
Wadhurst v. Damme, Cro. Jac. 45. Wells 
V. Head, 4 C. & P. 508. Janson v. Drown, 
1 Oanipb. 41. 
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keeper has no right to kill a dog for following game” {p)j although 
the owner of the dog has received notice that trespassing dogs will be 
shot {q\ 

Of the assessment of damages , — Whenever the chattels of one man 
have been wrongfully seized by another, who has assumed a virtual do- 
minion over them, substantial damages are recoverable, although no 
pecuniary damage can be proved to have been sustained. Where, there- 
fore, the defendant wrongfully seized the plaintiff’s horse and cart, and 
placed a man to keep possession of it, who allowed the plaintiff the free 
use of the cart, which was driven to market every day, it was held that the 
plaintiff w^as nevertheless entitled to recover substantial damages in respect 
of the infringement of his proprietary rights (r). 

In actions for the conversion of chattels, the full value of the chattels 
at the time of the conversion is the measure of the damages, where no 
special damage is claimed, or has been sustained, and the goods have not 
been tendered and received back 'after action ( 5 ). If the chattel is of such 
a nature that the loss of it may readily be supplied by the purchase of a 
similar chattel in the market, the damage will be the marketable value of 
the chattel at the time of the conversion. If tlie value of it is doubtful, 
every presumption is made against the wrong-doer. Where a boy having 
found a jewel set in a socket took it to a jeweller’s to know what it w^as 
worth, and the jeweller took the jewel out of the wsocket to examine it, 
and then refused to deliver it up, and the boy brought an action for the 
conversion of the jewel, “ several of the trade were examined to prove 
what a jewel of the linest water that would fit the socket would be worth, 
and the Chief »Justice directed the jury, that unless the defendant did 
produce the jewel, and show* it not to be of the linest >Yatcr, they should 
presume the strongest against him, and make the value of the best jewels 
the measure of their damages, which they did ” (/). 

If an action is brought for the shooting of a dog, the character and 
propensities of the animal for mischief may be considered in mitigation of 
damages (w). 

If a jury arrive at the conclusion that a defendant has come dis- 
honestly by a part of ])roperty which has been stolen, thc}’^ are warranted 
in finding that he got possession of the whole. Thus, where a diamond 
necklace worth 500/. liad been stolen, and a portion of the diamonds 
shortly after the robbery came into the defendant’s possession, and tho 
latter gave contradictory and unsatisfactory accounts as to the mode in 
which he became possessed of them, and the owner sued and recovered 

{p) Vere v. Ld. Cnirdor, \ I East, 500. Finrh v. Blount, 7 C. & P. 478. Ahager 

( 7 ) 6 Vyr«<*rv. CVwiwpwt'p, cited Marsh. ( 'lose. 10 M. & AV. 084. Eivbank v. 
584. Nutting, 7 C. 0. 800. 

(r) Bagliss v. Fisher, 7 lliiig. lOM. (t) Armory v. Dehimirie, 1 Str. 604. 

(s) Wood V. Moretvoodf 3 Q. B. 440. n. (m) Wells v. Hend, 4 C. & P. 008. 



316 


THE LAW OP TORTS — TRESPASS AND CONVERSION. [CHAP. Vll, 


a verdict for tlie full value of the necklace, it was held that the juiy were 
justified in finding that the whole necklace came into the defendant’s 
hands (x). 

The plaintiff is entitled, under a declaration properly framed, to re- 
cover all that at the commencement of the suit he has lost through the 
wrongful seizure of his goods, and the defendant cannot, in mitigation of 
damages, show that after action brought he i)aid to the defendant the 
value of the goods (y). The jury are not limited in assessing the damages 
to the price or value of the article on the day of the conversion, but may 
give tlie value at any subsecpicnt time at their discretion, as the plaintiff* 
might have had a good oppoi’tunity of selling the goods if they had not 
been detained (r). If the defendant, acting Ifo/ia fide under the belief 
that he had accpiired the lawful ownership of the chattel, has proceeded 
to lay out money upon it, and improve it, and increase its value, the 
plaintiff* Avill not in all cases be entitled to swell tlic damages by esti- 
mating them according to the improveef value of the article. “ It may 
be,” observes Maule, J., “ that the wrong-doer, who accpiires no })ropcrty 
in the thing he converts, acquires no lien for what he expendvS ui)on it, 
and the owner may bring an action for the detention or conversion of it ; 
but it does not follow that the owner is to recover the full value of the 
thing in its iiiifirovcd state. The proper measure of damage is the amount 
of pecuniary loss the plaintiff* has sustained by the conversion of the 
chattel, that is, nhat it was really worth at the time of the conver- 
sion” {(i). If at the time of the seizure the })laintiff was under an obli- 
gation to have the goods sold, then, if they have been fairly sold, the 
price realized at the sale may be the fair measure of damages, if there 
has been nothing harsh or oppressive in the defendant’s conduct, or that 
of his agents (/;); but if at the time of the seizure the plaintiff was under 
no obligation to part with his goods, hut was in a j»osition to retain the 
dominion and use of them, he is at the very least entitled to be placed in 
the condition he was in at the time his goods were taken away from him, 
and to be compensated with such an amount of money as will enable him 
to re])lace the goods (c). “It is, however,” observes Alderson, 13., 
“entirely a question for the jury what damages they will allow. Juries 
have not much compassion for trespassers, and they are not bound to 
weigh in gedden scales how much injury a party has sustained by a 
trcsi)ass ” {d). 

If the act of conversion amounts to pound breach, the party guilty of 

(.f) Mnrtimer v. Cradork, U Liiw J., Law .J., C. P. m!. 

(h) IVhilmore v. Bhvk, 1.‘3 M. & W. 

M BtnuVe V. LUth‘, r, Q. P. |7R. SOU ; 14 Law J., Kwh. 1!L 

( 2 ) (iret'n'nuj v. Wilkinson^ I C. & P. (<•) Ultmpool v. Youmj, !) 13. & C. (J9fj ; 

4 M. & a. 5:3.3. 

{n) Reid v. Fairbanks, 1.‘3 C. B. IviO ; 2*2 (</) LockRy v. Pya, H M. & W. 135. 
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thei wrong will be liable in damages to the landlord, and also to the owner 
of the property for damages for the conversion. “ It might be difficult in 
such a case to ascertain the damages, but they would not exceed in the 
whole the value of the chattels distrained ” (e). 

Assessment of damages where the plaintiff has only a limited or doubtful 
interest in the goods. — Where the plaintiff is not the actual owner, but is 
only a bailee or hirer, of goods which have been wrongfully taken out of 
his possession, he is entitled as against a stranger to recover the entire 
value of the goods ; but if the action is brought by the hirer or bailee 
against the owner of the goods, the damages will be limited to the value 
of the plaintiff’s interest in them (/). A defendant who has wi’ongfully 
deprived the plaintiff of the possession of goods cannot avail himself of 
the title of a third party in reduction of damages, but he may show that 
he was himself the owner of the goods at the* time of the conversion, 
subject to some temporary or conditional right of possession on the part 
of the plaintiff, with a view of limiting the damages to the value of the 
jdaintiff’s limited interest {g). If a man brings an action for the conver- 
sion of a ship, and upon the evidence it appears that he has but the 
sixteenth pari of it, this will go in reduction of damages, as he has no 
right to recover the value of the shares of the other part-owners (7i). If 
it api)ears that the plaintiff has merely been clothed with the possession 
and ostensible ownership of the chattels, for the jairpose of perpetrating a 
fraud or defeating a distress, or if he has made a transfer of the chattels, 
which he has ireat(*d at one i)eriod as valid and honafide^ and at another 
as merely colourable, so as to leave it doubtful what is his real and bona 
fide interest in the property, the jury may, if they please, give him merely 
nominal damages (?). 

Damages for the conversion of bilU and notes are calculated, in general, 
according to the amount of principal and interest due upon the bills or 
notes at the time of the demand and refusal to deliver them up (!•). 
But if a document, purporting to be a bill or note, has been lost or acci- 
dentally destroyed, and the defendant is unable to deliver it up, and c.an 
prove that it was not a genuine security, and w^as of no value at all at 
the time of the conversion, nominal damages only may be recoverable, 
if the plaintiff is entitled to recover damages at all {1). If the security 
has been mutilated and rendered valueless by the wrongful act of the 
defendant, the plaintiff will be entitled to recover what it wwld have 

(e) Turner V. Ford, 15 M. & W. 215. (/) Cameron v. Wynchy 2 C. & K. 204, 

(/) Heydon Smith's case, 10 Co. OH. Prinylv v. Taylor, 2 Taunt. 150. 

Wafers v. Afonarch, 5 J^ll. & Bl. 880 ; 25 (fr) Merrvr v. fimes, 0 Oampb. 477. 

Law .1., Q. B. 102. (0 Mathew v. Sherwell, 2 Taunt. 438. 

Q/) 7/r/cr/<'y V. A'e/irfrt//, 17 Q. B. 043. Wills v. Wells, 8 ib.''207; 2 Moore, 

(A) Dovkwray v. Dickenson, Skin. 040. 254. 
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been fairly worth to him had it continued a perfect and complete instru- 
ment (?n). 

Of the damages recoverable when the plaintiff has offered to return the goods, 
or the defendant has received them hack after the commencement of the action. 
— If in the course of the cause the goods have been returned, the plaintiff 
is still entitled to proceed for further damages and his costs (w). When 
the goods have been returned and received unconditionally by the plain- 
tiff, after the commencement of the action, and no special damage is 
alleged in the declaration, and the damage complained of is not neces- 
sarily incidental to the, wrongful taking of the property, nominal damages 
only are recoverable. When substantial damages have been recovered, 
notwithstanding the return of the goods after the commencement of the 
action, there has been cither an injury to the pro])erty converted, or the 
damage has.d)een the actual and necessary consequence of the conversion ; 
as in the case of the detention or conversion of a riding-horse, where the 
horse may have been deteriorated b}’^ ill-usage, or where the plaintiff 
could not get back his horse without paying certain charges for his 
keep (o), ihe payment being a necessary consequence of the conversion. 
But the plaintiff, although he has taken upon himself to acce 2 )t the goods 
without imposing any condition upon the defendant, has a right to go on 
with the action, and proceed to trial for the purpose of recovering his 
costs ( 7 >). 

Damages, in the nature of interest, over and above ihe value of the goods. 
— By the stat. 3 & 4 Wm. 4, c. 42, s. 29, it is enacted, that in all actions 
of trover or trespass de bonis asportatis, the jury, on the trial of any issue, 
or any inquisition of damages, may, if they think fit, give damages in the 
nature of interest, over and above the value of the goods at the time of 
the conversion or seizure thereof. 

Special damages, far exceeding the value of the goods, arc recoverable 
if specified and claimed in the declaration, and shown to be the natural 
and necessary consequence of the wrongful act. Thus, where the plaintiff 
complained, not only that the defendant took his goods, but that he did 
60 under a false and unfounded claim of right, and that the plaintiff was 
thereby much annoyed and prejudiced in his business, and believed to be 
insolvent, and that by means of the premises certain lodgers were induced 
to believe that the plaintiff was in embarrassed circumstances, and that the 
defendant ^vas entitled to seize the goods for a debt, and left the house, it 
was held that the jury might give vindictive damages for the injury, over 
and above the value of the goods seized (q). 

Where a catpenter’s tools* have been detained or converted, and the 

(m) McLeod v. M*Ghh, 2 Se. N. R. (o) Syedsv. Hay, 3 Burr. 1304. 

604. . \p) Moon V. Raplmcl, 2 Bing. N. C. 314. 

(n) Laugluir v. Brefitt, 5 B. <lr Aid. {q) Brewer v. Detv, 11 M. & W. 620 ; 

705; I D. d;R. 417. poRt,ch. 22. 
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carpenter, bj reason thereof, has lost a valuable job, or been unable to 
earn his customary wages, damages far beyond the value of the tools may 
be recovered (7 ). So if, by reason of the unlawful detention of goods, 
the owner of them lias been prevented from fulfilling a contract, or reap- 
ing the benefit of a bargain he had made, he is entitled to compensation 
for the special damage he has sustained, although performance of the 
contract or bargain could not have been enforced by compulsion of law ( 5 ). 
If, in an action for the conversion of a horse, the plaintiff claims damages 
in respect of his being obliged to hire other horses for his use, in conse- 
quence of his being deprived of his own horse, he will be entitled to 
recover the amount expended by him in horse-hire, in addition to the 
value of his own horse at the time of the conversion (t), A person who 
has wrongfully taken goods, and handed them over to a third party, is, 
under certain circumstances, bound to pay what it has cost the owner of 
the goods to get them out of the possession of the person into whose 
hands they have been wrongfully delivered ( 7 ^). 

Damages in actions for seizures under the Customs' Acts . — By 8 & 9 
A^ct c. 87, s. 11(5, it is enacted, that if any action shall be commenced 
and brought to trial against any person on account of the seizure of any 
vessel, boat, goods, &c., as forfeited under any act relating to the customs, 
wherein a verdict shall be given against the defendant, if the court or 
judge before, whom the suit has been tried shall have certified on the 
record that there was a probable cause for such seizure, then the plaintiff, 
besides the thing seized, or the value thereof, shall not be entitled to 
above twopence damages, nor to any costs of suit {or). 


(r) Bodtey v. Jicynolds^ H Q. 770. (m) Kvenew Dilk.-L F.xrh. 088. Pritchet 

(,s) Waters v. Ihircrs, 8 Kxcli. -lOl ; v. Bovvry^ 1 Cr. & M. 778. 

23 Law J., Excli. 180. Wood v. BvUy {x) And see furihor as to damages, 
25 ib. Q. IL 150. post, cli. 32. 

{t) Davis V. Osindi, 7 (J. & V. 801. 
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CHAPTER VIIL 

OF TRESPASSES AND INJURIES FROM NEGLIGENCE— NEGLIGENT 
MANAGEMENT OF CHATTELS. 


Section i. — Of trespasses and iiijunes 
from acts of nept'ujvuve . — Negligence 
and incYit|)ible accident — Negligence 
of carriers of passengers — AVhen the 
very occuiTence of a railway accident is 
prhnd facie proof of negligence — >^‘*gli- 
gent driving and inariagenicnt of horses 
and carnages — Secret defe^^ls in car- 
riages — Liability of the master for 
the negligence of the servant — Identi- 
fication of tlie passenger with the 
driver — Negligence of foot-passengers 
in imblic tlioronghfares — Negligent 
navigation of vessels — (Collision with 
foreign ships — Non-observance of 
statutory or admiralty regulations — 
Diniiage to owners of cargoes — Negli- 
gence of masters and enijdoycrs caus- 
ing injury to their servants — Injuries 


to servants from the negligence of 
their fellow-servants — Volunteers in 
'dangerous employments — Contribu- 
tory negligence on the part of the 
plaintiff — Negligence on the part of 
skilled w'orkmen and professional men 
— Negligence of attornies and barris- 
ters. 

SECTfoN It. — Of actions for ucffliffcncc . — 
Actions for compensating the families 
of persons killctl by negligemtc — Pro- 
ceedings in tlie Court of Admiralty — 
Parties to be made ‘ plaintiffs and 
defendants — Master and servant — 
Contractor and sub-con tra<!t or — Plead- 
ings, defences, and evidence — Damages 
recoverable — Whore the plaintiff is 
insured — Where the action is lirougbt 
by iiersonal representatives. 


SECTION 1. 

OF TRESPASSES AND INJURIES FROM NEOLHJENCE — NEGLIGENT 
MANAGEMENT OF CHATTELS. 

NefjfUf/ence and inevitahlc accident . — No person may, as we have seen, be 
excused of a trespass except it be adjudged to have been committed entirely 
without fault, or to have been an inevitable accident, or to have been 
occasioned by the negligence of the plaintiff himself. “ Looking into all 
the cases from the year-book in the 21 Hen. 7, down to the latest decision 
on the subject, I find the principle to be,” observes Grose, J., “ that if the 
injury be done by the act of the party himself at the time, or he be the 
immediate cause of it, though it happen accidentally or by misfortune, yet 
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he is answerable” (y). Where to an action of trespass the defendant 
pleaded that he was a soldier of the trained bands, and was skirmishing 
with mnskets charged with powder for exercise in re militari, and that in 
discharging .his musket he i^identally and unintentionally injured the 
plaintiff, it was held that 'the plea, being a mere excuse, and no justifica- 
tion, afforded no answer to the action {z). And where the defendant was 
uncocking his gun, and the plaintiff was stopping to see it, and the gun 
went off and wounded the plaintiff, it was held that the plaintiff might 
maintain an action for the injury {a). So, where the defendant intrusted 
a loaded gun to be carried by an inexperienced servant girl, and the girl 
pointed the gun in sport at the plaintiff, and drew the trigger, and shot 
him in the eye, and blinded him, it was held that the defendant was re- 
sponsible in damages for the consequences of his carelessness (b). And 
where the defendant gave the plaintiff a carboy, or large bottle of nitric 
acid, to carry, without informing him of the dangerous nature of the acid, 
and the carboy burst, and the acid inflicted dangerous wounds upon the 
plaintiff, and hiirnt and destroyed his clothes, and disabled him, it was 
held that the defendant was rcsj)onsiblc in damages for the injury (c). 
But if the injury has resulted from circumstances over which the de- 
fendant had no control, he is not then answerable. This has been held to 
be the case whore the defendant's horse, being frightened by the sudden 
noise of a butcher’s cart wliich was driven furiously along the street, 
became ungovcniahlo, and idunged the shaft of a gig into the breast of 
the plaintiff’s horse (d) ; also where a horse, naturally vicious, but not 
known to be so by the defendant wdio was riding it, became restive and 
unmanag(;able, and ran upon the foot-pavement and knocked down and 
killed the plaintiff’s husband (e); and where a horse, ridden by the de- 
fendant, w’as frightened by a clap of thunder, and ran over the plaintiff, 
who w^as incautiously standing with others in the carriage-road (/). 

If a horse, not knowui to be of a vicious disposition by the rider, 
suddenly kicks out without provocation and injures a by-stander, the rider 
will not bo responsible for the injury; but it is otherwise if the injury is 
caused hy an incautious and dangerous use of the spur {g). 

By the civil law, all the losses and damages Avhich result from the act 
of another, whether through imprudence, rashness, ignorance, or other 
faults, are to be made good by him whose imprudence, or other fault, 


iy) Lenme v. Sray, 3 East, 590, ante, 
p.i 

{z) Weaver V. Ward, ITob. 134. Dh'k^ 
enson v. iru/sm*, 2 Jones, 205. 

(а) Underwood v. Heirsou, 1 Str. 590. 

(б) Dixon V. Bell 5 M. tfc S. 198. 

ft*) Farrant v. Barnes^ ll C. B., N. S. 
553; 31 Law J., C. P. 137. 


(d) Wakman v. Bohinson, 1 Bing. 213 ; 
8 Muorc, 03. 

(e) JIammavk White^ 11 C, B., N. S. 
588; 31 LawJ., 0. P. 129. 

(J‘) O’iblnms v. Pepper, 1 Ld. Rayni. 
38. 

iy) North v. Smithy 10 C. B., N. S. 575. 



822 THE LAW OP TORTS TRESPASS — NEGLIGENCE. [CHAP. VIII. 

caused the mischief ; for it is a wrong that he hath done, although he had 
no intention to do harm. Thus he who plays imprudently at a game in a 
place where there may be danger to others passing by, is answerable for 
the harm he does (A). A waggoner, or^ mule-driver, who hath not 
strength or skill" enough to hold in a mettlesome horse, or an unruly 
mule, will be answerable for the damage caused thereby ; for he ought 
not to have undertaken what he had not skill or strength enough to 
perform. If, by overloading a horse or other beast, or by not avoiding 
a dangerous path, or by some other neglect, he causes damage to 
another, he will be answerable ; and be who sustains the damage may 
have liis action against the driver, or against the person who employed 
him (O- 

Neylifjence of carriers of passengers for hire. — Every carrier of pas- 
sengers for h7.’*e, whether he be or be not a common carrier (post, ch. 10), 
is bound to exercise the greatest care and forethought for securing the 
safety of his passengers, and is answerable for the smallest negligence on 
his own part, or on the part of his servants and agents (./), but not for 
unforeseen accidents and misfortunes, which care and vigilance could not 
have provided against or prevented. He docs not w^arrant the absolute 
safety of his passengers. TTis undertaking as to them goes no further 
than this, that as far as human care and foresight can go, ho will provide 
for their safety.” When everything has been done that human prudence 
can suggest, an accident may ha])pen. The lights may in a dark night 
be obscured by fog ; the horses frightened ; or the coachman may be 
deceived by a sudden alteration in the position of objects near the road 
by which he had been used to be directed in former journeys ; and if, 
having exerted proper skill and care, he from, accident gets off the road, 
the pro[)rietors are not answerable for what haj)pens from his doing so.” 
But the breaking down or overturning of a coach is prima facie proof of 
negligence on the part of the driver, and lie must rebut this presumption, 
if it be unfounded, by showing that “ the damage arose from wliat the 
law considers a mere accident ” (I). When the carriage is by railway, 
the railway company is bound to keep the railway itself in good travelling 
order, and fit for use, and to provide roadworthy engines and carriages, 
skilful drivers and engineers, and all things necessary for the safe con- 
veyance of such passengers. If the drivei’ of a railway -engine drives at 
a dangerous speed, or from negligence or unskilfnlness causes the train 
to be thrown off the rails, or to come into collision with another train, 
the railway company is responsible for all damages and injuries that may 

{h) Domat. liv. 2, tit. 8, 8. 4. (A) Crofla v. Waterhouse, 11 Moore, 

(t) lb. liv. 2, lit. 8, H. 2, § 0. J37 ; « Bing. 321. Sharp v. Chrey, 2 M. 

(/)/atAsonv. ro//««,2Stark. 38. i>Md- Sc. 620; 9 Bing. 460. Harris v. 
ley V. Smith, 1 Campb. 161). Costar, 1 C. & P. 637. 
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have been sustained by the passengers (Z). But if li railway -train 
runs oif the line in consequence of the wilful and malicious act of a 
stranger, who has placed a stone on the railway, then, as there is no 
negligence on the part of the railway company, they are not responsible 
for the consequences (m). ' 

When the very occurrence of a railway accident is prima fade proof of 
negligence, — Wlien both the railway itself, and the carriages in which 
the passengers are conveyed, are under the exclusive control of the 
company carrying the passengers, the very fact of a train's running off the 
line has been held to be prima facie proof of negligence on the part of 
such company, or its officers, and to throw upon them the burthen of 
explaining how it happened, and of showing that it occurred without 
any fault or neglect of duty on their part (w). If it appears that the 
train went off the rails \vhen travelling at a moderate speed, and that the 
wheels of the carriages and engine were properly constructed, and the 
railway itself was properly made and in good order, and that the de- 
parture of the engine and carriages from the rails might have been 
occasioned by the malicious trespass of a stranger (ante, p. 323), there will 
be nothing to establish even a p'ima facie case of negligence against the 
company (o). But if the railway-bridges or viaducts have not been 
properly constructed, or have not been carefully maintained and repaired, 
so as to enable them to resist the violence of storms and floods which may 
be expected occasionally to occur, and injuries are thereby caused to pas- 
sengers (p), the railway company will be responsible in damages, although 
they may have employed competent engineers and workmen, and have 
used the best materials in the work {q). 

When a railway crosses a turnpike-road on a level adjoining to a 
station, the trains must slacken their speed before arriving at the turn- 
pike-road, and cannot, unless there is some special provision to the con- 
traiy in the particular act under which the company is incorporated, cross 
the same at any greater rate of speed than four miles an hour (r). 

Injuries from secret defects in carriages, — A coach with a defective 
axle-tree is not roadworthy, and a coach-proprietor who sends out a coach 
with such a defect is responsible for the consequences, whether he does or 
does not know of the defect at the time the coach starts («). A coach 


(/) CoUvtt V. Loud, & N, W. Rait. Co.y 
10 Q. B. Skhiuer v. Lfnid, Br, dv. 
Rail. Co., 5 Exch. 787. 

(wi) Laivh y.Ruinner Rail. Co., S7 Law 
J., Exch. 155. 

(h) Carpae v. Land, d Br. Rail Co., 
5 Q. B. 751. Latch v. Rumner Rail. Co., 
27 Law J„ Exch. 156. Dawson v. Maneh. 
dc. Rail. Co., 6 Law T. R., N. S. 082. 

(f>) Bird V. Ot. Northern Rail. Co., 28 
Law J., Exch. 3. 


( p) Gt. IVest. dc. of Canada v. Fawcett, 
8L. T.R., N. S. 31.* 

(f/) Grote V. Chester d Holyhead Rail, 
Co., 2 Exch. 255. 

(r) 8 & 0 Viet. c. 20, 9. 48. 

(s) Sharp v. Grey, 9 Bing. 450 ; 2 M. 
it Sc. 023. Crtiselee, J., observing that 
there was a material distinction between 
that case and the case of Christie v. 
Grigys, 2 Campb. 70, Grote v. Chester d 
Holyhead Rail. Co., 2 Exch. 259. 
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which is overloaded is not roadworthy, and if it upsets, in consequence of 
its being top-heavy, the coachman and coach-proprietor will be responsible 
in damages {t). 

Collisions m public thoroughfares — Negligent driving. — A person driving 
a carriage is not bound to keep on the regular side of the road ; but if he 
does not, he must use more care, and keep a better look-out, to avoid 
concussion, than would be necessary if he were on the proper part of the 
road (w). A foot-passenger is not bound to keep on the foot-pavement ; 
he has a right to walk in tlic carriage-way, and is entitled to the exercise 
of reasonable care on ^he part of. persons driving carriages along it (a;). 
“ It is the duty of persons who are driving over a crossing for foot-pas- 
sengers to drive slowly, cautiously, and carefully ; but it is also the duty 
of a foot-passenger to use due care and caution in going upon a crossing, 
so as not recklessly to get among the carriages ” (?/). If a person driving 
his own carriage takes another person into it as a passenger, such person 
cannot be subjected to an action in case of any misconduct in the driving 
by the proprietor of the carriage, as he had no care nor concern with the 
carriage ; out if two persons were jointly concerned in the carriage, as if 
both had hired it together, both will be answerable for any accident 
arising from the misconduct of cither in the driving of the carriage while 
it >vas so in their joint care {z). It is not enough to give warning to a 
party to get out of the way of a carriage to exonerate parties from respon- 
sibility for carelessness (a). 

Liahilitg of the master for the negligence of his servant — Whatever a 
servant does in order to give effect to his master’s will may be treated, as 
we have seen, as the act of the master (b). But if my servant, without 
my knowledge, wrongfully takes my carriage, or my horse, for his own 
purposes, and drives against miothcr person’s carriage, I shall not be re- 
sponsible for the injury ; for when the servant takes the master’s carriage 
or horse, and uses it under such circumstances, he gains a special pro- 
perty for the time being in the chattel, and makes it for the time, and 
for the particular wrongful purpose, his own (c). Where the defendant’s 
coachman was driving the defendant’s carriage through a narrow street, 
which was blocked up by a luggage-van, containing goods of tlie plaintiff, 
w^hich >vere being unladen, and taken into the plaintiff’s house, and 
behind the van stood the plaintiff’s gig, and the defendant’s coachman 
(there not being room for the carriage to pass) got off* his box and laid 

(/) Tsroi-l V. Ctnrk^ 4 Eap. 259. Aston (a) Wnnllvy v. Srovelt 3 M. & K. 105. 
V. Hmron, 2 Esp. r>;J5. (/) Ante, p. 20. Alderson, 1)., ITntvhin^ 

(?/) PliK/ftrrll V. Wih'on^ 6 C. P. 375. son v. York\ Nvwc. Sr.y 5 Excli. 350. 

(a:) Boss v. Lttton, ib. 407. (c) MWIanus v. CruMt, 1 East, 100 ; 

(y) Pollock. C. li., 2 Poll. Abr. 553; ante, p. 21. Nlralh v. 

3C. &K.82. Kr]o, a. J., Cotton y. lYooil, Wilson, 0 C. & P. 007; qiialiOed by 
8 C. B., N. S. 571. Seymour v. Greenwood, auto, p. 21. 

(z) Davey v. Chamberlain, 4 Esp. 229. 



325 


SECT. l.J NEaLIOENOE OF SEBVAKTS — LIABILITIES OF MASTERS. 

hold of the van-horse’s head, and moved the van, and caused a large 
packing-case to tumble on the shafts of the gig, and break them, it was 
held that the defendant was not liable for the injury, the servant at the 
time not being in the execution of his master’s orders, or doing his 
master’s work (c?). 

But whenever the master has intrusted the servant with the contiol 
of his carriage or horses, it is no answer that the servant disobeyed his 
master’s orders, and did what he had no business to do, or went where he 
had no business to go. If the servant, driving his master’s carriage, on 
his master’s business, disobeys the express instructions of the latter, and 
wilfully or maliciously does what he has been ordered not to do, or makes 
a d('‘tour to call on a friend, or to gratify some purpose of his own, and 
carelessly drives against another vehicle, the master will nevertheless be 
answerable for the injury ; but if the servant was going on a frolic of his 
own, without being at all on his master’s business, then the master will 
not be liable (c). 

If an omnibus-conductor uses unnecessary violence in expelling a 
drunken passenger from an omnibus, the proprietor of the omnibus will, 
as we have seen, be responsible in damages for the misconduct of his 
servant (/). 

LiahiUties of otmiers of carriages let to hire tvho select and send their own 
coachmen. — Jf carriages and horses are let out to liire by the day, week, 
month, or job, and the driver is selected and appointed by the owner of 
the carriage, the latter is responsible for all injuries resulting from the 
negligent and careless driving of the vehicle, although the carriage may 
be in the i)ossession and under the control of the hirer {g). But if the 
latter drives himself, or appoints the coachman and furnishes the horses, 
the owner of the carriage cannot of course be made responsible for the 
negligence or want of skill of the coachman {h). Two old ladies, being 
])ossosscd of a carriage of their own, were furnished by a job-master wdth 
a i)air of horses and a driver by the day, or drive. They gave the driver 
a gratuity for each day’s drive, provided him with a livery-hat and coat, 
which were kept in their house, and after he had driven them constantly 
for three years, and was taking off his livery in their hall, the horses 
started off with their carriage, and inflicted an injury upon the plaintiff, 
and it was held that the defendants were not responsible, as the coachman 
was not their servant, but the servant of the job-master (i). But if any 
directions are given by the hirer of the horses to the driver or postillion 

(rf) Lmnh V. Ptilk, !) C. & V. OUl. M. B. 2. SammvU v. IVriyht, 5 Esp. 

(tf) Limpus V. Lond. Oen. Omnibus Co., 202. JJvan v. limnthwnite. ib. 30. 
ante, p. 22. Jovl v. MttrrisoUy 0 C. & 1*. (Ji) Croji v. Jlisnn^ 4 U. <fe Aid. 590. 
503. Mitvhvll V. CrtuisH'vller^ 17 Jur. 717. Halt v. Pickard^ 3 Campb. 187. 

(/) Seymour Grcenwttod^QXiXQ^'P 21. (i) Quarman v. Burnett^ 6 M. <fc W. 

(//) Laugher v. Pointer, 5 15. & C. 572 ; 507. Laugher v. Pointer, 5 B. & C. 647. 

B D. & B. 550. Smith v. Lawrence, 2 
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to break through a line of carriages, or to do any unusual, improper, or 
aggressive act, or if he interferes so as to take the actual management of 
tlie horses into his own hands, he is responsible for any damage done by 
the driver whilst carrying out the directions given (^). “ It is undoubtedly 
true," obseiwes Parke, B., “ that there may be special circumstances which 
may render the liirer of job-horses and servants responsible for the neglect 
of a servant, though not liable by virtue of the general relation of master 
and servant. He may become so by his own conduct, as by taking the 
actual management of the horses, or ordering the servant to drive in a 
particular manner, which occasions the damage complained of” (/). 

The servant himself, by whose negligence or want of skill the accident 
has occurred, cannot defend hiaisclf against the claim of a third person by 
setting up that he was acting under the orders of his master, and that 
the act con?plaiued of was his master's act, and that the master alone is 
responsible 

Liabilities of borrowers of carriages for the vegligence of their drivers . — 
A person who has borrowed a horse and chaise for his own use and enjoy- 
ment, and who rides about in it, driven by a friend, whom he allows to 
drive, is responsible for the negligence of the driver, on a declaration 
charging that he was possessed of, and driving, the horse and chaise, and 
that the injur}” was occasioned by his negligent driving (//). 

Identification of the passenger with his driver. — When a collision between 
two carriages has Ijcen caused by negligent driving on both sides, neither 
party can recover damages from the other (post, p. 333) ; and it has b(ieii 
held that every passenger who has selected the particular conveyance by 
which he travels is so far identified with the driver or director of its 
movements, that if any injury is sustained by him from collision with a 
rival vehicle, through the joint negligence of his own driver and that of 
the driver of the rival conveyance, precluding the former from maintaining 
an action against the latter, the passenger is himself equally precluded, 
and his only remedy is against his own driver, or the employer of tlie 
latter (o). But “ it seems highly unreasonable that each set of passengers 
should, by a fiction, be identified with the coachman who drove them, so 
as to be restricted for remedy to actions against their own driver, or his 
employer. Why both the wrong-doers should not be considered liable to 
a person free from all blame, not answerable for the acts of cither of them, 
and whom they have both injured, is a question which seems to deserve 
more consideration than it has received” (p). Wlicre the drivers of two 
rival omnibuses were competing for passengers, the one endeavouring to 

(A) McLaughlin v. Pryor, 4 Sc. N. B. {n) Wltcathy v. Patrick, % M. & W. 
066. 660. 

(I) Qmrman v. Burnett, 6 M. W. (o) Thorogood v. Bryan, 8 C. B. 131. 

499. \p) Note to Ashby v. White, 1 Smith's 

(iw) Alderson, B., 5 Exch. 350. L. C. 220. 
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get before the other, and both driving at great speed, and trying to avoid 
a cart which got in their way, and the wheel of the defendant’s omnibus 
came in contact with the projecting step of the omnibus on which the 
plaintiff was riding, and caused it to swing against a lamp-post, and the 
plaintiff was thrown oft' and injured, it was held that ho was not dis- 
entitled to recover damages from the proprietor of the rival omnibus, by 
reason of misconduct on the part of his own driver {q). 

Negligence of servants in hreaking-in and training horses. — In an action 
on the case brought botli against a master and his servant, the plaintiff 
set forth that the defendants brought a coach with two ungovernable 
horses into Lincoln’s Inn Fields, where people were always going to and 
fro upon their business, and there, “ improvidc et absque debita considcr- 
atione ineptitudinis loci,” drove them to make them tractable and fit 
for a coach, and that the horses, being unmanageable, ran upon and 
injured the plaintiff; and it was urged that the master, being absent, 
the action was not maintainable against him — that no knowledge of the 
liorses being unruly, nor any negligence was alleged, but judgment was 
given for the plaintiff (r). 

Collisions in pullic thoi'onghfares. — The degree of care to be exorcised 
by foot-passengers in a public thoroughfare to prevent collisions with 
others, depends in a great degree upon the injury that will be likely to 
result to others from their want of care. Thus a man who traverses a 
crowded tlioroughfare with edged tools, or bars of iron, must take especial 
care that he does not cut or bruise •others with the things he carries. 
Such a person would be bound to keep a better look-out than the man 
who merely carried an umbrella ; and the person who carried an umbrella 
would be bound to take more car(» in walking with it than a person who 
had nothing at all in his hands. 

Collisions between vessels — Negligence and inevitable accident.~\i a 
shipowner unnecessarily delays mooring his vessel until night conies on, 
and darkness prevents him from distinguishing objects, he will be respon- 
sible in damages if he comes into collision with any other vessel, which 
collision could have been avoided if it had been daylight ( 5 ). S. 388 
of the Merchant Shipping Act, 17 & 18 Viet. c. 104, protects the owners 
or masters of a sliip from liability for loss or damage occasioned by the 
fault or incaiiacity of any qualified pilot acting in charge of such ship 
within any district where the employment of the pilot is made com- 
pulsory by law (i). This act and the Merchant Shipping Act, 1862 (25 
& 26 Viet. c. 63, s. 54), regulate the extent of the liability of shipowners 

iq) Ritjhy V. Hewitt, 5 Exch.' 340. (.v) 1%: Efft/ptian, 8 L. T. R., N. S. 

Grtivnlaml v. Chaplin, ib. 247. And see 770. 

the remarks of Dr. Lushin^ton, The (/) The Schwalbe, 14 Moore, P. C. C. 
MilaH,'6\ LawJ., Adm. 112. 241. The Jnnapolis, \ Lush. 296. Tluf 

(/•) Michael v. Alestrce, 2 Lev. 172. Peerless, 20 Law J., Adm. 89. 
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and owners of sliares in sea-going ships where, without any actual fault 
or privity on their parts, any loss of life or personal injury is caused to 
any person being carried in such ship ; also, where any damage or loss is 
caused to any goods, merchandise, or otljer things whatsoever on board 
any such ship ; also, where any loss of life or personal injury is, by reason 
of the improper navigation of such sea-going ship, caused to any person 
carried in any other ship or boat, or is caused to any other ship or boat, 
or to any goods, merchandise, or other things whatsoever on board any 
other ship or boat (?/.) The cargo laden on board shij) is not liable, like 
the ship itself, to mako^ good the damage (x). 

In case of loss of life, or personal injury, the Board of Trade may 
cause juries to be summoned to assess compensation (ss. 507, 508), of a 
very limited character. IVovision is made (s. 510) for the application 
and distribi^+ion of these damages to the parties entitled to them, and if 
they are dissatisfied with the amount they may, on procuring the amount 
thereof to be refunded, bring an action for the recovery of damages under 
various discouraging limitations and restrictions. Nothing, however, in 
the act is (s. 51fi) to lesjen or take away any liability to which any 
master or seaman, being also owner, or part owner, of the ship to which ho 
belongs, is subject in his capacity of ma.ster or seaman. 

Proceedings in rent in the Admiralty court are no bar to proceedings 
clsewlicre in personam (tj). 

Collisions with foreign ships, — The regulations for preventing collisions 
contained in 25 & 20 Viet. c. 03, are expressly extended (ss. 57-04) to 
foreign ships navigating within British jurisdiction, and may bo extended 
to the high seas by consent of foreign countries in the manner therein 
mentioned. 

Non-observnnce of siaUitory or Admiralty regulations. — Under the 
Merchant Shipping Acts, 17 & 18 V\ct. c. 104, ss. 295-200, and 25 & 20 
Viet. c. 03, s. 25, et seq.y and Sched. Table C, regulations are to be made 
by the Admiralty for the exhibition by steam-boats and sailing-vessels of 
lights at night in such ] daces and under such circumstances as tlio Admi- 
ralty think fit, and certain rules arc required to be observed by vessels 
passing each other ; and it is enacted that if a collision between vessels 
api)ears to have been occasioned by the non-obscrvancc of the Admiralty 
or statutory rules, the vessel by which any rule lias been infringed shall 
(s. 29) be deemed to be in fault (zf unless it appears to the court that 
the circumstances made a departure from the regulation necessary ; and 
in case of damage to person or property from non-observance of any rule, 

(m) As to the motliod to be adopted in (jr) Thu Victor^ 1 Lush. 72. 
ascertaining tlio liability of the defend- (yl Nelson v. (Jonrhy 2 N. R. 305. 
ants for the several sorts of damage, see (r; Dowell v. dni. fit. Nav. Co.^ 5 Kll. 
Nixon V. Ruherls, 1 Johns, k 11cm. 742- & Bl. 1 05 ; 26 Law J., Q. B. 50. The 

748 ; 30 Law J., Ch. 841. Jamesy \ Swabey, 00. 
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the same shall be deemed to have been occasioned by the wilful default of 
the person in charge of the deck of the vessel, unless it appears to the 
court that the circumstances made a departure from the regulation 
necessary. 

The old rule of the 'Admiralty court, therefore, that if the owner 
of one ship brings an action against the owner of another ship for 
damage by collision, and both vessels be to blame, tlie damage shall be 
divided, has, to a certain extent, been superseded by the provisions of this 
statute (a). But the owner on board a ship that has violated the pro- 
visions of this statute, and so contributed to the collision, is not prohibited 
by the Merchant Shipping Act from recovering compensaflon, in accord- 
ance with the old rule of the Admiralty, to the extent of a moiety of his 
loss (/>). 

Notwithstanding this statute, and the Admiralty regulations founded 
thereon, persons, in navigating their vessels, are still bound to keep a 
good look-out, just as they were before these regulations were made ; and 
if it could clearly be made out that a vessel, having no light, hlid been 
run down by another vessel, from sheer carelessness and negligence in uot 
keeping a good look-out, the owners of such vessel would have a right to 
compensation from the wrong-doers (c). Every vessel, whether close- 
hauled or at anchor, is bound to show a light (//). Although the damage 
resulting from a collision may be greatly increased by some neglect or 
default oil the part of the plain ti IT, yet if the jdaintilT’s neglect has not 
caused or contributed to the collision; he is not thereby precluded from 
recovering damages (e) ; hut if the fault of the plain till’ himself is the 
proximate cause of the collision, he cannot recover in a court of common 
law : if it is only remotely connected with the accident, then the question 
is, whether the defendant, by ordinary care, might have avoided the 
accident, and if lie might, the plaintiff is entitled to recover (/), In all 
cases of collision between ships, it is the duty of the person in charge of 
each ship to render all practicable assistance, and, in case of failure so to 
do, ^Yith no reasonable excuse shown, the neglect will be prhna evidence of 
negligence on the part of the person in charge so making default (g), 

A Queen’s oflicer, stationed on board ship to do his duty there, toge- 
ther with others equally appointed, and stationed there by the same 
authority to do their several duties, is not responsible in damages for 
injuries occasioned by the negligence of his subordinate oflicers in carrying 
into effect tho orders given by him in discharge of his public duty. 


(rt) Lawson v. Carr^ 10 Moore, P. C. C. 

102 . 

{h) The Milan t 01 Law J., Aclin. 1 05. 
(f) Monism v. 6V/i. Steam Sav. Co.^ 8 
Exch. 708. 

(d) The Eclipse, 01 Law J., Adm. 201. 


(c) Greenland v. Chaplin^ 5 Exch. 247. 
(./■) Tnff V. Wannan, 2 C. B., N. S. 
740; 20 Law J., C. P. 200. The Vivid, 
1 Swabey, 88 ; ante, p, 18. 

(p) 25 & 20 Viet. c. 60, s. 33. 
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Therefore, the captain of a sloop-of-war is not answerable for damage done 
by her in running down another vessel during the watch of the lieutenant 
who was upon the deck, and had the actual direction and management of 
the steering and navigating of the sloop ^thc time (h). 

The mere fact of a ship being charters and employed by the govern- 
ment as an armed vessel, and having a commander of the navy on board, 
under whose orders the vessel is navigated, will not exempt the ship- 
owners from responsibility for injuries occasioned by the negligence of a 
master and crew shipped on board, and paid by them (f). But no action 
is maintainable against the owners of a transport in the employ of govern- 
ment for damJge done in the careful and proper execution of the orders of 
a government officer, under whose command the vessel was at the time of 
the accident, unless the order was only meant to apply to a particular 
state of circumstances, and to leave a certain discretion in the master of 
tlie transport, and the circumstances change, and the master carelessly 
and imprudently fails to direct Iiis conduct in accordance with the altered 
circumstances and the requirements of good seamanship (j). 

Negligent navigation cavsing damage to oivners of cargoes, — The owner 
of a caigo on board a ship is entitled, as we have seen, to recover com- 
pensation tor damage sustained by collision through negligence. He may 
sue the shipowner, if the latter is in default, and, if not, he is entitled to 
sue the wrong-doer causing the damage. And the owner of a cargo on 
board of one of two delinquent ships is not precluded in the Court of 
Admiralty from recovering from the other delinquent sliip a moiety of 
the damage he has sustained, for he is not there considered to be in any- 
wise identified with the negligent inanagoracnt of the ship he has selected 
to carry his goods, nor to be in anywise responsible for the collision (X;)- 
Negligence of masters causing injury to their sei'vants. — Every workman 
who engages in a dangerous employment takes it, as we have seen (ante, 
p. 155), with all its ordinary risks. The master is bound to provide for 
the safety of his servant in the course of his employment, to the best 
of his judgment (1) ; but the law does not impose upon the master the 
obligation of taking more care of the servant than lie may be reasonably 
expected to take of himself. The servant i.s not bound to risk his safety 
in the service of his master, and may, if he thinks fit, decline any service 
in which he reasonably appreliends injury to himself ; and in most of the 
cases in which danger may be incurred, he is just as likely to be acquainted 
with the probability and extent of it as the master. The master, there- 
fore, is not responsible for injuries sustained by his servant through the 
viciousness of the horse which the servant is employed to groom, or 

(A) Nicholson v. Mnnncey, 15 East, 415 ; S6 Law J., C. P. 210. 

(i) Fletcher v. liruddick, 2 N. E. 182. (A) The Milan, ante, p. 820. 

Best, J., Scott V. Scott. 2 Stark. 438. (1) Paterson v. WaUacc, I Macq. 751. 

(j) Jffodykinson v. 2'V/-//i<;,2 C. B., N. S. 
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• 

through the breaking down of a van or carriage in which the servant is 
directed bj the master to ride or drive, or from the employer’s keeping an 
insufficient staff of servants for the performance of the work he has to 
do (m), or through the use of Angerous machinery, with the use of which 
the servant is, or professes to Be, acquainted, and which he has voluntarily 
undertaken to use (w), or for the dangers attendant upon the mounting of 
scaffolds, or unfinished staircases and landings, which the workman has 
voluntarily undertaken to mount with as much knowledge of the attendant 
risk as the person who employs him (o). 

Where the master’s coach broke down through the negligence of a 
coach-maker who had contracted with the master to furnish the latter with 
sound roadworthy coaches, and repair them, and keep them in good work- 
ing order, and the coachman was mutilated and maimed for life, it was 
lield that he had no remedy for the injury. The law does not permit him 
to recover damages from his own master and employer. Neither can he 
sue the coach-maker whose negligence occasioned the injury. “ It is no 
doubt a hardship upon the plaintiff,” observes liolfe, B., “ to be without a 
remedy, but by that consideration we ought not to be influenced” {p). , 

The master is bound, as we have seen (ante, pp. 155-157), to protect his 
servant from latent dangers on the master’s premises, known to the latter 
and not known to the servant. If a man employs ignorant, inexperienced 
workmen in dangerous employments, and exposes them improperly to 
risks, of which be is cognizant, and which arc not known to the ignorant 
w%'kman, he will bo liable for the consequences of his misconduct {q). 
For personal negligence of the master, whei’eby injury is occasioned to the 
servant, the master will be liable (r). And where rules are framed by 
employers for the .purpose of regulating the management and exercise of 
a dangerous employment, and these rules are carelessly or improperly 
framed, so as to cause dangers and risks, which might be guarded against 
and prevented by proper rules carefully prci)ared, the employers will be 
responsible for the consequences of their negligence (s). Where statutory 
regulations exist for the management of a colliery, and securing the 
safety of the workmen, and these rules are culpably neglected with the 
knowledge of the owner of the mine, the latter jivill be responsible for the 
consequences of his neglect of duty, unless the party injured has brought 


(wi) fikipp V. East. Co. Rail. Co., 0 
Excli. 

(/f) Dynen v. Leach, 20 Law J., Kxch. 

221 . 

(o) Assop V. Yates. 2 H. &> N. 770 ; 27 
Law J., Excli. 150. Griffiths v. Gidhno, 
ib. 404. Potts V. Plunkett, 0 Ir. C. L. 
K. 200. 

(p) Winterhottom v. Wriyht, 10 M. <fe 
W. 1 1 5. Priestley v. Fowler, 0 M. & W. 
0. Riley v. RaxendtUef 0 H. & N. 455 ; 


00 Law J., Kxch. 87. Potts v. Port Car- 
lisle, dc. R. Co., 2 Law T. II., N. S. 280. 

(y) Bartonshill Coal Co, v. Reid, 3 
Mucq. 205. Melhrs v. Shaw, 30 Law J,, 
C. P. 333. TTeenis v. Matthieson, 4 Macq. 
H. L. C. 215. Farrant v. Barnes, 31 Law 
J., C. P. 130. 

(r) Ashworth v. Stanwix, 30 Law J., Q. 
B. 183. 

(«) Vose V. Lane, dt Yttrk Rail. Co., 
ante, p. 152. 
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the mischief upon himself by his own negligence (<). And in a case 
where machinery is required by act of parliament to be protected, so as to 
guard persons working near it from danger, and a servant complains of 
the want of protection, and continues to^pork in the mill near the ma- 
chinery on the faith of a promise by the master that the requisite pro- 
tection shall bo aftbrded, the master will be responsible if any accident 
occurs to the servant in the interval, from the want of such protection, 
unless the accident has been caused by the negligence of the servant 
himself (?i). 

Injuries to one fdhKi-’Seixant from the negligence of another fellow-ser- 
vant — Where several servants arc employed by the same master in one 
common employment, the master is not responsible for injury resulting 
to one of them from the negligence of another, provided the master has 
taken due not to expose his servant to unreasonable risks (.r), and 
has been guilty of no want of care in the selection of proper servfinls {y). 
The principle laid down is, that a servant, when he engages to ser\^c a 
master, undertakes, as between him and liis master, to run all tlie ordi- 
nary risk of the service ; a.nl this includes the risk of negligence on the 
part of a fellow-servant, wlienevcr he is acting in discharge of his duty as 
servant of him who is the common master of both. Thus it has been held 
that a railway comjiany is not responsible for an injury occasioned to one 
of their own servants by a collision on their railway, caused by the negli- 
gence of another of their servants, in respect of wliich injury they would 
undoubtedly have been liable if the party injured had been a stran^jjer 
travelling as a passenger for hire (z). But the servants must bo fellow- 
servants, engaged in a common service ; for if a farmer’s servant, deliver- 
ing corn at the warehouse of a corn merchant, is injured by the negligence 
of the corn merchant’s servant in taking in the sacks, the corn merchant 
would be answerable for the injury (a). And it is not enough that the 
servant injured, and the servant causing the injury, should bo servants of 
the same master; they must be employed in the same work: for if a 
gentleman’s coachman was to drive over his gamekeeper, the master would 
be just as responsible as if the coachman had driven over a stranger (6). 
And if a fellow-workraaq in a mine is also a co-proprietor in the mine, 
and therefore one of the plaintiff’s masters, the common master is then 


(0 Caswdl V. nWi/i, 5 Ell. & El. H5ft. 
Senior v. Ward, Ell. & Ell. iisrj ; C8 Law 
J., Q. B. IMO; and see ante, pp. 

( m ) Holmes v. Clarke, 0 H. & N. J140 ; 
30 Law J., Exeb. 135. Cowley v. Mayor 
dc. of Sunderland, ib. 127. 

(x) Hutrhin&on v. York, dc. Rail. Co,, 
5 Exeb. 353. Wiqfjetty. Fox^ 11 Kxch. 
837; 25 Law J., Exch. 188. Seark v. 
Lindtay, 11 C. B., N. S. 420 ; 31 Law J., 


C. B. 100. 

(i/) Tarrant v. Wehh, 18 C. B. 805. 

\z) M^Eniry v. Waterford, 8 Ir. C. L. 
R. 312. 

(«) Ahrahnm v. Reynolds, 5 H. N. 
140 ; 0 Jur. N. S. 53 ; 8 W. R. 81. Wal- 
ter V. S, E, R, Go., 32 LawJ.,Exeh.205 ; 
8 L. T. R., N. S. 325 ; 11 W. R. 731. 

(6) Ld. Gran worth, RartonsluU Coal 
Co. V. Reid, 3 Macq. 204, 307. 
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responsible for injury caused by the negligence of such fellow-worhman (c). 
A sub-contractor and his servants engaged in doing the common work of 
a particular contract, under a contractor, are all fellow-servants, engaged 
ill one common employment, t^ugh each directs and limits his attention 
to particular branches of the work, and they all are held to undertake, as 
between themselves and the contractor, to run all the ordinary knoivn 
risks of the service, including the risk of negligence of the other servants 
engaged in discharging the work of their common employer (d). 

Injuries to volunteers who assist gratuitously in work of a dangerous 
nature, — If a person comes forward as a volunteer, and offers to assist 
servants engaged in a difficult or dangerous work, and the volunteer gets 
injured through the negligence of one of the servants, the employer 
is not responsible for the injury ; for a person, by volunteering his services, 
cannot have any greater rights, or impose any greater duties on the em- 
ployer, than would have existed if he had been a hired servant (f). 

Contributory negligence on the part of the plaintiff himself — A plain- 
tiff cannot, as previously mentioned, recover damages in a court of 
common law if, but for his own negligence, or that of the person who 
represents him, the accident would not have happened, though there 
was negligence on the part of the defendant (/), for the plaintiff 
cannot complain of an injury which his own negligence and want of 
care has contributed to bring upon him {g). If, therefore, children 
stray upon a railway, and get injured by a passing train, damages 
cannot be recovered by tliem from the company, although there should 
be negligence in the management of the train (//). If a person of full 
age and mature judgment gets up into the defendant’s cart, without any 
right so to do, and sustains an injury from the negligence of the defend- 
ant’s servant, the party so trespassing is precluded from recovering 
damages from the defendant (/). “ If,” observes Domat, “ any one goes 

across a public cricket-ground whilst people are playing there, and the 
ball, being struck, chances to hurt him, the injury is to be imputed to 
the imprudence of the person who sought out the danger, and not to the 
innocent striker of the ball” {k). Where the plaintiff and defendant, 

(r) Ashworth v. Stanwlr, 30 Law J., B. 130, Scott Jhih. Jnck.Jtaif, Co., 
Q. B. 1H3. 11 Ir. Com. Law,Bep. 377. 

{d) W'ufqvH V. Fox, 11 Exch. 832; 25 (7) Jervis, (J.'J., Martin v. Gt, North. 

Law J., Kxc.h. 103. Rail. Co., 10 C. B. 102. Wiscy. Gt. West. 

{e) De,f,f V. Mid. Rail. Co., 1 II. & N. Rail. Co., 1 H. & N. 03 ; 25 Law J., 

773; 20 J., Kxcli. 173. Potter v. Exch. 201. 

Faulkner, 1 B. A S. 800 ; 31 Law J., Q. (A) Sinyleton v. E. C. R. Co., 7 C. B., 

B. 30. N. S. 287. 

(/) Waite V. North-East. Rail. Co., Ell. (/) Lyqo v. Newhold, 0 Exch. 300 ; 23 
Bl. & Ell. 710; 28 Law J., Q. B. 258 ; 27 Law J., Exch. 100. As to boys climbing 

Law J., Q. B. 417. Tiif v. Wnrman, 2 on a cart, see Lynch v. Nurdin, ante, p. 

C. B., K. S. 740; 27 Law J., C. P. 322. 17. 

Senior v. Ward, El. & El. 385 ; 28 ib. Q. (A) Domat. liv. 2, tit. 8, s. 4. 
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being jointly interested in the pulling down and rebuilding of a party- 
wall between their respective houses, each appointed an agent to super- 
intend the execution of the work, and the work was negligently done, 
and the plaintift'’s house was much injured from the want of proper 
support during the execution of the work, it was held that he could not 
maintain an action for damages against the defendant, as the blame was 
the common blame of both. “ Since the wall,” observes Lord Ellen- 
borough, “ was taken down by both, neither could impute negligence to 
the other” (/). If an obstruction has been negligently placed in a 
public thoroughfare by the defendant, and the plaintiff has ridden against 
it, he cannot recover damages from the defendant if it appears that he 
W’as riding at an improper pace, or was intoxicated, and could have avoided 
the obstruction if he had ridden with reasonable and ordinary care (ni). 
If the risk is obvious, the plaintiff’ ought not to incur it (?i), but should 
proceed to remove the obstruction (ante, p. 104), or take legal proceed- 
ings for its removal, and for the recovery of the damages he has sustained 
by being deprived of the use of the thoroughfare. In the Court of Ad- 
miralty, in cases of collision, where both vessels are to blame, the damages, 
when recovered, arc, as we have seen, divided between the delinquent 
ships (o). 

If a rule established for securing the safety of workmen in a dan- 
gerous employment is habitually violated, to the knowledge of the work- 
man himself, the latter has no ground to recover damages from the 
employer for injuries sustained from the non-observance of the rule (y>). 

Negliyence on the part of the plaintijf forming no impediment to an action 
for damages. — Negligence or misconduct on the part of the plaintiff him- 
self does not, as we have seen, prevent him from recovering damages in 
those cases where the negligence or misconduct has not been an immediate 
co-operative cause of the injury of which he complains ( 7 ). 

^ hijurics from the negligence of skilled workmen and professional men . — 
It is the duty of every workman who undertakes the performance of work 
to execute it with care and diligence, and with the ordinary amount of 
skill and knowledge incident to his particular craft, art, or ])rofession. 
If a carjienter undertakes to roof a barn, or build a shed, and employs 
defective materials, or does his work so negligently and unskilfully that • 
the roof, when finishpd, will not keep out the rain, he is responsible in 
damages to his employer (r). If a builder undertakes to build a house, 
and builds it out of the perpendicular, or neglects to examine the ground 
and secure proper foundations for the building, and constructs the walls 

'/) Hill V. Warren, 2 Stark. 378. 28 Law .1., Q. B. 130. 

J»i) SutterjivtUv. Forrester, 1 1 East, 60. (7) Ante, pp. 17, 18. 

^n) Clayqrds v. Dethick, 12 Q. B. 446. ir) Broom v. Davis, cited Batten v. 
\o) 1%; Milan, ante, p. 020. Batter, 7 J5ast, 470, n. Moneypenney v. 

(p) Senior v. Ward, El. & ]E1. 385 ; Hartland, 2 C. & P. 378. 



SECT. l.J NEQLIGENOE OF SKILLED WORKMEN. 33o 

SO carelessly and negligently that a settlement and cracks make their 
appearance, and the structure becomes dangerous nuisance, the builder 
is responsible in damages for negligence (s). The degree of skill and 
diligence which is required from the workman depends upon the nature 
and extent of his public profession, and rises in proportion to the value, 
the delicacy, and the beauty of the work he undertakes to execute, and 
the fragility and brittleness of the materials intrusted to him to work 
upon (t). Clock-makers, jewellers, opticians, and all kinds of skilled 
workmen, and all persons belonging to the learned professions, are re- 
sponsible in damages if they profess to accomplish more than they are 
able to perform, and undertake works of skill without being possessed of 
sufficient skill, or apply less than the occasion requires (w). “ Every 

person,” observes Tindal, C. J., “who enters into a learned profession 
undertakes to bring to the exercise of it a reasonable degree of care and 
skill. He docs not undertake, if he is an attorney, that at all events 
you shall gain your cause ; nor does a surgeon impliedly undertake that 
he will perform a cure, nor does he undertake to use the highest possible 
degree of skill, but he undertakes to bring a fair and competent degree of 
skill ” (,r). 

Negligence of attornies and solicitors, — Every client has a right to the 
exercise, on the part of his attorney, of care and diligence in the execution 
of the business intrusted to him, and to a fair average amount of pro- 
fessional skill and knowledge ; and if attornies have not as much of these 
qualities as they ought to possess, or if, having them, they have neglected 
to employ them, the law makes them responsible for the Joss which has 
accrued to their clients from their delicicnccs (y). It is the duty of every 
attorney and solicitor to act with fidelity to his client, and to keep the 
secrets of the latter ; for “ if a man, being intrusted in his profession, 
deceive him who intrusted him, or if a man retained of counsel become 
afterward of counsel with the other party in the same cause, or discov^ 
the evidence or secrets of tlic cause ; or if an attorney act deceptive, to 
the prejudice of his client, or make default by collusion with others, 
whereby his client is injured, an action lies for damages ” {z). If an 
attorney, when his client’s deeds are put into his hands, for the purpose of 
#*aising money, discloses defects of title to the i)crson who was about to 
lend, and the client sustains damage therefrom, the attorney is respon- 
sible for neglect of duty, and cannot shelter himself from the consequences 

(s) Hammnv, Cormdlun, 6 C. B., N. S. (w) Seare w Prentice, H East, 352. Sla^ 
236 ; 28 Law J., C. P. 88. Famsintrth ter v. linker, 2 \Yils. 350. 

V. Gafrard, 1 Cainph. 30. Duncan v. (x) Ijtwphier v. Phipos, 8 C. & P. 470. 
Blundell, Stark. 7. Munro v. Butt, 8 Hancke y. Hooper,! C. & P. 81. 

Ell. & Bl. 738; 22 Jur. 731. WiUiams (y) Hart v. Frame, 6 Cl. & Yin, 200. 

V. FUzmaurice, 3 11. & N. 844. Russell y. Palmer, 2 Wils. 325. 

(/) Addison on Contracts, 5 th edit., {z) Com. Dig., Action on the Case for 

415. Deceit, A 5. 
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by showing that he was also employed on the part of the proposed lender, 
and was actuated by a sense of justice towards him ; for whenever an 
attorney finds that lie has a cmiflicting duty to discliarge towards his 
several clients, he must at once withdraw from the inconsistent employ- 
ment, and decline to act in the matter. Whenever the attorney has his 
client’s title-deeds put into his hands for any purpose whatever, he is to 
consider his lips sealed with a sacred silence as to the whole of their 
contents ” (a). 

It is also the duty of every attorney, by reason of the emolument he 
receives for the exercise of his professional skill, to take care that his 
client does not enter into any covenant or stipulation that may expose 
him to a larger responsibility than the nature of the business he is 
instructed to transact may, in the ordinary course of j)ra(‘tice, require. 
If the stipulations are more onerous in their consequences than usual, the 
matter should he fully explained to the client, and the unusual extent of 
liability be made known to him (b). 

Tf an attorney conducting a suit neglects to comply with the practice 
or orders of the court, and neglects to take some necessary step in the 
cause, by means whereof all the previous proceedings become useless, he 
will be resiumsible in damages to his client (c). And the same con- 
sequences follow if he brings an action for his client, williin a limited 
jurisdiction, on a cause of action manifestly arising out of the juris- 
diction (d), or nogHgeiitly suflers judgment to go by default when he is 
retained to dcjfend an action (e) ; or fails to- instruct counsed ]>roperly, and 
to deliver briefs in sntheient time to enable his counsel ellectivciy to per- 
form the duty intrusted to him ; or if lie is not ])resent in person, oi' by 
his agent, at the trial, to see that the witnesses are forthcoming when 
called upon (/). When [iresciit at the trial, it is the duty of the attorm'y 
not to sufi'er the case to he called on, unless he has previtiusly ascertained 
that all the necessary witnesses are in attendance (//) ; Imt he is not 
bound to search after liis counsel, nor is lie answerable for tlie non- 
attendance or neglect of the latter (//). If he has received instructions 
from liis client not to conijiromise an action he is ndained to prosecute, 
he will be guilty of a breach of duty if he does compromise, and cannot 
shelter himself from an action by sliowirig that it was done under th(% 
advice of counsel (i), although that ciiciimstuncc might go in reduction 
of damages. 

(f/) Tiudttl, C. J., Tayltir v. Illacklowy 7 Bing. -lin. 

JJ. Bing. N. C. iioo. [/) Ifnwkim v. Ilarwoofl,! Exch. 60fl ; 

(6) titanmrd v. 67////M/rHe, 4 M. & Sc. 10 Law J., Exch. 00. lh‘ \, 

070; 10 Biiijr. 4Q1. Peale.'A Taunt. -IHO. Sirunucll PIUs, 

{C) Jirwvy V. Carttr, Ad. &. E. 070. H Moore, 040 ; I Bing. 047. 

FnutkUiml v. iJnlv, 2 Cr. Sr, J. &00, Pill (y) livM-e v. Itiyhif, 4 B. & Aid. 302. 

V. Valdt n, 4 Burr. 3000. (/,) Loimj v. (Juildford, r> G. & P. 204. 

0/) milrnns V. GihbH, « N. M. 788. (i) Fray v. Foules] El. & El. 800; 28 

(f) Godejroy v. Jay, 5 M. & P. 207; Law J.. Q. B. 202. 
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“ It would bo extremely difficult,” observes Tindal, C. J., “ to define 
the exact ar^ount of skill and diligence which an attorney undertakes to 
furnish in tho conduct of a cause. The cases, however, appear to establish, 
in general, that he is liable for the consequences of ignorance or non- 
observance of the rules of practice of his court, for the want of care in 
the preparation of the cause for trial, or of attendance thereon with his 
witnesses, and for the mismanagement of so much of the conduct of a 
cause as is usually and ordinarily allotted to his department of the 
profession ; but he is not answerable for error in judgment upon points 
of new occurrence, or of nice or doubtful construction, or of such as 
are usually intrusted to men in the higher branch of the profession of 
the law, unless he has thought fit to act upon his own judgment and 
opinion respecting matters which ought to have been laid before 
counsel ” (I*). 

If an attorney is employed to investigate the title to an estate, or to 
seek out an eligible investment, and obtain good security for money ad- 
vanced, and the title is obviously defective, or the security is manifestly 
bad or insufficient, the attorney will be responsible in damages for neg- 
ligence (Z). lie is not justified in relying, upon an extract from a will 
funiishod to him by his client, unless the latter agrees to take the entire 
responsibility upon himself ; but he ought to search for and examine the 
original will (w?). If he relies upon his own judgment and opinion as to 
the interpretation and legal operation of deeds and conveyances, he does 
so at his peril. Tf ho draws a wrong conclusion from them, he will be 
responsible in damages to his client. He ought, therefore, to lay them 
before counsel, if he wishes to avoid the responsibility of acting upon his 
own judgment respecting them (/i). 

If, when retained by a client who is about to advance his money on 
the security of a mortgage, he has reason to suspect that the intended 
mortgagor has been insolvent, or in embarrassed circumstances, he 
be responsible for a breach of duty if he neglects to make searches in the 
proper quarter to ascertain whether such intended mortgagor has ever 
taken the benefit of the Insolvent Act (o). If he neglects to register a 
judgment, or to file a cognovit or warrant of attorney, or to file writs, and 
his client sustains damage from his default, he will be responsible for the 
consequences 

(k) GodtJrojf V. JJiilton, (» Ifiiip. 4(5H. 10 Moore, IHM; U Iling. 404. HoweHy, 

Purrvx V. LrtiificII, 12 Cl. & Fin. JIM. Yount;, 5 15. A: C. 

Shitrork v. J*axsman, 7 C. & 1*. 20*2. (wi) JYilson v. Tuvkvt, 3 Stark. Iftfl. 

V. Jturt, 4 H. i Ad. 431. Lont; v. {n) Irrson v. Prannatt, 3 B. & C. 813; 

Orsi, IH C. II.UIO. Co.vx. Ltivvlu 1 C. B. 5 D. & It. (JOO. 

N, S. (117. //-/’SOM V. 3 B. & 0 (<*) Voopvr v. Stvphvnson, 21 Law J., 

812, 813. I'ou^nlri; v. Jonn, 8 C. B., N Q. B. 292. 

S. 281). (;») Hunter v. Caldwell, 10 Q. B. 82; 

(/) Kniqhls V. Quarles, 4 Moore, 532 10 Law J., Q. B. 274. 

2 B. & B.‘ 102. mUelufad v. Greetham 
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Negligence oj iamsfcrs.— There is no instance of any action having 
been successfully brought against a barrister for neglect of duty ; but if 
a barrister intentionally does a wrong, and acts with malice, fraud, or 
treachery in the discharge of his professional duties, he will be responsible, 
like every other wrong-doer, for the mischief thereby occasioned {q). 


SECTION 11. 


OP ACTIONS FOR NEGLIGENCE — DIRECT AND CONSEQUENTIAL INJURIES. 


Actmis for com 2 )cnsating the famiUesi of persom killed hy negligence , — 
By 9 & 10 Viet. c. 9.3, it is enacted, that whensoever the death of a person 
shall be caused by any wrongful act, neglect, or default, w'hich, if death 
had not ensued, would have entitled the party injured to maintain an 
action and recover damages in respect thereof, the person wdio would have 
been liabl''. if death had not ensued shall be liable to an action for damages, 
although', the death shall have been caused under such circumstances as 
amount in law to felony, iftid (s. 2) that every such action shall be for 
the benefit of the wife, husband, parent, and child of the deceased person, 
and shall be brought by, and in the name of, his executor or administrator, 
and the damages recovered, after deducting certain costs, shall be divided 
amongst the before-mentioned relatives, in such shares as the jury by 
their verdict shall find and direct. But not more than one action shall 
(s. 3) be brought in respect of the same subject-matter of complaint, and 
the action must be commenced within twelve calendar months after the 
death of the deceased per.son, and the plaintiff must dtdiver (s. 4), togetlier 
with the declaration of his cause of action, a full particular of the persons 
on whose behalf the action is brought, and of the nature of the claim (r). 

Contributory negligence on the part of the deceased will be a bar to an 
action by his personal representatives where the deceased himself, if he 
had lived, could have maintained no action for the injury (s). But if the 
circumstances of the negligence were such that, if death had not ensued, 
the deceased might have brought his action in respect of it, his repre- 
sentatives may maintain an action in respect of pecuniary loss occasioned 
by the death, although that pecuniary loss would not have resulted from 
the accident to the dcceaserl himself, had he lived. 

The loss of the benefit of education, and of the enjoyment of the com- 
forts and conveniences of life, depending upon the possession of pecuniary 
means to obtain them through the death of a father whose income ceases 


( 7 ) Swin/en v. Ld. Chelnuford, r, H. A 
N. U18 ; 29 Law J., Exch. ;i82. 

(r) Duckworth v. Johnson, 4 II. Sc N, 


058 . 

(») Ante, pp. IS- 18, Contributory 
liyence. 
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with his life, is an injury in respect of which an action can be maintained 
on the statute ; and so, also, is the loss of a pecuniary provision which 
fails to be made owing to the premature death of a person by whom such 
provision would have been made had ho lived ; for wherever there is a rea- 
sonable expectation of pecuniary advantage from the prolongation of the 
life of a party, the extinction of such expectation by negligence occasioning 
his death will be sufficient to sustain an action upon the statute (^). 

Actions at law, and proceedings in the High Court of Admiralty for 
negligence, — The High Court of Admiralty J) as jurisdiction over all causes 
of action arising from collisions between vessels caused by negligence 
either in a port or river, or on the British seas or high seas (u), and 
over any claim for damage done by any ship (iw). The proceeding in the 
Court of Admiralty is an action in reni, the first step in the process being 
a seizure of the delinquent ship, which is impounded and detained to 
answer the plaintiff’s claim ; but the proceedings may be either in rem or 
in personam (y). The Trinity Masters attend to assist the court, and 
this has been thought to make it a desirable tribunal for the trial of 
causes involving questions of nautical skill and science (r). Proceedings 
in rem in the Admiralty court are no bar to an action for damages (a). 
In the Court of Admiralty, in cases of collision where both ships are to 
blame, and the provisions of the Merchant Shijqnng Act do not intervene, 
the owners of the cargo, equally with the owner of the ship, recover a 
moiety of the damage (b), Tlie remedy is equally open to the shipowner 
and the owner of the cargo. 

By the Mercantile {Shipping Act, 1854 (17 & 18 Viet. c. 104), it is 
enacted (s. 512), that in cases where loss of life ox personal injury \is& 
occurred by any accident, in respect of which the shipowner is alleged 
to be liable in damages, no person shall be entitled to bring an action 
until the coniplctign of any inquiry that may be instituted by the Board 
of Trade, or until the Board of Trade has refused to institute an inquiry ; 
and the Board of Trade is to be deemed to have refused whenever notice 
has been served on it by any person of his desire to bring an action, and 
no inquiry is instituted by the Board for one month after service of the 
notice. And, after the completion of such inquiry, if any person injured 
estimates the damage at a greater sum than tlie statutory amount, or the 
amount accepted by the Board, by way of compensation, such party may, 
subject to the limitations and restrictions there provided, bring an action 
for damages (ante, pp. 327-330). The owner of a cargo on board a ship 

(0 Z^/m V. Gt. North. Rail. Co., 31 Law (x) 24 & 25 Viet, c, 10, 8. 7. 

J., Q. B. 242; 32 ib. 8 L. T. II., N. S. (y) lb. s. 35. 

734. {:) The June Mary, 2 W. Rob. 100 ; 

( }i) 4 IiiMiit. c. 22 ; 7 A* 8 Viet. o. 2 ; 3 and sue 23 Jur. part 2, 483. 

& 4 Viet. 0 . 65. The Mvlvina, 31 Law J., Oi) Nr/soti v. Couch, 2 N. R, 305, 

Adm. 113. (5) The MUan, 31 Law J., Adm. 105. 
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that has violated the statute, and so contributed to the injury, is not, as 
we have seen, prohibited thereby from recovering in the Court of Admiralty 
compensation against another ship which also by negligence contributed 
to the collision (ante, p. 329). 

Parties to be made plaintifs. — A person who has let chattels out to hire 
may, nevertheless, sue for damages in respect of a permanent injury to his 
reversionary interest. Tims, where the owner of a barge, who had let it out 
to hire to a bailee, brought an action for damages done to it, by reason of 
the negligence of a third party, it was held that he had a right to sue for 
the injury, notwithstanding the bailment (c). 

Joint and separate rifjhts of action, — When there are several joint- 
owners of a chattel which has been damaged or destroyed by negligence, 
all should be joined as plaintifls ; and if they arc not so joined, the 
defendant nhiy object to the non-joinder, in order that he may not be 
harassed by several actions for the same cause {d). Where two persons 
Avere owners of a ship in unequal proportions as tenants-in-common, Addison 
being the owner of a fourth part, and the plaintiff of the remaining three- 
fourths. and the former brought an action against the defendants, the 
owners of another ship, for wrongfully running down and injuring the 
vessel in which the plaintiff was interested, and the defendants omitted to 
plead the non -joinder of the other part-owner in abatement, and the 
plaintiff had judgment, and obtained full satisfaction for all the damage 
that he had sustained to his share of the ship, and afterwards the owner 
of the remaining three-fourths of the ship sued the defendants for the 
damage he had sustained, and the defendants pleaded the non-joinder of 
the other part-owner in abatement, and the plaintiff then set forth in liis 
replication the proceedings in the former action, it was held that as the 
other part-owiKT had already received satisfaction, he could not be entitled 
to any part of the damages to be recovered in' that action, and that he 
need not, consequently, be joined as a plaintiff (c). 

Parties to he made defendants, — The party himself, w ho actually inflicts 
the injury through his own negligence, is of course alw'ays responsible for 
the injurious consecpicnccs of his default. “ Those,” observes Domat, 
‘‘ who construct Avorks, or who do any otlier thing from W'hence may ensue 
damage to others, will be answerable for that damage, if they have not 
taken the necessary precautions to prevent it. Thus masons, carpenters, 
and others, who carry materials up their scafl’olds, and those who, from 
the top of a tree, cut down the branches thereof, must give timely warning 
to all persons likely to be endangered by their proceedings, and will be 
answerable in damages if they neglect so to do (/) ; but as these parties 

V. Ltnul. rf; W. Bail. Co.^ (e) fivdtfworth v. Overrndf 7 T. K. 2H0. 
li e. h., S. soo ; lU Law .1., C. 1*. 220. Bloxam v.' Huhhard, 6 Kast, 420. 

[d) Ante, pp. 54, 171 ; post, ch. 20. (/) Domat, liv. 2, tit. 8, s. 4. 
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are generally acting under the directions of some master and employer, 
and are unable themselves to make compensation in damages to the parties 
injured, the law properly holds the master and employer responsible for 
the act of his servant, whether the work is done by a domestic servant or 
day-labourer, or by a person who works by the job or piece, and contracts 
to do the work for a specific sum (^) ; provided always, that the workman 
is an ordinary labourer, personally engaged in the execution of the work, 
acting under the control of the master, and not a contractor exercising an 
independent employment, and selecting his own servants and workmen for 
the performance of the work (A). 

If the person for whom the work is done selects the servant who is to 
do it, that will not relieve the master of such servant from liability for his 
negligence (/). 

A servant who merely hires labourers for the performance of the 
master’s work, is not answerable for the negligence of such fellow-servants, 
or for injuries indicted by thorn in the course of their employment. Thus 
a gardener, or a steward, who employs labourers under him to do his 
master’s work, is not answerable for the defaults or improper conduct of 
such labourers causing damage to a third party. In such cases the action 
must either be brought against the hand committing the injury, or against 
the owner for whom the act was done {j), or against both tlie one and the 
other jointly (/•). 

Where the lessee of a ferry hired of the defendants a steamer, with a 
crew, for the day, to curry his passengers, it was held that the defendants 
were liable for injuries caused to the passengers by the negligence of the 
crew, who were the servants of the defendants, although the passengers 
• contracted with the lessee of the ferry for conveyance in the steamboat, 
and paid their fares to such lessee (/). 

The liability of any one other than the party actually doing the act 
from whence the injury results, proceeds on the maxim qui facU per alium 
facit per sc. The master has the selection of the servant emjdoyed, and 
it is reasonable that he who has made choice of an unskilful or careless 
person to execute his orders, should be responsible for any in jury resulting 
from the want of skill or w’aut of care of the person employed ; but 
neither the principle of tlie rule nor the rule itself can apply to a case 
where the party sought to be charged does not stand in the cliaracter of 
employer and master to the party by whose negligent act the injury has 
been occasioned (w). 


(//) Ante, pp. 20.22. liirM v. ]Vhitv- 
luiven Jinic. IluU. Co., 1 Kxcli. 1M7. 

(A) SaHhr v lIvHlovk, A KIJ. & 10. 578 j 
24 Law J., Q. JK 108. 

(0 ffoftnesv. Onion, 2 C. JL, N. S. 700 ; 
20 Law J., C. P. 200 ; onto, p. 20. 


(J) Stonv V. Cartu'riflht, 0 T. II. 411, 
(kj IVihnn V. Pvto, ii 49. 

(/) DaiyvU v. Tyrer, El. Bl. El. 890 ; 
28 Law J., Q. B. 62. 

{m) Reediey, Land, North-West, Bail, 
Co,, 4 Exch. 265. 



342 . THE LAW OF TORTS — NEGLIGBNOE. [OHAP. VIII. 

The master is not relieved from his responsibility for the wrongful act 
of his servant whilst doing his master’s work, merely because an act of 
parliament has limited and controlled the choice of the master in the 
selection of his servants, and has compelled him to choose from a particular 
class of skilled or educated persons, supposed to be peculiarly fitted for the 
performance of the duties intrusted to them to discharge (w). 

The general rule is, that the party injured by the negligence of 
another cannot go beyond the party wh«) actually did the injury, unless he 
can establish that the latter stood in the relation of a servant to the 
defendant, or that the* injury was the inevitable result of some specific 
order given by the defendant. There arc two classes of cases : the first, 
where the act is done under the order of the employer, and the order 
cannot be obeyed without doing what is complained of ; the second, where 
the impropc-'f mode of doing what might be rightly done occasions the 
mischief. 

Endeavours have been made to hold all parties liable from whom the 
act ultimately originates ; but it has been holdcn, that if the act ordered 
to be done can be lawfully done without injury to others, the act of the 
person ])ersonally engaged in doing the mischief is not the act of the 
person who set him in motion, unless the relationship of master and 
servant can be established between them (o). 

Contractor and suh-contractor, — Although, therefore, a ])erson has 
ordered or directed a particular thing to be done, yet if he does not 
employ his own servants and workmen to do it, but intrusts the execution 
of the work to a person who exercises an independent employment, and 
has the immediate dominion and control over the workmen engaged in 
the work, he is not responsible for injuries done to third parties from the 
negligent execution of the work (/>), unless a nuisance is thereby created 
and continued on his own premises (ante, ]>. 109). Thus, wliere a butcher 
employed a licensed drover in the way of his ordinary calling to drive 
a bullock from Smithfield to the butcher’s slaughter-house, and the 
drover negligently sent an inexperiehced boy with the bullock, who drove 
the beast into the plain tiflC’s show-room, where it broke several marble 
chimney-pieces, it was held that the butcher was not answerable for the 
damage ( 7 ). And where a company, em}>owered by act of parliament to 
construct a railway, contracted under seal with certain persons to make 
a portion of the line, and by the contract reserved to themselves the power 
of dismissing any of the contractors’ worknnm for incompetence, and the 
workmen, in constructing a bridge ov^t a highway, negligently caused 
the death of a person passing beneath along the highway, by allowing a 

(yi) 3/arIiw V. 7 mpcr/cy, 4 Q. 11. 2n8. (p) CuthbertMon v. Parsonx^ 12 C. U. 

(a) BtitU^r V. iruuter, 7 H. & N. 82G ; 304. 

91 Law J., Exeh. 214. Milligan v. Wedge, 4 Ad. & £. 737, 
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stone to fall upon him, it was held in an action against the company by 
the administratix of the deceased that they were not liable (r). But 
where the defendants, who were occupiers of a bonded warehouse in 
Liverpool, employed a master-porter for the purpose of removing some 
barrels of dour from theii* warehouse and lowering them into a cart, and 
the master-porter used his own tackle, and brought and paid his own 
men : and, through the negligence of the men or the insufficiency of the 
tackle, one of the barrels slipped from the tackle whilst it was being 
lowered into the cart, and fell upon the plaint! if and injured him, it was 
held that the defendants were responsible for the injury (s). Here the 
work, it has been observed, Avas in effect done by the defendants them- 
selves at their own warehouse, the workmen, though engaged by the 
master-porter, being under the control of the defendants, and acting sub- 
stantially as their servants (<). 

Neglifjence of servants working under Jmiklers' contractors and suh-con- 
tractors. — Where work Avhich can lawfully be done without injury to 
others is }>laeed in the hands of a builder or a contractor, Avho selects his 
own workmen and servants for the performance of the work, and directs 
the inaninT of doing it, exercising his^ own judgment in the matter, and 
having the immediate control over the AA’orkmen, such contractor, and not 
the person avIio employs him, is the party responsible for injuries to 
strangers from the negligent execution of the work (?<). If a person 
orders his wall or his house to be ])iillcd down, he is not responsible for 
the negligence of the workmen employed by the builders for the pur- 
pose (a-). And if the w^ork is done under the immediate control and 
superintendence of a sub-contractor, then the latter is the party respon- 
sible for any wi-ong done by the Avorkmen ho employs in the execution 
of the Avork. It must not be understood, hoAvever, that a contractor 
cannot become liable for the negligence of his sub-contractor. If the 
contractor j>crsonally interferes and gives directions to the latter, or to 
the Avorkincn omjdoyed by him, he Avould be responsible for the orders 
given, but he cannot be charged simply on the ground of his filling the 
character of contractor (g). 

Where a builder had contracted Avitb the committee of a club to make 
alterations and improvements in the club-house, and prepare and fix the 
necessary gas-fittings, and the builder made a sub-contract with a gas- 
fitter to do this latter portion of the work, and the gas-fitter’s workmen 
allowed the gas to escape and cause an explosion, Avhich injured the butler 


(r) Reettie V. Lond. d N. fV. Rail. Co.^ 
4 Kxch. 244. 

(jf) Rantileaon v. Murray, 8 Ad. Sc K. 

10 ». 

(r) Duntnan, C. J., 12 Ad. & E. 741 ; 
and 800 ante, pp. 109-170. 


(m) Shrl V. S. E. R. Co., 16 0. B. 550. 
Gray v. Patten, 11 IV. R. flJ6. 

{x) Hatter v. Hunter, ante, p. ;U2. 

(yi Overton v. Freeman, 11 0. B. 870 ; 
21 LaAV J., C. P. 58. Rlake v. Thirst, 
ante, p. 170. 
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of the club and his wife,* it was held that the gas-fitter, and not the 
builder, was liable fur the negligence (^). 

Voluntary and involuntary trespasses — Direct and consequential injuries. 
— If a squib is thrown amongst a crowd in a public place, and is then 
tossed from one person to another, the first thrower, and all who have 
tossed the squib otherwise than in pure self-defence, are responsible, as we 
have seen, for the injury it occasions (a). If A takes the hand of B, 
and with it strikes C, A is the trespasser and not B ” (5). 

“ If,” observes Lord Denman, “ I am guilty of negligence in leaving 
anything dangerous in a. place where I know it to be extremely probable 
*that some other person will unjustifiably set it in motion to the injury of 
a third party, and if that injury should be so brought about, the sufferer 
may have redress by action against both or either of the two, but unques- 
tionably agaiiUo the first. If, for example, a gamekee[)er, returning from 
his daily exercise, should rear his loaded gun against a wall in the play- 
ground of school-boys, and one of these should playfully point the gun at 
a scliool fellow, and fire it off and maim him, the gamekeeper must answer 
in damages to the wounded party ” (c). If a horse and cart arc left stand- 
ing in the street without any perst^ii to watch them, and a })ei*son strik(!S 
the horse and causes it to back against a shop-window, the owner is liable 
for the damages, for he must, as we have seen, take the risk of all the 
consequences that result from tlie horse being loft unattended (d). In 
such a case the owner, who has left his cart unattended, and the person 
who struck the horse, arc both liable for the injury (d), 

“ If I deliver my horse to a smith to shoe, and he delivers him to 
another smith, who pricks him, 1 may have an action on the case against 
the latter, though I did not deliver the horse to him. So, if I deliver 
goods to A, who delivers them to B, to keep to the use of A, and B 
wastes these goods, 1 may have an action on the case against B, though I 
did not deliver the goods to him” (c). 

Joint and separate llahilities . — If several co-proprietors of a stage-coach 
intrust the driving of the coach to one of thorn, all will be responsible for 
injuries caused by his negligent driving (/). And if two omnibuses are 
racing, and one of them runs over a man who is crossing the road and has 
not time to get out of the way, tlie injured party has a remedy against 
the proprietor of either omnibus {y). 

Declarations for injuries f rom negligence must set forth either an injury 
to the property or to the person of the plaintiff, or to both. If the injury 


(?) llapmn v. Cuhift, 0 M. (fc W. 710. (f) Abr. 90. Lovsehman v. Ma- 
la) Srott V. Shepturd, 3 Wils. loa. chin, 2 Stark. Mil. 

i^b) '(jihbttns V. Prpprr, 1 Ld. liayrn. 38. (/’) A/vreton v. Ilardcrn^ 4 B. & C. 

Bae. Abr. Tiiespass. I). 2, ante, p. 5. 223. 

(f) Dynch v. Nurdin, 1 Q. lb 30. {y) Cresswcll, J., 8 C. B. 121. 

\d) Illidge v. Goodwin, 5 C. & B. 102. 
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is an injury to goods and chattels, the declaration must allege them to be 
the goods and chattels of the plaintiff : for if there is no averment to this 
effect, and nothing on the record to show the plaintiff’s right or title to 
the chattels or to the possession of them, there is no cause of action {h). 
The declaration for an injilry to a ship or carriage through the negligent 
management of another ship or carriage by the defendant or his servants, 
should set forth the plaintiff’s possession of his ship on the high seas or 
in a certain river, or of his carriage on a ce]*tain highway, and the 
defendant’s possession of another ship on the high seas, or in the same 
river, or of another carriage on the same highway, and that the defendant 
navigated his ship or drove his carriage in so negligent a manner, that 
the defendant’s ship or carriage, through his carelessness and mismanage- 
ment, ran foul of the plaintiff’s ship or carriage, and injured the same, 
and spoiled divers goods and chattels in the said ship, and caused the 
plaintiff to incur great expenses in repairing, &c., and caused the plaintiff 
to be de])rivcd of the use of his ship, &c., and to lose the profits of a 
voyage, concluding with a claim of damages (/). 

If the plaintiff complains of an injury to the person, the declaration 
will cither be for an immediate injury, such as an assault (post, ch. 15) 
or trespass, or a consequential injury, such as the breaking of the plaintiff’s 
leg through the upsetting of a coach negligently driven by the defend- 
ant (X;), or the loss of the plaintiff’s eye through the negligence of the 
defendant in intrusting a loadctfgun to the care of a young and inexperi- 
enced person, who carelessly shot off the gun pointed at the plaintiff (/).' 
If the cause of action be a breach of duty, arising ex contractu^ the cir- 
cumstances and the nature of the contract or employment creating the 
duty must be truly set forth on the face of the declaration, and be 
supported by the evidence at the trial {in). 

A declaration alleging that the plaintiff was the servant of the 
defendant, and that the defendant ordered the plaintiff to ascend and use 
certain scaffolding, &c., well knowing it to be dangerous and unfit for use, 
and that the plaintiff, in obedience to the order of the defendant, used 
the scaffolding, &c., believing it to be safe and fit for use, and not know- 
ing the contrary, and not having the same means that the plaintiff had of 
forming a correct opinion upon its suffieiency and safety, and that the 
scaffolding, &c., by reason of its being unsafe and unfit for use, gave way - 
with the plaintiff* upon it, and precipitated the plaintiff upon the ground, 
&c., discloses a good cause of action (n). 

If the plaintiff complains of injuries received by the upsetting of 

(/«) Pritchard v. Long, 0 IM. & W. 606. (/) Dixon v. Be/lt 5 M. & S. 198. 

Forman v. Datcc&y Cur. <fe M. liJO. (m) Lopes v. De Tasiet, 4 Moore, 879; 

(t) Lvame v. 3 East, 593. ante, p. V4. 

(Ac) Curtis V. DrinkwateVt 8 B. & Ad. (m) Williams v. Clough, 3 H. & N. 
169. 258 ; 87 Law J., Ex(di. 325. 
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a coach in which he was riding as a passenger, the declaration should 
allege that the defendant was the proprietor of a stage-coach, and that 
the plaintiff was received by him as a passenger, to be carried safely .for 
hire, and that the defendant did not take proper care in the driving and 
management of the coach, but suffered the coach to be overloaded, <&c., 
stating the facts constituting the act of negligence, and the injury result** 
ing to the plaintiff, and claiming damages. 

The allegation in the declaration that the plaintiff was to be safely 
carried, does not mean that he is to be conveyed safely absolutely, like a 
bale of goods, but that be is to be carried with due care (o). 

. Plea of not guilty,— plea of not guilty in actions for injuries, 
caused by the negligence of the defendant, operates as a denial only of the 
wrongful act alleged to have been committed by the defendant, and no 
defence othc^ than such denial is admissible under that plea. All other 
pleas in denial must take issue on some particular matter of fact alleged 
in the declaration (p). If the plaintill' complains of damage done to his 
goods and chattels, or personal property, through the negligence of the 
defendant or his servants, the plea of not guilty operates as a denial only 
of the defendant’s having committed the wrong alleged by damaging tho 
goods mentioned, but not of the plaintiff’s property therein {q). The 
defendant cannot, therefore, under the plea of not guilty, show that the 
damaged chattel did not belong to the plaintiff, or that it was not in lus 
possession at the time of the injury (r). But where the plaintiff’s own 
negligence is the immediate cause of the injury, or has contributed to the 
mischief of which he complains, the defence is admissible under the plea 
of not guilty (.?). And if the injury was the result of an inevitable acci- 
dent, and was not occasioned by any default on the part of the defendant, 
the defendant will be entitled to a verdict under a plea of not guilty. 
This has been held to be the case where a horse, being frightened by a 
clap of thunder, ran away with the defcinlant, and knocked down the 
plaintiff {t)\ also, where a horse, being frightened by the noisy and rapid 
approach of a butcher’s cart, furiously driven, became ungovernable, and 
ran against and killed another horse, notwithstanding all the efforts of 
the defendant to control the animal (m). But where an action was brought 
against the defendant for running over the plaintiff with a horse and cart, 
and breaking his leg, it was held that the defendant could not, under a 
plea of not guilty, show that there was no negligence on his part, but 
that the plaintiff accidentally slipped from the pavement at the moment 

(o) Harrin v. Costar, 1 C. & P. 030. Tnvvrner v. Little, 5 Bing. N. C. 678. 

Aston V. Heaven, 2 Esp. 335. (s) Bridtfe v. Grand Jane. Rail. Co., 3 

(/)) Reg. Gen. llil. Term. 16 Viet.; 1 M. & W. 244. Holden v. JJv. Gas Co., 
E11.& Bl. App. Ixxxi. Ixxjtii. ; post, ch.21. 3 C. B. 1 ; 15 Law J., C. P. 301. 

\a) Reg. Gen. Hil. Term, 16 Viet.; 1 (<) Gihhon v. Pepper, 2 Salk. 638; Ld. 

Ell. 4fe Bl. App. Ixxxi. Ixxxii. Raym. 38. 

(r) Hart v. Crowley, 12 Ad. Sc E. 378. (#/) Wakeman v. Robinson, I Bing. 213. 



SECT. 2 .] REMEDY BY ACTION — PLEADINGS — EVIDENCE. 847 

\7hen the cart was passing, and had so got his leg under the wheel. 
“ The authorities show,” observes Lord Denman, “ that if the accident 
had resulted entirely from a superior agency, that would have been a 
defence, and might have been pleaded under the general issue; but a 
defence admitting that the injury resulted from an act of the defendant is 
not so proveable ” (rr). 

Evidence at the trial — Proof of negligeiKe. — Proof of the commission 
by the defendant, or his servants, of the injury of which the plaintiff 
complains, very generally carries with it prima facie proof of negligence, 
and it is for the defendant to show that the injury was the result of 
inevitable accident (ante, pp. 2, 222, 320), or that it was occasioned by the* 
negligence or misconduct of the plaintiff himself (ante, pp. 16-18), or by 
circumstances over which the defendant had no control (ante, pp. 321, 322). 
Where the declaration of the cause of action stated that the defendant 
struck the plaintiff’s cow divers blows, by reason whereof she died, it was 
held that it was sufficient to prove that the cow received such injury at 
the hands of the defendant, that it became necessary to kill her (y). 

Where an act of parliament directed a water-company to lay down 
pipes, with plugs in them, as safety-valves to prevent the bursting of the 
pipes, and the jilugs were pro])erly made, and of proper material, and a 
severe frost came and prevented the plugs from acting, and the pipes 
burst and flooded the plaintiff’s cellar, it was held that there was no 
evidence of negligence against the company (z), 

A declaration which charges the defendant with having negligently 
driven his cart against the plaintiff’s horse, or with having so negligently 
kept his fire that it spread to and consumed the plain tiff'’s corn, is supported 
by ])roof that the defendant’s servant negligently drove the cart, or lighted 
and kept the fire («) (ante, pp. 20-22, 208, 324). But in order to make 
the master responsible, it is not sufficient to show that the servant has 
been guilty of negligence in driving, it must be shown that the servant 
was driving at the time with the authority of the master on his business ; 
but it is not necessary to prove any express request or. order by the 
master to the servant to use the master’s horse or carriage. If, at the 
time of the injury, the servant api^ears to have been driving his master’s 
carriage in the ordinary course of his employment, the master will be 
prima facie responsible (b). 

If the action is brought under the statute 9 & 10 Viet. c. 93, for 
compensating the families of persons killed by accident (ante, p. 338), it 

(x) Hail V. Fearnlry, 3 Q. B. 921. TurherviUc v. Stampe, I Ld. Baym. 264. 

(y) Ilannick v. 4 D. it' H. 202. Croft v. y^/wow.4 B. it Aid. 590. 

(r) Jiltfih liimiingfmm Wider Co., 11 (h) Patten v. Jlea, 2 C. B., N. S. 613; 

Excli. 78 J . 26 Law J., C. P. 237. * 

(a) Jirucker v. Frumont^ 0 T. 11. 659. 
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must be proved that actual pecuniary damage has been sustained by the 
relatives of the deceased person, and that the plaintiff, who sues as 
administrator, or the person for whose benefit the action is brought, had 
some pecuniary interest in the life of the person killed. It was intended 
by the act to give compensation for damage actually sustained, and not 
to enable persons to sue in respect of some imaginary damage, and so 
punish those who are guilty of negligence, by making them pay costs ; 
but the loss of anticipated benefit, foiii\ded on a reasonable and just 
expectation of pecuniary advantage derivable from the continuance of the 
life of the deceased, may be the subject-matter of damage, and a sufficient 
foundation for an action (c). 

If the plaintiff complains of a breach of duty on the part of the 
defendant, in his character of an attorney, it must be clearly shown that 
it was the duty of the defendant to do that which lie is charged with 
having neglected. If the matter is at all left in doubt, he is clearly 
entitled to the benefit of the doubt (d). 

Proof of the oivnership of chattels damaged hj negligence. — Where the 
plaintiffs hired a chariot for the day, appointed the coachman, anil 
furnished the horses, it was held that they were properly described as 
owners and proprietors of the carriage in a declaration against a defendant 
for an accident arising from his servant’s negligence in driving against 
the chariot (e). 

Evidence for the defence — Questions for the jury. — If it appears that 
there was negligence on the part of the plaiiitifi' as well as on the part of 
the defendant, the proper question for the jury is, “ whether the damage 
was occasioned entirely by the negligence or improper conduct of the 
defendant, or whether the plaiutilT himself so far contributed to the mis- 
fortune by his own negligence, that, but f(»r such negligence on his part, 
the misfortune would not have happened. In the first case the phiintift’ 
would be entitled to recover, in the latter not ” {f). 

In an action for damage resulting from the negligent driving of the 
defendant's servant, the proper question for the jury is, whether at the 
time of the commission of the injury the servant Avas driving on his 
master’s business and with his authority (//). 

In actions against an attorney for negligence, it is the province of the 
judge to inform the jury for what species or degree of negligence an 
attorney is properly answerable, and what duty is cast upon him by law, 
or by the practice of the court in the particular instance, and leave them 
to say whether the attorney has performed his duty ; and in case of non- 

(c) Duckworth V. Johmon, 4 II. & N. (e) Croft v. Alison, 4 B. & Aid. 500. 

If) Tuff V. H'nnmui, 2 0. IL, N. S. 740 ; 

-(if) Chapman v. Van Toll, H Ell. & Bl. 27 I^aw .1., C. 022 ; ante, pp. 10-lH. 
i80d ; 27 Law J., q. B. 1 ; ante, pp. 335- (g) PtUlen v. Urn, 2 C. B., N. S. 000 ; 

338. 26 Law J., C. P. 236. 
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performance, whether the neglect was of that sort or degree which is 
venial or Qulpable in the sense of sustaining or not sustaining an 
action (A). * 

Where the injury complained of has resulted from negligence in 
leaving instruments of danger, such as a horse and cart unattended in a 
public thoroughfare or place of public resort, it is for a jury to inquire 
whether the horse was vicious or steady, whether the horse was left for 
an unreasonable time, and whether there was any excuse for leaving it at 
all unattended, whether assistance could have been procured to watch the 
horse, whether the street was unfrequented or thronged, and especially 
whether large numbers of young children might reasonably be expected to 
be about the spot (i). . 

The damages recoverable will mainly depend upon the nature and 
character of the injury, wdicther it is the mere result of such negligence 
as amounts to little more than accident, or whether it is of a wilful or 
insolent character (A). In cases of injuries to chattels from negligence, 
the measure of damages is the actual deterioration in the value of the 
chattel, and if the owner has been deprived of the use of the chattel, and 
has been obliged to hire another chattel, and been put to expense, and has 
sustained special damage, which is the natural and necessary result of the 
wrongful act, such damages are recoverable if claimed in tlie plaintiiF’s 
declaration. Jn an action for an injury to a horse from negligent driving, 
it was held that the proper measure of damages was the keep of the 
liorse at a farrier’s, the amount of the farrier’s bill, and the difference 
between the value of the horse at the time of the accident and at the time 
of the commencement of the action {1), 

Negligent navigation of vessels. — The . liability of a shipowner for 
damage tlone by the negligent management of his vessel, causing a 
collision with another vessel, is, as we have seen, limited to the value of 
liis vessel and freight at the time of such collision : and if the vessel 
instantly founders, lie is not thereby exempted from liability (w). The 
value is to be taken at the moment of collision (/i). Where the plaintiff, 
in consequence of the collision, has been obliged to avail himself of the 
assistance of persons who demand an exorbitant sum for salvage, and it is 
reasonable and prudent to resist this demand, and costs are incurred in 
resisting it, the plaintiff will bo entitled to recover these costs, if he claims 
them in his declaration as part of the damages (o). The proceeding in 
the Court of Admiralty in cases of collision is, as we have seen, against 
the ship (ante, p. 329) ; and where both vessels are found to blame, and 

(/t) Hunter v. Caldireltf 10 Q. B. 82; (/) Hughes v. Quentin, 8 G. & P.703. 

12 Jur. 285. Hutch v. Jjewis, 1 F. & F. fw) Brou n V. Wilkinson, 15 M. & W. 
457. 391. 

(i) fjynvh v. Nurdin, 1 Q. B. 38. (n) The Mary Caroline, 12 Jur. 945. 

(A-) Embk'tn v. Myers, 0 H. & N. 54. (o) TindaU v. BeU, 11 M. & W. 228. 
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the Merchant Shipping Act does not preclude the recovery of damages 
(ante, p. 328), the shipowners can only recover a moiety of the damage 
which they have respectively sustained; and the same rule applies* to 
actions by the owners of the cargoes on board the delinquent ships (jo). 

Damages when the plaintiff is insured against loss, or has received full 
indemnity under a contract of insurance. — The recovery of full compensation 
for loss or damage to property under a contract with insurers, cannot be 
given in evidence in reduction of damages in an action against the wrong- 
doer who has done the mischief. The plaintiff’s contract with the under- 
writers or insurers is res inter alios acta, of which the defendant who is 
sued for negligence cannot avail himself. If it were not so, the wrong- 
doer would take the benefit of a policy of insurance without paying the 
premium (</). A plaintiff, however, who has received a full indemnity for 
his loss undvTi- a contract of insurance, and has afterwards recovered com- 
pensation in an action for damages against the wrong-doer, is not entitled 
to a double satisfaction, but is bound to hand over the damages to the 
insurer or underwriter, who is the party really damnified by the wrongful 
act (r). 

Damage^ recom'ahle by pet^sonal representatives in cases of death from 
negligence, — In all actions by the personal representatives of persons 
killed by negligence, brought under the stat. 9 d; 10 Viet. c. 93 (ante, 
p. 339), to recover damages proportioned to the injury resulting from his 
death to the persons for whose benefit the action is brought, the jury, in 
assessing the damages, must confine themselves to injuries of which a 
pecuniary estimate may be made, and cannot lawfully increase them by 
adding a solatium to those parties in respect of the mental sufferings 
occasioned by such death. They cannot, therefore, lawfully inquire into 
the degree of mental anguish which each member of the family has 
suffered from the bereavement, and cannot take into consideration the 
mental sufferings of a widow or child for the loss of a husband or a 
parent (5). It is clear, also, that the damages are not to be given merely 
in reference to the loss of any legal right against the deceased, which 
might have been turned to profit if he had lived, and which has been lost 
by his death, for the damages recovered are to be distributed amongst the 
relations only, and not to all individuals sustaining loss; and, accordingly, 
the practice has been to ascertain what benefit could have been claimed 
from the deceased, if he had lived, by the party seeking to obtain damages ; 
and if ho can show that he had a reasonable expectation of pecuniary 
benefit from the continuance of the life, and is within the requisite degree 
of relationship, his claim may fairly be considered by the jury in assessing 

(jj) The Milan, ante, p. 329. (*) Blake v. Mid, Rail, Co.^ 21 Law 

{q) Yatens, Whyte, 4 lling. N. C. 283. J., Q. B. 233; 18 Q. B. 93. Amuworth 
(r) Ante, p. 211 ; and post, ch. 22. v. 8, E, It. Co., 11 Jur. 769. 
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the amount of damages (t). Thus the loss of the benefit of education and 
of the comforts and conveniences of life, and of an expected pecuniary pro- 
vision, may, as we have seen, be taken into consideration; and it is for a 
juiy to say, taking into account all the uncertainties and contingencies of 
the particular case, whether there was such a reasonable and well-founded 
expectation of pecuniary benefit as can be estimated in money, and so 
become the subject of damages (l^). No damages can be given in respect 
of funeral expenses and mourning, there being no language in the statute 
referring to these expenses and rendering them recoverable (u). 

(<) Franklin v. 8. F. Rail. Co., 3 H. & p. 333. 

N. 214; 4 Jiir. N.*S. 565. (v) Dalton v. 8. E,‘ R, Co., 4 C. B., 

(u) Pym V. OU North. Rajf, Co., ante, N. S. 290 ; 27 Law J., C. P. 227. 
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CHAPTER IX. 

OF NEGLIGENCE ON THE PART OF BAILORS AND BAILEES - 
DETENTION AND LOSS OF CHATTELS BY BAILEES (x). 
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SECTION 1. 

OP NE0UG3NCE ON THE PART OF BAILORS AND BAILEES — DETENTION AND 
LOSS OF CHATTELS BY BAILEES. 

Of bailments of chattels . — “ There are,” observes Holt, C. J., “ six 
sorts of bailments. The first % a bare, naked bailment of goods delivered 
by one man to another, to keep for the use of the bailor ; and this I call 
a depositum, and it is that sort of bailment ^hich is mentioned in 


(ar) And see further, os to bailments, Addison on Contracts, ch. 12, 5th ed. 
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Southcote's case. The second sort is, T^hen goods or chattels that are 
useful are lenjb to a friend, gratis, to be used by him ; and this is called 
cojnmodatvm, because the thing is to be restored in specie. The third 
sort is, when goods are left with the bailee, to be used by him for hire ; 
this is called locatio et conduction and the lender is called locator, and the 
borrower conductor. The fourth sort is, when goods or chattels arjs 
delivered to another as a pawn, to be a security to him for money bor- 
rowed of him by the bailor ; and this is called, in Ijatin, vadiurun and in 
English, a pawn or a pledge. The fifth sort is, when goods or chattels 
are delivered to be carried, or something is to be done about them for a 
reward, to be paid by the person who delivers them to the bailee, who is- 
to do the thing about them. The sixth sort is, when there is a delivery 
of goods or chattels to somebody who is to carry them, or do^ something 
about them gratis, without any reward for such his work or carriage’' (y). 

NegJitjence of hailovn. — It is the duty of every bailor of dangerous, 
explosive, and combustible substances, knowing the dangerous nature of 
tlicm, to take care that the danger is communicated to a bailee to wliom 
they are delivered to carry, to take care of, or to keep ; and if the bailor 
fails to make the necessary disclosure, he is responsible if an accident 
occurs, and damages are sustained by the bailee or his servant (z). 

Of the negtigent keeping of chattels by bailees. — As to the first sort of 
bailment,” observes TIolt, C. J., “where a man takes goods into his 
custody, to keep for the use of the bailor, such a bailee is not answerable 
if they arc stole without any fault in him, neither will a common neglect 
make liijii chargeable ; but he must be guilty of some gross neglect. 
If ho keeps the goods bailed to him but as he keeps his own, though ho 
keeps his own but negligently, yet he is not chargeable for them, for the 
keeping them as he keeps his own is an argument of his honesty ” (a). 
Jlut if he is guilty of gross negligence, it is no answer to say that he lost 
his own goods at the time he lost the goods of the bailor (b). 

“As to the second sort of bailment — viz. co?/iniodatiw?, or lending 
gratis — the borrower is bound to the strictest care and diligence to keep 
the goods, so as to restore them back again to the lender ; because the 
bailee has a benefit by the use of them, he will be answerable if he bo 
guilty of the h^ast neglect: as if a man should lend another a horse to 
go in one direction, or for one month, and the bailee goes in another 
direction, or keeps the horse above a month, and an accident happen to 
the horse, the bailee will chargeable, because ho has made use of the 
horse contrary to the trust he was lent to him under ; and it may be, 
that if the horse had been used no otherwise than as ho was lent, that 

0/) V. Bernard^ I Smith’s L. 0. Raym. 000 ; 1 Smith's L. C. 147. Wtdker 

loii. * V. Guar. ^Issoc., 18 Q. B. 386; 31 Law 

(r) Farrant v. Barnes^ ante, p. 15. J., Q. B, 357. 

(«) Holt, C. J., CfMjgs V. Bernard, Ld. (6) Doorman v, JenAtas, 3 Ad. & E. 358. 
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accident would not have befallen him. If the bailee put the horse in his 
stable, and he were stolen from thence, the bailee shall not be answerable 
for him; but if he or his servant leave the house or the stable-doors open, 
and thieves take the opportunity of that and steal the horse, he will bo 
chargeable, because the neglect gave the thieves the occasion to steal the 
horse. Bracton says the bailee must use the utmost care, but yet ho 
shall not be chargeable where there is such a force as he cannot resist” (c). 

“ The duties of the borrower and lender,” observes Coleridge, J., “ are 
in some degree correlative. The lender must be taken to lend for the 
purpose of a beneficial use by the borrower ; the borrower, therefore, is 
not responsible for reasonable wear and tear, but. he is for negligence, for 
misuse, for gross want of skill in the use, above all, for anything which 
may be depned as legal fraud. So, on the other hand, as the lender lends 
for beneficial use, he must be responsible for defects in the chattel with 
reference to the use for which he knows the loan is accepted, of which he 
is aware, and owing to which, directly, the borrower is injured. * Adju- 
vari quippe nos, non dccipi, beneficio oportet,’ is the maxim which Story 
borrows from the ‘ Digest ; ’ and Pothier is express to the same effect, 
citing, as Story docs also, the instance, ‘ Qui sciens vasa vitiosa com- 
modavit, si ibi infusuiii vinum, vcl oleum corruptum effusiimve est, con- 
demnandus eo nomine est.’ This is so consonant to reason and justice 
that it has become part of our law. If, therefore, the owner of a horse, 
knowing it to be vicious and unmanageable, and highly dangerous to 
ride, should lend it to one who is ignorant of its bad qualities, and con- 
ceals them from him, and the rider, using ordinary care and skill, is 
thrown and injured, the lender would be responsible. By the necessarily 
implied purpose of the loan, a duty is contracted by the lender towards 
the borrower not to conceal from him those defects, known to the lender, 
which may make the loan perilous to him” {d). In the absence of all 
• proof of knowledge by the lender of the defect which caused the injury, 
there would of course be no cause of action against him (c). 

“ As to the third sort of bailment, scilicet locatio^ or lending for hire, 
in this case the bailee is also bound to take the utmost care, and to 
return the goods when the time of hiring is exi)ired ; for when goods are 
let out for reward, the hirer is bound to use such care as the most diligent 
father of a family uses, and if he uses that he shall be discharged. But 
every man, how diligent soever he be, being liable to the accident of 
robbers, though a diligent man is not so liable as a careless man, the 
bailee shall not be answerable if the goods be stolen” (/). 

(c) V. Wer/iarrf, Ld, Raym. 01 1. (e) MavCarthy v. Ytmny, 0 H. (fc N. 

(i) Blakemort; v. Bnst. tt Exeter Hail. JJ20; .‘JO Law J., Kxch.2:27. 

Co., 8 Ell. & IJI. lO.")! ; 87 Law .J., Q. B. (/) l.d. Holt, Coijys v. Bernard, Ld. 
167. Cowley v. Mayor, dte. of Sunderland, Raym. 000. 

6 H. d; N. 566 ; ?J0 Law J., Exch. 187. 
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* The owner must stand to all the ordinary risks to which the chattel 
is naturally liable, but not to risks occasioned by negligence or want of 
ordinary caution on the part of the hirer. If a carriage, for example, let 
to hire, breaks down on the ordinary public thoroughfare, through the 
badness of the road, or is injured by a flood or inundation, the owner 
must bear the loss, although the carriage was driven by the servant and 
horses of the hirer. But if the hirer had gone out of his way to meet 
the danger — if he had travelled by unusual and difficult roads, or crossed 
a plain subject to floods, when he might have kept the high ground, and 
been safe, he must make good the loss that has been occasioned thereby. 
If the owner sends his ow^n postillion or coachman to drive the carriage, 
the hirer is discharged from all attention to the liorses and the risks of 
the road, and is bound only to take ordinary care of the glasses and inside 
of the carriage whilst he sits in it, unless he officiously interferes and 
gives orders, and takes the management and direction of the vehicle into 
his own hands {g). Jf a horse is hired as a saddle-horse, the hirer has 
no right to use it in a cart, or as a beast of burden. If it is hired to go 
to Richmond, he has no right to go with it to York ; and if, during such 
misuser, a loss occurs, the hirer will be responsible therefor. 

If a horse hired for a journey is taken ill on the road, and the hirer 
calls in a farrier, he will not be responsible if the horse dies, although the 
death may have been occasioned by the injudicious treatment of the 
latter ; but if the hirer neglects to avail himself of proper advice and 
assistance, or chooses ignorantly to prescribe himself, and from unskil- 
fulness gives the horse improper medicine, and the horse dies, he is 
liable to the owner for the loss (A). It is of course the primary duty of 
the liircr, in the absence of an express stipulation to the contrary, to 
supply an animal hired by him with suitable food during the time it is 
intrusted to him for use ; and if a hired horse is exhausted, or becomes 
ill, and refuses its feed, and the hirer notwithstanding pursues his journey, 
and by so doing injures or kills the horse, he will he responsible therefor 
to the owner (z). 

“ As to the fourth sort of bailment, viz. vadium, or a pawn, if the 
pawn be such as will he the worse for using, the pawnee cannot use it as 
clothes, &c. ; but if it he such as will be never the worse, as jewels 
pawned to a lady, she might use them ; but then she must do it at her 
peril : for whereas, if she keeps them locked up in her cabinet, if her 
cabinet should he broken open, and the’ jewels taken from thence, she 
would ho excused ; if she wears them abroad, and is there robbed of them, 
she will be answerable. And the reason is, because the pawn is in the 


{tj) Jones, Bailm. H8. Pothior, Louage, 
No. 10({, InO ; Tr. des Oblig. 1, 5AIJ. 

(A) Dcam: v. Keate^ 3 Oampb. 4. 


(i) Ilandford v. Palmer, 5 Moore, 79; 
2 B. & B. 359. Bray v. Mayne, I Gow. 
N, P. C. 1. 
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nature of a deposit, and is not liable to be used. But if the pawn be df 
such a nature that the pawnee is at any charge about the thing pawned 
to maintain it, as a horse, coav, &c., then the pawnee may use the liorse 
in a reasonable manner, or milk the cow, &c., in recompense for the moat. 
And as to neglects for which the pawnee shall make satisfaction, Bracton 
tells us that if a creditor takes a pawn he is bound to restore it upon 
payment of the debt ; but 3'et, if the pawnee uses true diligence in keep- 
ing of the i)awn, it is sufficient, and, notwithstanding the loss of it, ho 
may resort to tlic pawnor for his debt. And the true reason of all these 
cases is, that the law. requires nothing extraordinary of the pawnee, but 
only that he shall use an ordinary care for restoring the goods (/;). But, 
indeed, if the money for which the goods were pawned be tendered to the 
pawnee before they are lost, then tlie ])awnco shall be answerable for 
them, bccfuse the paw'nce, by detaining them after the tender of the 
money, is a wrong-doer ; and a man that keeps goods by wrong must be 
answerable for them at all events, for the detaining of them by him is the 
reason of the loss. The same law holds in relation to goods found.” 

“ As to the fifth sort of bailment, viz. a delivery to carry, or otherwise 
mainige, for a reward, to be paid to the bailee, those cases arc of two 
sorts : either a delivery to one that exercises a public employment, or a 
delivery to a private ])erson. First, if it be to a person of the first sort, 
and he is to have a reward, he is bound to answer for the goods at all 
events. And this is the case of the common c.arrier, common lioyman, 
master of a ship, &c. (post, ch. 10). The second sort are bailees, factors, 
and such-like ; and though a bailee is to have a reward for his manage- 
ment, yet he is only to do the best he can, and if he be robbed, &c. it is a 
good account.” 

As to the sixth sort of bailment, it is to be taken that the bailee is 
to have no reward for his pains, and that by his ill-inanagcmeut the goods 
are spoiled. Then the bailee, having undertaken to manage the goods, 
and having managed them ill, and so by his neglect a damage lias hap- 
pened to the bailor, the bailee is answerable. It is an obligation which 
arises ex mandato. It is what we call in Knglish, acting by commission. 
And if a man acts by commission for another gratis, and in the executing 
his commission behaves himself negligently, he is answerable ; and the 
reasons are, first, because in such a case a neglect is a deceit to the bailor, 
for when he intrusts the bailee, upon his undertaking to be careful, he has 
put a fraud upon the plaintiff by being negligent, his pretence of care 
being the persuasion that induced the plaintiff to trust him. And a 
breach of such a trust, undertaken voluntarily, will be a good ground for 
an action. A strong case to this matter was an action against a man who 


(k) Healinrf v. Cnthrell, 25 Law T. R. 7. 
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had undertaken to keep an hundred sheep, for letting them be drowned by 
his default. > And there the reason of the judgment is given : because, 
when the party has taken upon liim to keep the sheep, and after suifers 
them to perish by his default, inasmuch as ho has taken them, and has 
them in his custody, if after he does not look to them, an action lies. 
And if a man will enter upon the thing, and take the trust upon himself, 
and miscarries in the performance of the trust, an action will lie against 
him for that; though nobody could have compelled him to do the 
thing*' (/). 

Where a bystander was asked by the owner of a horse to get on the 
horse and ride it, for the purpose of showing it off’ for sale, and the by- 
stander recklessly and carelessly rode the horse over very slippery and 
dangerous ground, and threw it down and injured it, it was held that he 
was responsible for the injury (?/?). 

Loss of rhaftels bj/ n'orlcnicn. — Every bailee for hire of a chattel is 
bound to take the same care of the chattel, wdiilst it remains in his pos- 
session, that a j)rudent and cautious man ordinarily takes of his own 
])roi)erty. If clothes arc delivered to a fuller to be dressed, and he suffers 
them to be eaten by mice, he will be responsible for the damage, unless 
he can discharge himself from all imputation of neglect, by showing that 
he had been subject(‘d to some unusual and unexpected visitation from 
such vermin. The very occurrence of the disaster affords a strong 
fitcie pnvsumption of a want of ordinary caution (//). Where a ship, bailed 
to a shipwright to be repaired, was ]mt into a dry dock belonging to the 
.shipwrigljt, and whilst she lay there a high tide arose, and pressed against 
the dock gates ; and it ap{)eared that the gates might have been shored up 
so as to resist the pressure of the water, but nothing was done, and the 
water at last burst open the gates and dashed the bailor’s vessel against 
another vessel ; it was held that the bailee was responsible for the injury, 
as he mightj by proper precautions, have guarded against the accident (o). 
Wherever the loss of the thing bailed arises from the want of the degree 
of care which, from the nature of the bailment, ought to be exercised, it is 
immaterial whether the negligence be imputable personally to the bailee 
or to the servants employed by him (p). 

Theft bjj servants. — If the subject-matter of the bailment is secretly 
purloined by the bailee's servant, the bailee will be responsible for the 
loss, unless he can slu>w that he could not, by the exercise of the greatest 

(/) Cotjga V. Bernard^ bd. Tlayni. OOf); ento lenebitiir quia dchuit ab hac ro 

I Smith's Ij. C. 101. Doorman v. Jen- cavere Poterat ea res in 

kins, 2 Ad. & E. 2(»2. locum tutiorum transforre." — Dig. lib. 19, 

(w) mison v. Brett, 11 IM. & W. 11 tit. 2, lex. I a, s. f). 

(//) In tlie llonmii law proof (»f such n («) Leek v. Mnestaer, 1 Cainpb. 137. 

disaster was hold to be proof of iiegli- C j)) IaI. Campbell, Dansey v. Bictinrd- 

gence. Si fullo vestiincnta policmbi son, 3 £11. & Bl. 160 ; 23 Law J., Q. B. 

acceperit ; eaque mures roscriiit, ex lo- 228. 
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vigilance, have guarded against the theft ; but he will not be responsible 
for a robbery by irresistible violence ( 5 '). Where a chronometer, bailed to 
a watchmaker to be repaired for hire, was placed by the bailee in a drawer 
in his shop amongst a variety of common w^atches, part of which belonged 
to the bailee, and the rest to his customers, whicli drawer was locked at 
, night, and in a recess in the same room stood a strong iron chest, in 
which watches belonging to the watchmaker, of the value of several 
thousand pounds, Avere deposited and locked up, and in the night the 
drawer was broken open by the watchmaker’s servant, who slept in the 
shoj), and the chronoaietcr was stolen by him, together with the other 
watches there deposited, but the watches in the iron chest remained 
untouched ; it was held, that as the watchmaker had taken more care of 
his own watches, hy locking them up in the iron safe, than he had taken 
of the baihvr s chronometer, he was responsible for the loss, and J3allas, 
C. J., was of opinion that the watchmaker “ was bound to protect the 
property against depredation from those who were within the house ” (r). 

Negligent keeping of goods hy warehousemen , wharfingers^ and depositaries 
for hire. — All persons to whom goods and chattels arc delivered to be 
kept for hire and reward, and who are paid cxj>re?sly and specifically for 
the exercise of their labour and care in keeping them, and not merely for 
the finding of a place of deposit, are bound to exercise that amount of 
care and vigilance for their preservation, which the most prudent and 
careful of men exercise for the protection of their own property («). If 
the goods are greatly injured by mice or rats, the warehouseman will be 
responsible for the damage (<), although he keeps cats to destroy ver- 
min (?^). It is no answer to an action against a warehouseman for the 
non-delivery of a chattel intrusted to him to keep for hire, to say that he 
has lost it (./’) ; the mere fact of the loss is primd facie proof of negli- 
gence, and he must rebut this presumption by showing that he had taken 
the greatest care of the thing intrusted to liiin, and had no means of 
preventing the loss. A booking-ofllce keeper ’who receives money for 
booking parcels, is bound to put them into a safe place, and if he leaves 
them in a public room, or an open shop, and they are lost or stolen, he 
will be responsible to the owuier {y). 

Distinction between robbery and theft. — A very sensible distinction is 
taken in tiie civil law between a public j)alpable robbery by force and 
violence, when a house is broken into and rified of its contents, and a theft 

(7) Wiilffrr V. Jiritish Guar. Asx., 21 (/) White \. Humphrey, 11 Q. 11.44. 

Law .1., Q. 11. 2150 ; IH Q. B. 277. (w) Lnrertmi v. Drury, 8 Kxch. 100 ; 10 

(r) Clarke v. Enrushatv. (iow. 30. Jur. 1024. 

(») “ Quod HI hoiToarius iiorniTiatirn (jr) Cairns v. Robins, 8 M. W. 258. 
custodiam moivinm in se recepit, videbi- Reeve v. Palmer, 5 C. B., N. S. H4. Gnod-^ 
tur loRUsse operas non solum exacta*, sed num v. Royvot, 2 B. & S. 1 ; 31 J^aw J., 
etiam ^actimmte cuslodiin.” — Pandect Q. B. 00. 

Just..^d;Jotl.. lib. 10, tit. 2, art. 3, 72. (y) Dover v. Mills, 5 C. & P. 175. 
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or secret purloining of goods. In the one case, the bailee relieved himself 
from responsibility for the loss by proof of the mere fact of the robbery {z) 
(it being considered that individual care or vigilance could avail but little 
against the open attack of the determined robber); in the other, he was 
bound to make good the loss, unless he could show that he had taken the 
greatest care of tlie thing intrusted to him, and that it had been pur^ 
loined, notwithstanding every precaution for its safety (a). Where an 
officer in the army, on leaving London, delivered a trunk containing 
divers articles of value to an upholsterer to be kept for a shilling a week, 
and the trunk was returned to the officer emptied of its contents, which 
were supposed to have been stolen by the upholsterer s servant, it was 
held by Lord Kenyon, that if the upholsterer had taken as much care of 
the articles as he liad taken of his own property, he was not responsible 
for the theft committed l)y his servant (^), but every depositary of chattels 
to be kept for hire \sprwiu facie res|K>nsible for a theft committed by his 
own servants within the house (o), and can only discharge himself from 
liability by showing that the theft was committed under such circum- 
stances, or was of such a nature, that the greatest care and vigilance on 
his })art could not have guarded against it, or prevented it. 

Ijmes occasioned hij the neffligencc of the bailor , — If the owner himself 
in any way conduces to the loss ; if he brings people to the warehouse or 
place of dcj»osit to look at the goods, opens packages in which they are 
contained, and the loss is as likely to have arisen from the misconduct of 
the persons so introduced, or from the carelessness of the owner, as from 
the neglect of the warehouseman or bailee, the latter is not responsible 
for the loss. Thus, whore a quantity of ginseng contained in a box was 
diiposited by the plaintiff in the defendant’s warehouse, and the plaintiff 
was in the liabit of resorting to the box, and^ ordering the lid to be taken 
off, for the purpose of showing the ginseng to expected purchasers, who 
came to the warehouse to view it on the invitation of the plaintiff, and 
rats at last got into the box and destroyed the ginseng ; it was held that 
the defendant, the warehouseman, was not responsible for the loss (d). 

Loss of chattels by wharfingers, — The duties and responsibilities of the 
wharfinger, in respect of the safe keeping of the goods intrusted to himi 
to bo dealt with in tho way of his trade, are analogous to those of the 


( 2 ) Di;;;. lib. 17, tit. 2, lex. 52, 03. 
lustit. lib. 3, tit. 15, s. 2, 3. 

(fi) “ .\d casus n\item fortuitosnon sunt 
referendi iUi casus, qui cum ciilpA con- 
juncti esse solcnt; ciyiismodi sunt./wr/a. 
Quamobrem, qui rem furto ainissoui di- 
cit, h dUiyfUiimn suam frobare dehet” 
Vin. Com. ad Instit. lib. 3, tit. 10, s. 5. 
rothier(Pret a Usage], art. 53. Abbott, 
C. J.,Uy. & Mood. 270. 


(0) Finucanc v. Small, 1 Esp. 315. 

Hodgson v. FidlarUm, 4 Taunt. 
787, Dalitts, C. J., (row. 32. Camp- 
bell, C. & Coleridge, J., 3 Ell. & Bl. 
156-171 ; 23 Law J., Q. B. 223-220. 
Dc Rothschild v. Royal Mail^ dc, Co,, 7 
Exch. 734; 21 Law j., Exch. 273. 

(</) Caitiff V. Danvers, 1 Peake, N. P. 
C. 155; ante, pp. 16-18. 
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warehouseman. If he receives directions to ship them on board a par- 
ticular vessel, he does not discharge his duty by delivering them to one of 
the crew ; but he is bound to place them in the hands of the captain, or 
some person in authority on board the vessel (e). If he is clothed merely 
with the custody of the goods, and the duty of shipping them devolves, 
by usage and custom, u])on the master of the vessel to which they are to 
be sent, the wharfinger is discharged from responsibility as soon as he 
has placed them at the disposal and under the care of the masters and 
officers of such vessel, although they are not actually removed from the 
wharf (/). 

Loss of cattle — Liahifities of agisters of cattle. — A person who receives 
cattle or horses, or living aiiinials to keep for the owner, and is paid 
expressly for his care and watchfulness in preserving them, as well as for 
their susteu'mee, is bound to take the utmost care of them, and he is 
responsible for damage and injury resulting from ordinary casualties, 
if such damage might have been averted and prevented by the exercise of 
great care and vigilance. Very slight evidence of neglect has been suffi- 
cient to induce juries to return verdicts in favour of those who have 
sought compensation for the loss of cattle delivered to bailees to 1)C kept 
for hire. Thus, where the defendant, a farmer, had I'eceived the plaintiff's 
horse to agist for a certain price, and the horse strayed and was lost, and 
never after lieArd of, and the plaintifl' gave evidence of tlic gates having 
been occasionally scent left open, and the fences being in parts out of 
order, but it did not appear that the horse had strayed thn)Ugh any defect 
in the fences, or through any of the gates having been left open, the 
jury, nevertheless, returned a verdict against the defendant f(»r the full 
value of the horse (//). If the bailee sulfers his fences to be defective, or 
puts the horse into a dangerous pasture, and the animal, by reason thereof 
is lost or injured, this is a degree of neglect for which he is undoubtedly 
responsible (1i). 

Deposit (f luggcaje and parcels at railivag stations — Delag in deliver g . — 
If the ticket or receipt given on the deposit of goods at the station of a 
railway company docs not state that the goods will not be didivered back 
on a Sunday, or specifiy the times at which parcels arc deliverable, it is 
the duty of the com])any to be always ready to deliver them within a. 
reasonable time after demand (/). 

Deposit of goods under a special contract — In a contract of bailment, 
the bailee may impose any fair and reasonable terms he pleases upon the 
bailor, and may make liis acceptance of ihe goods to be kept, and his re- 

(e) Lntfh v. Smith, 1 C. & P. (i-'W, (ill ; {h) Moahy v. fo-w/, I lloll. Abr. 4; 

2 Esp. onfi. ante, pp. 1211. laO, 140. 

^ U) \.Dow)\f,X\ Ksp.4J; Story’s (i» Ntallanl v. (it, ff^rst. Rail. Oo., 2 B. 

Biulments, 20:i ; Sir Wm. J.iik^s, 07. & S. 410 ; ii I I^aw J., Q. B. BIT. 

(g) Broadwater v. Blot, Holt, 047. 



SECT. 1 .] NEOLTOENGE OF BAILORS AND BAILEES. 361 

sponsibility for the redelivery of them dependent, upon those terms being 
assented to Jind observed by the parties who deal with him ; but if he 
accepts the goods and takes them into his possession, he will not be allowed 
to impose terms utterly repugnant to, and inconsistent with, any contract 
at all (Jb). Where public notice is given of the terms upon which goods 
are received, or the terms arc printed on a paper or receipt delivered to the 
bailor, and it is sought to hold him to the terms on the ground that he 
has impliedly assented to them, it should be shown that the terms are 
reasonable and fair, and not devised for the purpose of fraud or extortion, 
or for the purpose of exonerating the bailee from resj)onsibility for his 
own negligence and misconduct (1). 

Deposit of lutjgage and parcels at railway stations. — Where a railway 
company provided a place of deposit for the reception of articles and luggage 
for the convenience of passengers on payment of a trifling charge, and gave 
public notice that they would not be responsible for any package exceeding 
the value of 10/., and the plaintiff deposited a leathern hag containing 
jewellery and articles exceeding 10/. in value, and received a ticket in 
exchange, on the back of which the terms of the depo.'^it were printed, 
and the hag was delivered hy mistake to a wrong person, hut was ulti- 
mately recovered and returned to the plaintiff hy the company, with a 
portion of the jew(‘llory missing, it was held that the company was not 
responsible for the loss {m). 

Loss of goods by parties receiving than to he carried^ hut ivho are not 
common carriers. — “ Every man, observes Gould, J., ‘‘that undertakes to 
carry goods is liable to an action, be he a common carrier, or whatever he 
is, if through his neglect they are lost or come to any damage ; and if a 
reward be given, then it is without (piestion so. The reason of the action 
is the particular trust reposed in the bailee, to which he has concun*cd by 
the assumption of the work, and in the executing which he has miscarried 
by his neglect. And when a man undertakes specially to do such a 
thing, it is not hard to charge him for his neglect, because he has the 
goods committed to his custody upon those terms ” (n). The law^ casts 
upon him the obligation of using due and proper care and skill, whether 
any hire or reward has or has not been agreed to be paid. If, therefore, 
a person receives a free pass, and is carried gratuitously uj)on a raihvay, 
the railway conijiany is not thereby released from the duty of using due 
and proper care in the performance of the work of carrying him. 

W’hen a bailee has undertaken to carry money, or goods and chattels, 
gratuitously to a distant part, it is no answ^er to an action brought against 

(A-) Addison on Contracts, pp. 1038, N. S. 770. 

103!», 5tli od. (w) Tull V. S. E. R. Co., ut sup. ; 

(/) Hyles, J., \an Tull v. S. E. It. Co., ante, pp. I(i-18. 

lii C. JL, N. S 7r) ; 31 Law J., C. P. 215. (m) Coggs v. Bernard, Ld. Bavin. 909; 

Peck V. North Staff'. Rail. Co., 8 L. T. B., 1 Smith's L. C. 148. 
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him for the breach of his engagement to say that he lost the articles in a 
brothel or a lodging-house, or by the way-side, without giving any satis- 
factory or excusable account of the loss. The loss itself unexplained 
affords the strongest ])rcsumption of negligence (o), and the bailee must 
rebut this presumption by showing that he was forcibly robbed, or that 
the property was stolen without any gross neglect or wilful default on 
his part (p), or that his vehicle broke down or was overturned, and that 
the articles were lost during the hurry and confusion and fright of an 
undoubted accident. Where the bailee of a parcel upon which the word 
“ value ” was written promised to carry it gratuitously from lledford to 
London, and directions were given to liim to take particular care of it 
upon tlic road, and deliver it to the book-keeper at the Dell and Crown, 
Holborn, and the parcel not lK5ing delivered, an action was brought against 
the bailee f:‘V the breach of his engagement, and no satisfactory evidence 
was oftered by liim to excuse or account for bis neglect, it was held that 
the bailee was responsible for the value of the parcel (</). 

Where the captain of a vessel was intrusted with a seaman’s chest to 
be carried gratuitously from Trinidad to England, and during the voyage 
the chest w’as opened to see if it contained any contraband articles, and 
was found to be filled with money and valuables, which were taken out by 
order of the cajdaiii, j)ut into a canvas bag, and deposited in Ihe captain’s 
own chest ill Ids cabin, wdiere his ow’ii money and valuables w'crc kept, and 
on the arrival of the vessel at (jravesend, the captain and one of the nuites 
went ashore, leaving tlio vessel in charge of the other mate, and the next 
morning the captain’s chest was missing, and was never afterwards dis- 
covered, and it apjioareil that the night preceding the loss of the chest 
an excise officer and two yonng men belonging to the ship had been 
allowed to sleep in the captain’s cabin. Lord JOllcnborough left it to the 
jury to say wlicthcr tlie captain bad been guilty of negligence, telling 
them that as soon as he liad discovered the valuable nature of the pro- 
perty, he was bound to watch it with great care and diligence, and the jury 
being of the opinion that proper care had not been taken of the money, 
found a verdict for the plaintiff ffjr the full value of the property (/•). 

When the bailee is to he paid for carrying the tilings, lie cannot, of 
course, in any case, set up a mere loss of goods by the way, as an answer 
to an action for the. non-delivery of them {s). But the duty to carry 
safely, which the law imposes upon all persons who undertake the carriage 
of goods for hire, is not understood to mean that the goods shall be 
carried and delivered safe at all events, but that they shall be kept safe 

(o) Pnrrif v. Ilohertx^ H Ad. & K. I’iO; ;1H. 

6 N. A M. (i'lO; Maule, J., 0 C. }3. 450. (r) AV/sonv. Mnrkinfosh, 1 Stark. 207. 

(;>) V. y Ad. & J5.250 ; lioffers v. Cro.' Jac. 202. 

Holt, C. J., 2 Hayrn, 010. MuUhvws v. lloppingy 1 Kcb, 852. Jiosn v. 

(q) Beauckamp v. Pouley, 1 M. & Rob. Hill, 2 C. B. 877 ; 15 Law J., C. 1*. 182. 
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from all such hazards and contingencies as might have been foreseen and 
guarded against by the exercise of vigilance and skill. 

Where the defendant received eleven boxes of gold dust, to be 
carried and delivered at the Bank of England, “ robbers and dangers 
of the road excepted,” and one of the boxes was secretly stolen, it was 
held that the defendant was responsible for the loss ; that a secret theft 
or pilfering was not within the exception as to robbers, nor was it a 
danger of the road within the meaning of tlie contract (t). If the owner 
accompanies the goods to take care of them, and loses them himself, the 
carrier is not, of course, responsible for the loss (u). But if the goods 
are actually bailed or delivered into the hands of the carrier, the latter 
cannot exonerate himself from the coiisecpiences of negligent keeping by 
showing that the owner sent his own servant with the goods for greater 
security (x). 

Limitation of liahility of shipoioners, — The Merchant Shipping Acts 
(17 & 18 Viet. c. 104, part ix.), s. 503, and 25 & 2C Viet. c. 63, s. 54, 
exempt the owners and shareholders of sea-going ships from liability to 
make good any loss or damage that may haj)pen, without their actual 
fault or privity, to any goods, merchandise, or things from fire on 
board ship, or to any gold, silver, diamonds, watches, jewels, or 2 )recious 
stones, by reason of robbery or embezzlement, making away with or 
secreting thereof, unless the owner or shipper thereof has, at the time 
of shipping the same, inserted in his bills of lading, or otherwise 
declared in wi iting to the master or owner of such ship, the true nature 
and value of such articles. 

Detention of chattels hy bailees undei' a claim of lien, — The detention of 
chattels by a bailee is frecpiently justified on the ground that the bailee 
has a right to hold them in his hands until some pecuniary demand upon 
or in respect of them has^ been satisfied by the bailor. A right of lien 
may exist in favour of the unpaid vendor of chattels, who has not parted 
with the possession of the things he has sold ; or in favour of jiarties who 
have advanced money upon the security of a dej>osit of title-deeds, or of 
goods and chattels ; of innkeepers who have provided lodging and food 
for travellers and guests (?/) ; of common carriers who have received goods 
to be carried for hire ; of shipow^ners who have earned freight for the 
conveyance of a cargo, or the hire of their vessels under a charter-party of 
aiTrcightment, when the ship itself lias not been demised to the charterer, 
or who have a claim against the owners of goods for general average 
or salvage {z ) ; of the salvor or rescuer of property from perils of the 


(/) J>e ItothschUd V. It. M. St. 1\ Co., 
7 Exch. 7;U ; 21 Law J.. Ex. 27:1. 

(m) Hrind v. iJale, S C. & V. 200, 211 ; 
2 M. Rob. SO. 

(a:) liobhisan v. DiinniorCj 2 B. & P. 


410. 

(if) Allan V. Smithy 21 Law J.. C. P. 
300. 

(r) Brifltjs v. Mercht, Trad, dc.y 13 Q. 
B. 107 ; IH Law J., Q. B. 178. 
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sea, who has earned salvage for his services ; of the factor, broker, or 
auctioneer, who has received goods for sale, and has made advances or 
given acceptances upon the credit of them to his cniploycr, or who has 
sold them and earned commission, &c., and retains in his hands the 
produce of the sale. It generally exists, also, in favour of artisans and 
others who have bestowed labour and service on goods and chattels which 
have been delivered to them to be repaired, improved, or mended. It 
may exist also in many other cases by cii&tom, or by the express agree- 
ment of the parties («). 

The right of lien, when once established, is not destroyed by reason of 
the remedy for the recovery of a debt secured by the lien being barred by 
the statute of limitations (/>). 

Particular liens and general liens. — There are two species of liens known 
to the law, ni..nely, particular liens and general liens. Particular liens 
are whore i)ersons claim a right to retain good.s in respect of labour and 
money expended upon them, and those liens arc favoured in law. (jcneral 
liens are claimed in rcsjiect of a general balance of accounts, and these are 
founded in custom only, and are therefore to be taken strictly. 

Ordimirg lien of workmen and artificers. — Whenever a party has be- 
stowed w’ork and labour or skill in repairing or improving a chattel at 
the request, or by the employment, of the owner, he has a lien upfui it for 
a fair and reasonable remuneration, or for the contract j)nce. if a price has 
been fixed by agreeiiKuit (c). Thus the artificer to whom goods are deli- 
vered to be Avorki‘d up in form for hire, the shipwright to whom a vessel 
has been delivered to be rcqaiircd (<^7), the j)rintei’ to whom paper has been 
delivered to be printed (f’), the miller who has ground corn or meal at his 
mill (/), the horsebreaker or tiainer by whose skill a horse is trained and 
rendered manageable (g), the stallion-keeper who has received a mare to be 
covered by his stallion, have each a lien for their hire, or the customary 
charges for their services, unless there be some express or tacit under- 
standing between the parties to the patticular contract inconsistent with 
the exercise of such a riglit. Put whore no w ork is to be done upon the 
chattel to improve or increase its value, or carry it from one place to 
another for hire, no lien attaches upon it. "J1ius, if a powder of attorney, 
or an authority to receive money, is intrusted to a bailee in order that he 
may exhibit it as a voucher, he has no lien u])oii the document for 
money due to him from tlie bailor. When a mortgage-deed was delivered 
to an auctioneer in order that lie miglit obtain payment of the principal 

{(i) Small V. Moalcs^ 0 Einj?. 571. WHIiutiis AlUup. 10 C. 13., N. S. 1.17; 

AWis V. iruiiams, 1 Cr. fic M. H-13. 50 Law J., C. P. 05;3. 

Jfagimv, f}andfSnn, 17 Law J., Lxch. (/•) /ftakr v. Nirholson^ 5 IVt. A: S. 107. 

(h) Spear.s v. Ifartlg, 5 Ksp. HI. Jir (f) tJhnse v. WestmnreJ) M. A S. IHO. 
Jiioam/wad, 10 Law J., Q. 11. 555. (^) firran v. Waters, 5 C. & P. 530. 

(r) Chase v. W,‘stmori>, 5 M. A' S. IftO. Jarohs v. Latniir. 3 M. it P. 201 ; 5 Ping. 

(//) Franklins. Hosutr, i P. A: AU1.311. 150. Svnrfc v. Morgan, 4 M. * W. 284. 
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and interest due thereon, and the auctioneer made several applications 
for the money, it was held that he had no lien upon the deed for his 
charges {h). 

The lien of the manufacturer and workman extends only to the prin- 
cipal chattels placed in hfs hands to be worked up, and not to the acces- 
sorial materials which may have been furnished by the emidoyei , ai^d left 
upon the premises of the manufacturer or workman unused. Thus, when 
oil, madder, dyewood, and fustic, were furnished to scribblers and fullers 
by a party who sent them cloth to be scribbled and fulled and dyed upon 
their premises, it was held that the lien of the scribblers and fullers was 
confined to the cloth, and did not extend to the oil, tfec., furnished by the 
employers, and left upon the premises after the scribbling and fulling had 
been completed (i). And where a stereotype printer received stereotype 
plates from his employer to print from, it was held that his lien for print- 
ing was confined to the paper, and did not extend to the plates from which 
he printed. ]3iit such a lien may be established by custbm and usage of 
trade, or by agreement of the parties (k). The lien of the artificer upon 
a chattel is strictly confined to work done upon it in making, mending, -or 
repairing it. lie cannot set up any claim against the owner for expenses 
incurred by him for warehousing it and taking care of it during the 
period of its detention (/) ; nor can he sell any portion of the property to 
cover the expenses he has incurred {m). 

A party cannot set np a rhiht of Hen 7vhich is at variance with the terns 
or conditions^ or implied under siandinfjy vpon which he received the property. 
— Thus, if a livery-stable keeper takes in a horse to be stabled and fed 
for hire, ui)on the understanding that the horse is to be redelivered to 
the owner whenever ho requires it, the livery-stable keeper has no right 
of lien upon the horse for his keep (?^), or for money paid by him to a 
veterinary surgeon for blistering the horse according to the owner’s direc- 
tions (o), the right of the owner to the possession of the horse for the 
purpose of riding him being deemed inconsistent with the right of lien. 
The livery-stable keeper, indeed, who holds a horse at the constant dis- 
posal of tijc owner, is the mere servant of the latter, and has notliing 
more than the bare custody of the animal. This is the case also with the 
agister of milch cow^s, who receives them to be depastured, agisted, or 
fed, the owuier having a right to the possession of the cows whenever ho 


(/j) Sanderson v. livU, 2 Cr. it M. 304. 
(/) Cinnpslon v. Jle'nfh, 2 Sc. 084. 

(/r) Bleadcn v. Hancock, I & M. 
405. 

(1) licit. Emp. Ship Co. v. Somes, 27 
liiiw .1., U. 307. Somes v. Brit, it’r., 
30 ill. Q. 220; Kll. HI. & KIJ. 353; 0 
Jur. N. S. 701 ; 8 H. L. C. 338. 


(w) Thames Iron Works Co. v. Patent 
Derrick Co., 1 Johns. & H. 07 ; 20 Law 
J., Ch. 714. 

(h) Jadson v. Etheridge. 1 C. &. M. 743. 
Yorke v. Grenangh, 2 Ld. llaym. 808. 

(c*) Orchard v. Rackstraw, 10 Law J., 
C. r. 303. 
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requires them for the purpose of milking {p). And if a trainer of race- 
horses holds them on the understanding that the owner may send them 
to be ridden by a jockey of his own choice at any race ho chooses, and 
the trainer cannot lawfully refuse to deliver them to the owner for such 
a purpose, that state of things is inconsistent with the existence of a 
right of lien (7). If a i)olicy of insurance is deposited for safe custody 
only, the depositary cannot set up a lien iqm it for an antc*cedent debt (r). 
If a party receives a bill of exchange to get it discounted, and pay over 
the proceeds to the owner, or apply them in some specified manner, he has 
no lien u[)on the bill for money that maybe due to him from the latter (s). 
If a ship-factor receives the certificate of registry of a ship in order to 
pay the tonnage dues, he has no lien upon it for a debt due to him from 
the shipowner (i). Whenever goods in the hands of a bailee or depositary 
are, by the terjiis of the contract, to be redelivered to the owner at some 
stated period, or if by the agreement the plaintiff is to have the goods 
immediately, and the payment in respect of them is to take place at a 
future day, the bailee cannot set up any lien ” (u). A lien is wholly 
inconsistent with a dealing on credit, and can only exist whore payment 
is to be made in ready money, or security is to be given the moment the 
work is completed (.r). If security ” (such as a bill, note, or bond) “ is 
taken for the debt for which the party has a lien upon the prujierty 
of the debtor, such security being payable at a distant day, the lien is 
gone " (^). 

If a party, wdien goods are demanded of him, rests his refusal to 
deliver them up on grounds quite distinct from any claim of lien, he 
cannot afterwards, on finding that those grounds fail him, j)ut forward a 
claim of lien as a justification for his refusal. Where, therefore, a ware- 
houseman, on being applied to for brandy which had been delivered to 
him for safe custody, refused to give it up, saying that it was his own 
property, it was held that he could not afterwards justify his refusal on 
the ground that warehouse rent was due to him, and was not tendered at 
the time the brandy was demanded (z), “ for it would be absurd to offer 
the expenses of keeping the goods to one who insisted on retaining them 
as his own property ” (a). But a person docs not, of course, lose his 
right of lien by merely omitting to mention it w’hcn the goods are 
demanded. And if he claims a right to retain them for two separate 

( p) Jackson v. Cummins^ 0 AT. & W. 52. 

342. C/mpmanv. Allen, Cro. Car. 273. (r) Raitt v. MUchell, 4 Campb. 140. 

(7) I’orth V. Simpson, 13 Q. B 085. (//) Hewison v. Ovtlirie, 3 Sc. 208; 2 

(r) Muir v. Fh-ming, D. & R., N. I*. C. Bin^. N. C. 750. Cotwll v. Simpson, 10 

Ves. 280. Hornaistlc v. Farran, 3 B. & 
(«) Kc^ V. Flint, 8 Taunt. 23 ; 1 Moore, Aid. 407. 

451. Buchamn v. FimUnij, 0 B. & C. 740. (2) Boardman v. SiU, 1 Campb. 410, n. 

(/) Burn V. Brown, 2 Stark. 273. Weekes v. Goode, ante, p. 270. 

(m) Crawshiiy v. liomfrey, 4 B. & Aid. (a) White v. Gainer, 0 Mooro,*45. 
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charges, and has a lien only in respect of one of them, this will not dis- 
pense with the necessity of a tender of the one in respect of which the 
lien exists (^). 

Parties against whom a lien may he claimed , — A mere trespasser or 
wrong-doer, who gets possession of property without the consent of the 
owner, cannot in general deal with it so as to create a right of lien 
thereon as against the true owner (c), unless the party in whose posses- 
sion the property is placed is a public innkeeper, or common carrier, or 
common ferryman, or is bound to exercise his craft in favour of all who 
require his services (post, ch. 10). Where the owner of a pony phaeton 
intrusted the phaeton to a painter to be painted, and the latter carried it 
to the premises of the defendant, who was in the habit of taking carriages 
to stand on his ])rcmiscs for hire, and there left it, and the phaeton, never 
having been painted or brought back, the plaintiff', after the expiration of 
tliree months, made search for it, and found it on the premises of the 
defendant, who claimed a lien on it for the price of the standing-room, it 
was held that the defendant had no such lien (r/). And when a chaise, 
which had been broken by the negligence of a servant, was taken by the 
latter to a coach -maker's, without the knowledge or sanction of the master, 
and was there repaired, it was held that the coach-maker had no lien upon 
the chaise as against the master for the pneo of the re 2 >airs (*?). It would 
seem also, from the adjudged cases, that if a servant is directed to take a 
carriage to K to be repaired, and he by mistake takes it to B, that B 
would have no lien upon it for the price of the repairs, as the servant 
was not authorized to employ B in the matter. This may be law, but it 
is hardly just, and opens a wide door to fraud, as it is impossible for the 
coach-maker to be cognizant of the particular directions given by the 
master to the servant. Jf the servant has received general directions to 
get the carriage repaired, he may then of course give a right of lien to 
any coach-maker he may employ to do the repairs (/). It has been held, 
that if a person obtains possession of goods by fraud, and pawns them, 
the pawnee is entitled to a lien upon them for the money advanced as 
against the true owner {g). But the possession of the goods by the 
pawnor must have been obtained by virtue of a contract intended to pass 
the property to him. If a person pawns with another property to which 
he has no colour of title, the jus tertii may always be set up against the 
pawnor by the pawuiee (A). 

Qt) Scnrfe v. Morgatij 4 ]M. W. 281. doubted in Peer v. Humphrcif ^2 Ad, & E. 

(c) Hartop V. Jloarc, 8 Atk. 44. Lem- 400 ; said to be good law by Parke, B., 16 

prierc v. Pasley, 2 T. 11. 486. Castellnm M. & W. 210; and Cresswell, J., 20 Law 

V. Thompson^ 18 C. B., N. S. 105. J., C. P. 108. 

(i/) Jiiirttm V. Hitiij/hnH, 0 C. S: V. 071. (/r) C/ivvsman v. Exall^ 6 Exch. 345. 

(f) Jlisvox V. Grreiurood, 4 En)). 174. As to pledges by Eactoi's and Agents, see 
(/) WMm V. Gould, 3 Esp. 208. Addison on Contracts, pp. 300-310, 6th 

(y) Parker v. Patrick, 5 T. K. 175; edit. 



368 ^ THE LAW OP TORTS — BAILMENTS. [CHAP. IX. 

General lien is a right on the part of a manufacturer, or workman, 
factor, broker, or commission agent for the sale of goods, warehouseman, 
or wharfinger, into whose liands goods have been placed to be worked np, 
repaired, or improved, sold, or taken care of for hire, in the ordinary 
course of their trade or employment, to retain possession of them, not 
only until they have received payment of the hire due to them for their 
services in the particular employment, but for the general balance due to 
them from their cmidoycr in the ordinary course of dealing for work^and 
services of the like nature bestowed at other times upon other goods of 
the employer. This right depends cither upon the express agreement of 
the parties, or tlio custom and usage of the particular trade or business. 
The onus of making out and establishing the right, whether it exists by 
agreement or by custom, lies upon the party claiming it. When custom 
and usage of' trade arc relied upon as establishing the right, the usage 
must be shown to have governed the 2>ai‘ties in their 2)revious dealings 
together, or to prevail to such an extent that the contracting party must 
be sui)j)Osed cognizant of it, and to have contracted subject to the usage ; 
but as the right is an encroachment ujk)!! tfte ordinary rules and princi- 
jdes of the common law, it is regarded with jealousy by the courts, and 
requires the strongest proof. 

Where parties carry on a trade or business in which a general lien is 
recognized, they cannot claim a general lien in respect of goods or secu- 
rities which are, by agreement, held for a 2)articular purpose, or under 
si)ecial conditions inconsistent with the claim of a general lien (/). A 
general lien cannot be set up in op^iosition to the terms and conditions 
upon which the goods were received. Thus, if a broker or factor receives 
goods to sell, and a2)plics the proceeds in some particular manner, ho 
cannot set up a lien for his general balance, because a lien of this nature 
would be utterly inconsistent with the terms upon which ho acquired 
possession of the goods (/j). And if a debtor depo.sits a bill of exchange 
with his creditor, in order that the latter may get the bill discounted, 
and pay over the proceeds to the debtor, the creditor cannot set up a lien 
upon the bill for the general balance due to him (/). In some places, 
dyers, calico-printers, fullers, warehousemen, wharfingers, and i)ackers, 
have been held, in accordance with the proved usage of their several 
trades in the particular locality, to have a lien on goods sent to them to 
be dyed, printed, warehoused, worked upon, or taken care of, not only for 
the work done upon, or in respect of, the particular goods in their pos- 
session, but also for their charges of dyeing, printing, warehousing, &c., 

(i) Hock V. Gorriisen, 2 De G. F. & J. (/) Key v. Flint, I Moore, 451 ; 8 
434; 30 Law J., Ch. 43 ; fl VV. R. 200. Taunt. 31. 

VA) Walker v. Birch, 6 T. 11. 262. 



SEOT. l.J DETENTION OF CHATTELS — RIOHT OF LIEN. 3p9 

other goods which had previously been delivered back to their owners (w) ; 
and in other places, where no such usage has been shown to exist, they 
have been held to have no such general lien (ri). The usage, when it 
exists, must be shown to be long established, and notorious, fair, and 
reasonable, and not contrary to any established principle of law (o). It 
has been held that a publisher has a lien upon any one or more parts or 
numbers of a work, for his charges and disbursements for printing or 
publishing the various numbers, though not consecutive, of an entire 
work (j)), also that an agent who carries on business, in his own name, 
on behalf of an undisclosed principal, has a lien on the business, the 
stock employed in it, and the debts owing to it, to the extent of the 
liability which he has incurred in the (conduct and management of the 
business (fj). 

Lien of factor's and brokers , — Factors and brokers to whom goods are 
consigned to be sold, have a lien for the general balance due to them from 
their employers or principals in the ordinary course of their business as 
factors, and for their accei)tanccs on behalf of such employers upon the 
' goods whilst they are in their ])ossessioii, and on the monies realised by 
the sale of them (;•). This right exists universally by the custom of the 
trade. It is part of the Jaw merchant, and as such is judicially taken 
notice of by the courts, no proof being ever required as a matter of fact 
that such general lien exists; but no such lien can be claimed as resulting 
from any general law of principal and agent (i»’) The lion docs not 
extend to a collateral debt not growing out of the relationship of principal 
and factor, such as a debt due for rent (/), nor to goods which Have not 
actually reached the bauds of the factor (?<), and conic into his possession 
with tlie consent and direction of the owner; consequently, if goods have 
been left at the factors place of business by mistake or inadvertence (a?), 
or have been taken possession of by him without the authority of the 
owner, lie cannot set up a lion upon them for his balance (y). And if the 
party from whom he receives the goods is only an agent, he cannot retain 
them as against the true owner for a debt that w’as due to him from the 
agent at the time the goods were put into his hands, and which was not 
contracted on the credit of the deposit of the goods ; but it is otherwise 


(iw) Savin V. liarchfifft, 4 Esp. 
Naiflor V. AlangleHy 1 ib. 109. Spvars v. 
Harthf, 3 ib. 81. Rose v. Ilurt^ 8 Taunt, 
499 ; ■ 2 Mooro, r)47. Wehh v. Fox, H 
IVake, N. P. 0. 197. 

(w) Green v. Farmer, 4 Burr, 2214 ; 
1 W. 111. 951. Holderness v. Collinson, 7 
J3. & C. 219. 

(o) Rnshforih v. Hndfield, 9 East, 528. 
Leuekart v. Cooper, 3 Sc. 521 ; 3 Bing. 
N, C. 00. 


(p) Rlnkc V. Kiehohon, 3 M. & S. 1C7, 
(7) FoxeraJ'l v. IVood, 4 Buss. 488. 

(r) Krniferv, If 7/mr. Am bl. '^52. Hud- 
son V. (Uroutjer, 5 B. <t AM. 31. Ham- 
mond V. Barela y, 2 Pbist, 227. 

(.s) Boek V. Gorrissen, 30 Law J., Oh. 42. 
(0 Houghton v. Mattheirs, 3 B. & B. 
481k 

(ig Riuloch V. Craig, 3 T. R. 123. 

(j;) Luetui v. Ihrrien,! Taunt. 278. 

(y) '^'ttylor V. Robinson, 2 Mocre, 730. 

B B 
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if he has made advances on the credit of the deposit, not knowing the 
depositor to be an agent (^). The factor can only claim a lien for his 
general balance upon goods which come to his hands as factor. A factor, 
therefore, who effects a policy of insurance, not as factor, but as an insur- 
ance broker, is not entitled to a general lien on a policy in his hands for 
a balance due to him in his character of factor (a). 

Insurance brokers have also, by the general usage and custom of 
trade, a lien upon every policy effected by them for the premium paid on 
such policy, and for their commission, and also for the general balance 
due to them from their employers upon all policies effected by them for 
such employers, and left in their liands, and upon all monies received by 
them upon such policies from the underwriters, unless the party for w’hom 
they effected the ])oliey was himself only an agent in the matter; in which 
case the extent of their lien will depend upon the disclosure or conceal- 
ment of the agency, and the degree of credit they may have given to the 
agent, under the impression th^t he was the party really interested in the 
policy. The lien does not extend to a collateral debt not incurred in 
respect of brokerage business [h). 

Lien cf hankers . — Hankers also, who are a si)ccies of factors in pecu- 
niary transactions, have, by the general law of .the land, a lien upon all 
the securities of their customers in their Iiaiids for their advances to such 
customers in the ordinary course of business (c), unless such securities 
have been received under special circumstances, and not in the ordinary 
way of their business as bankers, or under some special arrangement or 
understanding inconsistent with the exercise of the right, or limiting it 
to some specified amount (d). If title-deeds and securities for money, 
not being negotiable, are deposited in the hands of a banker by a person 
who is wrongfully possessed of them, or is not the true owner thereof, and 
is not authorized to raise money upon them, the banker has no better or 
further rights over them than the party who deposited them in his hands, 
and cannot set up a lien uiion them as against the true owner (e). But 
as regards negotiable securities, such as exchequer bills, bills of exchange, 
and promissory notes, the right of general lien will extend to them, 
although the customer who delivered them to the banker was not the 
owner, but was holding them as an agent or trustee of some third party, 
unless the banker knew at the time he received the securities that they 
did not belong to the party from whom he received them. The lien of a 
banker upon the securities in his hands belonging to his customers is part 


(r) Puliney v. Keymert 3 Esp. IRl. 
Addison on Contracts, pp. 30(K^3. 
^r^man v. Apjfleyard^ 32 l^aw J., Exch. 

(a) Dixon v. Stamfeld, 10 C. B. 398, 


(b) Mann v. Forrestvr^ 4 Oampb. 60. 
Mann v. Uliiffner, 2 East, 2r)9. 

(c) Daifis V. Boivsher^ ft T. B. 4H8. 

(d) Vanderzee v. Willis, 3 Bro. C. C. 21. 
(c) Lucas V. Durrim^ 7 Taunt. 278. . 
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of the law merchant, and as such is judicially taken notice of by the 
courts (/). 

Lien of attomies and solicitors. — Attornies and solicitors also have a 
lien upon all money recovered by them in the actions and suits in which 
they are employed, and upoh all the deeds and papers and other articles 
of their clients which come to their hands in their professional capacity, 
for the purposes of business, for the costs not only of the particular cause 
or matter with which such deeds or papers are connected, but for the costs 
due to them generally from their clients {g). But a solicitor has no lien 
upon the will of a client for the costs incurred in the preparation of it, 
and cannot therefore refuse to produce it after his client’s death until his 
costs have been paid. And where deeds are delivered for a specific pur- 
pose, the right of lien is extinguis^d as soon as the particular purpose 
has been accomplished, and it may be superseded altogether by the 
attorney’s taking from the client security for his costs (h). The town 
agent of a country attorney has a lien only upon the money recovered, and 
upon the papers in his hands in the particular cause in which he is 
engaged, for tlie amount due to him by the attorney in that particular 
cause. He cannot set up a claim of lien for the generaf balance due to 
him from the country attorney who employs him, and cannot retain the 
money or papers of the client to satisfy his general debt (i). And bis lien, 
is limited to the debt actually due from the client to the country solicitor, 
so that if the country client pays the country solicitor the lien is discharged, 
for the country solicitor can give the town agent no lien wdiicli he does 
not himself jxisscss (Z). 

An attorney cannot set up a general lien for the balance due to him, 
in respect of services not rendered by him as an attorney, nor can he 
detain deeds and papers which do not come to him in his professional 
character. He has no lien, for example, where he acts or holds papers as 
town-clerk (/), or stovard of a manor (m); he cannot set up any lien which 
is inconsistent witli the nature, of his employment, or the terms, or condi- 
tions, or express or iniflicd trust upon Avliich he received the papers (??). 
His right, moreover, is dependent upon the rights of his client, and he 
cannot ac(piirc more extensive powers over the papers in his hands than 
the client himself possessed at the time he deposited them with him (o), 

(/) Ihirnetl v. Brmdao, 7 S(^ N. U. ;VU. Anon. 2 Dick. 802. 

Wookvy V. 4 Ji. A' Aid. 11. Collins (A) Wnllvr v. Holmes. 1 Johns. & Hem. 
y. Martin. 1 B. A B. 048. 281); OO Law J., Ch. 24. Re Andrew, 7 

((f) Stevenson v. Blakvlocke. 1 M. & S. * H. Jr N. 87 ; 00 Law J., Kxeb. 400. 

506. Lambert v. Buvkmaster. 2 E. & C. (/) Champcrnoini v. Scott. 6 Mad. 00. 

010. Bhnulen Desert. 2 Dru. & W. 40.6. (ni) Rex v. Sankey. 5 Ad. &. E. 428. 

Friswell v. King. 15 Sim. 101. (w) Lntrson v. Dickenson, 8 Mod. 807. 

(h) Genyes v. Genyes. 18 Ves. 204. (^o) Hollis v. Clnridye, 4 Taunt.. 807. 

Balrh V. Symes, Turn. 11. 02. Esdaile v. Oxenham, 8 B. Jr C. 220. Lights 

(/) White V. R. Rx. Ass. Co.^ 7 Moore, foot v. Keane, 1 M. & W. 745. Moles’- 
240. M(mdy v. Sjwncer, 2 D. Jr K. 0 ; ’ mirth v. Robbins^ 2 Jones & Lat. 058. 
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If an attorney transacts business for a firm in partnership collectively, 
and also manages the private business of the members of the firm indi- 
vidually, he has no lien upon the private securities, deeds and writings, 
of one partner in respect of the business done for the firm (7?). 

Certijicated conveyancers have no lien upon the papers and instructions 
placed ill their hands for the purpose of enabling them to draw out a 
conveyance (7). 

Lien of shipmasters . — An agent cannot acquire a lien upon the 
property of liis principal for work done by others whom he has employed 
and paid. A sliipmaslor, therefore, has no lien upon a ship for money 
ex])cnded or debts incuiTcd by him for repairs done to her on the 
voyage (/')• 

Lien for freight . — The lien of shiriowners and masters of ships on goods 
and cargoes ’Vor freight, is regulated by the Merchant Ship])ing Acts (.s*). 

Lien of consignees . — The general lien of a consignee upon goods con- 
signed to liim cannot be set iiji against positive directions given him by the 
consignor, and if lie accepts a consignment accompanied by directions 
to applv the proceeds of it in a particular way, he is bound by such 
directions (/). * 

Notices that goods icill be held subject to a general lien . — The right to 
retain for a general lialancc may, with certain exceptions presently noticed, 
be re.served by the express contract of the parties. Every \vorkman and 
artificer not being a public innkeejier, common carrier, common ferryman, 
common farrier or smith, and not being bound to exercise his calling in 
favour of all persons who may require his services, has a right to prescribe 
the terms upon which he w’ill receive goods into his possession to be 
dealt with in the ordinary course of his trade, and may by express notice 
reserve to himself a general lien, if he thinks fit so to do. Thus, wdiero 
the dyers, dressers, bleachers, whisters, printers, and calendcrers of Man- 
chester, and the neighbourhood, came to a public resolution or agreement, 
at a public meeting in Manchester, that they would receive goods to be 
dyed, dressed, bleached, i^c., on the condition thif such gocnis should not 
only be subject to the debts for the work and labour ]ierformed upon them, 
but also for tlie general balance due from the persons employing them for 
work and labour of the same kind performed upon goods which they had 
already delivered out of their possession, it was held that parties who had 
sent goods to the dyer or fuller, with notice of this resolution, conceded to 
them a lien for their general balance (m). 

Genen'al lien by custom of trade —Warehousekeepers — Wharfingers.— 


(/>) Turner v. Donne, 3 Exch. SHO; 18 
Law J., Exch. JU.l. 

( 7 ) HUadmnn v. Hockley, 15 M. & W. 

m. 


(r) Hussey v, Christie, 0 East, 43r3. 

(«) 25 A 2 « Viet. c. m, 8 . «7. 

(0 Frith V. Forbes^ 32 Law J., Ch. 10. 
(u) Kirkman v. Shaweross, 6 T. E. 14, 
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Where certain public warehousekeepers of the city of London claimed a 
right to retain 'Various bales of wool under an ancient custom of that city, 
for all public Avnrchousekcepers to have a general lien upon all goods from 
time to time housed in their warehouses in the name of the merchants or 

I 

other persons by whom such public warehousekeepers were employed, for 
all monies or any balance thereof due from such merchants to such public 
warehousekeepers for their advances, expenses, and charges, &c., it was 
held that the custom was bad, as the general lien claimed was not confined 
to goods the property of the person who employed or retained the ware- 
housekeeper. “ The custom,” it was observed, “ if supportable, would make 
the goods of a foreign merchant, which have been consigned to a London 
factor for sale, and by him put into the warehouse of the warehouse- 
keeper for safe custody, liable to a private debt of the factor for expenses 
incurred in respect of other goods of third persons, which had been in his 
hands at former times, for charges contracted upon such goods during any 
antecedent period of time, and that to an unlimited extent ; which would 
be unreasonable and unjust, and obviously prejudicial in a very high 
degree to foreign trade, for no foreign merchant would cmisign his goods 
to this country for sale, if they could be made liable whilsrwarehoused for 
custody, to satisfy a debt already due from the factor to the warehouse- 
keeper, in respect of other goods” (j:). Dock companies liave no general 
lien for wharfage charges, and cannot detain the goods of one man to 
satisfy wharfage dues and charges incurred by anotlicr (//). [f a wharfinger 
has a general autliority to receive all goods directed for B., and goods 
come to his wharf directed by mistake for A. B., the real owner of the 
goods cannot take them away without paying the cliarges incident to those 
particular goods ; but it is eipially clear that tlie wharfinger could not set 
ui) a lien on such goods for a general balance of accounts due from A. B. 
to him {z). 

Lien of polict/-lffvJcers . — If a policy -broker is employed by an agent to 
cflcct a policy of insurance for the benefit of such agent, and there is no 
disclosure of the agency, and nothing to lead the broker to think that any 
third party is interested in the policy, and the insurance is accordingly 
effected in the name of the agent as owner, and a loss occurs, and the 
policy is allowed, after the loss, to remain in the broker’s hands, and the 
latter then permits the agent to get into his debt, not knowing him to be 
an agent, the broker will have a lien as against the principal upon the 
policy, and upon the money he receives thereon from the underwriters,, to 
the extent of the debt due to him from the agent, as well as for bis com- 

(.r) Tindal, C. J., Leucknrt v. Cooper, (y) Dresser v. liosanquet, 7 Law T. li., 

3 S( 5 . 531 ; 3 Bing. N. C. 09; 35 Hon.f), N. S. 424; J1 AV. U. 147. 

33, cited Rex v. Humphery, 1 Me. Clel. ( 2 r) Richardson v. Goss, 3 B. dr P. 123, 
& Y. 103. 
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mission, and charges for effecting the policy (a). But if there is the 
slightest indication of the agency to the broker, such as a declaration by 
a British subject in time of war that the property is neutral (i), or a 
statement that tlio insurance is to be effected “ for a correspondent in the 
country ” (c), or that tlie property to be insured belongs to a merchant 
abroad who has consigned it to the agent with full power of disposition 
over it, and with authority to indorse the bill of lading (d), the broker 
will have a lien only for his commission and charges for the insurance, and 
not for the balance due to him from the agent. 

Extinffuishment of Uen hy abandonment of jyossession. — If a bailee who 
has a right of lien upon property in his possession, volni\tarily parts with 
the possession of such property, the lien is gone ; so that if he afterwards 
recovers possession of the property his right of lien does not revive («); 
but if it is stolen or taken away by a tres])asser *or by fraud, and he 
gets it back again, his right of lien is not extinguished (/). Possession 
of goods and chattels may be given up, and the right of lien extinguished, 
although the goods and chattels are never actually removed from the 
premise" of the party having the lieu (g). And, on the other liand, as 
the possession 9^ the servant is the possession of the master, it follows 
that a depositary or bailee who has a right of lien upon goods in his 
possession does not lose his right by placing the goods in the hands of 
Lis servant or agent for custody, who is to hold them at his disposal. 
Warehousekeepers and wharfingers to whom goods liavc been delivered by 
masters of ships for safe custody, Ijuve been held to be tlic servants of 
such masters holding the goods at their disposal, so as to })reservc the 
shipmaster’s lien for the freight after the goods have been taken out of 
the ship (h). 

The right of lien being a mere personal right, which cannot be parted 
with, it follows that a bailee who has got a lien cannot sell his right to 
another, nor can he transfer, as we have just seen, the property over which 
the lien extends, to another, without losing his right of lien f/), unless 
the property has been pledged to secure the repayment of money ad- 
vanced, with an express or implied power of sale. An innkeeper, conse- 
quently, cannot sell the horse of his guest for tlie expense of liis keep, 
except within the city of London (k), A sheriff cannot sell an interest of 
this description, and he cannot, consequently, seize property covered by 
the lien under an execution against the party claiming the lien (/) ; but 
if the execution is against the owner of the goods, he is entitled then to 

(a) ^fa^m v. Ft>rreftrr, 4 Campb. 01. (/) WaUare v. Woodgnir, R. 4: M. 11)4. 

Westu'ood V. Hr//, ib. S55. Olive y.Smitk^ (g) Jnrohs v. Lntour^ 2 M. A I*. 20-'). 

5 Taunt. OG. (/,) Jireves v. Capper, 5 Ring. N. C. 100. 

(ft) MaauHR V. Tlendenon, 1 East, 007. (/) Clvrk\. (Jilhert, 2 lUiip. N. C. 057. 

(r) Siiouk V. Davidson, 2 ()am])b. 218. (A:) n/ones v. PvarlCf Str. 550. 

(d) Lanyon v. lilnnrhnrd, ib. 507. (/) Legg v. Evans M. W. 42. 

(#) Sweet v. Pym, 1 East, 4. • 
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seize them, after tendering the amount of the debt for which they are a 
security. A person may, as we have before seen, reserve to himself, by 
express contract, a right to take and to hold goods as a security for the 
payment of a debt, so that ho will be entitled to resume possession of the 
goods after he has parted with them, and re-establish his lien, provided 
the riglits of no third party have intervened. 

Statutoi'y 'power of sale in discharge of a right of lien. — By the Mer- 
chant Shipping Act, 18G2, power is given to wharf or warehouse owners, 
in certain cases, to sell by public auction goods placed in their custody, 
and apply the proceeds of the sale in satisfaction and discharge of the 
charges upon them {ni). 

Tender of the debt in extingvishment of the right of lien. — Wlierever a 
person has a lien upon goods for the payment of money due upon them, 
whether he be an unjmid vendor in possession of goods sold, or a manu- 
facturer or workman in possession of goods that Jiave been worked up or 
repaired by him, or a pledgee holding chattels as a security for a debt, 
the lien may be at once extinguished, and a right to the possession of the 
goods created by a tender of the money duo upon them (w). Where a 
lease was dei>osited with the defendants as a security for the repayment 
of 150/. on a promissory note payable on demand, and the defendants 
agreed that they would not enforce their remedy upon the note so long as 
the makei sliould duly pay the interest thereon, the rent of the premises, 
and what might from time to time be due to them for beer, and if he 
failed in any of those respects, the defendants were to be at liberty, after 
notice, to sell the lease and to deduct tlie expenses of the sale, the 
principal money and interest, and any account then due from the plaintiff 
to the defendant, it was held tliat the moment the amount of the note 
was paid or teiid(*rcd, there was an end of all the stipuiations as to what 
should be done with the lease in the event of the non-payment of the 
note and interest, and tliat the plaintiff had a right to maintain an action 
of detinue to recover back his lease (o). 

Detention of goods and chattels^ deeds and securities, hy one of several 
joint'Ownci's or tenants -in -common. — “ If two be possessed of chattels 
personal in common by divers titles, as of a horse, an ox, or a cow, <Src., if 
the one take the whole to himself out of tlie possession of the other, the 
other hath no other remedy but to take this from him who liath done to 
him the wrong, to occupy in common, &c., when he can see his time ” (p). 
Where two have an equal interest in a deed, and each may have occasion 
to use it, as for instance, where the same deed grants Whiteacre to A, 
and Blackacre to B, it is manifest that both cannot hold the deed at the 
same time ; and to avoid any unseemly contest for the possession of it, it 

(w) an Sc an Vict. c. na, ss. 7n-7n. (o) C/uVlon v. Camngton, 15 C. B. 105. 

(w) Hulvliff V. DavieSf Cro. Jac. 344. ( p) Litt. sec. 333. 



376 THE LAW OP TORTS — RAILMENTB. [CHAP. IX. 

lias been held that he who first gets hold of it is entitled to keep it. For 
fraud or force which may be used to get possession of the deed, either 
party may perhaps have a remedy against the other ; but the title to -the 
deed is ambulatory between those who may have an interest in, and may 
have occasion to use it, and each is entitled to keep the deed from the 
other so long only as he actually retains it in his custody and control, 
but no longer (y). 

Re-dJivertf of chattels to one of several joint-bailors. — If an action is 
brought ‘y several joint-bailors against a bailee for the non-delivery of 
goods deposited in his hands by a joint-bailment from all of them, it is a 
good defence to the action that the goods bailed by the plaintiffs to the 
defendant have been delivered up to one of them. “ It is said,” observes 
Lord Campbell, “ that this is no defence, because the contract of bailment 
was not to deliver them except to the plaintiffs jointly. But as, in fact, 
one of the phiintifis has got the goods, the question arises whether he can 
sue the defendants for giving them to himself. It would be contrary to 
all princqde, and the cases show that it would be contrary to all law, if he 
could. I do not think an action could be maintained against hankers in 
this position mbre than against others ; but it is not to be supposed they 
could therefore with impunity deliver up to one person securities deposited 
with them to hold for several persons. 1 think, in such a case, they 
would stand in the relation of trustees for all the joint-bailees; and there 
would be a clear remedy in equity for the breach of trust in delivering the 
joint property to one only of the cestui que trusts ” (?•). 


SECTION II. 

OF ACTIONS FOR THE NEGLIGENT MANAGEMENT, NEGLIGENT KEEPING, AND 
UNLAWFUL DETAINING OF GOODS AND CHATTELS. 

Parties to he made plaintiffs . — Where injury has been sustained by the 
servants of a bailee from the negligence of the bailor, in not giving 
notice of the dangerous nature of the subject-matter of the bailment, the 
servant is the proper party to sue for damages (s). A mere gratuitous bail- 
ment of a chattel to another does not, as we have seen, remove the chattel 
out of the possession of the bailor, and does not prevent the latter from 
suing a third party who takes the chattel out of the hands of the bailee 
and refuses to deliver it to the bailor on demand (ante, p. 305). In cases 

( 7 ) Fostn V. Crnhh^ 12 C. B. IRfl. (») Farrnnt v. Barnes, 11 C. B., N. S. 

(r) Brandon v. Scott, 7 Ell. & Bl. 237 ; 553 ; 31 Law J., C. 1*. 137. 

i6LawJ.,Ci.B. 103. 
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of gratuitous bailment, the bailee generally holds the chattels merely at 
the will of the bailor, and is bound to return them whenever required so 
to do. Where, therefore, brewers sell porter in casks, and lend the casks 
to their customers until they are emptied, they may maintain an action 
against a wrong-doer for taking and detaining the empty casks (^). And 
where chattels let to hire have been permanently injured or destroyed 
whilst in the hands of the bailee by a wrong-doer, the bailor, or owner of 
the chattels, may maintain an action on the case in respect of the damage 
done to his reversionary interest in them. The mere outstanding right 
of the bailee to the use of the chattels does not debar the owner of this 
right of action (w). 

In all cases of bailment of chattels by one person to another for hire 
or reward, it is essential that the bailee should preserve his dominion and 
control over the property, and his power of restoring it to the owner. If, 
therefore, he parts with the possession of the chattel, and places it under 
the dominion and control of a stranger, the bailment is determined, 
and the owner has a right of action for the recovery of the thing 
bailed (.r). 

Where, after a bailment of chattels, the bailor has transferred all his 
interest in the chattels to another, the bailee is entitled, as we have seen, 
to have an order or authority from the bailor to deliver them to his trans- 
feree, or a reasonable time to make inquiry and ascertain the validity of 
the new title of the claimant before he can be made responsible in damages 
for the non-delivery of the chattels to the latter (//). Where, for examjde, 
goods have been bailed by the owner to a warehousekeeper, to be kept, 
and the owner has subsequently sold the goods to a purchaser, the ware- 
housekeeper is not responsible for refusing to deliver the goods to the 
purchaser without the production of a deliver -order from the bailor, or 
some documentary evidence of title to the goods on the part of the 
stranger wl^o demands them ; but he may, if he pleases, at once attorn to 
the purchaser, and rely upon the title of the latter {z). 

If the bailee lias received the chattels upon the terms that he is to 
deliver them to the bailor, or to any person authorized by him to receive 
them, a hond-fide purchaser or mortgagee, who is in possession of a bill 
of sale, or assignment, or mortgage, executed by the bailor, transferring 
all the bailor’s interest in the chattels to such purchaser or mortgagee, 
may, on presenting such bill of sale or mortgage to the bailee, lawfully 
demand possession of the chattels, and in case of the refusal of the latter 

t) Mandtn\. inZ/i/ww, 4 Exch. 348. 18 C. B. 607; 25 Law J., C. P. 240. 

(m) Mearsv, Loud, (t S. West. Rail. Co., Solomons v. Dawes, 1 Esp. 82. 

11 C. B., N. S. 850; 31 Law J., C. P. (r) Oyle Wx Atkinson, 5 Taunt. 762. 
220. Chevsman v. Exall, 0 Exoh. 344; ante. 

Cooper v. WillonuU, 1 C. B. 682. p, 274. 

(V) Ante, pp. 274, 275. Lee v. Bayes, 
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to deliver tliem to him within a reasonable time after the demand (ante, 
p. 274), may maintain an action for the conversion or detention of the 
property (a), the bill of sale or mortgage, signed by the bailor, being an 
authority or direction to the bailee to deliver up the chattels to the 
purchaser or mortgagee ; but if there be a mere oral agreement of sale, 
and no warrant, or authority, or direction from the bailor for the delivery 
of the goods, the refusal of the bailee to deliver them to the stranger 
would be no proof of a conversion or of a wrongful detainer. It is to a 
case of this sort, where there has been a mere oral transfer of chattels by 
a bailor, without any warrant or authority from the latter to the bailee to 
deliver them to the transferee, that the dictum of Holt, C. J., must bo 
taken to apply, that if A bail goods to C, and after give his wliole right 
in them to B, B cannot maintain detinue for them against C, because the 
special prope. oy that C acquires by the bailment is not thereby transferred 
to B (6). If the right of property in the subject-matter of the bailment 
has been transferred by devise, the devisee may sue for the detention or 
loss of the property, and it is no answer to the action to show that the 
subject-matter of the bailment was lost in the lifetime of the devisor, 
and has not been in the possession of the bailee since the accrual of the 
title of the devisee (c). So, if the right of property in title-deeds, or an 
heir-loom, comes to the heir-at-law by descent, the heir is the proper 
party to sue for their detention (d). 

If the bailor is not himself the owner of the goods, but has some 
special property therein, or is himself a bailee of them, and answerable 
over to the real owner, he is entitled to maintain an action for damage 
done to them, or for the loss of them (c). 

Joint and separate rights of action, — If a chattel has been deposited by 
two joint-owners of it in the hands of a bailee, who has agreed to keep it 
for the two, it is not in the power of one of them to take it out of his 
hands without the consent of the other (/). If that were not so, each 
might demand the chattel, and have an action for its non-delivery, and so 
the bailee might be harassed wdth as many actions as there were joint- 
owners (g). But if the bailee thinks fit to deliver up the goods to ono 
of the joint-bailors, a joint-action by all of them cannot afterwards be 
maintained against him, for the one who has got the goods cannot join 
with the others in suing for the non-delivery of them (Ji). And if the 
defendant is a mere wrong-doer, having got into his hands the property of 

(a) Franklin v. AVn/c, 13 M. & W. 484 ; ante, pp. 304-306. 

1 Kolle. Abr. Detinue, C. 2, 8. (/) Ld. Kllenborough, A/a// v. Harvey, 

{h) liirh V. Alfired. fj Mod. 216. 13 East, 196. Nathan v. PuckUind, 2 

(c) Goodman v. Boycott, 2 11. & S. 1 ; Moore, 153 ; ante, p. 306. 

31 Law J., Q. D. 00. iy) Attwood v. Ernest, 13 C. 13. 880 ; 

(rf) Bro. Abr. Detinue, pi. 30, 45. 22 Law J., C. P. 225. 

(<f) Freeman >. Birch, 1 N. & M. 420. (A) Brandon Scott, 7 Ell. & Bl. 237; 

NicolU V. Bastard, 2 C. M. & K. 660; 26 Law J., Q. B. 163. 
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several joint-owners, none of whom have authorized him to detain it, any 
one of such joint-owners may bring an action of detinue against him (/). 
If several joint-owners allow one of them to deal with their property, and 
place it in the hands of a bailee, the latter is accountable to the owner 
with whom he deals (I;), as if a charter be made to four, and one of 
them bails the charter to keep, he alone, without the others, may bring 
detinue (1 ) ; or all the owners may be joined as plaintiffs, except in the 
case of deposits of money in the liands of bankers.” Where two persons 
were severally entitled to separate portions of the contents of a box 
delivered by their agent to a railway company, to be carried for both cf 
them, and the box was lost, it was held that they might sue jointly for 
damages (m). 

Power to compel rival claimants to establish their title by garnishment 
and by interpleader. — By the common law, whenever one person had 
deposited goods in the hands of another, to be re-delivered to the bailor, 
and a third party came and claimed the goods of the depositary, and 
brought an action of detinue for their recovery, the bailee might pray 
garnishment, i.e. that the bailor might be garnished or warned of the 
claim made by the stranger upon the dciiositary, and summoned to show 
to the court whetlier the goods were his pro])erty or not ; and upon this 
jiraycr of garnishment a scire facias issued against the depositor to appear 
and plead with the plaiiitilf, and the latter thus became the defendant to 
the suit under the name of the garnishee, the first defendant, the de- 
positary, being considered out of court by the garnishment (n). By 1 & 
2 Will. 4, c. 58, s. 1, it is enacted, that all depositaries or stakeholders 
who are sued in the superior courts, or the courts of pleas of Lancaster or 
Durham, for the recovery of deposits held by them, there being at the 
time other claimants thereon besides the plaintiff in such action, may 
apply to the court after declaration, and before plea, by affidavit or other- 
wise, showing that the defendant does not claim any interest in the sub- 
ject-matter of the suit, but that the right thereto is claimed, or is supposed 
to belong to some third party, who lias sued, or is expected to sue, for the 
same ; and that the defendant docs not collude with such third party, but 
is ready to bring into court, or to pay or dispose of the subject-matter of 
the action in such manner as the court, or any judge thereof, may direct; 
and the court, or any judge thereof, after such a})plieation has been made, 
may make a rule or order calling upon such third party to appear and 
state the nature and particulars of his claim, and maintain or relinquish 
it, and in the meantime stay the proceedings in the action, and, finally, 

(/) Broadheni v. Ledward, 11 Ad. & E. Broadhont v. Ledward^ 11 Ad. A' E. 211. 
209. (»h) Metvnijh v. lAmd. dk Br. Rail. Co., 

(/.) Martin, B., IValshe v. Provan, 8 4 G. B., N. S. 319; 27 Law J., C. P. 338. 

Exch. Hf)2. fw) 3 Reeves, 448 ; Com. Dig. Pleader, 

(/] Thel. Dig. lib. ii. cap. 47, s. 8. 2x. 8. i2ic/i v. Mod. 216. 
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order such third party to make himself defendant in the same, or some 
other action, and generally dispose of the claims, and make such rules or 
orders as may appear just and reasonable (o) ; and the powers and au- 
thorities of this statute are by 23 & 24 Viet. c. 126, s. 12, made to 
extend to cases where the titles of the claimants have no common origin, 
but are adverse to, and inde])cndent of, each other (^p). 

Declarations against bailees for loss of chattels. — If the plaintiff com- 
plains of the loss of chattels delivered by him to the defendant to bo 
safelj ke])t, or to be mended or repaired, or to be dealt with by the defend- 
ant in the way of his trade, it is sufficient for the plaintiff to set forth the 
delivery by him of the chattels to the defendant (describing them), and 
stating the purpose for which they were delivered, and to allege generally 
that the defendant, having received possession of the chattels from the 
plaintiff, did not take due and proper care of them, and by reason thereof 
they became wholly lost to the olaintiff {q) ; but it is not now necessary 
to show on the face of the declaration how the chattels got into the hands 
of the dofe^'dant, or to allege that they were lost or destroyed through his 
negligence. If the chattels have been delivered by the plaintitf to the 
defendant, .md the defendant is unable to return them, from any cause 
whatever, the ordinary declaration in detinue will suffice (r). 

In actions of detinue, the declaration formerly alleged that the plain- 
tiff delivered the chattels to the defendant, to be re-dclivered on request ; 
but this allegation of a bailment was wholly immaterial, and not tra- 
versable, the gist of the action being the detainer of the property (s) ; 
and the form given by the Common Law Procedure Act simply alleges 
that the defendant detains from the plaintiff his goods and chattels 

(describing them), or his title-deeds of land called in the county 

of , describing the deeds, and that the plaintiff claims a return of 

the goods and chattels, or deeds, or their value, and £ for their de- 

tention (t). If any special damage has resulted to the plaintiff from the 
detention, the nature of it should be set forth on the face of the declara- 
tion. If, for example, by reason of the detention by the defendant of the 
title-deeds to an estate, the plaintiff has been prevented from selling or 
letting property to advantage, and from receiving money, the fact should 
be stated and relied upon in aggravation of the damages (u). 

Declarations against bailees for damage to chattels, — Where the plaintiff’s 
declaration alleged that the defendant undertr^ok, safely and securely, to 
raise up several hogsheads of brandy of the plaintiff then in a certain 


fo) Coggn V. liernarfl, Ld. Raym. 000. 

(p) .IfegneU v. Anyell, ft Jur. N. S. 
1211 ; 11 W. R. 122. Best v. Hayes, 32 
Law J., Excli. 120. 

(q) Doorman v. Jenkins, 2 Ad. & E. 250. 

(r) Beeve v. JPalmer, 5 C. B.. N. S. 84. 


Jones V. Dt>wle, 0 M. & W. 10. 

(.•») Clnssmim V. While, 7 C. B. 56. 

(t) 15 & 10 Viet. c. 70, s. 50; and 
Sched. B. 20. 

(u) Goodman v. Boycott, ante, p. 300. 
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cellar, and to lay them down again in a certain other cellar, and that the 
defendant and his servants so negligently and carelessly put' down the 
hogsheads in the said other cellar that, through want of care on their 
part, the casks were staved, and a great quantity of brandy was spilt, it 
was held that the declaration disclosed a good cause of action, though it 
did not allege that the defendant was a common porter, or that he was to 
have any reward for his pains (a?). 

If the plaintiff complains of an injury done to a horse lent by him to 
the defendant, it is sufficient to set forth the plalntiif^s possession of the 
horse, the delivery of it by the plaintiff to the defendant for a certain 
specified purpose, ^or to be ridden in a moderate, careful, and proper 
manner, and to aver that the defendant used the horse for a different pur- 
pose from that for which it was lent, showing in what way he was used, 
and that the defendant did not take due and proper care of the horse, but 
used and managed it so carelessly and imprudently that the horse was, 
through the carelessness and negligence of the defendant, greatly injured 
and lessened in value. 

Plea of not guilty . — In actions for loss of, or damage to, goods, the 
plea of not guilty operates, as we have seen, as a denial only of the 
wrongful act alleged to have been committed by the defendant. Thus, in 
an action against a bailee for the loss of, or damage to, goods delivered to 
him to keep, or to be carried, or otherwise dealt with, the plea of not 
guilty will o])crate as a denial of the loss or damage, but not of the 
receipt of the goods by the defendant for the purpose set forth in the 
declaration, or of the plaintiff’s property in the goods (//). 

Plea of non-detiuet . — The plea of non-detinet, alleging that the 
defendant does not detain the goods and chattels in the declaration 
mentioned, operates as a denial of the detention of the goods by the 
defendant, but not of the plaintiff’s property therein ; and no other 
defence than such denial is admissible under that plea (^). If, therefore, 
the defence be that the defendant was justified in detaining the goods, 
in respect^ of some special property in them, or as having a lien upon 
them, he must set forth such right specially on the record. He cannot 
give ill evidence, under tlic plea of non-detinet, that the goods were 
pawned to him for money which has not been paid ; neither can he give 
in evidence a gift from the plaintiff, for that proves that he does not 
detain the plaintiff s goods, and must bo put in issue by a plea denying 
the plaintiff’s right of property in the goods (rt). If the defendant claims 
a right to retain, possession of the goods on the ground that he is himself 
joint-owner of them with the plaintiff, or that he is tenant-in-common of 

{x) Coffffs V. Bernard^ Ld. Kaym. 009. Ell. ifc Bl. App. Ixxxi. 

(y) Reg. Gen. Hil. Term, 10 Viet.; 1 (a) Rictmrds v. Frankim, 6 M. W. 

Ell. & Bl. App. Ixxxi. Ixxxii. 4S0. 



882 


THE LAW OF TORTS BAILMENTS. 


[OHAP. IX. 

them with him, his interest should be specially pleaded and set forth upon 
tlie record (b). But under the general issue the defendant may show that 
the goods belonged to a firm in partnership, and were placed in the 
defendant’s hands by a solvent partner, to be sold for the purpose of 
paying the partnership debts (c), or that they were delivered to a third 
person with the plaintiff’s consent (t?). 

Pleas of delivei'y to one of several joint-plamtifs. — We have already 
seen that it is a good defence to an action brought by several joint-plaintiffs 
against a defendant, for the recovery of chattels deposited in his hands by 
a joint-bailment from all of them, to plead that, before the commencement 
of the action, the chattels mentioned in the declaration were delivered by 
the defendant to one of the plaintiffs (ante, p. 37G). 

Pleas denying the plaintiffs property. — Under a plea alleging that the 
goods and Ciiattels in the declaration mentioned were not, nor arc they, 
the goods and chattels of the plaintiff, the defendant may set up a 
jus tertii, and show that the goods were not the goods of the plaintiff at 
the time they were delivered to the defendant ; that the defendant had no 
notice thereof until the true owner afterwards gave notice of bis title, and 
forbade the defendant to deliver up the goods to the plaintiff’. It has been 
held by the Court of Queen’s Bench that the defendant, under a plea 
denying that the goods detained were the goods of the plaintiff, may show 
that ho had a lion upon them (e) ; but the Court of Kxehecjucr has come 
to a different decision, and holds that if the dcfen<lant sets up a right to 
detain on the ground of lion, he must plead such right specially on the 
record. “We are aware,” observes Alderson, B., “that this is contrary 
to an opinion of the Court of Queen’s Bench in the ease of Lane v. Tetrson ; 
but wc cannot agree w’ith that decision. The ease was not fully argued 
before the court, nor were the authorities, which we think have decided 
that (piestion, fully laid before them” (/). 

Pleas justifying detention under daini of lien {g) usually allege, that 
the chattels mentioned in the declaration were delivered by the plaintiff 
to the defendant, to be worked uj^on, repain'd, or mended, by th^defondant 
for hire in the Avay of his trade ; and that the defendant worked upon, 
repaired, or mended, the chattels, and that a certain specified sum of 
money became due to the defendant in respect of such work and labour, 
and that the plaintiff has not paid or tendered to the defendant the 
said sum so due to him, and that the defendant detained the chattels as 
security for the payment thereof. If the defendant wishes to set up a 
general lien for work done on other goods of the plaintiff, the defendant 

{b) Mfmm v. FameJt, 12 M. & W. 084. (r) v. Tewmn. 12 Ai\. & E. llC. 

(c) Morgan v. Martpiit, 20 Law J., (/) Farnell, 12 M. & VV. 0H4. 

X j \ ^ 145. (<ry) Barnewtill v. 7 M. & Or. 

Attn J., Exch. 40:i, ante, pp. OOIU175. 
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should show on the face of his plea whether he founds his claim on 
custom or contract. If he claims a general lien by custom of trade, ho 
should show the nature of the trade he carries on ; the existence of the 
custom ; the delivery to him of goods, from time to time, to be worked 
upon or dealt with by him 'for hire in the way of his trade, subject to such 
custom ; the dealing with the goods by him, so as to entitle him to his 
hire ; the amount due to him at the tim# he received the goods ; the work 
done by him thereon, and his claim to detain them until he has been paid 
the general balance due to him (h). 

Pleas of payment of money into court — By the Common Law Procedure 
Act, 1860 (23 & 24 Viet. c. 126, s. 25), the defendant, in any action for 
detaining the goods of the plaintiff, may, by leave of the court or a judge, 
and upon such terms as they or he shall think lit, pay into court a sum 
of money to answer the claim of the plaintiff in respect of the goods alleged 
to be detained, the payment to be pleaded according to the provisions of the 
Common Law Procedure Act, 1852, and the like proceedings may be had 
and taken thereupon as to costs and otherwise. 

Kvidence — Proof on the part of the plaintiff. — Although the only 
plea on the record be a plea of not guilty, or non-detinet, the plaintiff 
must nevertheless give some general evidence of a right on his part to 
have th(j chattels delivered up to him. If he proves that the goods were 
at one time in his possession, and that tliey were taken away by the 
defendant ; or if the plaintiff shows that he himself delivered the goods to 
the defendant, and afterwards demanded them back again, and that the 
defendant refused to deliver them, he establishes a priina facie right to the 
possession of the goods, and wdll be entitled to a verdict under a plea of 
not guilty. But if the goods were not delivered by the plaintiff to the 
defendant, or taken out of the possession of the plaintiff, there is nothing 
to show that he has any right to have them (f). If it appears, on the 
plaintiff’s own showing, that he and the defendant are joint-owners of the 
goods, or tenants-in-common of them, he does not establish any right to 
take thei^out of the hands of the defendant, nor does he prove that the 
defendant (letai ns the good^s from the plaintiff, for one of several joint- 
owners, or tenants-in-common, of a chatted, who has got possession of the 
chattel, has a right, as we have seen, to retain such possession (I). 

Where a testator, two years before his death, gave some railway 
debentures to the defendant, intending to transfer the money secured by 
them to the defendant, and delivered the debentures to the defendant, 
who took possession of them, and locked them up in his own desk, but no 


(A) Ciumbi V. Nnad, 10 M. & W. 127. pp. 310, 311. 

Ciimpaton v. Haiyh. 2 Bing. N. C. 440. (A) Fostt^r v. Crahb. 12 C. B. 151 ; ante, 

Leucktiart v. Cooper^ 3 ib. 00. pp. 277, 278, 375, 376. 

(i) Land v. Norths 4 Doug. 200 ; ante, 
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transfer of the debts secured by the debentures was ever made, in accord- 
ance with the act of parliament regulating the transfer of such securities, 
and after the testator’s death his executors sued the defendant for de- 
taining the debentures, it was held that they were not entitled to recover 
them (Z). 

The charters and evidences of title to realty belong to the parties in 
whom the legal interest in theaproperty is vested {7n) ; but the right to 
the possession of bonds and securities for money remains vested in parties 
beneficially interested, who have got possession of the security and claim 
to hold it (n). 

The detention necessary to support an action of detinue is an adverse 
or wrongful detention. It must be proved that the defendant withholds 
the goods, and prevents the plaintiff from having the possession of them. 
There shoula be evidence of a request on the part of the plaintiff to have 
the goods delivered to him, and a refusal to deliver on the part of the 
defendant. A defendant, havirig the goods in his possession, is not by 
reason thereof hound to seek out the plaintiff and send them to him. 
The plaintiff must come for them (o). It may be that the goods are the 
plaintiff’s, and yet the detention of them by the defendant may be 
perfectly lawful (p). 

If the plaintiff makes out a prwid facie right to the possession of the 
chattels, and shows that he has demanded them, and that the defendant 
detains them from him, the title or right of proj>crty in the goods cannot 
be investigated pnlcss it has been put in issue by a plea traversing the 
plaintiff’s right of property. 

Evidence fo7' the defence . — As the authorities show that it is no answer 
to an action of detinue, when a demand is made for the rc-dclivery of a 
chattel, to say that the defendant is unable to comply with the <lomand, 
by reason of his own negligence or breach of duty, it is clearly no answer 
to say that he has lost the chattel, and is consequently unable to re-deliver 
it to the ])laintiff (^). 

If the defendant relics upon a plea denying the plaintiff right of 
property in, or right of possession of, the goods, the defendant must prove 
his title to them. A bailee is not estopped, as we have seen, from show- 
ing that the bailor had a defeasible title, and that his title has been 
defeated by matter sub.sequeut to the bailment or to the recognition of 
the title by the defendant (;•). He may refuse to re-deliver the goods to 


(0 Barton v. Gainer, 3 H, & N. 38»; 
27 Law J., Exch. 390. Ketmck v. Nicftol- 
. ton, Cro. Eli/. 490. 

(m) Ante, pp. 283, 284. Searle v. Law, 
10 Sim. 300. 

(«) Oliver v. Oliver, anto,p. 281. 

(o) Clements v. Fltylu, lO M. & W. 42 ; 


Fitz. Nat. Erev. 138 A. 

(/>) Clossmaii v. White, 7 C, B. 35. 

(y) Reeve v. Palmer, 0 C. B., N. S. 00, 
02. Goodman v. Boycott, ante p. 37H. 

(r) Thorne v. Tilbury, ;l H. & N. 534; 
27 Law J. Exch. 407 ; auto, pp. 300, 310. 
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the bailor on the ground that they are the property of another person 
who has demanded and received them, or who has forbidden the bailee to 
part 'with the possession of them (s ) ; but the bailee cannot, if the pos- 
session of the bailor was a lawful possession, and the bailment was not 
founded in fraud, of his own accord set up the^W tertii (^). If the bailor 
was a trespasser or a thief in possessing himself of the goods, or the bail- 
ment was made with intent to defraud^ he may justify his refusal to 
deliver them up to the bailor, whether the true owner has or has not 
interposed to prevent delivery. 

Where the plaintiff' in an action for the detention of plate proved that 
he had pawned the plate with the defendant, and afterwards sought to 
redeem it, and tendered the amount duo upon it, but the defendant 
refused to deliver it up, it was held that the defendant might, under a 
plea alleging that the plate was not the property of the plaintiff, show 
that the plaintiff had, prior to the deposit of the plate with the defendant, 
transferred it by a bill of ^sale to a purchaser, who, nevertheless, allowed 
the plaintiff' to continue in possession of it ; that the plate had been 
deposited with the defendant in fraud of such purchaser, and that the 
defendant detained the plate by the order and under the authority of the 
latter (w). 

Proof of ahandonment of jnmession before commencement of action, — It 
is no answer to an action for detaining goods to show that the defendant 
abandoned possession of the goods before action, by delivering them over 
to some third party. The evidence of the detention is, that the defendant 
having taken possession of the plaintiff’s chattel, does not return it when 
demanded (rr). lint if the defendant *lias parted with the possession of 
the property before the plaintiff’s title to it accrued, he has not then 
detained it as against the plaintiff, and is not liable in detinue. Thus, 
wdicre the defendant took pos.session of goods to which he conceived him- 
self to be entitled under a will, which turned out to be invalid from want 
of due execution, and before letters of administration were taken out, and 
before th^e was any legal rc})rcsentativc appointed with authority to 
demand and receive the goods, the defendant delivered them back to the 
party from whom he received them, and then the plaintiff took out admin- 
istration and demanded the property of the defendant, it was held that 
he could not recover, as the defendant had never detained the goods as 
against him (//). But the mere loss of the subject-matter of the bail- 
ment is no answer to an action of detinue by a plaintiff* who became 
the owner, and entitled to the possession, of the thing bailed, and de- 
manded it after the loss thereof by the defendant (-^). 

(.s) Shefhun/ y. Srois/op'fi, Yelv. 92. (y) (^rossfield v. 8 Exch. 828. 

(0 Anwtry v. Delnmine^ J Str. 505. (?) Goodman v. Boycott^ 2 B. Sc 1 J 

(m) Cheexmnn v. Exalt ^ 0 Excli. 31-A, . 31 Law J., Q. B. 09. 

(x) Jones V. iJowlCy 0 M. & W, 19. 
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Damages recoverable — Ordei's for delivery of the specijk thing detained,^. 
In the old action of detinue, the defendant had the option of retaining 
possession of the chattel detained, paying to the plaintiff the sum at 
which the jury thought proper to assess its value (a). “ The judgment,” 

observes Frowike, C. J., “ is, that the plaintiff shall recover the goods or 
their value; then shall issue a writ to the sheriff to distrain the defendant 
to deliver the goods, and if he not, then the value as it is taxed by 
the inquisition. And so it is in the election of the defendant to deliver 
to the plaintiff the goods or the value” (b). This option on the part of 
the defendant being felt to operate as a hardship upon the plaintiff in 
many cases, it has been taken away by the Common Law. Procedure Act, 
1854, which enacts, s. 78, that the court or a judge shall have power, 
if they or he see fit so to do, upon the application of the plaintiff in any 
action for the detention of any chattel, to order that execution shall issue 
for the return of the chattel detained, without giving the defendant the 
option of retaining such chattel upon paying the value assessed, and if 
the chattel cannot bo found, and unless the court or a judge should other- 
wise ord'^r, the sheriff shall distrain the defendant by all his lands and 
chattels in the sheriff’s bailiwick, till the defendant render such chattel, 
or, at the option of the plaintiff*, that he cause to be made of the defend- 
ant’s goods tlie assessed value of such chattel : provided that the plaintiff 
shall, either by the same or a separate writ of execution, be entitled to 
have made of the defendant’s goods the damages, costs, and interest in 
such action. 

The jurisdiction of the judge, under s. 78 of this statute, is solely 
applicable to a case where the value is found, so that no order can be 
made where such value has not been found (c). The regular and legal 
finding of the jury, under s. 78, is a finding of so much for the value of 
the thing detained, and so much by way of damages for its detention. If 
the value of the chattel is not assessed by the jury, the course provided 
by s. 78 is not applicable. The Court of Chancery has also jurisdiction 
to order a specific chattel to be delivered up to the person |eeking to 
enforce his right to it, where the latter has not fixed the price of tho 
article, or assessed its value, and thereby furnished the measure of his 
own damages (d). 

Assessment of value, — Tlie value of the thing detained should be 
assessed at the highest price it bore in the market at any time during the 
period of its detention (e) ; and where the value is doubtful, and the de- 
fendant might have returned it if he had thought fit, every fair presump- 
tion and inference should be made in favour of the owner of the property 

(a) Philtips V. Jones^ 15 Q, B. 867. (r/) Dowiimj v. lietjerminn, 2 Johns. & 

{b) Keilw. 64 1>. ; Yolv. 71. H. 544 ; 8 Jur. N. S.'saa 

(c) Ohiltnn v. Carrinijimy 15 C. B. 730 ; (e) Archer v. WiUiam«y 2 G. & K. 27. 

24 Law J., C. P. 78. Burrow v. Arnaud, 8 Q. B. 609. 
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seeking its restitution, and against the wrong-doer who has detained it 
from him. J5ut where the value of the article lies peculiarly within the 
knowledge of the plaintiff, he should prove the value of it, in order to 
enable the jury to make a correct assessment of the damages. Thus, 
when he sues for the detention of letters and documents, he should prove 
the nature of the letters, and of what use they were to him (/). If he 
sues for the detaining of title-deeds, he should prove the value of the pro- 
perty to which they refer, and that the deeds are essential to the establish- 
ment of the title, and he will then be entitled to have the damages 
assessed at the value of the estate (g). 

Having assessed the value of the thing detained, the jury should then 
assess a certain sum by way of damages for the detention of it. Those 
who take upon themselves to detain the property of another are answerable 
for all the consequences that naturally result, in the ordinary course of 
things, from the wrongful act (//). 

Assessinent of damages where the v^hole^ or part^ of the goods have been 
delwe7^ed vp after action. — The object of an action for detaining goods is to 
recover the goods in specie, or their value to be assessed b)’^ a jury, and 
also damages occasioned by their detention. This object is only partially 
answered by the delivery of the goods to the plaintiff, and their acceptance 
by him since the commencement of the suit : the plaintiff having a right 
to recover by the verdict of the jury the damage he has sustained by 
reason of the goods having been improperly detained. If all or any of 
the goods have been delivered up after suit, the plaintiff can have no 
judgment to recover them or their value, but lie may have judgment to 
recover damages for their detention if the plaintiff has sustained any ; and 
for the residue not delivered up, the plaintirt may have the usual judgment 
to recover them or their value, and damages for their detention f). In 
an action of detinue for several goods, which W’ere collectively valued at 
one sum in the declaration and by the jury, it was held that if all the 
goods were not given up — if one article was withheld — the defendant was 
liable for the value of all ; but in detinue for two things, the defendant 
may before verdict give up one, and plead as to the other (I ). If there 
is a good defence to jiart of the goods, by reason that the defendant was 
always ready to deliver them, the jury must assess the value of the residue 
of the goods, and damages for the detention, but none as to the goods 
delivered up. If there w'as no defence as to them, then the jury must 
assess the value of the residue of tlie goods, and damages for the prior 
detention of those that were delivered up (/). 

(/) Anderson v. Passman^ 7 C. A' T. 107. 22 Law J.. ib. 05. 

( if ) llolle’s Abr. Detinue. K. (k) Bro. Abr. Tender, pi. 00. 

(A) Davis y. Jjond. it North-West, Hail. (/) Vrvssfietd v. ut sup. Pairty 

Co., 7th Week Kep. I(t5. v. Holly, 2 W. Bl. H53. 

(») Crossjield v. Such, 6 Exch. 105; 
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The jury may find the fact of the return or re-delivery of the chattel 
specially, and confine tlicmselves to an assessment of damages for the 
detention of it. In an action for detaining railway-scrip, which had been 
delivered up to the plaintiff after the commencement of the action, under 
a judge’s order; it was held that the judge was warranted in directing the 
jury at the trial, that in estimating the damages they might take into 
consideration the difference in tfie value of the scrip at the time of the 
demand and the time of its delivery to the plaintiff under the judge’s 
order (m). 

Where I'ail way-scrip shares or stock have been unlawfully detained 
after demand, and given up after the commencement of the action, the 
nn^asiirc of damages is the highest sum the scrip could have been sold for 
during the period of its detention, deducting the value of it at the time it 
was received back by the plaintiff. The wrong-doer cannot get off with 
less than that, and may have to ])ay greater damages (?j). 

Wherever tin* defendant has vrongfidly detained the plaintiff’s chattels, 
or has Avrcngfully withheld from him the means of obtaining possession of 
them, Ik is answerable for all the loss naturally resulting in the ordinary 
course of tilings from his wrongful act, provided the special damage is 
specified and claimed in the plaintiff’s declaration (o). 

Evidence in mitnjation of damages , — In an action for damages for the 
detention of goods, it may be sliown in mitigation of damages that the 
goods were subsequently seized by revenue officers, and forfeited to the 
crown for non-payment of duty (p), 

A defendant wlio has wrongfully detained the plaintiff’s horse cannot 
make the expense of the horse’s keep, whilst he was wrongfully detained, 
a ground for reduction of the damages (</). 

(m) iriUianis v. Archer, C. B. nJ8. {o) Harrow v. Arnaini, 8 Q. B. fllO. 
Barrow v. Arnaiul, s Q. B. 00!J. (^p) Davis v. Nvsl, (} C. V. 105). 

(w) Ardu'r v. WUhums, 2 C. & K. 27. (y) Womier v. Biygs, 2 G. & K. 00. 



389 


CHAPTER X. 

OF NEGLIGENCE OF BAILORS AND BAILEES — LIABILITIES OF 
COMMON CARRIERS, COMMON FERRYMEN, COMMON 
INNKEEPERS, AND LODGING-HOUSE KEEPERS (r). 


Section I. — Of negligence and breach of 
dutg on the part of common carriers . — 
Of the duties and responsibilities of 
common can-iers — Who may be said 
to be a common carrier — Of the public 
profession of railway companies made 
through the medium of their time- 
tables — Of the duty of railway and 
canal (iompauies to alford all reason- 
able facilities for the carriage of pas- 
sengers, merchandise, and chattels — 
Loss of goods by common carriers — 
Correealment of risk by consignors 

— Contributory negligence of consign- 
ors — Inability of tlie common carrier 
to rid himself of the imblic duties of 
his profession and culling — Statutory 
exemption of common carriers from 
liability in respect of the loss of gold 
and silver, and valuables, when the 
value has not boi n deedared — By whom 
the doclarutimi of v/ilue is to be made 
and the increased rate of carriage paid 

— Articles to which the statute ex- 
tends — Jioss of goods from theft by 
common carriers servants — Notices, 
eondith)nH, and special <*ontracts by 
railway companies— What are just and 
reasonable conditions — Conimeiire- 
ment and duration of the liability of 
the common canier — Delivery of goods 
nt the place of (leslinulion — Delivery 
of luggage ut railway stations — Ac- 


ceptance of goods to be carried be- 
yond the limits of a particular line of 
railway — Loss of luggage by railway 
companies— Loss of merchandise car- 
ried as luggage — Ellect of the refusal 
of the consignee to receive the goods 
— Landing of goods by shipowners — 
Lien of common curriers — Railway 
chai-ges — Packed parcels — I’asscngcr 
fares — Right to alight at intermediate 
stations — Negligence of common ferry- 
men. 

Section li. — Xegligenre and breach of 
dntg on the part of common innkeepers 
and loilging~honse keepers , — Who may 
bo said to be a common innkeeper — 
Loss of goods by common innkeepers 
— Limitation of tlio liability of inn- 
keepers — Dej)osit of property with 
innkeepers — Losses occasioned by the 
misconduct of tin? guest — T.ien ol inn- 
kcej>ers — Liability of lodging-house 
keepers. 

Section hi. — Remedies against common 
carriers and common innkeepers . — Sum- 
mary proc(*cdings against railway com- 
panies for not receiving and forwarding 
tralilc — Parties to actions against com- 
mon earners and common iTinkeepers 
— Pleadings — Defences — Ev idonce — 
Damage's recoverable — Injunction to 
enforce compliance with the ruilw'ay 
and canal traftic act. 


SECTION 1. 

OF NEOLIQENCE AND BREACH OF DUTY ON THE PART OF COMMON CARRIERS. 

Duties and responsibilities of common carriers , — Every common carrier 
is bound to accept and curry all such things as lie publicly professes to 
carry for all persons who are ready and willing to pay him his customary 

(r) See fhrther, as to common carriers, and lodging-house keepers, ch. 10, s. 2, 
Addison on Contracts, ch. lU ; innkeepers Dth ed. 
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hire, providec? he has room in his cart or carriage for their conveyance, 
and has declared his intention to set out on his accustomed journey (s). 
He is bound to carry them to and from the places to which he professes 
to carry, although one of those places may be without the realm (t) ; for 
whenever a man undertakes the public office or profession of a common 
carrier of goocls he undertakes a public trust for the benefit of the rest of 
his fellow-subjects, and is bound to serve the subject in all the things that 
are within the reach and comprehension of such an office, under pain of 
an action against him (?«). 

The nature and extent of the employment or business which the- 
common carrier expressly or impliedly holds himself out as undertaking 
will regulate the extent of his rights, duties, and responsibilities. If he 
selects a particular line or description of business, he cannot, so long as he 
adheres to it with good faith, be compelled to go beyond it. A common 
carrier of merchandise, for example, cannot be compelled to carry coals, 
marble, money, or bank-notes, dogs, pigs, horses, or live animals. A 
common carrier cf passengers only cannot be compelled to carry merchan- 
dise, and a con.iuon carrier of merchandise and parcels cannot be compelled 
to carry passcngcis (x). But he may, if he pleases, carry under a special 
acceptance or a special contract, any article which he does not profess to 
carry, and does not commonly carry, and by this sj)ecial contract he may 
define the nature and extent of his engagement, and the degree of risk he 
will incur, stipulating that in the particular transaction he is not to be 
regarded as being in the exercise of his public cmi)loymcnt, but as carry- 
ing in a private capacity, and incurring no responsibility beyond that of 
an ordinary bailee for hire, answerable only for his own misconduct and 
negligence, and that of the servants and workmen he employs for executing 
the work. » 

Every common carrier of passengers with luggage is bound to take 
the customary quantity of luggage w^th each passenger, consisting of 
articles of clothing, and such things as a traveller usually carries with 
him for his own personal convenience, but he is not bound to carry mer- 
chandise or articles wholly unconnected with luggage, unless he professes 
to carry merchandise, or unless the traveller tenders or is ready to pay the 
customary hire for merchandise (y). 

Who may he said to be a common carrier. — Every person who plies with 
a carriage by land, or a boat or vessel by water, between different places, 
and professes openly to carry passengers and goods for hire, is a common 
CARRIER. Such are raihvay companies, who profess to carry passengers, 

(s) Bac. Abr. Cahrtkrs, B. Pickford { x ) Johnson v. Mid. Pail. Co., 4 Exch. 
V. Grand June. R. Co., 8 M. & W. lilk. 37,% 

(t) Crouch V. /Mnd. dt North- W. R. Co., (i/) 07. North. Uy. Co. v. Shepherd, 8 

14 C. B. 2y0; 23 Law J., C. P. 73. Exch. 30 ; 21 Law J., Exch. 114. 

(w) Keilwey, 50, pi. 4. 



«EOT. 1.3 DUTIES OP BAILWAY AND CANAL COMPANIES. 891 

parcels, and merchandise from one place to another, stage-coach and stage- 
waggon proprietors, lightermen, hoymen, barge-owners, canal boatmen, 
and the owners and masters of ships and steamboats employed as general 
ships for the transportation of all persons offering themselves or their 
goods to be conveyed for hire 'to the port of destination (z). The owner 
of a cart or carriage who does not ply regularly for hire to a particular 
destination, but merely' lets out a private carriege, with horses and driver, 
by the hour, day, or job, to proceed to any destination ordered by the 
hirer, is not a common carrier. A London cab-driver or hackney-coach- 
man, for example, is not a common carrier (a). 

Public profession of railway companies through their time-tables and toll- 
tables. — If a railway company publishes, or authorizes the publication of a 
time-table, representing that a train will run at a particular hour to a 
particular place, and the representation is false, the company is respon- 
sible in damages to all persons who have acted upon the faith of the 
representation, and have been deceived and put to expense, and have 
sustained damage thereby (ft). Tlie company make a continuous repre- 
sentation whilst they continue to hold out printed or written papers as 
being their tinie-tables, and they thereby make a public profession that 
they will exercise their vocation of common carriers, and dispatch pas- 
sengers or goods, as the case may be, to certain specified places at or 
about the time named in such time-tables ; and if they fail to do so they 
commit a breach of their duty as common carriers, and are responsible in 
damages to those who tender themselves or their goods for conveyance at 
the appointed time, and find that there is no train about to start (c). 
But the sticking up of a table of tolls at the different stations does not 
imply that the company carries all the things mentioned therein from each 
station ((/). 

Duty of railway and canal companies to afford reasonable facilities for 
the carnage of passengers, merchandise, and chattels. — By the Railway and 
Canal Traffic Act (17 & 18 Viet. c. 31) it is enacted (s. 2), that every 
railway company and canal company shall, according to their respective 
powers, afford all reasonable facilities for the receiving, and forwarding, 
and delivering of traffic upon and from the several railways and canals 
belonging to or worked by such companies respectively, and for the return 
of carriages, trucks, boats, and other vehicles ; and no such company 
shall make or give any undue or unreasonable preference or advantage to 
or in favour of any particular person or company, or any particular 

(z) Bao. Abr. Carriers. A. lAwett v. (ft) Post, ch. 12, s. 1. 

Hobbs, 2 Show. 127. Jugate V. Christie, (c) J)eutou v. Gt. Northern Fait. Co., 

3 C. Sc K. i\\. 5 Ell. A' Bl. 808 ; 25 Law J., Q. B. 120. 

(a) Brind v. Date, 8 C. tfe P. 207. (rf) Oxtade North-East. Bail. Co., 
Ross V. HUl, 2 C. B. 887 ; 15 Law J., C. B., N. S. 360 ; 0 W. R. 272 ; 3 L. T. 
C. P. 182. B., N. S. 071. 



892 THE LAW OF TORTS — NEGLIGENCE OF COMMON CARRIERS. [CHAP. X. 

description of traffic, in any respect whatsoever ; nor shall any such com- 
pany subject any particular person or company, or any particular descrip- 
tion of traffic, to any undue or unreasonable prejudice or disadvantage in 
any respect whatsoever ; and every railway company and canal company 
having or working railways or canals wliich form part of a continuous line 
of railway or canal, or railway and canal communication, or which have 
the terminus, station, or wharf of the one, near the terminus, station, or 
wharf of the other, shall afford all due and reasc liable facilities for receiv- 
ing and forwarding all the traffic arriving by one of such railways or 
canals to the other, without any unreasonable delay, and without any 
such jirefercncc, or advantage, or prejudice, or disadvantage, as aforesaid, 
and so that no obstruction may be offered to the public desirous of using 
such railways and canals as a continuous line of communication, and so 
that all reasonable accommodation may, by means of the railways and 
canals of the several companies, be at all times afforded to the public. 

If railways are blocked up and impeded by snow the company is bound 
to use all reasonable exertions to forward the passengers, though extra 
expense must bo incurred by the company in so doing, which they have no 
means of rccoverirg from their passengers; but the owners of goods and 
cattle have no right to complain that extraordinary efforts which are made 
to forward passengers arc not used to forward cattle and goods. “ If a 
snow-storm occurs which makes it impossible to forward cattle except by 
extraordinary means, involving additional expense, the company are not 
bound to use such means and to incur such expense ” (c). 

Whenever there has been an apparent preference in respect of the 
conveyance of goods conceded by a railway company to certain persons 
to the prejudice of a complainant, there is sufficient to call upon the 
company for an explanation and justification of their conduct in the 
matter (/). 

Loss of goods by common carriers . — “ The law,” observes Holt, C. J., 
“charges every person exercising the public emi)loyment of a common 
carrier, common hoy man, master of a ship intrusted to carry goods, against 
all events but acts of God and enemies of the king. For though the force 
be never so great, as if an irresistible multitude of people slionld rob him, 
nevertheless he is chargeable. And this is a politic establishment con- 
trived by the policy of the law for the safety of all persons, the necessity 
of whose affairs obliges them to trust these sort of persons that they may 
be safe in their dealings. For else these carriers might have an oppor- 
tunity of undoing all persons that had any dealings with them by com- 
bining with thieves, &c. ; and yet doing it in such a clandestine manner 

(e) BHddxm v. Gt. NoHh. Rail. Co., 28 28 Law J., C. P. 306. Baxendak v. Ot. 

Law J., Exch. 61. We$t., ib. 81 

( f) Qarton v. Brht. A Ex. BaiL Co., 
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as would not bo possible to be discovered. And this is the reason the law 
is founded upon in that point ** (g). 

By the term “ act of God ” is meant something in opposition to the 
act of man, such as storms, lightning, and tempests, and inevitable acci- 
dents not resulting from human agency. If the danger or the accident, 
though unavoidable, has been occasioned by the act of man, the carrier 
cannot avail himself of it as an excuse for the non-delivery of the goods (h). 
Thus, where an action was brought against a common carrier for not 
safely carrying and delivering a quantity of hops, and it appeared that a 
fire broke out in a building adjoining a booth under which the carrier had 
placeil the hops, and burnt with inextinguishable violence, and extended 
itself to the hops, and consumed them, without any neglect or default on 
the part of the carrier himself, it was held that inasmuch as the fire had 
not been occasioned by lightning, but by the act of man, the occurrence of 
the disaster constituted no answer to the action (i ) ! If the goods have 
been destroyed or swept away by rains and floods, the circumstances 
attendant upon the loss must be regarded, in order to determine whether 
it has been occasioned by the act of God or the act of man. Jf the 
common carrier has neglected to provide proper coverings for the goods ; 
if he has gone out of his way to meet the danger ; if he has travelled by 
unusual roads, or crossed a jilain subject to inundations when he might 
have kept the high ground and been safe, the loss occasioned thereby is a 
loss from the act or negligence of man, and the common carrier is conse- 
quently responsible therefor (k). 

If a barge-owiicr who carries goods for hire on a canal accepts certain 
goods to be carried for hire, and rats gna>v a hole in the barge, and cause 
a leak, and the goods are injured, the barge-owner is responsible for the 
damage (/). He is not, of course, responsible for any deterioration in the; 
value of the goods resulting from the negligence or want of care of the 
owner or the consignor, such as defective packing, nor for losses occasioned 
by an inherent defect in the article causing its destruction. If, however, 
the defective packing of goods is patent and visible, and easily remedied, 
and he accepts the goods for conveyance, he is to take all reasonable means 
to provide against the defect, and secure their safety. Where a dog, with 
a string about his neck, was delivered to a common carrier to be carried, 
and was tied by the string in a watch-box, and shortly afterwards the dog 
slipped his head through the noose, and escaped, and was never seen 
afterwards, and an action was brought to recover the value of the dog, 
and it was contended that the owner ought to have taken care that the 

(tj) Coggs v. Bernard^ Bayni. OOt); 1 Hyde v. Trent Nai\ Crt., 5 T. R. 390. 
Smith's Loadg. Cas. OiJ, 93. (A) Doct. & Stud. Dial. Ji, ch. 38 ; Noy, 

(A) Oakley v. Poris.de, St. Packet Co.^ ch. 43. 

11 Exch. 022 ; 25 Law J„ Exch. 90. (/) Dale v. Hall, I Wils. 281. 

(i) Forward v. Pittard, 1 T. B. 33. 
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cord was properly secured round the dog's neck, it was- held that as the 
common carrier had the means of seeing that the dog was insufficiently 
secured, he ought to have locked him up or taken other proper means to 
secure him, and that he was responsible for the loss (m). 

If a cargo or load of goods weighing a certain weight be delivered to 
a common carrier to be carried for hire, and the cargo on its arrival at its 
destination is dedcieut in weight, there is a immd facie presumption of 
negligence on the part of the carrier, which the latter must rebut by 
showing that the deficiency of weight arose from causes over which he had 
no control (»). 

If the accident or casualty causing the loss of the goods is occasioned 
by the misconduct of a third party, and not by any fault or neglect on the 
part of the common carrier himself, the latter is, nevertheless, responsible 
to the owner for the loss, as he has himself a remedy over against the 
offending party. Thus, where the ship of a common carrier by water 
drove on an anchor in the river Humb^'r, and was sunk, and the goods on 
board were injured, and the accident was occasioned by the neglect of a 
third party ir not having his buoy out to mark the place where his 
anchor lay, it wa" held that the common carrier was nevertheless bound 
to make good the loss (o). 

If a man professes to be a common carrier of passengers merely, and 
only receives occasionally, and at his own option, some trifling articles of 
luggage with such passengers, to be carried gratuitously for the accom- 
modation of the latter, he cannot be charged as a common carrier of 
goods for the loss of them. He is, in such a case, a gratuitous bailee of 
the goods, and chargeable only with the liabilities and responsibilities of 
a person who gratuitously undertakes to carry goods for another. Such 
^is an omnibus proprietor, who professes only to carry passengers and re- 
ceives his hire solely therefor, but occasionally receives and carries gra- 
tuitously small bundles and parcels for the accommodation of liis passengers. 
As he does not profess to carry goods for hire, he cannot be compelled to 
receive them as a common carrier of goods, neither can he be charged 
except as a gratuitous bailee for the loss of them. If, however, the carrier 
or coach-proprietor professes to carry both passengers and luggage, he is 
clothed, as regards the conveyance of the luggage, with the obligations 
and responsibilities of a common carrier of goods for hire (p), whether the 
hire is paid by the passenger or by some other person on his behalf or for 
his benefit (9). 

Concealment of risk by consignors , — person who gives a carrier goods 
of a dangerous character to carry, and which require more caution in their 

(m) Stmri v. Crawhy, 2 Stark. 824. (jn) Brooke v. Plckmck, 4 Bing. 21 fi. 

(») Hawkes v. Smith, 1 Car. & M. 72. {q) Marshall v. York, Netve. itc. BaiU 

(o) Trent Nav, Co, v. IVard, 3 Eap. 130. Co,, 11 C. B. 665 ; 21 Law J., C. P. 24. 
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carriage than ordinary merchandise, and which, without such caution, 
. would be likely to injure the carrier and his servants, is bound in law to 
give notice of the dangerous character of such goods to the carrier, and 
if he fails so to do he is responsible to the carrier, or to his servants, for 
the injurious consequences of his neglect (r). 

Contributory negligence. — If goods delivered to be carried are lost or 
stolen by the way, and the conduct of the bailor or consignor himself has 
in any way conduced to the loss, he has no ground at common law for 
seeking compensation at the hands of the common carrier. If a man, for 
example, sends bank-notes, sovereigns, or valuables, to a common carrier 
to be carried disguised as merchandise, or as a parcel of ordinary value, 
requiring no more than ordinary care, and the valuables are stolen, the 
common carrier is not responsible at common law for the loss, inasmuch 
as the neglect of the consignor in not apprising him of the extraordinary 
value of the parcel, in order that extraordinary care might have been 
taken of it, may have been the occasion of that loss (ante, p. 16); and 
“ the holding out by the consignor as an ordinary risk what is in reality 
an extraordinary risk is a legal fraud — dolus malus^ — and ex dob mala 
non oritur actio ’* (s). 

Inability of the common earner to rid himself of the public duties imposed 
upon him. — A person who undertakes the public employment of a common 
carrier of merchandise, or of passengers and luggage, has no more right 
to engraft upon his employment the terms that “ all merchandise is carried 
at the risk of the owners,” or that “ all luggage is carried at the risk 
of the passengers,” and that “ he will not be responsible if it is lost 
or damaged by the way,” than a common innkeeper has to refuse to 
receive guests except on the terms that he shall not be responsible for 
the safe-keeping of their goods and luggage deposited in his inn (post, 
6. 2). The consignor of merchandise or the passenger has a right to 
reject these terms, and to insist on the merchandise or the customary 
allowance of luggage for a passenger, to be taken at the common carrier’s 
risk, provided he makes the declaration of value, and is ready to pay the 
premium of insurance in those cases where the declaration and payment 
are required bjr law (post, p. 397). “ The traveller,” justly observes an 
American judge, “ is under a sort of moral duress, a necessity of employ- 
ing the common earner, and the latter shall not be allowed to throw oflf his 
legal liability. He shall not be privileged to make himself a common 
carrier for his own benefit and a mandatary or less to his employer. 
He is a public servant, with certain duties defined by law, and as Ash- 
hurst, J., said of the duties of innkeepers, they are indelible ” (<). 

(r) Farrant v. Barnes^ 11 C. B., N. S. & Aid. 37. 

553; 31 Law J., C. P. 139 ; post, ch. 17, (t) Cowen, J., Cole v. Goodwin, 19 

s. 1, FnAUDuiiKNT CoNCEALMKNT. Wend. 281. Hollister Y. Nowlen, ib. 234. 

(«) Bayley, J., Batson v. Donovan, 4 B. Angell on Carriers, App. xviii. xxiii. 
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“ If the carrier should perchance refuse to carry the stuflfe, unless pro- 
mise were made unto him that he should not be charged for any misde- 
meanour that should be in him, thc}>romise were void ; for it were against 
reason and against good manners, and so it is in all other cases like ” (u). 

Statutory ’protection of common earners in respect of the carriage of 
gold and silver^ title-deeds, valuables, — By the statute 11 Geo. 4, and 
1 Wm. 4, c. 68, commonly called the Carriers’ Act, reciting that by 
reason of the frequent practice of bankers and others of sending by the 
public mails, stage-coaches, and public conveyances by land for hire, 
parcels and packages containing money, bills, notes, jewellery, and other 
articles of great value in small compass, much valuable property is ren- 
dered liable to depredation, and the responsibility of common carriers for 
hire is greatly increased ; and that through the frequent omission by 
persons sending such parcels to notify the value and nature of the contents 
thereof, so as to enable such common carriers, by due diligence, to protect 
themselves against losses arising from ^heir legal responsibility, and the 
difficulty of fixing parties with knowledge of notices published by such 
common carriers, wdtli the intent to limit such responsibility, they have 
become exposed to great and unavoidable risks, and have thereby sustained 
heavy losses; it is enacted, that no common carrier by land for hire shall 
be liable for the loss of, or injury to, any gold or silver coin, or any gold 
or silver in a manufactured state, or any precious stones, jewellery, watches, 
clocks, or time-pieces, trinkets, bills, orders, notes, or securities for j)ay- 
ment of money, stamps, maps, writings, title-deeds, paintings, engravings, 
pictures, gold or silver plate, or plated articles, glass, china, silks in a 
manufactured or unmanufactured state, and whether wrought up or not 
wrought up w'ith other materials, furs, or lace, contained in any parcel or 
package which shall have been delivered either to be carried for hire or to 
accompany the person of any passenger in any public conveyance, when 
the value of such articles or property contained in such parcel or package 
shall exceed the sum of ten tounds, unless at the time of the delivery 
thereof at the office, warehouse, or receiving-house of such common carrier, 
or to his book-keeper, coachman, or other servant, for the piu-pose of being 
carried, or of accompanying the person of any passengei', the vtdue and 
nature of such articles or property shall have been declared by the 
person sending or delivering the same ; and the increased charge therein- 
after mentioned, or an engagement to i)ay the same, accepted by the 
person receiving such parcel or package. 

Of the fixing up of notices required by the statute. — And (s. 2) that 
when any parcel or package containing any of the specified articles shall 
bo delivered, and its value and contents declared, and such value shall 
exceed ten pounds, it shall be lawful for such common carriers to demand 

. (ii) Doct. Si Stud. Dial. 2, ch. 30; Noy’s Maxims, ch. 43, 02. 
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and receive an increased rate of charge, to be notified bj some notice 
affixed in legible characters in some public and conspicuous part of the 
office, warehouse, or receiving-house where such parcels are received by 
them for the purpose of conveyance, stating the increased rates of charge 
required to be paid over and above the ordinary rate of carriage as a com- 
pensation for the greater risk and care to be taken for the safe conveyance 
of such valuable articles, and all persons sending or delivering parcels con- 
taining such valuable articles at such office shall be bound by such notice, 
witliout further proof of the same having come to their knowledge. And 
(s. 3) that when the value shall have been so declared, and the increased 
rate of charge paid, or an engagement to pay the same shall have been 
accepted, the person receiving such increased rate of charge, or accepting 
such engagement, shall, if required, sign a receipt for the parcel, acknow- 
ledging the same to liave been insured, which receipt shall not be liable 
to any stamp duty ; and if sucli receipt shall not bo given when required, 
or such notice shall not have been affixed, the common carrier shall not be 
entitled to any benefit or advantage under the act, but shall be responsible 
as at common law, and be liable to refund the increased rate of charge. 
No public notice or dcclaralio]i is (s. 4) to limit, or in anywise affect the 
liability at common law of any such common carriers. 

JOvery office, warehouse, or receiving-house, which shall be used or 
appointed by any common carrier, for the receiving of parcels to be con- 
veyed, is (s. h) to bo deemed and taken to bo the receiving-house, ware- 
house, or office of such common carrier. And where any parcel shall 
have been delivered at any such office, and the value and contents declared, 
and the increased rate of charge ])aid, and such parcel shall have been 
lost or damaged, the party entitled to recover damages in respect of such 
loss or damage shall also be entitled (s. 7) to recover back such increased 
charges, in addition to the value of such parcel. 

Nothing in the act is (s. G) to annul or affect any special contfact 
between such common carriers and any other parties for the conveyance of 
goods and merchandise ; nor (s. 8) to protect any common carrier for 
hire from liability to answer for loss or injury to any goods or articles 
arising from the felonious acts of any coachman, guard, book-keeper, 
porter, or other servant in his employ, nor to protect any such coachman, 
&c. from liability for any loss or injury occasioned by his own personal 
neglect or misconduct. 

When a declaration of value is a condition •precedent to any liability on 
the part of the cennmon carrier, — This act, it will be observed, applies 
solely to common carriers by land, and the effect of it is to prevent the 
owner or consignor from recovering from the common carrier the value of 
any of the enumerated articles when the value of the contents of the 
parcel or package in which they are inclosed exceeds 10/., and the value 
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has not been declared, and the increased rate of charge paid by the con- 
signor pursuant to the statute. The declaration of value must be made 
by the consignor, whether the common carrier has or has not a notice 
or tariff of charges for the increased risk of conveyance of such articles 
stuck up in his office, and whether the articles are delivered at the office 
of the common carrier, at the sender’s house, on the road, or anywhere 
else. The act requires the person who sends the goods to take the first 
step, by giving that information which he alone can give, and if he does 
not take that first step, then he cannot maintain an action for the value 
of the lost article by reason Of the first section of the statute, which 
expressly says that the common carrier shall not be liable unless the 
declaration is made (x). As soon, however, as this has been done, the 
common carrier is entitled to have and to demand an increased rate of 
remuneration, which is in the nature of a premium for insurance, provided 
he has a tariff or notice stuck up in his office of the sums he charges 
above the usual rate of charge for the carriage of the articles. If there is 
no tariff, he lias ^hen no right to charge the increased rate, and he loses 
(provided the 'declaration ot value has been duly made by the consignor) 
the protection of che act (//). The declaration of value having been made, 
the common carrier has no right to know the exact nature of the contents 
of the parcel, unless he has reasonable grounds for believing that it con- 
tains articles of a dangerous character (z). And if, after the declaration 
has been made, he receives the goods without demanding an increased rate 
of charge, he is not protected by the statute (a). 

By whom the declaration of value is to he made ami the increased rate of 
carnage paid, — In a case before Lord Ellcnboroiigh, before the passing of 
the Common Carriers’ Act, it was held that where a tradesman at Gosport 
received an order in writing for goods to be forwarded to Plymontli, he 
had an implied authority to do all that was necessary to be done to insure 
thdm a safe conveyance ; and, therefore, that when it was necessary to 
declare their value, and pay an increased charge for insurance, it was his 
duty to make the declaration and the payment, so as to enable the con- 
signee, in case of loss, to secure his indemnity from the common carrier (Jb ) ; 
but the limitation of the liability of common carriers in respect of the 
carriage of glass, china, and the articles mentioned in the Carriers’ Act, 
being now established by act of parliament, must be taken to be known 
to consignees and consignors alike throughout the kingdom ; and it is not 
the practice, nor, it is apprehended, is it in general the duty, of the con- 
signor to pay the carriage and insure articles directed to be forwarded by 

{x) Pianciani v. Loud. A S, W. Rail, 296; 23 Law J., C. P. 73. 

CV?., 18 C. B. (a\ Rehren* v. Qt. North. Rail, Co.^ 31 

(y) Raxendale v. Ifart, 21 Law J., Law J., Exch. 299 ; 30 ib. 153. 

Exch. 123 ; 0 Kxch. 789. Clarke v. JlutchinSf 14 East, 470. 

(z) Crouch V. Ltmd. <t N, IF., 14 C. B. 
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his customers, unless he receives express directions so to do (c). If, 
indeed, the articles are of an extremely fragile character, and likely to he 
damaged without great care, or, if they are of unusual value, it .would be 
the duty of the consignor to declare their nature and value to the common 
carrier, that proper care might' be taken of them (ante, p. 395) ; and it 
would be prudent for the consignor, before forwarding goods of this 
description, to require instructions from the consignee as to the insurance 
of them. 

Articles to which fiie statute extends. — Tlie statute extends to all the 
articles enumerated in the first section, although not within the words of 
the preamble, an article of great ^alue in a small compass.” It is not 
sufficient for the owner to describe in writing on the outside of a parcel or 
box the nature of the contents. The carrier must have distinct information 
thereof, and an opportunity of demanding the increased rate of carriage (d). 
Hat bodies made of felt, which is a substance composed partly of the soft 
fur or down of the rabbit detaclicd from the skin, and partly of the wool 
of sheep, have been held nut to be “ furs ” within the Common Carriers’ 
Act (e)j but dresses of silk made up for use are silks within the operation 
of the act (/). By the term “ writings ” is meant writings of value, and 
therefore an instrument in vvriting in an imperfect state, intended to 
secure a large sum of money, but not being a valid and complete security 
at the time of the loss, is not within the statute ((/). If the contents of 
a parcel or package exceeding 10/. in value are of a miscellaneous character, 
consisting partly of enumerated articles and partly of things not mentioned 
or comprised in the act, the common carrier is released from all liability 
in respect of the former, but, as regards the latter, his common-law liability 
remains the same as before the passing of the statute. Thus, if a trunk 
containing linen and wearing apparel, jewellery, and trinkets, exceeding 
lOZ. in value, be delivered to a carrier to be carried for the ordinary hire, 
or to accompany the person of a passenger, and such trunk is lost by the 
way, the carrier is not liable for tlie value of the jewellery and trinkets (A), 
but he remains responsible for the value of the trunk and linen and 
wearing apparel, as at common law before the passing of the act. If, 
however, the contents of the parcel or package consist entirely of the 
enumerated articles, the common carrier is by the express terms of the act 
freed from all responsibility and liability in respect of the loss thereof, if 
the consignee has not declared the nature and value of the article, and 
paid, or agreed to pay, the increased charge specified in the notice, although 

(c) Co&hny V. TutCy 3 Campb. 129, ruling Davey v. Mamn^ Car. & M. 50. 

Bailey v. Sweetuiy, 9 C. B., N. S. H57. (y) Stoessiyer v. 8. E. R. Co,^ 23 Law 

(«/) Oireii V. liunwlt, 2 C. & M. 353 ; J., Q. B. 203. As to pleading the act, 

4 Tyr. 133. Boysv. Pink, 8 C. & 1*. 301. Smith v. Land. <t Br. <tc. R. Co., 7 C. B. 

{e) Mayhew v. Nehon, 0 C. & P. 58. 789. 

(/) Bemstein v. Baxendah^ 0 C, B., (A) Bernstein v* Baxendale, 28 LawJ., 

N. S. 259 ; 28 Law J., G. 1*. 266, over- C. P. 265. 
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the loss may liave been occasioned by the grossest negligence (i). If an 
nninsurcd parcel or package consists entirely of enumerated articles, the 
plaintiff would not be entitled to recover even the value of the box or case 
in which they are contained (!•). 

If the consignor, after he has made the declaration of value, objects 
to pay the ad valorem rate of carriage or premium of insurance, and wishes 
to have the parcel carried as a parcel of ordinary value, at “the ordinary 
rate of carriage for ])arcels of similar bulk anu weight, the carrier may, if 
he pleases, waive his right to the increased remuneration or premium of 
insurance, and agree to carry for a smaller sum, upon the terms that he is 
not then to be responsible upon the extended customary liajnlity of a 
common carrier, as an insurer against robbery and the dangers and acci- 
dents of the road. “This limitation,” observes Parke, B., “it is com- 
petent for a common carrier to make, because, being entitled by common 
law to insist on the full price of carriage being paid beforehand, he may, 
if such price be not paid, refuse to errry upon the terms imposed by the 
common law and insist upon his own terms” (/). And if, after the 
declaration ha'’ been made, the carrier receives the parcel without demanding 
the increased rate or charge, he receives it as an insurer of its safe convey- 
ance; and the same result follows if lie has failed to notify his increased 
rate of charge in accordance with the terms of the statute (m). 

Losses covered hf the statute, — The term “ loss ” in the statute means 
loss of things by the carrier, or his servants, in the course of the carriage 
of them, cither by losing them from their vehicles, or mislaying them, so 
that it was not known where to find them when they ought to have been 
deli\ered ; and not the loss that may be sustained by an owner or con- 
signee by reason of the non-delivery of the chattel in due time, or by 
reason of great delay in its delivery, whereby the use of the chattel, or the 
means of turning it to advantage, were lost (ii). 

Loss of fjiuKh from theft, by the common earner's servants. — Nothing con- 
tained in the Carriers’ Act is, as we have seen (s. 8), to protect any common 
carrier for hire from liability to answer for loss of, or injury to, any goods 
or articles arising from the felonious act of any servant in the carrier’s 
employ. If, therefore, the common carrier relies upon the statute as a 
defence, contending that there ought to have been, and that there was 
not, any declaration of value on the part of the consignor, of the article 
alleged to have been lost, the defence is rebuUed, and the case taken out 
of the operation of the statute, by showing that the loss arose from the 
felonious act of the carrier’s servant (o). 

(i) Hinton v. Dihhin, 2 Q. B. ( 71 ) Hearn v. Lond. dt 8. W. R. Co,^ 10 

(A) Wytd V. Piekford, 8 M. & W. 402. Excli. 801 ; 24 Law J., Kxch. 180. 
f/) Ib. 458. (o) Metcalfe v. Lond. d; lir. Rail. Co,^ 

(m) Behrens v. Gt. Nirrth. Rail. Co.,Q 4 C. B., N. S. 307; 27 Law J., C. T. 
H. A N. 300 ; 30 Law J., Kxch. 153. 205. 



401 


SECT 1.] » COMMON carriers’ NOTICE — SPECIAL CONTRACTS. 

When the goods have been accepted by a carrier under a special con- 
tract for the carriage of them, the statute does not apply. Where, there- 
fore, a common carrier has given express notice to the consignor that he 
will not be responsible for parcels or packages above the value of lOZ., 
unless the value is declared, and an increased rate of remuneration paid 
according to a printed tarilf or scale of charge, and the common carrier 
afterwards accepts a parcel to be carried, knowing it to be worth more 
than lOZ., without demanding or receiving the premium for insurance, and 
the parcel is purloined by his own servant, he is not necessarily responsible 
for the theft (/?). Having received the goods under a special contract, 
and not upon his custoniary liability as an insurer of safe conveyance, he 
is chargeable only for negligence and want of ordinary care. The loss by 
theft is priind facie proof of negligent keeping, but it is not absolutely 
conclusive, and the special carrier may exonerate himself from liability for 
the theft by proving bis own care and watchfulness, and showing that 
there was no want of any j)roper precaution on his part to guard against 
theft by bis servants. “If the consignor,” observes Lord Tenterden, 
“ has concealed the value of the i)arcol from the carrier, and has adopted 
a disguise for it likely to prevent the carrier from taking any particular 
care of the parcel, and yet not so completely concealing its nature as to 
prevent it from being selected for dc])rcdation by a dishonest servant, and 
the loss is the coiivscciuencc of the means he has adopted, then he caniiot 
maintain an action in respect of the loss ” {<7). 

All persons who arc actually, though casually and incidentally, em- 
ployed by the common carrier in doing the work of carrying, are the 
servants of the latter, although they may be the regular servants of some 
other parties, receiving wages from them and not from the carrier (r). 

Inahility of railway ami caaal, companies fo e.ronerate themselves from 
liability for their own ncylect^ defanlt, or breach of duty by notice^ condition^ or 
declaration. — I3y s. 7 of the Jtailway and Canal and Traffic Act (17 & 18 
Viet. c. 31), every railway company and canal company is made liable for 
the loss of, or for any injury done to, any horses, cattle, or other animals, 
or to any articles, goods, or things, in the receiving, forwarding, and 
delivering thereof, occasioned by the neglect or default of such company, 
or its servants, notwithstanding any notice, condition, or declaration, made 
and given by such company contrary thereto, or in anywise limiting such 
liability ; every such notice, condition, or declaration, being thereby 
declared to be null and void. But it is provided that nothing therein 
contained 'shall be construed to prevent the said companies from making 
such conditions with respect to the receiving, forwarding, and delivering 

{p) Butt V. Gt. West. Rail. Co.. 11 C. 154. 

B. 140. Gt. West. Rail. Co. v. Rimell, (r) Machu v. Land, dt 8. W. R, Co., 2 
27 Law J., G. P. 204. Exch. 426. 

(9) Bradley v. Waterlwuse, 1 M. & M. 
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of any of the said animals, articles, goods, or things, ns shall be adjudged 
by the court or judge before whom any question relating thereto shall be 
tried to be just and reasonable (s). 

This statute does not enable railway companies to frame such regula- 
tions and make such conditions with respect to the receiving and forward- 
ing of goods and chattels as will enable them substantially to escape from 
their common law or statutory liability to carry passengers’ luggage, and 
such things as tliey ordinarily profess to carry.; but they may attach rea- 
sonable conditions to the receiving, forwarding, and delivering them ; and 
then, if those reasonable conditions are not assented to and signed, they 
may refuse to carry. 

Where an act of parliament aiithorised a railway company to make 
regulations respecting passengers’ luggage, and the company, ^y their 
regulations, requiivd the passengers to see their luggage marked with the 
company’s labels, and stated that the company would not be responsible 
for the loss or detention of any article of luggage not so marked and pro- 
perly addressed, and the i)laintiff, who was a passenger, required the 
company’s porter to label and take into the luggage-van some wearing 
apparel wrapped in a shawl, and properly addressed, and the porter refused, 
as the company had made it a rule not to label shawls, it was held that 
the company was res])uiisible for the porter s refusal to receive the shawl ; 
and that the company could not make regulations having the ellect of 
divesting them of their common -law liability to receive and carry the 
article as luggage {t). 

In cases where railway companies under the Carriers’ Act, or the 
Railway Traffic Act, are entitled to demand an increased rate of charge 
for insuring the safe conveyance of particular articles, and the consignor 
objects to the increased rate of charge, and it is agreed that the company 
shall receive and fonvard certain articles uninsured, this nmy he taken 
as doing away with their common-law liability as insurers of tlio safe 
conveyance of the articles, but does not exempt them from rcsjumsibility 
for losses by iiegligeuoc through their own default (m). 

If goods arc accepted for conveyance under a si)ecial contract, wliereby 
the carrier exempts himself from liability from loss or damage of a par- 
ticular character, such as leakage or breakage, this will not exempt him 
from responsibility if the leakage or breakage lias been caused by his own 
negligence, or the negligence of his servants in storing the goods (a:). 

Signature of notices^ comliiions^ declarations^ and special contracts.— By 

(s) As to the construction of this sec- Law T, R., N. S. 768 ; 27 Law J., Q. B. 
,tion, see Peek V. North Staff, Rail. Co., 8 470. 

L. T. li., N. S. 770. (j?) PhillipH v. Clark, 2(5 Liiw ; 

(0 Munstrr v. S. E. Rail. Co., 4 C. B., 2 0. B., N. S. 100. v. Lanv. 

N. S. 076 ; 27 Law J., C. P. 012. A York, Ac. Rail. Go., 4 H. & N. 627 ; 

(«) Peck V. North Staff. Rail, Co,, 8 28 Law J., Exch. 353. 
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6. 7 of the Railway and Canal Ti*affic Act it is further enacted, that no 
special contract bet\vccn a railway and canal company^ and any other 
parties, respecting the receiving, forwarding, or delivering of any animals, 
articles, goods or things, as aforesaid, shall be binding upon or affect any 
such party, unless the same be signed by him or by the person delivering 
such animals, articles, goods or things respectively, for carriage. 

* Before the statute, every case in which a special limited liability was 
substituted for the general common-law obligation of the carrier, whether 
by notice acquiesced in, or document signed by the customer, was one of 
special contract, and the statute is to be construed with reference to that 
state of the law ; so that every notice, condition, and declaration, under 
the statute, however reasonable, must be made in writing, and be signed 
in the m5de provided ])y tlie statute, in order to be binding in law upon 
the party sought to be alfected by it (y). If a man has an opportunity of 
reading the conditions, and chooses to sign them without reading them, 
he is nevertheless bound by them, if they are reasonable (z). 

What are just and reafionahle vonditiouft ir,spec(ing the receiving^ forward- 
ing^ and delivering goods. — The reasonableness or unreasonableness of the 
condition made by the company with respect to the receiving, forwarding, 
and delivering goods and chattels, will materially depend ujjon the nature 
of the articl(*s to be eonveyod, the degree of risk attendant upon their 
conveyance, the. rate of charge made, and wliother the railway company 
was bound by the coniiiion law, or by statute, to carry the articles on 
being paid the eusUnnary hire, or wlietber it was in its power to reject 
them altogether and refuse to carry them upon any terms (f/). 

Kvery stiimlatioii or condition professing to exempt a railway com- 
pany or canal conq)any from liability for its own negligence or misconduct, 
or that of its servants and agents, is un just and unreasonable. “ It is 
inqiossible,” justly observes Lord Kllenborough, “ without outraging com- 
mon sense, to allow carriers to say, * We will receive your goods, but we 
will not be bound to take any care of them, and will not be answerable at 
all for any loss occasioned by our own misconduct, bo it ever so gross and 
injurious ’ ” (/>). 

Where horses were delivered to be forwarded by a cattle-truck from 
Tiiverpool to York for reward, and the owner was required to sign a ticket 

• 

(y) M*.\fn»usv. Lanr. it York Rail, Co.^ Er. Rail, Co., 1 El. E. ct El. 112; 30 

Peek V. North Staff'. Rail. Co., ut sup. Law J., Q. B. 273. As to what, is a rea- 

JSimons v. Ct. JCrsf. Rail. Co., 18 C. B. sonable per-r»'iUa{?e chnjjjc on declared 

H2(» ; 23 Law J., C. V. 25. Real \. South value, see Ilairison v. Loml. Br..A S, C, 

Dvv. Rail. Co., 6 11. A N. RS3. Rail. Co., 31 Law J., Q. B. 113. 

(z) Lvu'is V. 07. Wr&t. Rail. Co., 6 11. (/*) Lifon v. Mvlh, 6 East. 438. L<L 

&N. 874; 29 Law J., Excl). 425. Weiisb'vdale, Peek v. North Staff. Rail. 

(a) Partlinqion w South Wales Rail. Co., Co., 32 liaw J., Q. B, 8 L. T. K., N. S. 

1 H. & N. '393. Simons v. Ct. West. 770 ; and see ante, p. 395. 

Rail. Co., 18 C. B. 805. Carton v. Rrist. 
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Containing a memorandum to the effect that the ticket was issued subject 
to the owner’s undertaking all risk of conveyance, loading and unloading, 
as the company would not be responsible for any injury or damage, how- 
ever caused, occurring to live stock travelling upon the railway, or in their 
vehicles, and the defendant’s servants provided a truck which, in external 
appearance, and so far as the defendant’s servants knew, was sound, and 
sufficient for the conveyance of the horses, but it was in fact unsound, and 
of insufficient strength for the purpose, and a hole was made in the bottom 
of the truck during the journey, and one of the horses got his leg through 
the hole and ^vas injured ; .it was held that the railway company was 
responsible for the damage done to the horse, notwithstanding the terms 
of the special contract signed by the owner of the horse. We are of 
opinion," observes the court, “ that the condition or special contract in this 
case is not just aiird reasonable. In order to bring the defendants within 
its protection, it is necessary to construe it as excluding responsibility for 
loss occasioned, not only by all risks of whatever kind directly incidental 
to the transit, but also for that caused by the insufficiency of the carriages 
provided by the defendants, though occasioned by their own negligence or 
misconduct. The sufficiency or insufficiency of the vehicles by which the 
companies are to carry is a matter, generally speaking, which they, and 
they alone, have the means of fully ascertaining ; and it would be unrea- 
sonable and mischievous if they were to be allowed to absolve themselves 
from the consequence of neglecting to perform properly that which seems 
naturally to belong to them as a duty. It is unreasonable that the com- 
pany should stipulate for exemption from liability for the consequences of 
their own negligence, however gross, or misconduct, however flagrant ; 
and that is what the condition under consideration professes to do. That 
condition is therefore void, and the case stands simply u[)on the ground 
that the jilaintifl has employv^d the defendants to carry his horses safely, 
and that they have used an insufficient and improper vehicle for that 
purpose, whereby the liorses have been injured ’’ (r). 

The court is bound to look at the particular matter in each case to sec 
whether the condition is reasonable or not ; and it has been held that a 
condition which seeks to relieve a railway company from tlic consequences 
of the loss or non-delivery of goods, by reason of insufficient or imj)ropcr 
package, is not reasonable {d) ; and if the condition is framed without 
limitation or exception, so as to exempt the company from all responsi- 
bility for injury, how'ever caused, it will be void, as being neither just nor 
reasonable (c). 

(o) M^Mnnm v. Lnnc. A Yorh, Ar, C. B. 830 ; 20 Law J., C. P. 25. Lfl. 

Co.^ ante, p. 402. M^Canrf v. Loud, Wcnslpyiliile, Pec/f v. North Staf}'. rfr 

di NftHhrWtat. Hail. Co., 7 H. & N. 477 ; 8 L. T. B., N. S. 772. 

31 I.aw.J.. Exch. 05. (r) Peek v. North Staff. Rail. Co., 8 L. 

(rf) Smons V. at. West. Rail. Co., 18 T. II., N. S. 708 ; 10 H. L. C. 
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Commencement and duration of the liability — Damage or loss of goods in 
warehouses, — When the common carrier of goods carries on the business 
both of a warehouseman and a common carrier, the nature and extent of 
Ijis liability will depend upon the character in which he holds the goods 
at the time of the loss. If they are received into his warehouse to await 
the future orders of the owner or consignor as to their destination, he is 
clothed only with the ordinary duties and responsibilities of a warehouse- 
man or. bailee for hire (/). But if the destination is marked out, and he 
has nothing to do but to forward the goods on the earliest opportunity to 
the place indicated, he is responsible as a common carrier for any loss or 
damage that may occur to the goods in the warehouse, as they are then 
in transitu in contcni2)lation of law {g\ Whenever the common carrier 
receives goods to be ke2)t until called for, or until he has orders from the 
consignee to forward them, he holds them as a bailee for hire and not as 
a gratuitous bailee, although he does not charge warehouse rent ( 4 ). 
Goods received at the cloak - room of a railway company, therefore, are 
not received by the company in their capacity of common carriers, but 
sim]dy as bailees for hire (/). 

Ddivety of goods at the place of destination. — The common carrier of 
goods is bound, in common with all carriers for hire, to carry the goods 
intrusted to him for conveyance to their place of destination with reason- 
able expeditioii {/*:), and deliver them into the hands of the consignee, or 
of some person expressly or imjjliedly authorised by him to receive them ; 
and he must of course, in all cases, take especial care that they are delivered 
into the hands of the right person (/). When the carriage is by land, the 
goods must be sent to the residence of the consignee, for the common 
carrier is not released from responsibility by leaving them at the coach- 
office, or at an inn by the road-side at Avhich the coach usually stops, 
unless he has received directions from the consignee so to do (?n). If 
he tenders them at the residence of the consignee, and is ready to deliver 
them on receiving payment of bis hire, he has fulfilled his contract as a 
carrier ; and if the hire is not paid he is not bound, as we have already 
seen, to part with the possession of the goods : but he may lawfully take 
them back to his own warehouse, or place of business ; and he holds them 

(/) Cnims v. liobins, 8 M. A' AV. 208. 478 ; 2 Dowl. N. S. 010. Bl^ck v. 

Gamrffc* V. YVfw/ («V., 4 T. Jl. 5H2. Jiaxvminlv, I Exch. 410; 17 Law J., 

( 7 ) Forirard v. Piilard, 1 T. K. 27 ; Exch. .'>0. 

Buller, J., 5 T. 11. 808. As to accidental {/) Qnldvn v. Manning ^ 8 AVils. 433; 

fires in warehouses, see 0 Anno, c. 81,s. 0 , 2 AV. 111. 010. Birkvt v. WitlaHj 2 B. 4; 

made i)erpetual by 10 Anne, c. 14, s. I ; Aid. 850. J)njf' Budd. 6 Moore, 400. 

ante, p. 208. Stephenson v. Hart^ 1 M. & P. 357 ; 4 

(A) White V. Humphrey^ 12 Jur. Q. B. Bing. 470. 

417. (in) Load, it North-West. Rail. Co. y. 

(0 fan Tolly. 8. E. R. Rail. Co., 31 Bartlett, 7 H. & N. 400; 81 Law J., 

Law J., C. V. 241. Exch. 02. 

(A) Raphael v. Pic/ford, 6 So. N. R. 
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thenceforward not as a common carrier, but as a bailee for hire, or (if he 
is not entitled to charge, or does not charge, warehouse rent) as a gratui- 
tous bailee (n). And if the consignee, having no warehouse of his own, 
asks liiin to keep the goods until he can conveniently send for them, the 
common carrier thenceforth holds the goods only as a warehouseman for 
hire, or a gratuitous bailee, according as he may or nia}^ not be paid for 
his care and custody of them (o). When the carriage is by water, the 
delivery at a wharf is not a delivery to the consignee, unless it is made so 
by the usage and practice of the port where the delivery takes place ; but 
the master is bound to give’ the consignee notice of the arrival of the 
goods, and is not released from his responsibility for their safety until a 
reasonable time has elapsed after the giving of the notice for the consignee 
to come and fetch them. He cannot escape from his liability as a common 
carrier by immediately landing the goods at a public wharf, without giving 
notice to the consignee, and giving him an opportunity of receiving them 
from the ship’s side ; and if he does s'^ land them, and they are destroyed 
upon the whar^ by an accidental fire before the consignee has had an 
opportunity taking them away, the shipowners will be responsible for 
the loss (p), 

Delicery of Itiggngc at raihvag stations. — In the case of the carriage of 
passengers with luggage by railway, if it is the usual course for the 
luggage to be taken from the train by the conipany’s servants and delivered 
to the passengers on the platform, the company is bound to deliver it 
tliere. And if the company choose to provide a more convenient mode 
of delivering luggage to passengers by employing porters to carry it 
across the platform to the vehicles by wdiich it is to be taken aw’ay, their 
liability as common carriers continues until the porters have discharged 
their duty (7). 

Acceptance of goods and passengers to be curried heijond the limits of the 
ordinary destination. — Wlicn a common currier takes into his care a parcel 
directed to a particular place, ami docs not by positive agreement limit 
his responsibility to a part only of the distance, that is prima facie evi- 
dence of an undertaking on his part to carry tlic parcel to the place to 
which it is directed, although the place may be beyond the limits within 
which he ordinarily professes to carry on his trade of a carrier. Ilis 
responsibility, therefore,- continues to the door of the address to which the 
goods are destined, and he cannot release himself from 'such responsibility 
by transferring the goods to another carrier, or sending them by another 


(») Htfrrr v. Crowley, M‘Clel. & Y. IMO. 
(o) In re Webb, 8 Tnunt. 440 ; 0 Moore, 
500, 

( p) Bourne v. Golliffv, S Sc. N. R. 1 ; 
8 ib. 004 ; 7 M. &. Or. 850. Hynh v. 
Hay^ 4 T. K. iiOO. WardcUy, Mouritlyan, 


2 F.sp. onn. 

( 7 ) lUchnrds v. Loud. <t Jlr. di\ Rail. 
Co„ 7 C. R. H;M); 18 Law J., C. J». 251. 
Butcher v. Loud. A 8. W. Raif. Co.^ 10 
C. B. 10. 
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con7eyance (r). If a railway company, for example, accepts goods for 
conveyance to a particular destination, beyond the limits of its own lino 
of railroad, and the' goods are lost whilst in the hands of another railway 
company, to whom they have been delivered to be forwarded on their 
journey, the first railway company is the party to be sued by the owner 
of the goods for the lt)ss of them (s), unless the company has by express 
contract limited its liability to loss and damage occurring on its own line 
of railway {t). 

In the absence of special circumstances, the responsibility of a railway 
company in and about the conveyance of goods accepted by them for 
delivery at a particular destination is the same, whether their own line 
extends the whole distance or stops at an intermediate ]ioint, and the 
railway companies carrying the goods beyond the limits of the first line of 
railway arc, in respect of the conveyance and delivery of such goods, to be 
regarded as the agents of the railway company which originally received 
the goods (?^). The same principle applies to the couvt'yance of pas- 
sengers (a?). 

Loss of passengers' luggage hy railway companies . — Most of the railway 
acts provide that, without extra charge, it shall be lawful for every 
passenger by railway to take with him articles of clothing of a certain 
weight and dimensions, and that the company shall not be responsible 
for the safe carriage or custody of, or for any loss of or injury to, articles 
carried iij)on the railway with, or accompanying the person of, or belong- 
ing to any passenger, or delivered for the purj)osc of being carried, other 
than such passenger’s articles of clothing. Articles of clothing in the 
act of parliament mean such things as a man generally retpiircs and takes 
with him, and arc ordinarily used by travellers, and may extend to a 
dressing-case. A railway company has no power to make a by-law 
abridging the rights of passengers in respect of their luggage, and, there- 
fore, where the Great Western Kail way Comj)any made a by-law to the 
effect that they would “ not be res{)onsiblc for the care of luggage unless 
booked and paid for,” it was held that the by-law was null and void (y). 

Kailway companies are responsible for the acts and omissions of their 


(?•) Garnett v. Ill flan j Ti Aid. 53. 
(.s) Mnschamp v. Lnnr. cf- Prest. Pail. 
On., H M. it W. 421. Watson v. Amber- 
ifate liait. Co., 15 Jur. 44H. Collins v. 
'liriA. iC Lx. Rail. Co.. 11 l^xcli. 71l() ; 25 
Law J., FiXch. 1H5. Jirist. it Lx. Rail. 
Co. V. ColliHH, 7 H. L. C. 234. irUln/ v. 
West Corn. Rail. Co., 2 H. it N. 7(M). 
Sent horn v. iSontli Staff. Rail. Co.,H Excli. 
345. Mytton v. Mitl. Rail. Co., 4 H. it 
N. 015. Coxen v. Gt. West. R. Co., 5 H. 
& N. 274; 2!i Law J., Exidi. 105. Hayes 
V. 8 . W. Rail. Co., 0 If. C. L. R. 474. 


(/) Foa lrs v. Gt. Western, ifr., 7 Exch. 
(m ; 22 Law J., Exoh. 7C. 

(a) Cronrli v. Gt. West. Rail. Co., 26 
Law J., Exrli. 345 ; 0 \V. K. 391. Scot. ' 
horn V. Snath Staff. Rail. Co., H Ex. 345. 

(x) niativ V. Gt. West. Rail. Co., 7 H. 
it N. 9H7 ; 31 Law .1., Exch. 340. 

(y) Williams v. Gt. West. Rail, Co., 10 
Exch. 15. Gt. irestern. if-c. v. Goodtmrn, 
12 0. 11. 313; 21 Law J.. C. 1*. 197. 
Munster y. S. K. R. Rail. Co., 4 C. B., 
N. S. 008; 27 Law J., C. P. 312. 
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porters in the management and delivery of passengers’ luggage, and are 
responsible for its safe delivery into the hands of tlie passenger, or into 
those of his appointed agent or servant, on the termination of the journey. 
If it is the usual course to deliver the luggage of passengers at a par- 
ticular part of the platform, the company is bound to deliver it there. 
If a railway porter, at the request of a passenger, calls a cab, and places 
the passenger’s luggage on a cab, and there leaves it, and comes away 
without having the means of identifying the \ chicle, and the cab-driver 
goes oif with the luggage before the passenger has taken his seat in the 
vehicle, the railway company will be responsible for the loss {£), If the 
luggage of a passenger is, with the knowledge of the servants of the 
company and with their assent, placed in the carriage in which the 
passenger sits, the luggage is, in point of law, in the custody of the com- 
pany, so as to render them responsible for its loss, unless the loss appears 
to have been occasioned by some misconduct or carelessness of the pas- 
senger himself in dealing with such luggage («). 

Home of the special acts of parliament incorporating railway com- 
panies appear to have the monstrous and unreasonable provision, that 
every passenger tiavelling on the railway shall take his luggage at his 
own risk (5). 

Loss of merchandise carried as luggage. — If a party packs merchandise 
in carpet-bags and portmanteaus, and passes it off upon a railway com- 
pany as personal luggage which he is entitled to have carried gratis, he 
commits a fraud upon the company, and cannot recover for the loss of it ; 
but if the company have express notice that wliut the passenger takes 
with him is merchandise, and the company think fit to carry it without 
demanding any extra remuneration, they will b(j responsible for the loss 
of it (c). 

Limitation of the liahilitg of shipowners. — Tlie Merchant Shipping Acts 
regulate and control, as we have seen (ante, p. 30»3), the liability of owners 
of sea-going ships, or of shares therein, in respect of loss of or damage to 
goods. 

Refusal of the consignee to receive the goods — Liahititg of the carrier as 
bailee. — If the consignee refuses to receive tlie goods, the carrier is not 
thereby exonerated from the duty of taking reasonable care of them, and 
doing what is reasonable in the matter for the benefit of the consignor, or 
the owner of them. If the party to whom they are addressed is not 

( 2 ) Butcher y.Lond. A 8. W. Rail. Co.^ N. 021. 

16 C. B. 13 ; 24 Law J., C. P. 137. (c) Gt. North. Rail. Co. v. Slupherd, 

Richards v. Lund. Br. A 8. C. Rail. Co., iit sup. Cahill v. Land. A North- West. 

7 C. B. 839. Rfdl. Co., 13 C. B., N. S.818 ; 31 Law J., 

(а) Gt. Northern Rail. Co. y, Shepherd, C. P.271 ; 30 ib. 289. Belfmt A Ballifmena 

8 Exch. 30; 21 Law J., Exch. 111. RffU. Co. y. Keys, 8 Jur. N. S. (H. L.) 

Robvnson v. Dunmore, 2 B. i P. 416. 369. 

(б) Mytton v. Mid. Rail. Co., 4 II. & 
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ready to receive them at the place of delivery, the carrier must keep them 
a reasonable time, if he has a convenient place of deposit there, and if he 
has no place of deposit he must deal with them as any reasonably prudent 
person might be expected to deal with his own property (c?). If the con- 
signor or owner of the goods ia known to him, it would bo reasonable to 
expect that he would give him notice of the refusal of the consignee to 
receive them, and seek instructions for the disposal of the property. If 
the consignor or owner is unknown to him, no such notice can, of course,- 
be given, or be reasonably expected (e); but he should deposit the goods 
in some place of safety, and ought not at once to send back the goods to 
the place from wdicnce they came (/). 

Landing of goods hy shipowners where the consignee fails to take them 
away^ is provided for by the Merchant Shipping Acts, in cases where the 
goods arc imported from foreign parts {g). 

Lien of common carriers. — The common law accords to common car- 
riers, who are bound, as we have seen, to receive and carry the goods of 
persons who tender them for conveyance, and arc ready and willing to 
pay the customary hire, a riglii to retain the goods and chattels of such 
persons until they have received the customary remuneration for the ser- 
vices they have been compelled to render them, whether the goods are the 
property of the persons Avbo have tendered them for conveyance, or the 
property of third parties from whom they have been fraudulently taken or 
stolen. Thus, where goods were stolen and delivered to a carrier to be 
carried to Exeter, and the owner finding them in the possession of the 
carrier demanded them of him, and the carrier refused to deliver them 
without being paid the price of their carriage, it was held that he was 
justified in so doing, “ for when the robber brought them to him he was 
obliged to receive them and carry them, and therefore, since the law com- 
pelled him to carry them, it will give him remedy by retainer for the 
price of the carriage ” (/*). 

But the carrier has no right of lien by the common law for anything 
beyond the price of the carriage of the goods conveyed. He cannot detain 
them until he has received payment of a general balance due to him from 
the owners of such goods. Common carriers have oftentimes attempted 
to obtain a lien of this description, and to secure the payment of debts 
due to them for the i)revious conveyance of goods, by giving notices to the 
eflect that all goods delivered to them for conveyance will be holden as a 
security for the payment of such debts, as well as for the payment of the 
price of their own carriage (e). But the common carrier has no right to 

(d) JiafiAom V. Coy's. Rail. Co., &N. 100; 27 Law J., Excli. 345. 

20 Law J., Kxeb. 345. (</) 25 & 20 Viet. c. 03. s. 07. 

(c) Hudson V. liaxendale, 27 Law J., {h) Exeter Cairiers* case, Ld. Baym. 

Exch. 03. 807. 

(/) at. West. Rail. Co. v. Crouch, 3 II. (i) WriglU v. Snell, 5 B. & Aid. 353. 



410 THE LAW OF TORTS — EXTORTION OF COMMON CARRIERS. [cHAP, 

make any such bargain or stipulation. He is bound, as wc have already 
seen, so long as he has room in his cart or carriage, to convey the goods 
of all persons on being tendered his liire for the carriage of the particular 
goods sought to be conveyed ; and if he docs obtain a promise from the 
consignor to the effect that he shall, if he carries the goods, have a right 
to retain them in his hands as a security for the payment of an antecedent 
debt, such promise is a mere nudum pactum^ of no force or effect in the 
eye of the law (^'). 

If a person goes to a coach-office and orders a place to be booked for 
him by a particular conch, and that be done, and he then leaves his port-, 
mantcan at the coach-office, the coach -proprietor will have a lien upon the 
portmanteau for his reasonable and customary remuneration and charge in 
such cases, but not for the full amount of the coach fare. If the party 
merely leaves his portmanteau, and no place is booked, the coach-pro- 
prietor has no lien upon the portmanteau at all (/). When goods deli- 
vered to be carried are received from ‘<he waggon of the common carrier 
by the consignee, and arc merely carried into tlie warehouse to be weighed, 
the carrier hat' no right to charge for warehouse-room ; and if the goods 
are taken up on t!ie road, and have never been booked, he has no right to 
charge for the booking of them.; and if, after tender of the price of the 
carriage, lie detains them for these small charges, the detention is un- 
lawful, and an action may be brought against him in respect thereof (wi). 
A common carrier of [lassengers and luggage has a right of lien upon the 
luggage for the payment of the j)ricc of the carriage of the passenger as 
well as of his effects, but he has of course no right to detain the person of 
tlie passenger or the clothes he is actually wearing (w). And if the 
carrier once parts with the possession of the goods he loses his lien, as in 
other cases. But if he loses the possession by fraud, the lien revives if 
possession is recovered (o). 

Railivw/ cliunjes,m\v:^ihQ c(iual and reasonable, and no undue prefer- 
ence given to one person or class of persons over another. If overcharges 
are made they may be recovered back (^>). 

Charges for packed parcels . — It is unreasonable to make different rates 
of charge to different persons for parcels, whether they be jiacked parcels 
or not (q). In some cases dccitling that an extra charge may be made 
for packed parcels, the company claimed to charge extra to carriers for 
packed parcels, and not to charge extra to customers who were not 


(k) Jiuthr V. Woolcott, 2 N. R., 5 B. A: 
P. 04. Oppeuheim v. RnsseUt 3 B. A V. 
47. Hushjhrlh v. lladjhldy (J East, .’>27 ; 
7 ib. 22*?. 

(/). liifffjins V. Jin’lhertottf f) ( J. & P. 2. 

m) Lnmhei’t v. ICtthinson, 1 Esp. JlO. 

n) Wolf V. Siimnirrs, 2 Cnmpb. 

(o) Wallace v. Wmdgntv, U. A M. 1U4. 


(p) Pvffler V. 'Mourn, (fr. Rail. Co., 6 
H. A N. 044. Gafinn v. Rrist. d Ex. R. 
Co., .‘JO Law J., Q. B. 270. 

((f) Garton v. Rrist. A Ex. Rail. C(j., 
4 H. & N. 40; 2ft Law J., Ex. 1(11). 
endale v. Gt. West. Rail. Co., 8 L. T. Jl., 
N. S. 800. 
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carriers, for what they called inclosurcs, which were in reality packed 
parcels, and the courts have held that an extra charge for a packed parcel 
to a carrier was against the statutes, imposing upon railway companies the 
duty of charging equally to all persons in respect of all goods of a like 
description (r) ; but the comjxiny has a right to divide goods into classes 
by descriptions appropriate to the dilTercnt classes it chooses to make, and 
to make different charges for the different classes (5). 

Passenger fares — Uight of a passenger to alight at intermediate stations. 
— Where a railway company, under the influence of competition, charged 
a low rate of fare to a distant locality, and sought to -prevent passengers 
from getting down at intermediate stations, to which a higher fare was 
charged, on the ground that they had not paid the fare to such inter- 
mediate station, and were answerable to a by-law, subjecting to a penalty 
any person who should enter a carriage w'ithont having previously paid 
his fare, it was held that the by-law was wholly inapplicable; that the 
passenger had paid his fare ; and that the company had no right to pre- 
vent him from getting down at any intermediate station (f). 

Duties and responsibilities of common ferrymen . — A common ferryman is 
a common carrier, and is bound to })rovide safe and secure ferry-boats, and 
safe slips and landing-stages, and all proper means and appliances for the 
safe transit of persons who may have occasion to use the ferry for them- 
selves, or for the transit of their horses and carriages, luggage and mer- 
chandise. Where, therefore, the defendants, as ferrymen, used steamboats 
for transit acjross the river Mersey, from which passengers and animals 
could not safely land without landing-stages and slips, and they provided 
an insecure handrail to a landing-stage, which broke and caused the death 
of the plaintilf’s mare, it was held that they were bound to make good 
the loss {}(). 

Loss of goods by common ferrymen and common hoymen. — Common 
ferrymen and common hoymen, being common carriers, are responsible for 
the safe delivery of goods intrusted to them for conveyance, unless they 
have been prevented by storm, lightning, or tempest, and inevitable acci- 
dent (.r). In Mouse's ease it w'as resolved, “ that if the ferryman surcharge 
the barge, it is lawful for any of the passengers in time of accident and 
necessity to cast the things out of the barge for safety of the lives of the 
passengers ; and the owners shall have their remedy upon the surcharge 
against the ferryman, for the fault was in him upon the surcharge ; but if 
no surcharge w'as, but the danger accrued only by the act of God, as by 

(r) Parker v. GU IVesi. Hail. Co.^ 11 290. 

C. B. 545. Crouch v. Gt. North. 11. Co., (/) Rcff. v. Frere, 4 Ell. & Bl. 508. 

11 Exeb. 742; 25 Law J., Excli. 197. («) Willoughby v. Iforridge, 12 C. B. 

And see Addison on Oontracts, 5lh ed. 751 ; 22 Law . 1 ., C. P. 90. 

p. 502. (.r) .'Imies v. Steven.^, 1 Str. 128 ; Btic. 

(.v) Erie, J., Branly v. S. E. R. Rail. Abr. Carmers, B. Oakhy v. Ports. Ac. 

Go.,, 12 C. B., N. S. 09; 91 Law J., C. P. 8t. Packet Co., ante, p. 399. 



412 


THE LAW OP TORTS — DUTIES OP INKKEEPERS. [CHAP. X. 

tempest, no default being in the ferryman, every one ought to bear his 
loss for the safeguard and life of a man, for ‘ interest reipublicsQ quod 
homines conserventur*” (y). 


SECTION II. 

NEGLIGENCE OP COMMON INNKEEPERS AND LODGING-HOUSE KEEPERS. 

Of the duty of common innkeepers to provide food and shelter fon travellers 
and wayfarers, — Every rnau who opens an inn by the wayside, and pro- 
fesses to exercise t]hc busdness and employment of a common innkeeper, 

is, by the custom of the realm, bound to afford such shelter and accom- 
modation as he possesses to all travellers (c) who apply for it, and tender, 
or are able and ready to pay, the ciistuniary hire, and arc not drunk or 
disorderly, or labouring under contagious or infectious diseases ; and if he 
neglects or relnses so to do, he is liable to an action for the recovery of 
any damages that may have been sustained by reason of such refusal ; and 
also to an indictment at common law («). The innkeeper is bound, more- 
over, to receive and provide for the horses of all travellers w’ho alight at 
his inn, if he has room in his stables ; even, it is said, of those who choose 
only to put up their horses, resorting elsewhere for lodging and entertain- 
ment. But he is not bound to receive the goods of a person who professes 
merely to make use of the inn as a place of de})osit, and not to lodge tliere 
as a guest {b). Neither is he bound to provide for his guest the precise 
room that the latter may choose to select, nor to provide him with a 
bedroom, if he declares it to be his intention to sit up all night. All that 
he is required to do is to find reasonable and proper accommodation for 
his guests ; and if he tenders such accommodation, and the guest refuses 

it, he may compel the latter to quit the inn, and seek for accommodation 
and lodging elsewhere (c). 

The extent of the public duty and obligation of the innkeeper depends 
upon the nature of his public jirofession. If he has only a stable for a 
horse he is not bound to receive a carriage. If he professes only to receive 
ordinary luggage accompanying the person of a traveller, he is not bound 
to take in articles of unusual, extraordinary, and inconvenient bulk, nor 
goods which do not accompany the person of the guest {d). 

(y) Afoiwc’s case, 12 Co. flO. (ft) Saunders v. Plummer, Orl. Bridg. 

(z) Tnylor v. Humphreys, 30 Law J., 227. 

M. C. 242. (r) Fell v. Knight, 8 M. & W. 27fi. 

(rt) Hairthfirn v. Hammond, 1 G. d; K. (</) Broadwood v. (rranara^ 10 Exeb. 
404. Howell v. Jackson, 3 C. & P. 725. 423 ; 24 Law J., Exch. 1. 

Bex V. Ivens, 7 C. & P. 210. 
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Tlie innkeeper cannot discharge himself of tho duty and burthen 
imposed upon him by^thc common law by express notice to his guests (c), 
or under pretence of sickness, want of understanding, or absence from 
home (/) ; but if an infant keeps a common inn, an action upon the 
custom of inns will not lie against him, for his privilege of infancy shall 
be preferred, and take place of the custom {g). 

Who mag he said to he a common innkeeper, — “ Every person who makes 
it his business to entertain travellers and passengers, and provide lodging 
and necessaries for them and their horses, and attendants, is a common 
innkeeper ; and it is in no way material whether he have any sign before 
his door or not ” (/*). A London “ coffee-house,” where beds and provisions 
are furnished by tho day or for the night, or for a longer period, to persons 
in certain stations of life, who may think fit to apply for them, is a 
common inn («). But if a man merely opens a house for the sale of 
provisions and refreshments, and does not profess to furnish beds and 
lodging for the night, ho is not a common innkeeper (Jc), And if he 
professes to let only private lodgings, and docs not offer his house to the 
public as a place of reception, and entertainment, and lodging, for all 
comers who arc able and willing to i)ay for the accommodation offered, he 
cannot be said to keep a common inn. 

Duty of the innkeeper to protect his guest from rohhery and theft, — It 
has been justly observed by the civilians, that the common wants and 
necessities of mankind compel men to trust valuable property to the 
kee])crs of public inns, who have frequent opportunities of combining 
and colluding with thieves, to the j)rejudice of those who trust them ; and 
•it was thought right in the Roman law to deprive such persons of the 
temptation to do wrong, and to compel them to be honest by making 
tlieni responsible for the safety of goods intrusted to their keeping. By 
a public edict of the Roman praetor it w^as ordained, that if shipmasters 
and carriers, innkeei)ers and stablekccpers, did not restore what they had 
received to keep safe, he would give judgment against them (/). 

The construction put upon this edict was, not that the shipmaster, 
carrier, or, innkeeper was bound to deliver the goods safe at all events 3 
but that he was bound to deliver them, unless prevented by a fatale 
damimn, or a loss by wliat was termed the decree of fate, or order of 
destiny, such as a loss by lightning, or an earthquake, or a sudden 

(e) Monjnn v. 0 H. & N. Ji05; rtahi-iaktt, quod cujusqtje salvum FUBE 

30 Law J., Kxcli. Un. iiECEi’iciaNT nisi restituunt in eos 

(/) Bnc. Al)r. Inns, C 4. judicium DxVdo.” — 1%. lib. 4, tit. 9. 

{g) Cross V. AmirveSy Koll. Abr. 2; ** Alaxiina ost utilitas biijus edicti ; quia 

Carth. 101. neccssc est plerimique cornm Odem se- 

(/») Bftc. Abr. Inns, B. Parker v. qui, et res custodiie eorum committere 
Flinty 12 Mod. 2/15. ..... ct nisi hoc essot statutiim ma- 

(/) Thompson v. Larg, 3 B. & Aid. 283. teria daretur cum furibus odversna eos 
Ik) Doe V. iMmingy 4 Campb. 77. quoa recipiuiit, coeundi.”— Dig. lib. 4, 

(/) “Ait Traitor, Nautas, cauponks, tit. 9, s. 1. 
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inundation that could not have been foreseen, and that no human care or 
skill could have provided against or avoided ; or an irresistible attack by 
pirates and hostile forces, the eneiuics of the state. The spirit of this 
edict has been universally adopted by the jurisprudence of continental 
Europe, and was introduced at an early period into onr common law. 

The original writ against an hostler or innkeeper for the loss of the 
goods of his guest declares tliat “ secundum legem et cousuetudinem regni 
nostri Anglise hospitatorcs qui hospitia coinmunia tenent ^d hospitandos 
homines, per partes ubi hujusmodi hospitia existnnt transeuntes, et in 
eisdem hospitantes, eorum bona et eatalla infra hospitia ilia cxistentia 
absque suhtractione, sen amissione, custodire die et iiocte tenentur, ita 
quod pro defectu liujusmodi hospitatvorum sen servientium suorum hos- 
pitibus hujusmodi damnum non eveniat ullo uiodo” (m). 

From the ternio of this writ, which is the foundation of the cxmimon 
law concerning hostlers, it was resohed in Calye’s case (w) : — 

“ 1. That the lodging ought io be a common inn : for if a man be 
lodged, at his request, with another who is not an innholder, if he bo 
robbed in his bouse by the servanta of him who lodge d him, or any other, 
he shall not answer for it, for the words arc, ‘hospitatorcs qui cominunia 
hosjiitia tenent.’ And so are the books, ^c. And the plaintiff ought to 
declare that the defendant keeps ‘commune hospitiuin.’ 

“ 2. That it aj)i)oars from the words of the writ, that common inns are 
instituted for passengers and wayfaring men, and therefore if a neighbour, 
who is no traveller, as a friend, at the request of the innholder, lodges 
there, and his goods be stolen, c^i'c., he shall not have an action, for the 
writ i^, ‘ad hospitandos homines,’ &c., ‘transeuntes, et in eisdem hos- • 
pitantes,’ &c. 

“ 3. That the words ‘eorum bona et eatalla infra h(*sjMtia ilia existenlia ’ 
show that the imdiokh'r, by lau, shall answer for n(»tbing that is out of 
his inn, but oidy for those things which are ‘ infra liospitium,’ and the 
books agree that the innholder is bound to answer for liiinself and for liis 
family of the chambers and stables, for they are ‘ infra hos])itiuni and that 
if an innholder lodges a man and bis horse, and the owner rcupiircs the 
horse to be put to pasture, and there be is stolon, the innholder shall not 
answer for him ; but that if the owner doth not require it, but the inn- 
holder, of his own bead, puts his guest’s horse to grass, he shall answer 
for. him if he be stolen. 

“ 4. That the words ‘ p^p defcctu hospitatorum scu servientium suorum ’ 
show that the innholder shall not be charged, unless there i)e a default 
in him, or bis servants, in the well and safe-keeping and cuslody of their 
guests’ goods and chattels within his common inn, for the imikee])er is 
bound in law to keep them safe, without any stealing or purloining ; and 

(m) Beg. Br. 1\ N. 13. 01, a. b. («) H Co. 02 ; 1 Smith’s L. C. 87. 



SECT. 2 .] EOBBEniES AND THEFTS IN COMMON INNS. 415 

it is 110 exciise for the innkeeper to say that he delivered the guest the 
key of the chamber in which he is lodged, and, that he left the chamber- 
door open, but he* ought to keep the goods and chattels of his guest there 
in safety. And although the guest doth not deliver his goods to the inn- 
holder to keep, nor acquaints Jiim i^ith them, yet if they be carried away 
or stolen the innkeeper shall be charged, although they who stole or 
carried away tliQ goods be unknown. But if the guest’s servant, or he 
who comes witji him, or he whom he desires to be lodged with him, steals 
or carries away his goods, the innkeeper shall not be charged, for there 
the fault is in the guest to have such a companion or servant. But if 
the innkeeper appoints one to lodge with him, he shall answer for him. 
If the innkeeper requires his guest that he will put his goods in such a 
chamber under lock and key, and then he will warrant them, otherwise 
not, and the guest lets them lie in an outer court, where they are taken 
away, the innkeeper shall not be charged, for the fault is in the guest. 

“ 5 . That although the words ‘ bona et catalla ’ do not of their proper 
nature extend to charters and evidences concerning freehold, or inheritance, 
or obligations, or other deeds or specialties, being things in action, yet in 
this case it is exiioundcd by the latter words to cxteinl to them ; and, 
therefore, if one brings a bag or chest, &c. of evidences into the inn, or 
obligations, deeds, or other specialties, and, by default of the innkeeper, 
they are taken away, the innkeeper shall answer for them ; but the words, 

* bona et catalla ’ extimd only to moveables, and, therefore, if the guest 
be beaten in the inn, the innkeeper sh.all not answer for it. These words 
aforesaid extend to all moveable goods, although of them felony cannot be 
committed ” (o). 

Wh(;re a guest laid a reticule containing money on her bed, and 
afterwards went into her sitting-room, the door of which was opposite 
the bedroom, and remained there about five minutes, and then sent her 
companion for the reticule, which was missing, and could not afterwards 
be found, it was hold that the innkeeper was bound to make good the 
loss (/^). 

A traveller went to an inn, taking with him divers packages of silk, 
some of which were taken up-stairs to his bed-room, and others were, by 
his directions, carried into the commercial room, into which he was shown. 
After remaining for some days therein, and after having been several 
times taken out and brought back again by the traveller, the goods were 
stolen, and an action liaving been brought againsit the innkeeper to recover 
the value of the property, it was shown to be tlie }>ractice of the inn to 
take all the luggage of the guests into their bed-rooms, unless orders to 
the contrary were given ; and it was contended that the traveller, by 
ordering the goods to be taken into the commercial room, which was a 

(«) Caffe's case, 8 Co. (;>) Kent v. Shuckanl^ 2 B. ^ Ad. 803. 



416 THE LAW OP TOUTS — RESPONSIBILITIES OF INNKEEPERS. [CHAP. X. 

place of common resort for all the guests indiscriminately, had taken the 
goods under his own protection, and could not therefore make the inn- 
keeper responsible for the loss ; but the court held, that if the innkeeper 
had intended not to be responsible for goods deposited by the guests in 
the commercial room, he should have declared his intention to them at 
the time the goods were placed there (tj). But if the guest is guilty of 
gross negligence in leaving a box containing money or bank-notes in the 
commercial room, after having opened it and exposed the jpon tents to the 
bystanders, he cannot, if the money is stolen, charge the innkeeper with 
the loss (?'), 

A servant having been sent with goods to market, and being unable 
to sell them, went to an inn, and asked if he could leave the goods there 
until next market-day. Tlic innkeeper’s wife said they were very full of 
parcels, and decliuTd to take charge of them. The servant then sat down 
in the inn, ordered something to diink, and put the goods on the floor 
immediately behind him. When he got up again the goods were gone, 
and were never afterwards seen or heard of, and it was hold that the inn- 
keeper was responsible for the loss {s). But if a guest come to a 
common innkeeper to liarbour there, and he say that his house is full of 
guests, and do not admit him, I'tc., and the party say he will make shift 
among the other guests, and be there robbed of his goods, the innkeeper 
shall not be charged ” (<). And if a guest takes upon himself the ex- 
clusive charge of the goods which he brings into the houso of an inn- 
keeper, be cannot afterwards charge the innkecjx'r witli the loss (?/). “ I 

agree,” observes Lord Ellcnborough, “ in what is stated in Calye’s case, 
that the mere delivery of the key of a room will not dispense with the 
care and attention due from the landlord, and tliat lie cannot exonerate 
himself by merely banding a key over to his guest ; but if the guest take 
the key, it is a very ])ropor question for the jury, whether he takes it 
aniiiio custodiencUj and for the purpose of excmi)ting tlie landlord from his 
liability, or wlietbcr he takes it merely because tlic landlord forced it 
upon him, or for the sake of securing greater i)rivacy, in order to prevent 
persons from intruding tlicnihclves into bis room ” (.r). 

Whenever the goods and chattels of the guest have been actually 
delivered to the innkeeper or his servants the latter cannot, of course, 
discharge himself from the strict common-law responsibility by showing 
that the goods were stolen outside the inn, if he lias himself placed them 
in the spot from whence they have been taken, Wliere the plaintiff, a 
farmer, drove bis horse and gig to an inn on a market-day, and the hostler 

( 9 ) Jiirfmnml v. Smith, H B. & C. 9. (/) White's case, Dyer, 158 b. 

'(r) Armistearf v. White or Wilder 20 (u) Famworth v. Facktvood, 1 Stark. 

Law J., Q. B. 524; 17 Q. B. 201. 249. 

(«) Fennct v. Mellor, 5 T. K. 270. (a.) 4 M. & S. 310 ; 1 Stork. 252, n. 
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took the horse out of the gig and put him into a stable, and then placed 
the gig outside of the inn-yard, in a part of the open street where the 
innkeeper was in the habit of placing the carriages of his guests on fair- 
days, and the gig was stolen therefrom by some person unknown, it was 
held that the innkeeper was? responsible for the loss (y). And the 
innkeeper is liable, altliough sick at the time, and incapable of attending 
to his affairs, for he is bound to retain trusty servants to secure the goods 
of his guests when incapable of doing so himself (z). This extended 
responsibility of the innkeeper, which makes him an insurer of the goods 
against loss by robbery, does not extend to losses occasioned by an acci- 
dental fire (ante, p. 208), nor to damage or injury to the goods which is 
the result of accident. The innkeeper is not responsible for injuries which 
the horses of guests inflict upon each other in the stables of the inn, pro- 
vided he has taken all due care to jDrevent the introduction into the stables 
of vicious and kicking horses (a). 

Limitation hj statute of the liabiJiti/ of innheepers. — By 26 & 27 Viet, 
c. 41, s. 1, it is enacted, that no innkce))er shall be liable to make good 
to any guest any loss of, or injury to, goods or property brought to his 
inn, not being a h(n*so or other live animal, or any gear appertaining 
thereto, or any carriage, to a greater amount than the sum of thirty 
POUNDS ; except where such goods or proj)erty shall have been stolen, lost, 
or injured through the wilful act, default, or neglect of such innkeeper, 
or any servant in his em])loy, or where such goods or pro])erty shall have 
been di‘posited exjiressly for safe custody with such innkeeper. 

OhUijation of ionl copers to receive properin of yncsts fen' safe custody , — 
If any innkoejier refuses to receive for safe custody any goods or property 
of his guest, or if any guest, through any default of i^uch innkeeper, is 
unable to dcf)Osit such goods or property as are mentioned in the act, the 
innkeeper will not be entitled (s. 2) to the bem'fit of the act in respect of 
such goods or property. In the case of a deposit for safe custody, the 
innkeeper may rccpiire (s. 1), as a condition of his liability, that the goods 
or property be deposited in a box or other receptacle, fastened and sealed 
by tlie person depositing the same. 

Every innkce})er is required (s. 3) to cause at least one copy of the first 
section of the act, printed in plain type, to be exhibited in a conspicuous 
part of the hall or entrance to his inn, and he is entitled to the benefit of 
the act in respect of such goods or property only as shall be brought to his 
inn while such copy shall be exhibited. By the interpretation clause (s. 4) 
it is declared, that “ the word inn shall mean any hotel, inn, tavern, public- 
house, or other place of refreshment, the keeper of which is now by law 

(y) Jones v. Tyler, 1 Ad. & E. 522 ; («) Dawson v. Chmmey, 5 Q. B. 105, 

R N. & M. 570. explained and qualilied by Morgan v. 

(z) Cross V. Andrews, Cro. Eli/. 022. Itavvy, UO Law J., Exch. 104. 
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responsible for the goods and property of Ids guests, and the word ‘ inn- 
keeper ’ shall mean the keeper of any such place.” 

JA>sses occasioned ht/ the misconduct of the (/nest. — If a guest at an inn 
asks for a private room for the purpose of exhibiting goods for sale, and 
receives customers, and invites the admission of strangers into the inn, 
upon whose ingress and egress the innkeeper has no check, the latter is 
not responsible for the safety of the goods in the room so used (b). And 
if the guest is liimself guilty of negligence in leaving money and valuables 
about in rooms of common resort, he cannot, if the money and valuables 
are stolen, charge the innkeeper with the loss (c). 

The rule of law resulting from all the authorities is, that the goods 
remain under the charge of the innkeeper and the protecti.ui of the inn, 
so as to make the innkeeper liable for a breach of duty, unless the negli- 
gence of the guest occasion? the loss in such a way as that the loss would 
not have happened if the guest had used the ordinary care that a prudent 
man may be reasonably expected lo have taken under the circum- 
stances (//). 

Who are //vests and travellers. — He who sc(*ks to charge another as an 
innkeeper for th? loss of goods must show that In* was a traveller and 
guest at the inn. If a man who has been a guest gives up his room and 
quits the inn for a few days, intending to return, and asks for permission 
to leave his goods at the inn, and the innkeejier takes cJiarge of them, the 
latter is clothed only with the ordinary duties and res])onsibilities of a 
bailee, for a man does not become a guest at an inn by the mere delivery 
of goods to the landlord to keep (r). It has been sai<l, however, that a 
man may become “ a guest by halving his horse as much as if he had staid 
himself, because the horse must be fed, by which the innkeeper has gain, 
otherwise than if he had left a trunk or a dead thing ” (/). “ If an host 

invite one to su})per, and, the night being far sjK-nt, invites him to stay all 
night, if he is afterwai ds robbed, yet shall not the host be charged (as an 
innkeeper), for this guest was travtdler.” 

The length of time that a man may remain at an inn docs not alTect 
or alter his character as a traveller, or iii any way qualify or vary the 
common-law liability of the innkeeper. TJiiis, If A (imjies with goods to 
an inn in London, and stays there for a week, month, or longer, and is 
there robbed of them, he shall have an action against his host ; though, 
perhaps, being at the end of his journey, he cannot then be said to be 
transenns according to the writ in the regisior ” (y). But if a man takes 

(ft) ftHr(/(‘Sftv.Clemfuts,l Stark. 2t)\,n.; (<?) Getlri/ v. Clirk. Cro. .fur*. IhM. 

4 M. iSc S. -‘UMj. iSmith v. Jh'tirfovr, (i (1, li. PW. 

(r) Annhtmd v, llliitti, 20 Ijiw J., ( / ) Vork v. (irhidsfnur, I Ssillv. MSS. 

Q. fi. 17 Snndrra v. Jinthcr '[AWi Mxc.li. 171. 

t^pencer^ Dyer, 2fl0a ; suite, p. tli). (»/) llac. Al»r. Inns, C 5. 

(rf) Caskilly. Wr'ujid, 0 lOll. & Jil. 000. 
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apartments in an inn for a teim, by the week, month, or year, for example, 
or if he resides in the inn under a special contract for his bed and board, 
he is not in conteuiplatioii of law sojourning at the inn as a traveller, but 
rather in the character of a lodger at a private boarding-house. If, 
therefore, he is robbed in thfe house, he cannot charge the landlord as an 
innkeeper (h). Holt, C. J., is reported to have held, “ that if one come to 
an inn and make a previous contract for lodging for a set time, and do 
not eat or drink there, he is no guest, but a lodger, and as sucli he is not 
under the innkeeper s protection ; but if he cat and drink there it is other- 
wise, or if he pay for his diet there, though he do not take it there ” (i), 
Jjieu of innkeepers. — As the law imposes iij)on the common innkeeper 
the bnrtlien of receiving and taking care of the goods and chattels of 
all travellers and guests wlio Alight at, and take u]j tlieir abode within, 
the inn, it gives him a riglit to retain such goods and chattels as a pledge 
for the payment of the reckoning of the guest. Tf a horse or carriage is 
})ut up in tlic staMcs of the inn by a gue<;t, the innkeej)er has a lien on 
the horse for its kee[>, and on the carriage for its standing-room, whether 
the horse or tlie carriage be the ])rop(‘rty of the- guest or of some third 
party, from whom it has Ikh’u fraudulently taken or stolen, unless the 
innkeeper knew at the time he received the guest thai*he was not the 
true owiKif of the horse or the carriage (./). l>ut if the ])roperty does not 
accompany the ])erson of the guest when he conn\s to the iiin, but is after- 
wards brought there for the use of the guest, and is known by the ihn- 
keeper to be the property of another at the time it is brought to the inn, 
the innkeeper cannot set up any lien upon it for the debt due from his 
guest (/■). He has no lien upon an animal put into his stable unless it 
be brought by a guest (/). The imdveeper has no right to take a parcel 
or otlier ]iroj)erty out of the hands of the guest, nor can he detain the 
j)roperty of the guest if he has ]>reviously agreed to give the latter credit 
for his entertainnu'nt ; nor can the innkeeper detain goods as a security 
for the payment of the reckoning for beer and ale drunk by a guest, 

unless the requirements of the stat. M & 12 Wm. 3, c. 15, as to selling 

beer in slamju'd vessels, and rendering an aeeouiit of the number ol quarts 
and i)irits drunk, have been com[)lied with ; nor can he detain any goods 
not received by him in his character of innkeeper, and not brought to the 
inn by a person who is received and lodged in the inn as a guest (?/i). 

(//) AVjirbuiton. J., Wuthrokc v. (inf- 2(i Law J., C. P. 07. Ency. du Dr. 
y/7/i, Moore, H77. Grimsion v. Iimknptr, (Anwiaoi:), :20. 

Iletl. ■!!>. (^) ih'tttuhrnntl v. G ratio rn. 10 Exch. 

(/) Parkers. Flint, Mod. *- 200 . 4^^; ‘-21 l.aw J.. Kxch. 1. 

{j) York V. Grci-nanffh. Mfia. (/) /tinns v. I'ii/of, {) & P. 209. 

Skipiriths. , I liiiKl. 170. Juhnson (in) SunhoJJ'w jt/jiini, M. ife W. 248. 

V. JJill, a Stark. J72. Turrilt v. Crairlvy. Sniilh v. Jharlovr, (i C. B. 192: 17 Law 

19 Q. B. 107; 18 Law J.. Q. B. 153. P.219; 12 Jur. 977. 

Attend V. Watkins, 1 (3- B., N. S. 207 ; 
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The innkeeper holds the chattels detained by him in the nature of a 
pledge, so that if ho once permits his guest to take them away, and so 
relinquishes his pledge, he cannot afterwanls retake them. Therefore, if 
the innkeeper allows the guest to remove his horses after a debt has been 
incurred for keeping them, and they arc afterwards brought to the inn and 
a new debt contracted, the innkeeper can detain them for the latter portion 
of the debt, but not for the former (n). And it is said that if several 
horses arc brought to an inn by the guest, each is a pledge for its own 
keej), but not for the keep of the others ; so that if the hosteller permit 
him to take away all but one, ‘he cannot retain that one until the expense 
of the w’hole is paid (o). If the guest takes tlic chattel away without the 
hosteller’s consent, the latter may take it on a fresh pursuit as a distress 
rescued, if he follow promptly, but not otherwise (p). However long 
horses may remain at an inn, the relative dutic^s and obligations of inn- 
keeper and guest continue until some fresh contract or arrangement 
is made (q). 

Detention of the person of the guest . — It was thought at one time that 
the law^ accorded to the common innkeeper the right or privilege of de- 
taining the persoi. of a guest wlio had oati‘n food in the inn, until he had 
received payment of his reckoning (r) ; but this ivS said to have been a 
vulgar error, founded on the dictum of a single judge, and has been 
overruled, as it would arm the innkeeper with the power of detaining 
a man perhaps for life, without any legal process or adjudication in the 
matter (.s). 

Liahilifij of lodging-house keepers , — We have seen, by the first resolu- 
tion in Calye’s case (ante, p. 414), it was holden, “ that if a man be lodged 
with another wdio is not an innholder, if he be robbed in his house by the 
servants of him who lodged him or any other, he shall not answer f<jr it.” 
But it is the duty of every lodging-house keeper to take such care of his 
house as every prudent householder might be expected to take, and to be 
careful in the choice of his servants. If articles belonging to the lodger 
arc actually placed in his hands, he will be responsible, like any other 
bailee (ante, p. 353), for the lo.ss of them ; but he is not a bailee of them 
merely by reason of their having accompanied the person of the lodger and 
been placed in liis lioiise by the hitter. I'he law is, that the lodger must 
take care of his own goods in his lodgings (^). 

(w) Jonesv. Tkvrht^ 8 Mod. 173. Jones (r) Bac. Abr. Inns, D. 

V. Prar/e, Str. 550, 557. (.s) Sunholfv. Alford, H M. & W. 254. 

(o) Moss V. Tonmsrnd, 1 Bulstr. 207. (/) Holder v. Soulhy, 8 C. B., N. S. 254 ; 

( p) Ross V. liruMsteed. 2 Bo. 4»‘3S, 20 Law C. P. 240. Dansey v. Richard- 

(g) Allen v. Smith, 12 C. B., N. S. 638 ; 3 EU. & Bl. 144 ; 23 La>Y J., Q. B. 

81 Law J., C. P. 300. 223. 
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SECTION III. 

REMEDIES AGAINST COMMON CARRIERS AND COMMON INNKEEPERS FOR 
NEGLIGENCE AND BREACH OP DUTY. 

Summary proceedings against railway and canal companies, — Persons 
complaining against railway or canal companies for not affording reason- 
able facilities for receiving, forwarding, and delivering traffic upon and 
from the several railways and canals belonging to and worked by such 
comi)ani('S, or of anything done, or omitted to be done, in contravention 
of the liailway and Canal Traffic Act (ante, p. 40 IJ, may obtain relief by 
summary application to the Court of Common l*leas, or to any judge 
of such court, by motion or summons («). 

Parties to he made plaintiffs in actions against carrifTS. — The action 
against a carrier for the loss of goods intrusted to him for conveyance 
should, in the absence of an express contract for the carriage of them, bo 
brought by the owner of the goods, as the party damnified. 

Where goods have been delivered to a carrier to bo carried to a person 
designated by the consignor, the consignee is prima facie the owner of the 
goods, and the person to whom the carrier is responsible for their safe 
conveyance. This is generally the case when goods are delivered to a 
carrier to be conveyed to a purchaser in fulllliiient of a contract of sale, 
for as soon as the goods are delivered to the carrier they become the 
property of the ]»urchascr ; so that if they are lost, the purchaser, and 
not the vendor, must sue for the loss of them (.r). But if they are not 
delivered to the carrier in execution of a contract of sale, but by the 
consignor and owner to be conveyed to his servant in the country, then 
the consignor, and not the consignee, >vould be the proper party to sue 
for the loss of them. So, if from fraud or non-compliance with the 
Statute of Frauds, no actual sale has taken place, and no interest in the 
goods has vested in the consignee, by reason of the delivery to the carrier, 
then the consignor is the proper person to sue for the loss of the 
goods {y). 

Where the consignor had delivered goods to a carrier, in obedience to 
a fictitious order, which professed to come from a well-known tradesman 
of respectability, but had in reality been sent by a swindler, it was held 
that as no houa-Jide sale had taken place, the consignor liad not been 
divested of his property in. the goods, and that he was, therefore, the 
proper party to sue the carrier for a neglect of duty in delivering them to 


(w) 17 AUB Viet. c. ai, ss. H-O. Exch. 2fi9, 402; 8 H. & N. 510. 

(a:) Dawes v. Peek, 8 T. U. 882. Cotmhs {y) Coats v. Chaplin^ 8 Q. B. 481). 
V. lirisf. (£■ £x. Hail, Co., 27 Law J., Addison on Contracts, p. 508, 5tli edit. 
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the swindler, who npplied for them at tlic carrier’s office, instead of 
delivering them at the residence of tlic trad(?snuin to whom they were 
addressed (c). But when the carrier, in cousideration of a sum of money 
paid, or agreed to bo paid, by the consignor, as the price of the carriage 
of goods, agrees with him to convey tliem to the consignee, it is no 
answer to an action bronglit by the consignor against the carrier, upon 
such special contract, to say that he is not the owner of the goods. In 
such a case the action may be brought either by the consignor or by the 
consignee (a). 

Adhere a laundress, rcsidiitg at ITammersmitli, was in the habit of 
employing a carrier to convey the linen slie washeil from ilammersmitli 
to the owner at London, and the carrier was paid by tlu' laundress, it was 
held that the latter was entitled to maintain an action against the carrier 
for the loss of the goods by tlie way, although they belonged to the con- 
signee (6). In these cases the bailee of the goods, who has a special 
property in them, may enforce the express contract entoj-ed into Avitli tlu) 
carrier, unless his principal interferes to prevent him. “ Th(i rule is, that 
cither the bailor or the baih'c may sue, and wliiehevxT iirst obtains damages 
it is a full satisfaciiou’' (r). 

Every person who has been injured by the negligent ])crformaneo <d* 
the work of carrying may maintain an action for damages against the 
carrier, although tlie work was done under n s])ccial contract to wliicli lie 
is no party. A servant, for example, may maintain an action against 
a railway company, or other carrier, for injuries sustained by him from 
the negligent management of a train by whicli be was a passenger, or 
from the negligent execution of tlic work of cari-ying, althougli the con- 
tract for his conveyance was made, and the hire or fare ]>aid, hy his 
master, the duty of carrying carefully being a duty which arises iiule- 
pondently of the contract ((/). 

Where a railway company was bound by statute to carry the mails, 
and the officers of the post-office who accompanied them, it was held iliat 
the company must exercise a reasonable car<‘ in performing tlio duty east 
upon them by the statute, am! were bound to carry safely ; so tliat if any 
officer was injured by the negligent inanagcrneut of their trains, he was 
entitled to maintain an action against them fur damages, although the 
contract for his conveyance had been entered into between the company 
and the Postmaster-General (e). 

(z) JJifffy. Uiuld, C Moore, Ste» (h) lineman v. liirrhf 1 N. & M. 420. 

ph4'nRun V. JInrt, 1 M. & 1*. 357 ; 4 Bing. (r) Nivolh v. liamlurdy 2 C. IM. U. 

470. 000. 

(aj Dams v. Jmnt'H, 5 TJurr. 2080. IM! (//) Marshall v. Vork^ Nnrc. /trr/r., 1 ] 

V. C7wij»/fliw,rianl, 321. Moorrw tViLvai, C. B. 055. 

1 T. B. 659. Dunlop v. Lambvri^ 0 Cl. & (#*) Collrtt v. Lond. <£• Norths Wvsl.y 10 

Fin. 600. Q. B. 989. ' 
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Parties to he made defendants , — When goods have been delivered to 
the driver of a stage-coach to he carried, and have been lost by the way, 
an action ex contractu for negligence should be brouglit against the coach- 
proprietor, and not the mere servant or agent (/). But as all who 
participate in a wrongful act* are responsible ex delicto for the injurious 
consequences of it, the servant may be sued for the breach of duty as well 
as the master or tlic employer. The 8th section of the Carriers’ Act 
(ante, p. 400) provides that the act shall not protect the coachman, 
guard, book-kee[)er, or other servants of the common carrier from lia- 
bility for losses or injuries occasioned by their own personal neglect or 
misconduct. 

Every railway company is responsible for the detention or conversion, 
by its ofheers and servants, of the property which has come into the hands 
of such servants and agents in tlie course of their cm])loymcnt in tlie 
business of the company. There must be some one authorised on the 
part of the company at every station to receive and deliver out goods, 
and to do things pTomi)tly that retpiire immediate attention, and whoever 
is |)ermiitcd by the company to have dominion over their stations, and to 
exercise aullnjrity over their jwoporty, ami over their porters and servants, 
will he ])rcsuine(l to be clothed with the necessary authority, and his acts, 
done within the scope of his ordinary employment, will be binding on the 
conqiany. 

Where some young c( nicks were forwarded by railway to the i)laintifr, 
and the general superintendent of the coin])any, at the rei[uest of the 
plaintilf, in ordei- to keej) the quicks alive, permitted them to be put into 
the company’s ground at the railway station, where they remained under 
the control and charge of the superintendent, and the latter subsequently 
refused to deliver lliern nj) to the plaintilf, it was held that tlie railway 
conq)any was resj)onsible for the unlawful detention of the property by 
their servant {rj). 

The common carrier cannot qualify or limit his liability in respect of 
the negligence, want of skill, or carelessness of his servants and agents, in 
and about the carrying of the goods by any private arrangement as to 
remuneration out of tlic profits of the business or otherwise, between 
bimsiilf and such servants or agents. “ Jf a common carrier sliould 
allow bis driver ot the carriages sonic small things as perquisites, the 
master would, without all doubt, be still liable ; and tliat is only a private 
agreement between master and servant, and only a diflerciit way of paying 
his servant’s wages ” (A). 

When goods have been delivered to a railway company, to be carried to 

(/) IVilhamsv. Sltirk. (/#) .J., Cas. Iciup. ilui’d. IK); f) 

(//) Taff rale Rail Co. V. T. K. ^1)7. 

Law J,, Q. IL pj. 
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a particular destination beyond the limits of their own lino of railway, 
and the goods arc lost by the negligence of the servants employed upon 
an intermediate line, the railway company to whom the goods were first 
delivered, and with whom the contract for tlieir conveyance was made, is 
the proper party to be sued for the loss, and not the company on whose 
line the loss actually took place (i). But every railway company which 
allows its railway to remain open for public traffic, and takes toll for 
the use of it by other lines, is responsible to persons who sustain injury 
from the line being unsafe and dangerous, although such persons arc con- 
veyed along it in the carnages of some other company (ante, p. 152) (k). 

Declarations against a common carrier for refusing to earn/ should show 
that the defendant is a common carrier of goods plying for hire between 
the place where the goods were tendered to him for conveyance and the 
place to which tiny were addressed ; that the plaintiff tendered to the 
defendant certain goods to be carried from the one place to the other ; 
that the defendant had room and the means of receiving and carrying 
them, and the plaintifls were ready and willing to pay him his customary 
hire, and the defendant would noo receive ami carry the goods, whereby 
the plaintiffs wore ])ut to great loss and inconvenience, setting forth any 
special damage that may have been sustained, and concluding with a claim 
for damages (/). 

Declarations for the loss of goods need not set out the general custom 
of the realm, making the common carrier an insurer of the safe conveyance 
of the articles delivered to him to be carried. It is sufficient to allege 
that the defendant was a common carrier of goods for hire betweten two 
named places, or in any particular locality ; and that the plaintifl' delivered 
to the defendant, and the defendant received from the plaintiff, certain 
goods (describing them), to be carried for hire by the defendant as such 
common carrier, and to be delivered at a certain specified ])lace for the 
plaintiff, and that the defendant did not safely and secur(‘ly carry the goods, 
but so negligently conducted himself in that behalf, that through the 
neglect and default of the defendant in the premises, the goods became 
wholly lost to the plaintiff. 

Declarations against an innheeper fur refusing to receive the plaintiff 
as a guest should allege tliat the d<jfendant kept a common inn for the 
accommodation of travellers, and that the j)laintiff then being a traveller, 
came to the said common inn of the defendant and required the defendant 
to receive the jjlaintiff therein as a guest, and provide him wfth food and 
lodging ; that the defendant then Iiad sufficient room and accommodation 
in the said common inn to enable him to receive the plaintiff therein, and 

(i) Myttmi V. Mhl. RnU. Co., 4 H. & 4 JT. & N. 788. 

N. 021 ; 28 J^aw .1., Exch. U85. , (/) Pickford v. Grand Jane. Rail. Co., 

{k) Birkeltv. Wk[tv.haven,Jtv. Rail. Co., 8 M. tfe \V. 872. 
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the plaintiff was then ready and willing to pay the defendant his customary 
hire and reward for the food and accommodation he required, yet the 
defendant would not receive the plaintiff into the said common inn, nor 
provide him with suitable food and lodging, whereby the plaintiff was 
obliged to depart, and to travel many miles in order to procure food and 
lodging elsewhere, and by reason thereof was prevented from attending, 
&c. (setting forth any special damage that may have been sustained), and 
was put to great inconvenience and expense in travelling, and was and is 
otherwise greatly injured. 

Declarations against an innkeeper for the loss of chattels deposited within 
the precincts of the inn need not set out the general custom of the realm 
making the innkeeper responsible for the safety of the goods of his guests, 
as the general custom is part of the common law (?».), and need not be 
proved at the trial ; but the declaration should allege that the defendant 
kept a common inn for the reception, lodging, and entertainment of 
travellers, that the iilaintiff being a traveller came to the said common 
inn of the dcf(*ndant, and was received and lodged therein, and that the 
plaintiff brought into the said common inn certain articles (describing 
them), and that the defendant, whilst the plaintiff abided in the said 
common inn as a guest, and the said articles remained within the inn, did 
not keep the said articles, S:.c. safely, but so negligently conducted himself 
in the UHitter, that they were through the negligence* of the defendant 
taken and carried away, and have become Avholly lost to the plaintiff ; 
concluding with a claim of a certain sum for damages (n). 

F%i of not gniltg. — The plea of not guilty in actions for negligence 
operates, as we have seen, as a denial only of the wrongful act alleged 
to have been committed by the defendant, and no defence other than 
such denial is admissible under that plea. Thus, in actions against a 
carrier for loss of, or damage to, goods, the plea of not guilty will operate 
as a denial of the loss or damage, but not of the receipt of the goods by 
the defendant as a carrier for hire, or of the purpose for which they were 
received, or of the plaintiff’s property in the goods (o). 

Special jdeas . — If, therefore, the defendant denies the receipt of the 
goods to be conveyed by him as a common carrier, or denies his receipt of 
them altogether, he must, by special plea or traverse, allege that he did 
not receive the goods to bo carried as in the declaration mentioned. If 
the plaintiff has declared against him upon his extended liability as a 
common carrier, insuring the safe conveyance of the things he carries, and 
it appears that the things wore delivered to him under a special contract, 
the cause of action will be disproved under this plea or traverse (p). If he 

(m) 1 Wils. 281 . Ell. & Bl. App. Ixxxi. Ixxxii. 

(w) Jones V. Tiflcr^ 1 Ati. & E. 522. (;>) Whitt: v. Gt. Western Rail, Co.^ 2 

(«) Keg. Goii. llil. Term, 1(1 Viet.; I C. B., N. S. 7. 
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denies the plaintiff’s title or right to the possession of the property, he 
must jdead a plea alleging that the property was not, at the time lie 
received it to be carried, the property of the plaintiff (q) ; or, admitting 
that the plaintiff was the owner of the property at tlic time it was deli- 
vered to him, he may show that the plaintiff’s right to the possession of 
it ceased, or had been doterniined, and that some third party had, since 
the bailment, become entitled to tlie property, and had demanded it of the 
defendant 

If the defendant relics upon the Coinmon Carriers’ Act, he must by 
In’s plea sliow that the articles delivered to him for conveyance were of 
the description mciitiohcd in the statute, and that at the time of the deli- 
very of them to the defendant to be carried, the value and nature of the 
goods were not declai*ed by the idaintift’ {s). 

Replication, — A replication, that the loss of which tlui plaintiff com- 
plains arose from the felonious acts of the carrier’s servants, takes the 
case, as wc have seen (ante, p. 100), out of the operation of the Carriers’ 
Act (i). 

Evidence at the trial — Prooj on the part of dte plaint if — Railway 
companies are, as wc lia\e seen, bound by the statements and rej)re- 
sentations put forth by tliem iu their imblislied time-tables (ante, ]>. oOl). 
In order to show that the time-tahle was i.^suod by the authority of the 
comj>any, it must be proved either that it w^as bought at one of the 
company’s stations, or at one of their recognised receiving-offices, or that 
it was posted u[) in some office or place where the advertisements of the 
company w’cre nsnally i)o.sted. 0 

Jn order to establish a cause of action against a common carrier for 
refusing to receive pass(*ngers or goods, ])roof must be given of the exer- 
cise by him of the trade or calling of a common carrier of goods and j)as- 
sengers (ante, p. 31)0), that lie had advertised, or by his course of 
dealing had holden out his vehicle as about to start for a particular desti- 
nation, that the plaintiff’ tendered himself or his goods f<jr conveyance, and 
was ready and willing to pay the cnstonuiry fi\r(3 or hire, that there was 
room ill the common carrier’s carriage, and that he refused to receive the 
plaintiff or his goods. 

Proof of the hailment. — To charge the common carrier for the loss of 
goods, however occasioned, it must of course be shown that the goods 
were either actually or constructively bailed to liim or his serv^ants to be 
carried. They must either have been delivered into his hands or into the 
hands of his servant or agent, or some jierson authorised by him to receive 

(7) Ante, j). MOO. Chrrswau v. ExnJl, (;») Phwr’nini v. Loml. A- S. )V. /toil. 

0 Kxfli. M4I. Co., IH C. n. -^‘^0. Hart v. ItaxmAnlr, (» 

(r) Hherulmi v. A'c/r (punf Co., t C. J3., Mxfih, *380 ; )l\ haw J., Kxeli. J^M. 

N. S. <518. Eoroft. A- Aiiitlrul. It. At. Co., (/) AlKlvalf’c v. Loud. <£• JJr. Jinii. Co., 

V. R. M, tit. P. Co., MO Law .J.. (J. V. 247. 27 Uw J., (j. P. 200. 
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them. If they were merely deposited in the yard of an inn, or upon a 
wharf to which the carrier resorts, or were placed in his cart, v^esscl, 
or carriage, without his knowledge and acceptance, or tliat of his servants 
or agents, there has of course been no bailment or delivery of the goods 
to him (?^), and lie cannot consequently be made responsible for the loss of 
them. If the common carrier’s servant has been induced by the consignor 
to depart from the usual course of dealing, and to receive goods which he 
was not bound to receive and carry under circumstances of hazard known 
to the consignor, but not disclosed to the carrier’s servant, the carrier will 
not be responsible for the loss of the goods (./*). If the consignor has 
made a private bargain with the driver of the cart or coach of the common 
carrier for the conveyance of a parcel for a gratuity which was not in- 
tentled by the parties to find its way into the pocket of the carrier, there 
has been then no bailment to the latter, and he is not consequently liable 
in case the j»arcel is lost. The bailment in such a case is a bailment 
to the driver alone, and he alone is responsible for the loss (y). 

Jf the ])laintilT has merely hir(‘d the cart or carriage of the common 
carrier, and has sent his own servants with the goods to take charge of 
them, and there has been no actual delivery or bailment of the goods to 
the carrier, the latter is not responsible for their safety (:r). If a pas- 
senger travelling on the outside of a stage-coach has ke])t a parcel or 
package in lr‘s own hands, and under his own care, or taken it with him 
into the interior of the vehicle, without the knowledge of the carrier or 
his servants, and the thing is lost, the carrier is not responsible for the 
loss, 4||hc article was never delivered to him or to his servants, or in any 
Avay intrusted to his or their kecjnng. But if the thing has been tendered 
to the carrier for conveyance, and the latter has directed the passenger to 
place it in or upon any portion of the vehicle, there has been a constructive 
bailment or delivery and acceptance of the goods, so as to charge the 
carrier for the loss of them. If luggage is placed with the knoJ^vledge of 
the carrier or his servants under tlu» scat on which the passenger sits, the 
carrier will be responsible for its safe conve 3 "ancc and delivery to the pas- 
senger at the j)lace of destination (u). A delivery of goods to a i^crsoii 
sent or appointed by the carrier to receive them is, of course, a delivery to 
the carrier himself (i). 

Proof of a special contract . — We have seen that every special contract. 


(it) Selivny v. Tlollniraif, I llnyni. 10. 
Buvkmtm v. LevU 0 (^ampb. 114. Lnwlt 
V. Jlohhs, 2 Show. 1 2S. 

(x) Edwards v. Shrrralff I Kast, (HO. 
Slhit V Gl. North. Jlnit, Go.^ 20 I^aw .1., 

c. I*, ion. 

(if) Jtiitirr V. Itasiiifff^i C. P. UlO. 
It if Hold V. WtUvrhousv, J M. & S. 250. 


Middleton V. Fowler, 1 S.alk. 282. 

(z) East T. Co, V. Pullen, 2 Sir. 000. 
(a) Richards v. Loud, Britjhl. dv. Rail. 
Co., 7 C. Ji. 818 ; 18 Law J., C. P. 251 ; 
ante, p. 108. 

{h) Rtf ms V. Chaplin, 5 Ad. &, E. (Jul ; 
1 N. & P. 120. 
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notice, or condition, respecting the acceptance and carriage of goods by 
railway and canal companies, must be signed by the party sought to be 
affected thereby (ante, pp. 402, 403); and the signature must be fairly ob- 
tained, for whore a party who was unable to read was told by a clerk of 
the company that the paper was a mere matter of form and of no conse- 
quence, and the ])arty signed the paper relying upon this assurance, it 
was held that the paper so foisted upon him was not binding (c). 

If the plaintiff has declared against the defendants as common carriers, 
alleging that they received the goods to be carried by them as common 
carriers, and it turns out that they were received under a special contract 
(ante, p. 401), the evidence will fail to support the declaration, unless it 
be shown that the special contract was unreasonable and void (d). 

Proof of felony hy a earner's servants. — When, in consequence of the 
plaintiff’s not ha^'hlg paid Ihe extra price for lost articles of value, he is 
not entitled to recover, unless he shows that the things had been stolen by 
the carrier’s servants, it is not enough for him to make out a probable 
case against some one or more of the carrier’s servants. He must show 
that the things were lost under circumstances wholly inconsistent with 
their having bee n stolen by a stranger (<?). 

Proof of jus tertii hy a common carrier. — A carrier who has received 
goods from a consignor is not estopped from denying the title of the latter 
to the goods. Common carriers are bound to receive goods properly ten- 
dered to them for carriage, and can make no inquiries into the o^vnership 
of them. ** The law protects them against the real owner if thev have 
delivered the goods in pursuance of their employment without 
his claim. It ought equally to protect him against the pseudo owner, 
from whom they could not refuse to receive the goods in the event of the 
real owner claiming the goods, and their being given up to him. The 
compulsory character of the employment of a common carrier furnishes 
ample ground for so holding ” (/). 

Proof of non-delivery of goods by common carriers may be given cither 
by the plaintiff himself or his servants, showing that the plaintiff is the 
person to whom the goods were addressed, and that he has never received 
them {g)\ and it is for the carrier to excuse himself, if he can, for the 
non-delivery (ante, pp. 405-410). 

Damages recoverable.— ^^ all actions against common carriers for un- 
lawfully refusing to receive and carry a passenger or goods, substantial 
damages are recoverable, as there is an injury to a right; and if the 

(c) V. Qt. West. Rail. Co., 2 Co., 27 Law J., C. T. 333. 

C. B., N. S. e20. (/) Sheridan v. New Quay Co., 4 C. B., 

(d) While V. CA. West. Rail. Co., 2 N. S. 018; 28 Law J., C. V. 58. Cheea- 
C. B., N. S. 17. Latham v. Rulley, 2 B. many. Exalt, 0 Exeb. 341. 

C. 20. (jj) As to tlio dolivoiy of tlio goods, 

(«) MeicaJfc V. Land. & Ur. dtc. Rail. see ante, p. 405. 
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plaintiff, in consequence of the Trrongful refusal (h) of the common carrier 
to carry him, has been obliged to take a special conveyance, and incur 
extraordinary expenses to reach the place to which he ought to have been 
carried, all such expenses are recoverable, if claimed by the plaintiff, and 
specified in his declaration as part of the damage he has sustained. 

If a common innkeeper unlawfully refuses to receive and provide 
accommodation for a traveller, substantial damages are recoverable for the 
injury done to the plaintiff’s right as a traveller and wayfarer to have 
shelter and accommodation in the common inn ; and if he has been put to 
expense in seeking sheltck and accommodation elsewhere, and has been 
obliged to hire conveyances to reach it, he is entitled to go for and recover 
such special damage. 

All persons are responsible for all the natural and legal consequences 
resulting from acts done by them in violation of the rights of others. The 
jury arc entitled to look at all the surrounding circumstances, and at the 
conduct of the parties, to see where the blame is, and assess the damages 
according to the way in which the parties have conducted themselves (i). 

Loss o/] or injury to, chattebi from neyligence . — The amount of damages 
recoverable from common cai-riers for loss of, or injury to goods, is regu- 
lated and controlled' by tlie several acts of parliament, retpiiring consignors 
in certain cases to declare the value of the article at the time it is de- 
livered to the common carrier to be carried (ante, p, 397). No greater 
damages than 50/. are to be recovered for loss of, or injury to, a horse 
through tlie neglect or default of a railway company or its officers ; 15/. 
per lieiB^for neat cattle ; and 21. per head for sheep and pigs ; unless the 
person sending or delivering the animals to the company shall, at the 
time of delivery, have declared them to be of higher value (I'). 

Proof of the value and of the amount of injury lies in all cases upon 
the person claiming compensation. If the value of horses has been 
declared at the time of the delivery of the animals to a railway company 
to bo carried, the plaintiff is bound by his declaration of value, and cannot 
recover beyond the declared value (/). 

If special circumstances exist which render the loss of the goods, or 
delay in the delivery of them, productive of more than ordinary injury 
and damage to the owner, those special circumstances ought to be com- 
municated to tlie carrier at the time the goods arc delivered to him, in 
order to make him responsible for the special and extraordinary damages 
in cases of non-delivery (?»)• 

(A) Ante, pp. 12, IS ; post, cli. 22. Excli. 05. 

(i) iJavUi V. Ntn'th-Wegt. Hail. Co., 4. [w) Hadley \. Haxendale,d 'E'xch.ab'4 ; 

Jur. N. S. ISOS ; post, ch. 22. 23 Law J., Excli. 179. Jilack v. Boxen- 

(k) 17 & 18 Viet. c. 31, s. 7. date, 1 ib. 410. Gee v. Lane, d York. R. 

(l) M^Cance v. Loud, d North-West. Co., 0 H. & N. 217. 

Rail. Co., 7 H. & N. 477; 31 Law J. 
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When the consignor has been guilty of no intentional deception to 
conceal the risk (ante, p. IG), and *his own conduct or omission to 
declare the nature and value of the article lias not in any way conduced 
to the loss, but the loss has been caused solely by the negligence and want 
of care of the common carrier, the latter is bound by the common law to 
make compensation for the loss so occasioned, to the extent, at all events, 
of the apparent and presumable value of the article at the time it was 
bailed to him to be carried. But he is not, 't seems, responsible for any 
extraordinary or unusual value which may have accidentally been imparted 
to it, and which could not from the a])parent nature and general character 
and appearance of the thing be fairly presumed to exist. Thus, -wdicrc 
the plaintilT had put a 50/. bank-note into his carpet-bag amongst liis 
linen and wearing apjDarcl, and got on a coach and delivered the carpet- 
bfig to the coacliiiian, and on the arrival of the coach at its place of des- 
tination the bag was missed and never afterwards seen, the jury gave a 
verdict for the value of the linen and wearing a])j)arol, but not for the 
value of the note, and the court afterwards refused to increase the verdict 
by the amount of the note (/<). In other cases, however, the ])laintiir has 
recovered the fr.M value of the article lost {<>), 

It has been justly remarked by American jurists, that it is a principle 
of law that no i)erson shall, by practising concealment or fraud, ini])ose 
upon another a duty which the latter would not, if acting advisedly with 
full knowledge of the circumstances, have undertaken ; and therefore, 
wliero one traveller put 11,250 d<.lhu*s in liis trunk, and another a large 
qiiantit}^ of valuable merchandise, nitliout giving any intimatio^to tlie 
coach -pr(»prict(n’ of the cxc<H*ding value of the e(*ntents of the trunks, and 
the trunks wore lost, it was licld tliat the value of the dollars and of the 
costly mercliandise could not be recovered from ibe common carrier, as 
the latter was doubly wronged, first in being de]>rived of his just reward 
for carrying such i)roperty, and scccuidly in not having liis attention 
drawn to the necessity of increased care and attention for its preserva- 
tion (p). 

Damagea in re.^pect of del enj in deliven /. — If by reason of goods not hav- 
ing been delivered in due time, the .season for finding customers for tliem 
has passed away, and they are consccincntly of ](‘ss value to tlie iilaintiff, 
the deterioration in value may be considered in estimating the amount of 
damage, hut not ike profit winch would have been made upon tlie sale of 
tliem if they had been delivered at the proper time ( 7 ). 

(«) Milt'S V. CalUe, 4 M. & P. (i.'jO; (y) WtUon v. Lane. A York. Rail. Co., 

0 Ifinj'. 'ilU. n C. 13.^ S. (14:2. ISinintons v. S. R. R. 

( 0 ) Shut V. /'V/7//. f) 15. Ik Aid. Co., 7 Jur. N. S. HtU. And sec lurtlior, 

Walker V. Jackson, 10 M. Sc W. 101; 2 as to dainuf'es in actions a;'niijst earners, 
M. & P. 34*2. Addison on Contracts, 1000. 

(p) Angcll on Carriers, § 202. 
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Inj^inction against railway companies to enforce compliance with the 
Railway and Canal Traffic Act. — By 17 & 18 Viet. c. 31, s. 3, it is enacted, 
that it shall be lawful for any company or person complaining against any 
railway company or canal company of anything done, or any omission made 
in contravention of the RailwiQr and Canal Traffic Act (ante, pp. 391, 392), 
to apply in a summary way to the Court of Common Pleas, or any judge 
thereof, and that it shall be lawful for the court or judge to hear and 
determine the nuitter of the complaint, and to make inquiry, in the mode 
therein directed, and to issue a writ of injunction or interdict, restraining 
such company or companies from fm-thcr continuing such violation or 
contravention of the act, and enjoining ol^odicnce to the same ; and in case 
of disobedience of any such writ of injunction or interdict, to order that a 
writ of attachment, or any other process of such court incident or applic- 
able to writs of injunction or interdict, shall issue against anyone or more 
of tlio dire<‘tors of any company, or against any owner, lessee, contractor, 
or otlicr person failing to obey such Avrit of injunction or interdict ; and to 
make an ord(’r directing the payment by any one or more of such com- 
pain\*s of a sum of money not exceeding for eacli company the sum of 
200/. foi- every day, aft('r a day to be named in the order, tliat such com- 
pany or companies sliall fail to obey such injunction or interdict, such 
iinmies to bo jiayablc as the court or judge may direct, either to the party 
conqdaining, or into court to abide the ultimate decision of the court, or 
to her Majesty, and payment thereof may, without prejudice to any other 
mod(^ of recovering tin; same, be enforced by attaclimcnt, or order, in the 
nature M a writ of execution; and in any such proceeding, the court or 
judge may order and <leterniinc that all or any costs tlicrcof or thereon 
incurred shall be paid by or to the one party or the other, as the court 
or judge shall think lit 0 ). 

“It is abundantly clear,” observes Cockburn, G. J., “ from the sta- 
tutory enactments whicli enjoin on railway comj)aiiies the obligation to 
afford accommoilation on c([ual and reasonable terms, and from the pro- 
visions of the statute by which jurisdiction is given to the Court of Com- 
nion J^h'as against the alfording of umluc preference, or the imposing of 
undue ])rcjudice or disadvantage, that it was not the intention of the 
legislature to leave to railway companies the unfettered exercise of their 
rights as j)roprietors of their respective lines ; but in return for the great 
powers which it lias conceded to them, and for the monopoly of the carrying 
business of the country, which in a great degree they have been enabled to 
acquire, has imposed on them the obligation of affording accommodation on 
equal terms to the whole of the public, and they cannot promote ‘their 
own interests as carriers at the expense of the right of the public to that 


(r) Forms of procociliiig, Ac. Keg. Gen. 18 Viol., 15 C. B. 47:1 ; C. P. Hil, Tenn. 
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equality ( 5 ), or give to one individual greater advantages at their stations (t), 
or upon their line, than they allow to another (w). 

Where a railway company, in order to compete with a particular carrier 
in the collection and delivery of parcels, makes a man who has his own 
waggons and horses, and therefore does not require the company to collect 
and deliver parcels for him, pay more than he ought to pay for the 
transit on the railway, it is a case of undue prejudice against the person 
not wanting the accommodation. The company have no jight to make a 
charge nominally for carriage upon the railway, which is in reality for 
that and something else, atid so impose upon a portion of the public 
services which they do not desire to avail thenivselves of (x). 

In execution of the powers conferred on them by this statute, the 
courts will issue writs of injunction, enjoining railway companies proved 
to have given an undue preference to one person or sot of persons over 
another in respect of the conveyance of particular classes or descriptions 
of commodities, to desist from gixing such undue preference (?/). Ilut 
the operation of the statute is confined to undue preferences given to one 
person or clas*«« of persons over another in the traffic along tlio same rail- 
way or canal (*), and travelling between the same places, and not to 
superior advantages which may be given to one town over another town 
on the same line of railway (a). And it has been held that the stain to 
(17 & 18 Viet. c. 31), is not contra vxuied by a railway company carrying 
at a low'cr rate, in consideration of a guarantee of large quantities, and 
full train-loads at regular periods, provided the real object of the railway 
company be to obtain thereby a greater remunerative profit by the dimin- 
ished cost of the carriage, although the effect may be to exclude from the 
lower rate those persons who cannot give such a guarantee (/>). 

Before the court ivill put the powers of the Itailway and Canal Traffic 
Act in motion, as regards the granting of an injunction, the court must 
in general be satisfied that some substantial injury or inconvenience is 
sustained by the public by the act complained of, and that the complaint 
is l^ond fide made on behalf of the public (c*). 


(s) Baxendide v. Gt. Went, Rail. Co.^ 5 
C. ii.. N. S. 354; 28 Law J., C. V. fiU. 

(0 Marriott v. Loud, (t S. W. Rail. Oo.j 
1 C. B., N. S. 40!) ; 2li Law J., C. V. J54. 
Bendell v. East, Co. Rail, Co.^ ib, 250. 
Jiaxendalpf in rt\ 11 C. B., N. S. 7H7; 12 
ib. 758. 

(u) Baxendalc v. North Devon Rail. Co.. 
3 C. B., N. S. 324. 

t (;F) Cork burn, C. J., Garlon v. Gl. 
esteni Rad. Co., 5 C. B., N. S. 07H. 

(y) Harris v. Coekermouth^ dc. Rail. 
Co., 3 C. B., N. S. 603 ; 27 Law J., C. P. 


1(52. Ransome v. East. Co. Rail. Co., ib. 
1(5(5 ; 8 C. B., N. S.700. Cooper v. Loud, 
it iS. ir. Rad. Co., 27 Jiiiw J., C. I*. 324. 
(z) Rvvmil V. Manvh. SheJJ', d Line, 
CV, 6C. B.,N.S.715. 

(tf) Jones V. East. Co. Rail. Co., 3 C. 

B. , S. 718. 

(/;) Nicholson v. Gt. ff'est. Rail. Co., 5 

C. B., N. S. 441. 

(c) Painter v. Load. A Br. R. (7«., 2 C, 
B., N. S. 702. Re Caterham Rail. Co., 
1 C. B.,N. S. 410. 
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OF WRONGFUL DISTRESS— DISTRESS FOR RENT— DISTRESS 
DAMAGE FEASANT. 
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SECTION 1. 

OP UNLAWFUL AND EXCESSIVE DISTRESS. 

Distress for^ rent in arrear — By the common law, landlords to whom 
rent is duo, and who arc clothed with the immediate reversion of the 
premises out of which the rent issues, have the power of entering in 
person, or by deputy, upon the demised premises, and seizing the move- 
ables and personal property thereon, with certain exceptions, and holding 
them as a pledge for the payment of the rent, and they have now ||| 
statute the power of selling the things distrained. This refnedj ^ 
distress is said to have come to ns from the civil law, where the land 
farmed out to the tenant was hypothecated, or pledged in his hands to 

P F 
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aB^wer tho rent agreed to be paid, the whole profits arising from the soil 
being liable to the lord’s seizure (d), 

it is essential to the lawful exercise of tlie power of distress, that 
there bo a tenancy for a term, or at will, at an ascertained rent (e), and 
that the distrainor be the party entitled to the reversion of the premises 
distrained upon, on the determination of the existing tenancy (/). “ If 

he has made a lease without having any right or title to grant a lease, or 
' if, after the making of the lease, he has sold and transferred his estate or . 
■ interest to some third party (ff), or being himself only a lessee, he has 
assigned his lease, or if, after gnanting an under-lease, he has forfeited his 
estate by some breach of covenant or otherwise, and the superior landlord^ 
has entered, and the tenant has attorned to the latter, lie has no right br 
power to distrain (//). It has been holdcn that a tenant from year to year 
underletting from yciir to year, has a reversion which enables him to dis- 
train for rent reserved upon such undei -lease ” (^). 

If the lease has been put an end to ty a surrender of the term, or by 
a notice to quit, and the tenant, notwithstanding the termination of tin? 
demise, continues to hold, with the permission of the landlord, as tenant- 
at-will, or adversely and against the will of the lord as a wrong-doer, the 
lessor has no power at common law to disttain the goods and chattels of the 
tenant for rent in respect of such occupation (^). Neither can he distrain 
except under the statute of Anne (post, p. 437), for rent that accrued due 
before the determination of the lease. But any slight evidence of a renewal 
of the tenancy, and of an agreement to hold upon the former terms, would 
be sufficient to justify the landlord in distraining for the old rent (/). 

If the tenant becomes bankrupt or insolvent, and the assignees decline- 
to take the lease, the lessor is not, in case the bankrupt tenant continues 
to hold the property, deprived by the bankruptcy and certificate, or 
discharge, of his right to distrain (m). If a lessee, having granted an 
under-lease, becomes bankrupt, such bankrupt lessee is not deprived by the 
bankruptcy of his right to distrain, unless the assignees have taken to the 
lease and dischai^ged the bankrupt from the rent payable to the superior 


(d) Gilbert on Rents, 5 ; on Dis- 
trcKses, 3. 

(«?) Anderson v. Mid. Hail. Co.^ ,10 Law 
J., t). B. 94. Mou?e v. ScarrnU, 28 Law 
J., Etch. 925. Jolly v. Arhvthnot, 28 
Law J., Oh. 547. Addison on Contracts, 
p. 323, 5th ed. 

(/) H & 9 Viet. c. 100, 8. 9. 

{fj) Parmenter v. Wvhher, 8 Taunt. 503 ; 
2 Heore, 050. Preece v. Corrie, 2 M. <f; 
M4; 5 Bing. 24; 5 M. & R. 157, 162. 

V. Mnplehack, 1 T. R. 441. 

■ ■ (h) Burnt ' y, Richardson y 4 Taunt. 720. 
V. Keysy 2 M. & 8c. 760; 9 
013. Jjtinyford v* SeUneSy 3 K. & 


(/) Curtis V, WheelcTy 1 M. & M. 403. . 
(A) Jen u fry. Cleyrfy 1 M. & Rob. 213. 
Alford V. Fiekeryy 1 Car. & Marsh. 283. 
Phene v. Popplewelly 12 C. B., N. S. 334 ; 
31 Law J., C. P. 235. 

(/) Zouch V. WillinqtUey I H. Bl. 311. 
Beavan v. Deluhayy 1 H. & Bl. 8. 

(m) Brigtjs v. Boioryy 8 M. & W. 729. 
Netrf )u V. Scotty 9 M. W. 434 ; 10 M, 

& IV. 471. Phiflips V. Shervilly 0 Q. B.' 
944 ; 14 Law J., Q. B. 144. But tlie 
distress is not available for more than 
one year’s reht accrued prior to the ftling 
of the petition in insolvency, 12 &i3 Viet. • 
C. 106, s. 120. 
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' buidlord (n). The power of distress is always subsertient to prerogaSte 
process issued by the crown, such as an extent ; and the sheriff may 
consequently take goods that have been distrained out of the hands of 
the landlord or his bailiff, and sell them for the benefit of the crown (o). 
A landlord, moreover, cannot disfcrain twice for the same rent, unless the 
distress has been withdrawn at the instance or request of the tenant, or 
unless there has been some mistake as to the value of the things taken. 
It is vexatious in a landlord to make repeated distresses unnecessaril]|y|^ 
When there is no certain ascertained rent there fs no right to distrain,-*-^ 
If lands and houses have been demised together at one entire rent) and 
the lease is void as to part of the subject-matter of the demise and good 
for the residue, the lessor cannot distrain for the rent, as there is no 
distinct and ascertained rent fi^^d in respcMst of the part for which tba 
lease is good ( 9 ). Where there was a lease of one hundred acres of land 
at an annual rent of 70Z., and eight of these acres were in the possession 
of another tenant under a prior demise, it was held that the lessor could 
not distrain for any part of the rent, as it was reserved in respect of tha 
whole one hundred acres, and the rent was entire and unapportionable (r). 
But whore a new agreement is come to providing for a specified reduction 
of rent, or for an ascertained and settled compensation in respect of the 
part held under the j)rior demise, such agreement may operate as a 
rc-den'ise at an ascertained rent, recoverable by distress {s). 

Where on oral agreement was entered into between the proprietor of a 
marl-pit and brick -mine, and a potter and hrickmaker, upon the terms 
that the latter should pay 8 cZ. jier solid yard for all the marl that he got 
out of the marl-pit, and Is. 8 c/. per thousand for all the bricks that ho 
made from the brick-mine, by quarterly payments at the usual quarter- 
days, and the brickinaker took possession of the pit and mine, and dug 
marl and burnt bricks, and made several quarterly payments, it was hdd 
that this was a demise from year to year at a rent capable of being 
ascertained with certainty, and that the lessor, therefore, was entitled to 
distrain (/). And where land was holden upon thc^erms that the 
plaintiff should not sell hay off the demised premises under a penaKy of 
2s. Gd. a yard, to be recovered by distress as for rent in arrear, it was 
hold that the penalty might be treated as a rent payable in respect of ev^ 
sale made in breach of the agreement, that the amount due was capable of 
being ascertained with certainty, and might be recovered by distress (ti)* 

If a tenant has entered into possession under an agreement which does 


(w) Peskeit v. Somers, corom Wilde, 
C. J., Sittings after Hil. Term, 1850. 

{ 0 ) Eexv, Cotton, Parker, 112. 

* (p) Bagqe v. Matvhy, 8 Exch. 640. 
Dawson V. Vropp, 1 C. 11. 96 1 k 

(^q) Gardiner v. WdUamson^^ B. & Ad. 


330. ^ 

(r) Neale v. Mackenzie, 1 M. dt 
(sj H'o/sofi Y. IKdiiid, 8 fixeh. 385« 

(t) Daniely, Grade, 6 Q. B. 145, : 

(if) Polliit Y. Forest, 11 Q. B. 555; 

16 Law J., Q. B. 424. 
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not operate as a present demise at a fixed rent, but merely as an executory 
contract for a future lease afterwards to be granted, and the landlord 
neglects to grant the lease, and the tenant continuc| to occupy without 
paying any rent or making any absolute and unconditional admission of 
any specific sum being duo as rent in respect of such occupation, the 
landlord has no right to distrain (a*). But whenever there is an agreement 
for a tenancy at a fixed rent, though it be a tcnancy-at-will only (^), or 
whenever by payment of rent, or otherwise, ary tenancy at a fixed rent can 
be implied, the landlord may distrain for all rent subsequently accruing 
due (z). And if the tenant, after he has taken possession, “ promises to 
pay a rent certain, or settles it in account, the landlord will then have a 
right to distrain ” (a). 

Of conditions precedent to the rujht to distrain. — The right to distrain 
may be made coiv.iitional, or may be postponed by the contract of the 
parties {b). Wliere a lessee agreed to take, and the lessor to let, a house 
and premises at a yearly rent, payable quarterly, and the lessor agreed to 
complete the house, and fix a bresummer in the back front window, and 
allow the lessee 15/. towards erecting an oven, and the lessee took posses- 
sion and built <he oven, hut the lessor never completed the house nor 
fixed the bresummer, and the lessee refused payment of the rent, where- 
upon the lessor distrained, it was held that the distress was illegal, as the 
condition upon which the rent was to become due remained unaccom- 
plished (c). And where an oral agreement was entered into for the letting 
and hiring of a house and furniture at an annual rent, payable quarterly, 
the house to be furnished completely, in a manner suitable to a ladies’ 
school, and the lessee took possession, it was held that the furnishing of 
the house by the lessor in the manner .agreed upon was a condition prece- 
dent to his right to distrain for the rent (r/). Whenever a covenant or 
promise to pay rent is conditional and dependent, and the lessor is ready 
and willing to fulfil the condition on his part, but the lessee prevents him, 
the lessee will have his power of distress. 

Distress for r$it payrdde in advance — Rent when due — Several demises. 
— Bent may be made payable in .advance, so as to entitle the landlord 
to distrain for it at the commencement instetid of at the end of eacli 
quarter [e). When there is a reservation of an annual rent, or a covenant^ 
or agreement by a tenant to pay so much a-year, a stij)ulation for the 
determination of the tenancy at the expiration of any one quarter of a 
year, by a six or three months’ notice, will not raise a presumption that, 

(r) Hegan v. Johnson^ 2 Taunt. 148. (6) GU-.s v. Spencer, 3 C. li., N. S. 253; 

Attdenmi v. Mid. Hail. Co., 30 Law 20 Law J., C. V. 237. 

J.M- Tb »fi. (r) livgnart v. P^yrtcr, 5 M. & V. 370. 

(z) Mfsehh\. Cowp. 783. {tl) Mechelen v. Wallace, 7 Ad. & K. 

(tf) Knight v. HemuU, 1 J Moore, 222 ; 54, n. 

3 fling. 301. Cox v. Bmt, 2 M. V. 281 ; (c) Lee v. Smith, 0 Exch. 605. 

5 Bing. 185. ^ ' 
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the rent was to be paid quarterly (/). Where a landlord agreed to let a 
house at a yearly rent of 50Z., and likewise the stable and loft at a farther 
rental of 25/. per annum, to be paid on the usual quarter-days, it was 
held that this was a demise of two different sets of premises at separate 
rents, payable at different periods ; that the 60/. rent was payable yearly, 
and the 25/. rent payable quarterly {g)» Where a contract was entered 
into for the letting and hiring of a house for a year certain, at a rent pay- 
able quarterly, “ or half-quarterly if required," and the tenant entered into 
possession, and paid his rent quarterly for the first year of the tenancy, at 
the expiration of which period the lessor, without any previous demand or 
notice to the tenant, distrained for half a quarter’s rent then alleged to 
be due, it was held that the lessor had no right so to do without giving 
a previous intimation and notice to the tenant of his election to take the 
rent half-quarterly (A). 

If the lessor distrains before the rent has become due, the tenant may 
resist the entry and seizure by force, and after a seizure has been made, 
he may rescue his goods at any time before they have been impounded ; but 
when once the goods have been impounded, they are in the custody of the 
law, and the tenant cannot then break the pound and retake them (/). 

Distress after the tei'inination of the term of hiring . — At common law 
the landlord could not, it seems, have distrained after the expiration of 
tlie term for rent that accrued due before tlie determination theredf, as 
his reversion was then gone, the entire estate being revested in him in 
possession (/■), but now, by 8 Anne, c. 14, ss. G, 7, it is enacted, that it 
shall be lawful for him to distrain for arrears of rent due upon any lease 
ended or determined after the detenninntion of the lease, in the same 
manner as he might have done if such lease had not been ended or deter- 
mined ; provided such distress be made within six calendar mouths after 
the determination of the lease, and during the continuance of the land- 
lord’s title or interest, and during the possession of the tenant from whom 
such arrears became due. Prima facie, therefore, the executors or other 
personal representatives of a tenant could not be distrained upon. But 
the Court of Queen’s Bench has holden a distress to be good during the 
possession of the executors, when the tenancy was not determined by the 
death of the tenant (/). Wlierc, however, there is no possession by any 
one who can bo said to be the rc])rcsentative of the tenant, and the tenancy 
is determined by the death of the tenant, the statute of Anne does not 
apply, and there, is no power to distrain (in). Where a tenant went away, 

( /■) Collett V. Curling^ 10 Q. 13. 785; (k) WilHnnis Stiven,0 Q. B. 14; 15 

10 Law .T., Q. IL ;UW). Law .L, Q. 13. ;3l»l. • 

(//) Cootnher v. lloirardj I C. B. 440. (/) Jimithwaite v. Cooksey^ I H. 131. 405. 

{h) Afallam v. Arden, 0 M. & Sc. 705 ; (w) Turner v. Barnes, 31 Law J., Q. 

10 Jung. 201). B. 170. 

(0 I Inst. 47 b, lOlu; Gilb. (Jl. 
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leaving behind him a cow and a few pigs, without asking permission to 
leave them, or saying when he was going to take them away, and the suc- 
ceeding tenant entered and took possession, it was held that the lessor had 
no right to distrain the things so left, as the tenant was not’ then in the 
possession and occupation of the promises (w). The customary right of 
the tenant to an away-going crop always operates as a prolongation of 
the term as to the laud on which the crop grows for the period allowed 
by the custom for getting in and gathering the crop. All the rights and 
properties belonging to the original contract are continued during the 
period in question, and aniong them the landlord’s right to distrain. 
Therefore, where a part of the tenant’s corn remained in a Jbarn the 
demised premises beyond the period of six calendar months, but within the 
term allowed by custom for the out-going tenant to get in and dispose of 
his crop, it was hold that the corn might be distrained by the landlord (o). 

If, by tacit consent of the landlord and tenant, the contract between 
them continues beyond the time for which they originally contracted, all 
the rights and properties belonging to the original contract are also con- 
tinued, and rniong them the landlord’s right to distrain. It has often 
been determined that if there be a lease, and after the determination of it 
the tenant holds over, with the consent of the landlord, he must hold upon 
the terms and liable to all the conditions and covenants of the lease (p). 
If ITter the determination of a tenancy by the expiration of a notice to 
quit the tenant holds over, and the landlord distrains for rent, the land- 
lord thereby waives the notice, and affirms and continues the tenancy (7). 

Distress by agents — Joint-tenants — Tenants-in-covmon, ^c . — A mcro 
receiver of rents (not being a receiver appointed by the Court of Chancery) 
has no power to distrain, although he may be authorised to collect and 
receive the rents for his own benefit (/•). And when an agent or bailiff 
receives a special authority from the lessor to levy a distress upon the 
demised premises, the authority should be given and acted upon in the 
name of the lessor or reversioner. But if the agent distrains in his own 
name, and gives a notice in writing, stating the rent to bo due to himself, 
he may, nevertheless, justify in the name and as the bailiff of the lessor. 
A person beneficially interested in the demised premises may use the 
name of the owner of the legal estate to lei^y a distress. The cestui quo 
trust, therefore, may distrain in the name of the trustee, and a mortgagor, 
in certain cases, in the name of the mortgagee (5). A receiver ajipointed 


(n) Taylerson v. Peters. 7 Ad. & E. 1 10 ; 
2 N. & V. m. 

(o) Beavan v. Detalunj, 1 H. Bl. 9. 
Letvis V. llarriH, ib. 7, n. («). Nuttall v. 
iStaiuiton, 4 li. <fc C. 51. 

(p) Ben van v. iJelafuiy, 1 H. Bl. 0: 
ante, p. 404. 


Xouchw. Willingnlc^ 1 IT. Bl. Oil. 
(rj Ward v. 8he%o, 2 M. & Sc. 750 ; 
9 Binf?. 008. 

(j) Trent v. Huntjfi Exch. 14 ; 22 Law 
J., Exch. 020. Sneli v. Finch, 02 Law J., 
C. P. 117; 10 C. B., N. S. 051. 



SECT. 1.] .BY WHOM A DISTRESS MAY BE MADE. 439 

by the Court of Chancery has a power of distress, and need not previously 
apply to the court for a particular order for that purpose (t). One joint- 
owner or joint-reversioner may distrain alone, but he must avow and 
justify the taking of the distress in his own right, and as bailiff to the 
other (w). He may also* sign a w^arrant of distress, and appoint a bailiff 
to distrain for rent due to all, unless the others expressly dissent (x). 
The same rule prevails in the case of co -parceners and co-heirs in gavel- 
kind, any one of whom may avow and justify the distress in his own right, 
and make conusance as the bailiff of the others without averring or show- 
ing any express authority from them to distrain (y). If one of several 
joint-tenants of the reversion to which the rent is incident conveys away 
all his estate and interest in the demised premises, the right to distrain 
for the rent is extinguished, for there can be no apportionment of the rent 
by the severance of the reversion (r). 

Teiiants-in-comnion who have several estates, and are severally entitled 
to the rent and the reversion of the demised premises, should make several 
distresses. They may, of course, authorise a bailiff to distrain on behalf 
of all, or one tenant-in- common may distrain on his own account, and as 
the bailiff' and agent of the others, but they must avow and justify the 
taking of the distress se])arately in respect of their several shares (a). 
And one tcnant-in-common may distrain for his own share of the rent, 
although the rent has been reserved in one sum payable to all generally, 
and not in several sums payable to eacli ; and therefore, where a lessee 
holding under two tenants-in-common, at a yearly rent of 18^., payable 
quarterly, received notice from one of them to pay to him a moiety of the 
rent as soon as it became due, and the lessee, notwithstanding such 
notice, paid the whole rent to the other teiiaiit-in-common, it was held 
that the party who had thus given the notice might distrain upon the 
land for his moiety of the rent (b). Where fifty acres of arable land were 
demised by four persons (whose original title did not appear) at one entire 
rent of 94/. per annum, to be divided and paid to the four lessors separately 
in equal portions, it was held that as between themselves and tlie lessee 
they must bo taken to be tcnants-in-comnion of the reversion, and that 
one of the four was entitled to distrain for a fourth part of the rent inde- 
pendently of the rest (o). 

Dist7‘€ss hy executors and administrators , — By 3 & 4* Wm. 4, c. 42, 
ss. 37, 38, the executors and administrators of a lessor or landlord may 


{i) Brandon v. Brandon, 5 Mad. 473. 
BcnnvU v. Ituhins, 5 C. & P. 373. 

(m) PuUen V. Palmer^ 6 Mod. 73, 100; 
3 Salk. 207. 

(x) Itohinson v. IToffnMn, 1 M. & P. 
474; 4 Bing. 602 ; 3 C. & P. 234. 

(y) Leiffh v. Stwpiierd, 6 Moore, 297 ; 


2 B. * B. 405. 

(r) Stavrlvif V. Altcock, 16 Q. B. 636 ; 
20 Law J., Q*. 13. 321. 

(a) Litt. sec. 314-317. 

/*) JIarrhoH v. Baniby, 5 T. B. 210. 
r) Whitley v. Roberts^ M. Cl. & Y. 
107. 
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distrain upon lands demised for any term or at will for arrearages of rent 
due to such lessor or landlord in liis lifetime. 

Agreements not to distrain, — The right to distrain may be waived,* 
abandoned, or postponed by the express contract or agreement of the 
landlord, for it is not an inseparable incident to a rent service {d). If, 
therefore, a landlord has agreed with the owner of cattle not to distrain 
them if they are put into a particular close, and they are afterwards dis- 
trained there by the landlord, in violation of his agreement, an action for 
a trespass in taking the cattle is maintainable against him (e\ 

Accei>tance of a hill or note hy way of payment. — A landlord is not 
deprived of his right to distrain by the acceptance of a bill, or note, or 
security for the rent, unless it be proved that the laiidkml, at the time he 
accepted the security, bound himself not to distrain (/), or unless it be 
proved that thcMote was paid at maturity {g). If the landlord’s receiver 
or bailiff relinquishes a distress on receiving a bill or note for the rent 
from the tenant, and pays over the amount of the note to the landlord, 
and the note is subsequently dishonoured, the landlord may return the 
money to the bailiff or treat it as an advance or loan from him, and 
distrain again for the unpaid rent (A). 

Tender of rent before distress renders the distress wrongful ah initio. 
If, therefore, after a broker has received a warrant of distress, but, before 
it is executed, the rent is tendered, the right to distrain is gone («). 

Time, mode, and place of distraining. — The tenant has the whole day 
on which the rent becomes due to })ay such rent, and a distress therefore 
cannot be made until the day aft(ir the day appointed for the payment of 
the rent (^•). A landlord or his bailiff cannot lawfully break open gates, 
or break down inclosures, or force open the outer door of any dwelling- 
house or building in order to make a distress (/), but he may draw a 
staple or undo fastenings wliich are ordinarily opened from the outside of 
the house {in). A distress, moreover, cannot be made after sunset, or 
before sunrise {n) ; nor upon land which does not form j)art or parcel of 
the demise, and from which the rent re.ierved does not issue, unless the 
goods of the tenant have been removed thereto from the demised premises 
within sight of the lord coming to distrain, or unless they have been 
fraudulently removed thereto by the tenant to avoid the distress. If, 


(//) Giles V. Spencer, C. 13., N. S. 241 ; 
20 Law J., C. P. 237. 

(e) Hurs/ord v. JVchsier, 1 C. M. & R. 

C'J'J. V. Hose, G Ring. OOS ; 4 M. 

& r. 400. 

(f) Davis V. Gyde, 2 Ad. & E. 020. 

(</) Hants V. Shipway, Bull, N. V. 

(h) Parrott v. Anderson, 7 Exeb. 03 ; 
2J Law J., Exch. 201. 

(i) Binnctt v. Bayes, 5 II. & N. 301 ; 


20 Law J., Exch. 224. 

(k) 21 H(in. 0, 40. Dnjtpa v. Mayo, 1 
Suund. 2H7. 

(l) Brown v, Glenn, 10 Q. B. 254; 20 
Law J., Q. B. 205; 15 Jnr. 2H0. 

(m) Ryan v. Shilcock, 7 Exch. 72; 21 
Law J., Ex<'h. 55 ; 15 Jnr. 1200. 

(w) Co. liitt. 142a; Gill). 50. Tntton 
V. Darke, 5 H. & N. 054 ; 20 Law J , 
Exch. 271. 
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therefore, a tenant enjoys an easement over, or a right to use, the land of 
a third party, and has, in the hond-fide exercise of such right, placed his 
goods and chattels on the land of such third party, the lessor has no right 
to distrain them there. Thus, Avhere a wharf on the banks of a tidal 
river was demised to a tenant at an annual rent, with a right to use part 
of the bed of the river, between high and low-water mark, as a place of 
deposit for boats and barges resorting to the wharf, it was held that the 
lessor of the wharf had no right to distrain the barges of the tenant lying 
on such land and bed of the river alongside the wharf, although they 
were attached to the wharf by head and stern-ropes, inasmuch as the land 
on which the barges were lying belonged to the crown, and had never 
been demised to the tenant (o). For the same reason a landlord could 
not, by the common law, distrain the beasts and cattle of a tenant feeding 
upon a common, and which had been placed there by the tenant in the 
hona-fule exercise of a right of common vested in him in his own right, or 
as appurtenant to the land demised to him by the lessor. But this has 
been altered by 11 Geo. 2, c. 10, s. 8, which empowers landlords to take and 
seize, as a distress for arrears of rent, any cattle or stock of their tenants 
feeding or depasturing upon any common appendant or appurtenant. 

Things not distrairniblc, — Tenants’ fixtures annexed to the freehold by 
nails and permanent fastenings, such as furnaces, cauldrons, chimney- 
pieces, kitchen-ranges, stoves, coijpers, grates, blinds, &c., arc not distrain- 
ablc, as they cannot bo removed and restored without sustaining some 
injury (y?). But if they arc attached to the frcejiold by bolts and screws, 
so as to be mo^ cable, they may be distrained and taken. Therefore cotton- 
si)inning machines fixed to a wooden floor by screws, or soldered to a stone 
flooring, but fastened so as to be readily removcable, are distrainable (</). 
A millstone in a mill, and an anvil in the smith’s shop, cannot be distrained 
for rent, although the anvil be removed out of the stock, or the millstone 
out of the socket to be i)icked, for the anvil is accounted part of the forge, 
and the millstone part of the mill, though it is not when taken actually 
affixed to the freehold (r). 

By 51 lien. 3, stat. 4, it is provided that no man of religion, nor 
other person, shall be distraiiKjd by his beasts that profit his land, nor by 
his sheep, by the king’s or other baililfis, so long as they can find other 
distress, or other chattels sufliciciit for the levying of the distress. 
Beasts of the plough are by common law exempt from distress ; and to 
render other animals exempt on the ground that they profit the land, 
within 51 Hen. 3, st. 4, it is not enough to show that they are occasion- 
ally used in manuring the soil : it must be proved that they have been 

(o) Jilisznrd v. Capid, 8 B. it C. 141 ; 898. rtaffon v. 3 Q. B. 901. 

3 M. it P. 494; (( Bing. 100. ( 7 ) HeUatveil y, EaMwood, 6 Exch.* 

( p) Co. Ijitt. 47b. Pift V. S/ww, 4 B. 309; *20 Law J., Exch. 155. 

& Aid. 207. Darby v. Harris, 1 Q. B. ^ (r) Bro. Abr. DisTiiESs, pi. 23. 
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broken to harness, and are regularly employed in ploughing, liarrowing, 
or drawing carts or waggons upon the farm, in the ordinary cultivation of 
the land. Heifers and steers, therefore, and young colts not broken to 
harness, are not “ beasts that profit the land ” within the meaning of the 
statute (s). Sheep, also, are exempt from distress at common law, inde- 
pendently of the stat. 51 lien. 3, so long as there are other distrainable 
chattels and animals, not being beasts of the plough, sufficient to satisfy 
the rent (t). 

Implements of husbandry are also exempt from distress, and so are 
the tools and instruments of a man’s trade or profession, such as the 
books of the scholar, the axe of the cari^enter, the anvil of the smith, the 
stocking-loom of the weaver, the threshing-machine of the farmer, and 
the spade and axe of the labourer, so long as they arc in actual use, or 
there arc other goods on the demised premises sufficient to satisfy the rent 
without them (y/). Wearing apparel, also, iir actual use about the person 
of the wearer, is not distrainable, whether it be the wearing apparel of the 
tenant himself or of a guest in his house (j;). The horse and goods of a 
guest at a common inn cannot be distrained for the rent of the inn, or its 
precincts, and this is a privilege allowed to inns for the security and 
protection of travellers. 

Perishable articles^ money ^ growing crops^ (j-c., have always been 
considered to be unfit to be taken and detained as a pledge for rent, 
inasmuch as they arc liable to a rapid deterioration, and cannot be 
restored to the tenant in as good plight as they were in >vhen taken, within 
the period allowed by law for their redemption. Therefore fruit, milk, 
the flesh of animals recently slaughtered (y), and other things of a perish- 
able nature, could not be distrained ; but as the statute 2 W. & M. c. 5, 
s. 3, directs the distress to be sold within five days unless replevied, 
perhaps the ancient rule of the common law with respect to the perish- 
able nature of the distress no longer extends, in the case of a distress for 
rent, to anything which is not liable to deterioration within the period 
prescribed by the statute for the sale of it. As the things distrained 
were regarded at common law in the light of a pledge, to be returned to 
the tenant when the rent was paid, it was held that money could not bo 
distrained unless in a bag, because the identical pieces could not bo known 
and restored ; ^and that grain or flour could not be taken out of a sack, 
or hay from a barn, because it could not well be ascertained whether the 
identical quantity taken had been returned. Corn in the sheaf was not 
distrainable unless found in a cart. Growing com, grass, fruits, hops, 

(0 Keen V. Priest, 32 Law T. R., Woody. CVarAc, 1 Cr. & J. 484. Harvey 
Exch. 131. V. Povock, 11 M. & W. 740; Co. Utt. 47a. 

(0 Keen V. Prj**/, t H. & N. 236 ; 28 Narqatl v. A/Vw, 28 Law J., B. 143. 
Law J., Exch. 157. (j) Pao. Abr. Inns, B. 

(w) Simpson v. Ilariupp^ Willes, 512. {y) Morley v. Pincombe, 2 Exch. 101. 
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roots, and growing produce, also, were not distrainable, as the crop was 
attached to the freehold, and could not be taken up and returned to the 
tenant, in case he chose to redeem the pledge, in the same state and con- 
dition as it was in when removed {z). But the acts of 2 W. & M. c. 2, 
s. 3, and 11 Goo. 2, c. 19, ss. 8 and 9, now enable the lessor to dis- 
train loose corn and corn in the sheaf ; straw and hay, growing corn, grass, 
hops, roots, fruits, pulse, and growing produce generally. These acts, 
however, do not extend to trees, shrubs, and plants growing in nursery- 
gardens, nor to money (a). 

Property of strangers on the demised premises in their mjon possession , — 
Tlie landlord has no right to distrain the carriage and horses of a morning 
visitor standing at the (^oor of the tenant’s dwelling-house, or under a 
shed upon the demised premises ; or the horse of a stranger who has 
called at the house on business, and tied up the animal to the gate or the 
stable-door. He cannot dis#ain a horse which has brought corn to be 
ground at the tenant’s mill, and has been fastened to the mill-door whilst 
the corn was being ground to be taken back, nor a horse which has brought 
yarn to a private beam belonging to the tenant to be weighed, and has 
been placed in a stable on the demised premises whilst the weighing was 
accomplished ; the horse in each of these cases being in the possession and 
use, and under the control, of the owner or liis servant (h), Neither can 
the landlord distrain the boat or barge of a third party lying in a private 
dock or private canal, or alongside a wharf upon the demised premises, 
provided such boat or barge is in the hands and under the care of tho 
master and crew of the owner, and is at the time employed in^^ho owner’s 
business, and is in his use and possession, and not in the use and pos- 
session nor under the control of the tenant ; but if it is abandoned and 
left upon the premises, in the possession or use, or under the care, of the 
tenant or his servants, then it is distrainable (c). 

The goods and chattels and wearing apparel of a guest in tho 
tenant’s house, in the actual possession and use of such guest; cannot be 
distrained for rent, whether the house in which the guest is lodged is 
a private dwelling-house or a common inn ; nor the goods and chattels 
of third parties placed upon the demised premises, in the possession and 
under the care of tho tenant, in tho ordinary course of trade ; nor tho 
goods and chattels, horses and carriages of travellers, deposited in 
hostclries and public stables, or in a market or fair where things are 
taken to be bought or sold ; nor goods delivered to a carrier to be carried 
for hire. The horse in the smith’s shop shall not be distrained for the 
rent issuing out of tho shop, nor the horse, &c. in the hostelry, nor the 

(z) 1 Holle Abr. 607; Bradb. 21{{; (fr) v. Cro. Eliz. 600. 

Gdb. 82. (c) Mujiyra/t v. Gregwy, 3 M. & W. 

(tt) Clark V. Oaskarth, 2 Mooro, 491. 077. 
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materials in the weaver^s shop for the malting of cloth, or clotli or 
garments at a tailor's, nor sacks of corn, nor meal in a mill, nor in a 
market, for it is in custody (protection) of law (fl). 

Property of strangers placed on the demised premises^ ivith the leave and 
license of the landlord, is not dis trainable. Jf, for example, the landlord's 
permission to place cattle on the demised premises has been sought for 
and obtained, and the beasts are placed thereon with his authority, he is 
held impliedly to have undertaken not to exercise his power of distress as 
against them (<?). 

Materials 2daced on the demised premises to he manufactured, or worked 
upon. — The goods and chattels of third parties placed on the demised 
premises for trading or manufacturing purposes arc, by the policy of the 
law, exempt from distress ; such as the yarn of a stocking-manufacturer, 
placed in thc'^' house of the tenant, a stocking-weaver, to be woven into 
stockings, but not the frame or inachinerj'^ #f thc%ianiifacturer, delivered 
to the weaver to enable him to weave the yarn (/) ; also the silk of a 
velvet-manufacturer, delivered to a tenant, a silk-weaver, and taken home 
by him to be made into velvet at his own house (//) ; bullocks sent to a 
slaughterer, or carcase-biitchcr, to be slaughtered and cut up in the vray 
of his trade, and sent back in joints to the owner to be sold or con- 
sumed {h) ; corn sent to a miller to bo ground ; old clothes sent to a 
tailor’s ; casks scut to a cooper’s, or boats to a boat-builder, to be repaired; 
goods sent to a weigher to be weighed, or to an auctioneer, commission- 
agent, factor, w’arehouseman, granary-keeper, wharfinger, or other agent, 
to be solder exported, or otherwise to be dealt witli in the course f)f 
trade (f). “ The principle of the exemption,” observes Parke, B., “ is the 

public good ; that is, that all men may freely, and witliout interruption 
or danger of the loss of their goods, deal with those who carry on trades 
or businesses for the benefit of all indiscriminately; or buy or sell in mar- 
kets or fairs, and thus supply themselves with the commodities of life ” (/;). 

Property of guests at an inn cannot he distrained for rent, for it would 
be a sore detriment to travellers and wayfarers who arc obliged by necessity 
to resort to common inns if their goods and effects were liable to be 
seized and sold in case of non-payment of the rent of the inn (/). 

Chattels in the custody of the law not d’lstrainahle. — Goods and chattels 
which have been actually seized upon a fi, fa, or taken under an Attach- 
ment, and arc in the possession of a sheriffs officer or bailiff, cannot be 


1//) 7 lien. 7, lb ; Bro. Abr. Distress, 
pi. 57, 71 ; I Abr. OHft, pi. 12; Co. 
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(A) Brown v. titwvill, 2 Ail. & K. 13H. 


(i) I3ac. Abr. Distress, B. Williams 
v. Holmes, 8 Excli. 861. j^dams v. Crone, 
1 0. & M. 080. Brown v. Arundel, 10 
C. B. 54. Gilman v. Ellon, 6 Moore, 24*?. 
Tlmmpson v. Mashiter, H Moore, 251. 
MalthUtx V. Mesnard, 2 0. tfe 1*. 353. 

(A) Joule V. Jackson, 7 M. & W. 451. 

(/) Bro. Abr. Distkesb, pi. 57, 71 ; I 
Roll. Abr. 08, pi. 12. 
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distrained for rent, as tbey are in the custody of the law (m), but if 
the landlord^ is beforehand with the sheriff, and puts in a distress before 
the sheriffs officer has got possession, the sheriff cannot then seize them. 
The landlord is entitled to distrain for six years’ arrears of rent (w), and 
if he gets possession before the sheriff he is entitled to retain and sell, 
and satisfy the whole six years’ arrears if they be due. 

If growing crops have been taken in execution and sold by the sherifiF, 
such crops, as long as they remain on the demised premises, arc liable to 
be distrained for rent accruing due subsequently to the execution and sale 
(14 & 15 Viet. s. 1), in default of sufficient distress of the goods and 
chattels of the tenant; and if the execution is fraudulent (o), or the sheriff’s 
officer, after the seizure of the goods, relinquishes the possession, and leaves 
no one in possession of them, then they may be distrained and taken (p). 

The landlord is entitled, in some cases, to a year’s rent, and in other 
cases to four weeks’ arilkrs of i*ent, before goods taken in execution by the 
sheriff or the officers of the county court can be removed from the 
premises (q). 

Statutory exemption from distress in favour of foreign ambassadors.— 
has been enacted and declared by 7 Anne, c. 12, s. 3, on grounds of public 
policy, that process of distress against the goods of any ambassador, or 
other public minister of a foreign state, or of his domestic servants, shall 
be void. 

Things dlstrainahle — Chattels of tradm left on the demised premises in 
the possession of the tenant. — If a trade can be carried on with profit and 
advantage, without the things used in the trade being left on the demised 
premises in the custody and possession of the tenant, they are not there 
e.x necessitate, and are consecpicntly distrainable. Thus it has been held 
that if a brewer’s casks be left with a publican until the beer is consumed, 
the casks do not fall within the exemption, and are not privileged from 
distress, inasmuch as it is nowise es.'^ential to the carrying on the trade of 
the publican that the brewer should find the casks (r). * 8o, if the targe 
of a purchaser of salt is left at the saU-works in the possession of the 
vendor of the salt, it is di.'strainable for rent, inasmuch as “it is not 
nece.'isary for the protection of trade that the boat should be delivered 
into the custody of the person manufacturing and selling salt. The 
trade may well bo carried on at the salt-works without the possession of 
the boat being at all parted with by the owner.” Upon the same 
principle it has been holden that a farmer’s cart which has brought malt 
to a brewer, and has been left in the brewer’s yard in the possession of 

(m) WtmrUm v. Nnyhr. Ivi Q. H. 07B. (a) As to this, and as to Distress by 

(«) Humfrvy v. (ivnf, 7 C. D. 0(i7. Bailifts of tlio County Court, see post, 

(o) Smith V. Itnssfil^ H Taunt. 400. ch. 14, a. 1. 

8t. John*9 Coll. V. MumUtf 7 T. R. (/•) Joule v. Jackson, 7 M. & W# 451. 

(p) mules V. Jrundalc, 1 M. tfe S. 713. 
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tlio brewer, or his servant, to be loaded with a return cargo of grains, 
or beer, is distrainable for the rent of the brewing premises (a). 

If a carriage which has been sent to a coach-maker to be repaired 
is loft on the premises after the repaii*s have been completed, for purposes 
foreign to the trade of a coach-maker, it is distrainable, unless the coach- 
maker exercises some other trade thereon, and the carriage is left with 
him for the purpose of being dealt with by him in the exercise of such 
‘trade. If he exercises the trade of a commission-agent for the sale of 
coaches and carriages, as well as the trade of a coach-maker, and the 
carriage is left with Irim to be sold, it would then come within the 
principle of the exemption (i). It has been held that a carriage standing 
at livery is distrainable (w). Whenever a chattel, such as a threshing- 
machine, or a. loom, found upon the demised premises, has been lent or 
let by the owner to the tenant, it is distrainalde, if it is not in actual use 
at the time of the levying of the distress (.v). Tlfere is a decision to the 
effect that cattle on their way to market in charge of a drover, and turned 
into a close on the demised premises in the night, are distrainable (//); 
but thir decision appears to be direetly at variance with numerous 
authorities, and with the prineiples established for the benefit of trade, 
and cannot noAv be considered law (z). 

With the exception of fixtures, perishable articles, and things used 
in trade or placed on the demised premises for trading or manufacturing 
purposes, or standing there in the custody or possession of the owner, as 
previously mentioned (ante, p. 443), all the goods and chattels on the 
demised premises, wdjether they belong to the tenant himself or to strangers 
who have placed them in the custody or possession of the tenant, are dis- 
trainable for the rent due from such 2 )remises. This is the case with the 
horses and carriages of strangers standing at livciy on the demised pre- 
mises, and not being at the time of the distress under the charge or in the 
possession of the owner or his servants (a). 

Distress of growing crops and corn, — By 2 W. & M. c. 5, s. 3, and 
1 1 Geo. 2, c. 19, ss. 8, 9, landlords are enabled to distrain loose corn and corn 
in the sheaf, straw and hay, growing corn, grass, hops, roots, fruits, pulse, 
and growing produce generally. These acts, however, (fo not extend to 
trees, shrubs, and jdants growing in nursery-gardens, nor to money (h). 
And, by 14 & 15 Viet. c. 25, s. 2, it is enacted, that in case growing crops 
arc seized and sold by the sheriff or other officer, under an execution, such 

{#) Muspratt v. Gregory , 3 M. & W. (y) Fowkes v. Joyce ^ 3 Lev. 200; 2 
677. Vcritr. 50. 

{t) Fhidon V. M'Larent 0 Q, B. 801. (r) Tnte v. Ghcdf 2 Saiind. 200a. 

(fi) Francis v. Wyatts 3 Burr. 1408 ; 1 («) Parsons v. Gintfell, 4 C. B. 545; 16 

W. Bl. 483. Parsons v. GinyeU, 4 C. B. Law J., C. 1*. 230. 

54l5. (ft) HellnwcH v. Eastwood, 0 Exch. 300 ; 

(j:) Fenton v. Logan, 3 M. & Sc. 82. 20. Law J., Exch. 155. 

Gorton v. Falkncr, 4 T. B. 505. 
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crops, SO long as tho same shall remain on the land, shall, in default of 
sufficient distress of the goods and chattels of the tenant, be liable to the 
rent wliich ma.y become duo after any such seizure and sale, and to the 
remedies by distress for the recovery of such rent, notwithstanding any 
sale or assignment which may have been made or executed of such grow- 
ing crops by any sheriff or other officer. 

Distress of chattels mortgeujed hy the tenant. — Where a tenant from 
whom rent was due assigned all his goods and chattels by a registered bill 
of sale by way of mortgage, and was left in possession of the mortgaged 
chattels, and the landlord distrained them for rent, and caused them to be 
appraised, and removed to an auction-room to be sold, and the mortgagee, 
before the sale, and whilst the goods were in the custody of the law, gave 
notice to the landlord of the mortgage, and required the landlord to 
deliver to him, the mortgagee, any goods that might remain after the 
landlord had sold enod^^li to satisfy the distress and costs, and the landlord 
promised so to do, and part of the goods remained unsold, and the landlord 
carried them back to the demised premises and returned them to the 
custody and possession of his tenant, from whom he took them, taking no 
heed of the notice given him hy the mortgagee, or of his promise to return 
the goods to the latter, it was lield that the landlord was not liable to an 
action at tho suit of the mortgagee, as it did not appear that he had been 
guilty of any tortious act, or that the mortgagee had sustained any damage 
in respect of the removal of those goods which had been taken away from 
and returned to the mortgagor, in whose ])ossession the mortgagee had 
left them, and which ^7crc as much subject to the provisions of the bill 
of sale after their return as they had been before they were taken 
away (c). 

If, after the tenant has mortgaged the goods and chattels on the 
demised premises, the mortgagee enters and takc^ possession, and the 
tenant becomes bankrupt, owdng more than a year’s rent, and the landlord 
distrains, he is entitled to make the distress availabfe for the whole rent 
duo to him, as the Bankrupt Act was never intended to favour the mort- 
gagee at the expense of the landlord (d). 

Things dist?ainable vnder a license to distrain , — If a debtor gives his 
creditor a license to enter upon the debtor s land and distrain all the goo4p« 
and chattels upon the debtor’s premises (c), and sell them in satisfaction 
and discharge of the debt, this will not enable the creditor to seize and 
sell the property of a stranger, for a license of this sort cannot be made to 
extend to and to bind those who arc not parties to it (/). If, therefore, 

[c) Evans v. JVrhjtU, 2 H. & N. 527 ; (e*) As to after-acquired property, sec 

27 Law J.. Exch. 50. Beevc v. Whitmore, 32 Law J., Ch. 407. 

(d) Jtrorklehurst v. Lane, 7 Ell. & Bl. (/) Howes v. Balt, 7 B. ^ G. 481. 

185; 2flLaw J., Q. B. 107. 
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the occupier of a farm borrows money, and binds himself to pay interest, 
and covenants that if the interest should be in arrear for a certain time, 
the covenantee shall have power to enter upon the farm and distrain for 
the arrears in the same manner as landlords may distrain for rent : this 
will be a license to the covenantee to enter and seize all the goods on the 
premises then belonging to the covenantor, but will not enable him to 
take the goods of a stranger {g). A license to seize chattels is a mere 
personal authority, to be exercised by the licensee, and cannot be granted 
over or assigned to another (/<). 

The grantee of a retjt-charge, with power of disj^r-ess, may justify the 
taking corn, S:c.j in a stack or in trusses, under the statute 2 Wm. and 
Mary, scss. I, c. 5 (ante, p. 446), in the same way as a landlord under a 
distress for rent ; also the taking of the goods of a stranger on the pre- 
mises chargeil with the rent. If the plaintift* whose goods have been 
taken held under a demise prior to the rent-charge, he onglit to reply 
that fact (/). 

Distress and scizvre of things fraudulenthj removed. — By 11 Geo. 2, 
c. 19, s. 1, it is enacted, that if any tenant of any lands or tenements 
upon the demise or holding whereof any rent is reserved, shall frandidcntiy 
or clandestimdy convey away from the demised premises his g(jods or 
chattels, to prevent the landlord from distraining for arrears of rent, it 
shall be lawful for the landlord, or any person by him for that purpose 
lawfully empowered, within thirt}- days next ensuing the carrying away of 
the goods, to seize -the same wherever they shall be found, as a distress 
for the rent, and sell and dispose of them as if they had been actually 
distrained upon the demised premises, provided (s. 2) they have not,. before 
the seizure, been sold hona ^^/eand for a valuable consideration to a person 
ignorant of the fraud. 

Where the good.s have been placed in any building or inclosure locked 
or fastened, the landlord, his bailill'or agent, first calling to his assistance 
a constable or peace-officer, 8tc., may in the daytime break open the build- 
ing and seize the goods; but, before breaking open a dwelling-house, oath 
must be made (s. 7), before a justice of the peace, tliat tliere is reasonable 
ground to suspect that such goods and chattels are in’* the dwelling- 
house (Jc). 

If it appears that rent was due at the time of the removal of the 
goods, and that the goods were taken away on or after the day the rent 
became due, for the purpose of putting tlrem out of reach of a distress, 
the removal is a fraudulent removal witliin the meaning of the statute (/). 

0/) Fn nnmt v. Edwards, 2 seizure of ^'oods under this si atutc, WiE 

fh) Jh'OH II V. Melrnp. dr., I Kll. & Kll. Hams V. Jiohrrts,! Kxch. 02!). 

83H; 28 Law Q. JJ. 230, luite, p. 78. (/) Opjwrman v. Smithy 4 D, & li. 33. 

(?) jrdinson V. Fuulhtrr, 2 Q. B. OJJO. Johns v. Jenkins, 1 Cr. & M. 227. 

(k) As to pleas of justification of die 
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If, therefore, goods are removed on quarter-day, they may bo followed 
though the rent is not in arrear, and there is no right to distrain until 
the day after (m). But if the rent is not due, or there is sufficient dis- 
tress on the demised premises, independently of the goods removed, to 
satisfy the rent', the removal is not fraudulent, and the lessor cannot 
consequently follow and distrain the goods (w). The statute applies 
solely to the goods of a tenant. If, therefore, a lodger removes his goods 
to prevent them from being distrained for rent due from the tenant, the 
landlord cannot follow them and distrain them (o'). To deter tenants 
from fraudulently rpioving their goods to avoid a distress, a penalty to 
the amount of double the value of the things distrained is imposed upon 
the offender, which may be recovered by an action of debt, or (if the 
goods do not exceed 50/. in value) by a summary proceeding before two 
justices (p). 

What (wiovnts to a distress for rent , — It is not necessary, in order to 
make a distress for rent, that the lessor or his agent should take corporal 
possession of the things intended to be distrained. It is sufficient if the 
lessor, in })erson or by dejjuty, enters upon the demised premises and 
announces to the tenant, or his servants, or the persons in actual occupa- 
tion of the property, that he detains them for his rent. Thus, when a 
stranger was about to remove some goods he had deposited on the demised 
premises, and the lessor, hearing of his intention, came upon the land and 
declared that he would not suffer the things to be removed until his rent 
was paid, and then went away, and in the course of the day sent a broker, 
who made a formal distress, but in the mean time the stranger had 
removed his pro])erty off the <lemised premises, it was held that the dis- 
tress was commenced by the landlord’s entry and declaration, and that the 
landlord was justified in retaking the goods at the place to which they 
had been removed (r/). So, where tlie landlord’s agent entered upon the 
demised premises in the absC^nce of the tenant, and told the sen^ants of 
the latter that he was come to distrain for rent, and walked round the 
jwemises, took an inventory, and left his inventory at the dwelling-house, 
w'ith a notice of distrc.ss addressed to the tenant, informing him that he 
had di.straijied flhe goods mentioned in the inventory for rent due to his 
landlord, it was held that the distress was completed afld accomplished by 
these acts of the agent, and that the subsequent de])nrturc of the latter 
without leaving any one in possession of the things distrained was not an* 
abaudonmeut of the distress (/•?. And where the agent of the lessor went 
into a field forming part of tlfc demised premises, wliere the tenant’s cattle 

(w) l)\hhk\. lhinitrr,2 VA\. A lU. ^04. narh v. .Units. r» &S. SiOO. 

(«) Jtanflv. I'amjhfiH, I Sr. ({70. (q) Hood v. 2 M. P. 30 ; 5 

(o) Thornton v. AdamSf 5 M. & S. 3*^. liiiif?. 10. 

(p) Horsvftdl V. Davy^ 1 Strft'li. KiO. (/•) Sirann v. Earl Falmouth^ 8 11. & 
liromlry v. ffoldin. Mood. IMulk. 175. C. 450 ; 2 M. A: 11. 534. 
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were grazing, and placing his hand upon one of the beasts, declared that ho 
distrained tlie whole of them for the rent tlien due, it was held that this 
was an actual levying of a distress on all the cattle in that partieiilar 
inelosure (s). But a mere notice by a landlord that he has distrained 
things not distrainablc, 'unaccompanied by any seizure or removal of the 
goods, will not constitute any cause of action (t). 

If a warehouse-keeper, who lets out w’arehouse-room and places of 
deposit for goods, or receives goods to be warehoused and kept at a certain 
rent, and has power to distrain the goods in his hands for the warehouse- 
rent, gives notice to tho owner of the goods tliat li^will not deliver cer- 
tain goods in his warehouse to the order of tlic latter until the rent due 
for warehouse-room is paid, and then detains the goods, the detainer and 
notice amount to a distress for the rent (?/). Where a lodging-house 
keeper, to whom rent was due for the Irirc of furnished apartments, refused 
to pcniiit the wearing apparel, jewels, and chattels of his tenant to be 
removed from tlie ai)artments, laying that he should detain them until 
his rent was paid, and the tenant brought an action against him for a 
conversion of the chattels, it was held that the detainer amounted to a 
distress for rent, and that the action was not maintainable (.r). And 
where a lodging-house keeper, claiming rent to be due to him from his 
lodger, locked U]> the goods of the latter in the room which the lodger 
held, and in Avhicli tliey liad been placed by him, and kept the key in liis 
pocket, refusing the lodger access to them, saying that nothing should be 
removed until his bill >vas paid, and the lodger brought an action of 
trespass for a seizure of the goods, it w’as held that tlie action was not 
maintainable (y). 

Abvfte of the ri(jht to distrain^ rendmng trespassers ah initio . — 

If a landloid going to distrain breaks open an outer door, or gets in through 
a wdndow, and then breaks the door open and seizes the goods in the house, 
this is not a distress (ante, p. 221), but a trespass, and he is responsible 
for all the damage sustained by the tenant (^) ; and if a distress has 
been lawfully elfected in the first instance, but the landlord or his bailee 
abuses the distress by using or working horses or animals distrained, he 
becomes a tresjiasser ah inith (o): but by statute 11 Geo. 2, c. 19, s. 10, 
it is enacted, that where any distress shall be made for any rent justly 
due, and any irregularity or unlawful act shall be afterwards done by the 
» party distraining, or his agent, the distress shall not be deemed unlawful, 
nor the distrainer a trespasser ah initio ; biTt the party grieved may recover 

(») Thrtmm v. Ilnrrins, 1 Sc. N. H. 524. i). J\ 

(0 Hrrk V. Dm/niihy 2ii Law J., C. P. (g) Harthy v. Moxhnm, 2 Q. H. 701. 
27a. (ar) Attnvk v. BranuteU, WZ Law J., Q. 

(«) G’m w V. Si. Cnth. Doek. Co., 19 B. 14H. 

Law J., (I B. r>:i. («) (ifley v. Walts, 1 T. 11. 12. Six 

(x) Colton V. Butt, Easter Term, 1857, Carpenters* case, 8 Co. 140a. 
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satisfaction for the damage in a special action of trespass, or on the case 
at the election of the plaintiff, and if he recover he shall have full costs. 
This statute, however, does not apply where the original entry was unlaw- 
ful, and no valid distress has been effected {b). 

If a distrainor abusesp a distress by working ail animal distrained, the 
owner may interfere to prevent it, and an action cannot be maintained 
against him for pound-breach or rescue (c). 

Of unlaivful distress when no rent was in arrear , — If the lessor dis- 
trains before the rent has become due, the tenant may resist the entry 
and seizure by f()rcc,*aiid, after a seizure has been made, he may rescue 
his goods at any time before they are impounded ; hut when once the 
goods have been impounded, they are in the custody of the law, and the 
tenant cannot then break the pound and retake them (^/). By the statute 
2 Wm. ct Mary, sess. 1, c. 5, s. 5, it is enacted, that if any person shall 
distrain for rent pretended to be due or in arrear when no rent was due, 
the party so distraining shall forfeit double the value of the chattels so 
distraiiH'd and sold, together with full costs of suit (post, eh. 22). 

Kreessive distresses. — By the stat. of Marlbridge, c. 4, it is enacted, 
that distresses shall be reasonable and not too great ; and that he that 
taketh great and unreasonable distresses shall be grievously amerced for 
the excess of such distresses. Lord Coke, in his reading on this statute, 
observes, that it is worthy of oi)servation “ how ]>rovidcnt the makers of 
the statute be that men’s beasts, cattell, or goods be not excessively dis- 
trained,” Jind that this agro. h with the reason of the common law ’’ (e). 

It is the duty, therefore, of every i)erson who has by law a right to dis- 
train, to make a fair and reasonable distress j and if there be a breach of 
that duty, and the landlord d' - trains goods and chattels beyond what is 
reasonably and fairly necessary for the purpose of rejilising the rent and 
expenses, he renders himself liable to an action for damages at the suit of 
the lessee. If he distrains the crops growing in two holds, when the crop 
growing in one would be suflicient, when at maturity, to satisfy the rent 
and charges, the distress is an excessive distress (/). But it is not for 
every trilling excess that an action is maintainable ; it must be clearly 
disproportionable and excessive {(f). And “ if there is but one thing 
which can be taken, so that it must be taken or the party must go without 
his distress, for taking it no action lies, though it much exceeds the sum 
for which the distress is taken ” {h). A distress may be excessive although# 
the goods when sold may not realise enough to cover the rent due and the 


(/>) Attack V. liramirvtl^ ante, p. 4r)0. 
(<•) Smith V. Wrifjhty 0 H. Sc N. Hei ; 
30 Law .1., Exch. 313. 

(1) Gill). (U. 

f) 2 lust. c. 4, p. 107 ; 52. Hen. 3, 


c. 4. 

(/) 52 Tien. 3, c. 4. PU/qatt v. Births, 
IM. .'tW. 441. 

(//) Utnhu V. Elf ton, 0 G. B. 430, 

(h) Field V. Mitchell, 0 Esp. 71. 
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expenses (i*). The action may be brought by a lodger or under-tenant 
wliose goods have been taken, as well as by the lessee himself (Jc ) ; and if 
the lessee, after the distress, enters into an agreement with the landlord 
respecting the sale and disposition of such distress, or authorises him to 
dispense with some or all of the usual forms preparatory to a sale, he 
does not thereby waive or abandon his right of action for the excessive 
distress (/). The tenant is entitled to recover damages for a wrongful 
distress, altliough he had the free use of the goods all the time they were 
in the coustructive custody of the law 

Distress for more rejit than is dm , — If a landlord, who has distrained, 
not excessively, for rent in arrear demands a larger sum for arrears than 
tin* tenant admits to be due, that alone^does not make the detention 
of the goods by the landlord or his bailiff unlawful. The tenant must be 
taken to that neither the validity of the distress nor of the detainer 

depends on that demand, and that if he wishes to make the latter unlawful 
he should tender the sum whicli he alleges to be really due, together with 
the costs of the distress (w). A declaration, therefore, wdiieli alleges that 
the plaintiff held certain promises as tenant to the defendant at a certain 
rent, and that the defendant wrongfully seized certain goods of the plain- 
tiff on the demised prennises for certain arrears of rent alleged to bo due, 
and afterwards sold the goods for the said arrears, whereas a small part 
only of tlie rent claimed to he duo was due, discloses no cause of action in 
the absence of an allegation that the defendant sold more than was cnougli 
to satisfy the rent actually due and the costs of the distress (o). The 
distraining of chattels on a claim of more rent being in arrear than is in 
fact in arrear, and .^oiling them, is not actionable; firstly, because the dis- 
trainor for rent is not bound by the amount for which lie claims to distrain, 
and though he takes the di>tre.ss, alleging that lie does so for an amount 
exceeding the real arrears of rent, he may sell afterwards only for that 
which is really <lue ; secondly, because, from a mere allegation that the 
distrainor sold for the alleged arrears and costs, it is not to be inferred 
that he sold more than was necessary to raise the amount of the arrears 
actually due. If, however, the untrue claim has been followed by a sale 
of more of the gcxjds taken than was sulhcierit to raise the amount of rent 
really in arrear with the legal charges, then there is a cause of action. It 
is not enough in an action against a landlord for distraining for more rent 
►than is really due to allege it to have been done maliciously, for an act 


ft) Smith V. Ashforth^ 29 Law J.. Exch. 
259. 

(Af) FU/n‘r V. At if nr, 2 C. P. 974. Hail 
V. Mdhr, 19 Law'.l., Exclj. 279. 

(/) jyiUitiitjhhif V. Mnrshallf 4 D. & R. 
639; 2B. &0.H21. 


(m) Hay Its v. Thher, 4 M. tt P. 790. 

(m) Ohfnn v. Ttumim, \ 1 Kxcli. H70 ; 
25 Law .f., Exch. 127. 

(rt) Tancrrd v. Dryland, 10 Q. IL 009. 
Frtiitrh v. PhiUijjs, 26 Law J., Exch. H2. 
1 H. & N. 504. 
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which does not amount to a legal injury cannot be actionable because it is 
done with a l)ad intent (p). 

Repeated distresses for the same rent — A landlord cannot lawfully de- 
train twice for the same rent, unless the distress has been withdrawn at 
the instance of the tenant, or unless there has been some mistake as to 
the value of the things taken (</) ; or unless the distress has been rendered 
abortive by the threats or misconduct of the tenant. If, after a sale of 
chattels that have been distrained and sold in due course of law, the 
tenant by force or threats prevents the purchaser from taking the chattels 
off the land, the landlord may re-enter and distrain again (r). And if 
the landlord’s receiver or bailiff relinquishes a distress on receiving a bill 
or note for the rent fnjjjn the tenant, and the note is dishonoured when 
it arrives at maturity, the landlord may, as we have seen, distrain 
again (.s). 

Impounding the goods — Ponnd-hreaclu — I’he landlord may now impound 
the things distrained in any barn or building, hovel or rick, or on any fit 
part of the demised ])remises (/). No formal impo^iding is required, as 
in ancient times, in order to remove the goods from the possession and 
control of the tenant, and place them in the custody of the law. As soon 
as the distrainor has made out and delivered to the tenant, or has left 
upon the premises, an inventory of the goods he has. taken, they are 
impounded within the meaning of the statute. Thus, where the landlord 
distrained four casks of beer in a cellar, and gave the usual notice of the 
distress to the tenant, and left the casks where he found them in the 
cellar, without placing them under lock or key, or leaving any person in 
charge of them, it was held that the casks were duly impounded (?/). So, 
where cattle which had been distrained for rent were left in a field on a 
farm where they were taken, and the gates of the field, which had been 
properly secured by the broker who levied the distress, were opened, and 
the beasts taken out and driven aw^ay, it was held that this was a pound- 
breach, rendering the party who committed the act liable to treble damages 
under the statute (.r). And if the distrainor enters and makes a general 
announeoinent of the <listress on one day, and follows up the 2)rccccding 
on the next, by giving the tenant notice of the jiarticular thing.s distrained 
and taken, the imjiounding is complete, at all events from the time of such 
notice (?/). 

Formerly the distrainor, in removing the goods distrained, might have 


(jo) Stevenson v. Neirnham, 18 C. Jl. 
aOT; 2^ C. V. 110. 

(7) Siujfje V. Mairhifj 8 Excli. 010. 
Dtnrson v. (^ropp, 1 I». 

(/•) Lee V. Cooke, 2 H. A’ N. 584; 8 It. 
N.208; 27 Law J.,Kxch. 887. 

(«) Parrott v. Anderson, 7 Kxch. 08 ; 


21 J.aw J., Excli. 291. 

(/) 2 Will. A' M. scss. 1, c. 5; 11 Geo. 
2, c. 19, s. 10. 

(#0 Firth V. Purvis, 5 T. R. 482. 

(r) Cnstieman v. Hicks, Car. & MarsJi. 
200 . 

{y) Thomas v. Harries, 1 Sc. N. R. 61U. 
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removed them to any place he thought fit for the purpose of impounding 
them, but the statute of Marlbridge(l & 2 Ph. & M. c. 12, s. 1) prohibits 
life distrainor from driving the distress out of the hundred, rape, wapen- 
take, or lathe in wliich it. has been taken, except it be to a pound-overt 
within the same shire, not above three miles distant from the place where 
such distress was taken, and enacts that no cattle or goods distrained shall 
be impounded in several places, whereby th^' owner shall be constrained to 
sue several replevies for the delivery of the distress so taken at one time. 
If the distrainor uses or consumes for his o'vn private use things distrained 
and impounded ; if lid draws beer out of a band {z\ tans hides, or uses 
or works boasts or cattle ; he of course subjects liinise\f to an action for 
damages at the suit of the owner thereof (a), i^s soon as the goods are 
impounded they are in the custody of the law, and the tenant cannot 
retake them without being guilty of pound-breach, and subjecting himself 
to an indictment, (b), and also to an action for treble damages and costs of 
suit, although the distress may be WTongful or irregular, and no rent may 
be in arreiir or due (^. But where the distress is being used in a manner 
which the law will not justity, the owner may interfere to prevent the 
abuse (</). Jf tlio jiound is broken, and the goods are iinlaAvfully taken 
away, the landlord may follow them and recapture them, but he must not 
break open the doors of a private house, or stable, or inclosure, nor enter’ 
the grounds of a tliird party for the purpose of retaking the goods, except 
it he on fresh pursuit (c). 

Penalties are imposed (12 Sc 13 Yict. c. 92, 17 & 18 Viet. c. HO) on 
parties neglecting to feed impounded cattle. 

If the landlord refrains, at the rctpiest of the tenant, from removing 
the goods from the different rooms in which the landlord or his bailiff 
finds them, but takes an inventory of the goods, puts a man in possession, 
and liands to tlie tenant a notice of distress referring to tlie inventory, 
this is to all intents and purjioses a distraining ainl im[)ounding of the 
goods. Each room is for the conveniemni of the tenant, and with his 
assent, converted into a j)ound for the goods therein (/). 

Abandonment of distress . — liCaving possession of goods distrained is 
not necessarily an abandonment of the distress. If, therefore, a bailiff or 
party in possession goes away for a tcin[)orary purpose, and is then locked 
out, he may break open the outer door of tlic liouse to recover possession 
of the distress (g). 


(?) Dod V. Monger^ 6 Mod. 210. 

(«) Dutu'omb V. Jlftnpe, Cro. Eliz. 780. 
h) Ri'x V. Rnuhhaw^ 7 C. & P. 200. 
c) 2 Wm. Sc M. sfss. I, c. 0, s. 4 ; 11 
Geo. 2, c. m, s. 10; Co. Litt. 47 b. Cost- 
worth V. /ffdison, I liayrn. 104. 

(d) Smith V. Wrbjhi, 6 H. &. N. 821. 


(e) Jlit'h V. Woollvy^ 5 M. it P. 075; 7 
Bing. 051. 

(/•) Tennant v. Field, 8 Ell. A PI. 0.00; 
27 Law J., Q. P. 00. 

(f/) liunnister v. llyde^ 2J) Law J., C^. 
B. 141 ; 0 Jur. N. 8. 171. 
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Statutory power of sale. — The statute 2 Wm. & Mary, c. 5, s. 1, 
recites that distresses not being to be sold, but only detained as pledges 
for enforcing the payment of rent, the persons distraining have little 
benefit thereby, for remedying whereof it is enacted (s. 2), that where any 
goods and chattels shall be distrained for any rent reserved or due upon 
any demise, lease, or contract whatsoever, and the tenant or owner of the 
goods shall not, within five days next after such distress taken, with 
notice thereof and the cause of such taking left at the chief mansion- 
house, or other most notorious place on the premises : charged with the 
rent, replevy the same with sufficient security, &c. (post, s. 2) ; that then, 
after such distress and notice, and after the expiration of the said five 
days, the person distraining “ shall and may,” with the sheriff or under- 
sheriff of the county, or with the constable, &c., cause the goods and 
chattels to be appraised by two sworn appraisers, and after such ajipraisc- 
nieiit “ shall and may lawfully sell the goods so distrained for the best 
price that can be gotten towards satisfaction of the rent and charges.” 

Tender of rent rendering a sale iinlawfuL — If after the impounding, 
and before the sale, a tender of the rent and expenses is made, the land- 
lord cannot lawfully j)rocecd to sell the things distrained ; for it has been 
held that upon the equity of the statute of Wm. and Mary, Avhich gives 
the tenant five days to replevy the things distrained (s. 2), the tenant 
ought to have the same time for tendering the rent and expenses, 
and that an action is maintainable against a landlord who ])ersists in 
selling after tender of the rent and costs at any time within the five 
days (/?). Jii the case of a distress of growing eroi)s the tenant may, at 
any time before the corn is ripe and fit to be cut, tender the rent due, and 
if, after that, the landlord takes the c(*n, he may be proceeded against as 
a trespasser (f). 

Whenever goods have been seized as a distress for rent, and a tender 
is made of a sum sufliciiMit to cover the rent actually due, and the costs of 
the distress up to the time of the tender, and the bailiff refuses to give up 
the goods, and the tenant is obliged to pay a larger sum to get back his 
goods, he is entitled to an action for damages (/.•). Hut if the landlord 
distrains for a larger sum than is duo, but not excessively, the tenant 
should tender the amount really due, if he Avishes to make the detention 
of the goods unlawful (/). 

Parties to whom tender may he made. — A bailiff authorised to distrain 
for rent has power given him at the same time to receiA"c the rent, and 
the landlord has no right to circumscribe the bailiff’s authority in this 


(A) .fohnson v. Cphnin^ 9S Law .T., Q. 
B. 252 ; 5 Jur. N. S. 081, uvcmilinf;, on 
this point, Ladd v. Thmtas, 12 Ad. & K. 
1 1 7. Etna V. 7Wy/or, fi M. & W. 415. 


(/■) Oiren v. Z/'r/A, 3 B. & Aid. 473. 

(A) Larin^ v. Warburton, 28 Law J., 
Q. B. 31. Johnson v. Upham^ ib. 252. 

(/) Glynn v. Thomas, 11 Exch. 878. 
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respect, for a tenant whose goods are seized under the extraordinary 
power vested in the landlord of distraining, ought to be enabled in all 
cases to release tlieiii at once by tender of the rent and costs to the 
bailiff. The power to receive the rent is therefore necessarily annexed 
to the warrant to distrain (m) ; but it does not follow, that because 
the tender may be made to the bailiff who distrains, it may be made also 
to any bailiff’s follower who may be put into temporary possession of the 
goods (?i). 

Power of sale of growing crops and things frandnlentbj removed — Tender 
before sale. — The statute 11 Geo, 2, c. 19, which enables landlords to 
distrain things fraudulently removed from the demised premises, also 
cattle or stock of thgir tenants depasturing on commons appurtenant, or 
in anyways belonging to the demised premises and growing crops (ante, 
p. 447), enacts that it sVall be lawful for the landlord in convenient time 
to appraise, sell, or otherwise dispose of the same towards satisfaction of 
the rent and charges, in the same manner as other goods and chattels 
may be appraised and disposed of, the aj)})raisemcnt to be taken when the 
crops arc cut, gathered, cured, and made, and not befoni ; but it is 
enacted (s. 8), that if after any distress for arrears of rent so taken, and 
at any time before the crops shall be ripe and cut, cured, or gathered, the 
tenant or lessee, his executors, &c. shall 2 )ay to the landlord, or to the 
steward or other person usually employed to receive the rent, the whole 
rent then in arrear, with the costs and charges of the distress ; tliht then, 
and upon such payment, or lawful tender thereof actually made, whereby 
the end of such distress will be fully answered, the same shall cease, and 
the crops and produce distrained shall be delivered up to the tenant. 

Notice of distress is not cssentia#at common law to the validity of the 
distress (o). It has been expressly laid down, that if the lord distrain for 
rent or services, he has no occasion to give notice to the tenant for what 
thing he distrains, for the bmant by intendment knmvs what things are 
in arrear for his lands as rent and services, iV:c. (/>) ; but statute 2 Win. 
& Mary, c. 5, s. 1, recjuircs, as we have seen (ante, p. 447), notice of the 
distress to be given jireparatory to a sale by the landlord, and the stat. 
11 Geo. 2, c. 19, authorising the distress and sale of goods fraudulently 
removed (ante, p. 448), and of the cattle and stock of tenants depasturing 
on commons appurtenant or belonging to the demised promises, and 
growing crops (ante, p. 44G), requires (s. 9) notice of the place where the 
goods and chattels distrained shall be lodged, to be given within one 
week to the tenant, or left at his last place of abode. 

(m) Wavh s. Halo, 15 Q. 13. 15; 10 («) 7Wnt v. ffunt, 0 Kxdi. 20. 

Law J., (i. IJ. 280. (,,) 1 Roll. Abr. 074, Disnms.s, pi. 1. 

(w) Boultofi V. RtnjHoUls, 2!) Law J., (J. I'fincrcd v. Leylamb 10 Q. B. 080. 

13. 11 ; 8 W. R. n2. 
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As the tenant is to have five days, under the stat. of Wm. & Mary, 
to replevy from the time he receives notice of the distress, the notice 
should be given as soon as the distress has been levied. If the distress 
is not clearly intended to include all the goods and chattels upon the 
demised premises, the landlord must give the lessee distinct notice of the 
things included in such distress, in-order that he may know what he is to 
replevy. And for this purpose, as soon as the distress is made, whether 
by the lessor or his bailiff, an inventory of the goods distrained should be 
made and served upon tlie lessee, together with tlie notice of the distress. 
The notice of the distress should set forth the amount of rent distrained 
for, and the particular things taken {q), A written notice of distress is 
not invalidated by a statement that the rent is due to A, whereas it is 
due to B, provided B has authorised the distress (r). If the landlord 
removes and sells goods and chattels which were not included in the 
inventory and notice, and which have not consequently been comprised 
in the distress, he is liable to an action for damages at the suit of the 
tenant (s). 

Appraisement and sale — If the tenant, after he has received notice of 
the distress, neglects for five days, to be reckoned exclusively both of the 
day of distress and the day of sale, to pay the rent, the lessor or distrainor 
may cause the goods to be appraised in the mode appointed by the statute 
(ante, p. 455), and may afterwards sell them for the best price that can 
be got for them, and apply the purchase-money in discharge of the rent 
and the costs of the sale {t\ leaving the surplus, if any, in the hands of 
the sheriff, under-sieriff, or constable, for the owner’s use. The schedule 
of the statute 57 Cjco. 3, c. 1)3, regulating the costs of appraisements, 
“ whether made by one broker or more,” refers only to the case of the 
employment of a single appraiser by consent, and docs not dispense with 
the attendance of the two sworn appraisers {a). If the broker or person 
actually making the distress on behalf of the landlord constitutes himself 
one of the appraisers, the appraisement is wrongful and irregular (.r). 
If the tenant holds under a covenant not to carry hay or straw off the 
demised premises, the landlord who has distrained hay and straw must 
sell it in the ordinary way for the best price. If he .sells it, subject to a 
condition that the i)urchaser shall consume it on the land, he is liable to 
an action by the tenant for not selling at the best price (//). 

Costs and expenses . — By 57 Geo. 3, c. 9t3, it is enacted, that no 
persons making any distress for rent under 20/. shall take or receive out 

Of) Wnkeman v. Lindsey, 14 Q. P. 02.5 ; Q. 15. 250. The maiginal note in 13 Q. 
10 Law.l., Q. IJ. JOO. Kivby \, Ifnrdiny, 15. 75.*!, is inceiTei-L 
0 Kxfth. 2:U; 20 TiRW,!., Kxdi. 1015. (?/) A!kn v. Flicker, 10 Ad. & E. 040. 

(r) Trent s. 1 hint. 0 Exch. 14. (:c) v. Cuwne, 1 Stark. 172. 

(m) Jihiuip Y. Bryant, (J C. & P. 484. (y) llidyway v. Ld. Sia(lhrd, 0 Exch. 

(0 Robin8on\, Waddington, 18 Law J., 404 ; 20 Law J., Exch. 220. 
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of the produce of the things distrained and sold any more than the follow- 
ing costs and charges : i, e. for levying the distress, 3.s\ ; for the man in 
possession, 25. Cul. per day ; for the appraisement, 6d, in the pound, with 
the amount of the stanij); for advertisements, IO 5 . ; for catalogues, sale, 
and commission, and delivery of goods to the purchaser, I 5 . in the pound 
on the net produce of the sale. If more costs and charges arc levied than 
those allowed by the act, the party aggrieved lias a summary remedy 
before two justices for treble the amount of the charges, or he may bring 
an action for the recovery of them ; but it is provided (s. 4) that no 
judgment shall be given against the landlord for such treble costs, unless 
ho has personally levied the distress. Every broker or other person who 
shall make and levy any distress is to give a copy of his charges, and of 
all the costs and charges of the distress signed by him, to the person on 
whose goods and chattels any distress shall have b(^en levied, although the 
rent demanded may exceed the sum of 20/. (z). When the rent dis- 
trained for exceeds 20/., the costs arc not limited to any particular amount 
or fixed scale of charge, but they must be fair and reasonable (a). 

Effect of non-compliance icith the statutes authorisin// the sale. — The 
statute 11 Geo. 2, c. 10, s. 19, recites that it hath sometimes happened 
that upon a distress made for rent justly due, the directions of the statute 
2 W. & M. c. 5, for enabling the sale of goods distrained for rent, have 
not been strictly pursued, but through the mistake or inadvertency of the 
landlord or other person entitled to such rent, and distraining for the 
same, or of the bailiff or agent of such landlord or other person, some 
irregularity or tortious act hath been afterwards don# in the disposition 
of the distress so seized or taken, for which the party distraining hath 
been deemed a trespasser ab initio, and in an action brought against him, 
the plaintiff hath recovered tlie full value of the rent for which the distress 
was taken ; it is enacted, that where any distress shall be made for rent 
justly due, and any irregularity or unlawful act shall be afterwards done 
by the party distraining, or his agents, the distress itself shall not be 
deemed to be unlawful, nor the parties making it be therefore deemed 
trespassers ab initio ; but the party aggrieved by such unlawful act or 
irregularity may recover full satisfaction for the special damage he shall 
have sustained thereby, and no more. 

The plaintiff, therefore, can only recover for an irregularity in dis- 
training and selling where actual damage is j)roved. For the original 
taking there is to be no action ; the distrainor is to be considered as 
being in possession of the goods, notwithstanding a subsequent irregu- 
larity. And although he holds the goods with a special authority to 
deal with them in a particular way, and is liable for abusing that autho- 

(z) J & 2 pli. M. c. 1*2, 8. 2. Child v. Chnmberlaint 6 13. & Ad. 1041). 

(«) Lyon V. Tomkies^ 1 M. &W, 003. 
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rity, yet the act says that the tenant shall recover full satisfaction for the 
damage, and no more. Where, therefore, there is no special damage 
there can be no satisfaction, and a verdict for nominal damages is not 
sustainable. Wherever the damages are merely nominal the defendant 
is entitled to a verdict (b). . Where, therefore, the plaintiff in his declara- 
tion complained of the sale of his goods within five days, and proved that 
they were sold too soon, but there was no evidence to show that he had 
sustained any damage thereby, it was held that the judge ought to direct 
a verdict for the defendant (c). But this statute, as we have seen, does 
not apply to cases where the original entry upon the premises was effected 
in an unlawful manner, as by breaking open an outer door, and where, 
consequently, no valid distress has ever been effected (d). 

Keeping of the distress without selling , — It has generally been considered 
that the words in the statute 2 Wm. & IMary, c. 5, “ shall and may law- 
fully sell,” mean that the landlord must give the statutory notice of the 
distress, and must proceed to appraise and sell, if the tenant does not 
replevy within the five days, or desire the landlord not to sell. If, 
however, the landlord should neglect to give notice of the distress, and to 
ajipraiso and sell, but should content himself with keeping the goods in 
his hands, he nill not be liable to an action for the detention or conversion 
of the chattels, unless the tenant can prove that he had gained a right to 
have the goods delivered up to him, and that he had sustained some 
s])ccial damage by the detention (c). The landlord has a lien for his rent 
upon the things distrained, and has at common law a right to keep them 
as a ])lcdge un® his rent is j)aid (ante, p. 4;J3), and he could only be 
made responsible for not selling in an action founded upon the statute. 
The landlord may, with the assent of the tenant, detain the things dis- 
trained, or convert them to his own use in satisfaction and discharge of 
the rent (/). 

] ndemuijication of bailiffs . — We have already seen that if a landlord 
employs a bailiff to make a distress on a tenant for rent alleged to be due 
from such tenant to the landlord, and it turns out that the landlord had 
no right to distrain, and the bailiff has to pay damages for the unlawful 
distress in an action brouglit against him by such tenant, the bailiff may 
maintain an action against the landlord for compensation (g), 

A distress for rent affirms the continuance of the tenancy up to the 
day when the rent distrained for became due (A). 


(6) Kndfjcrs V. Parker, IH C. B. 112; 
2/1 haw.f., C. V. 220. 

(r) Laras v. Tarh‘toa,\\ II. A: N. HO; 
27 Law .1., Lxeb. 21S. 

(f/) Attuvk V. Jirama'vU, ante, p. l-W. 
(/■) West V. Nihhs, 4 0. B. ISO. Ghjun 
V. Ttwmm, 11 Kxch. 870. Kodtjers v. 


Parker, iH C. B. 112. 

(/) Joars V. Sau'kias, 5 C. B. 142. 

(//) Ihurlings v. Bell, 1 C. B. 050. 
Ihbrtt V. Dr Jai Salle, (i 11. N. 2H7 ; 30 
Law J., Ex. 44. 

(A) (Jalestrurih V. Spokes, 10 C. B., N. 
S. 103 ; 30 Law J., C. P. 220. 
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SECTION II. 

OF DISTRESS DAMAGE FEASANT. 

Seiuirc and mpoitndintj oj animals and chattels dainaqe feasant. — Every 
occupier of land has a right to seize animals and chattels trespassing 
upon and doing damage to his land, and detain them until he is tendered 
or paid a fair compensation for the injury. The distress niust be taken 
at the time the damage is done, for if the damage was done yesterday, 
and the distress taken to-day, that would be illegal (/). “ If, therefore, 

a man coming to distrain boasts damage feasant sees the beasts on his 
ground, and the ownc: of the bi‘asts, or his servants, chases them out 
before the distress be taken, though it be of purpose to prevent the dis- 
tress, yet the owner of the soil cannot distrain them ; and if he doth, the 
owner of the cattle may rescue them, for the boasts must be damage 
feasant at tlic time of the distress. A man may, therefoni, distrain cattle 
damage feasant in the night, for otherwise, perhaps, the cattle will bo 
gone before he can take them.” 

“ If a man takes my cattle and puts them into the land of another 
man, the tenant of the land may take these cattle damage feasant, though 
I, who was the owner, was not privy to the cattle’s being damage feasant; 
and he may keep them against me until ho has obtained satisfaction of 
the damages.” ^ 

A commoner may justify the taking of the cattle oi^ stranger upon 
the land damage feasant. And if a man hath a right of common for ten 
cattle, and he puts in more, the surplusage above the ten may be dis- 
trained damage feasant. If many cattle are doing damage, a man cannot 
take one of them as a distress for the whole damage, but be may distrain 
one of them for its own damage, and bring an action of trespass for the 
damage done by the rest (IS). If cattle get out of the close before the 
party corning to distrain has got into it, they cannot be followed and 
distrained off the land (/). 

The lord may distrain in respect of injuries done to his soil, and to his 
hedges, fences, and trees, although he has no interest in the herbage (7/^). 

Rujht to distrain animals trespassing and doing damage on unfenced 
lands adjoining public highways. — If the owner of lands adjoining a high- 
way is bound by statute or prescription (ante, pp. 102, 223) to fence against 
the highway, and he neglects to do so, and cattle, whilst passing along 

(t) Womicr V. 2 (j. & K. 31. (/) Chmput v. Milner, 3 Esp. IVor- 

Lindons. Hooper, Cowp. 41 f{. mvr v. Bit/ffit, 2 Car. Si: Kirw. 33. 

(A) Gilbert on iJiatress, 4lh edit. p. 22. (wi) Hoskim v. liobhiSf 2 Wins. Sauncl. 
Co. litt. 161a. Bac. Abr. Distress, E. .327a. 
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the highway under the care of the owner or his servants, stray therefrom 
into the adjoining land, and do damage there, the owner of such adjoining 
land, who has brought the mischief on himself by neglecting to fence, 
has no right to distrain the cattle, unless they are abandoned and left 
there by the owner or his servants an unreasonable time. And if a man 
who has land adjoining a highway plants tempting green crops close 
adjoining the highway, and neglects to fence them off therefrom, so that 
cattle being driven along the public thoroughfare are irresistibly invited 
to trespass on the adjoining land through the operation of the tempting 
food upon their natural instincts (ante, p. 223), the owner of such adjoin- 
ing land who has so neglected to fence has no right to distrain the 
trespassing animals, unless the droVers who have charge of them fail in 
their duty in endeavouring to prevent them from trcsi>assing and from 
continuing on the adjoining laud (w). If the owner of the cattle has 
intrusted them to be driven by incompetent boys, or has neglected to send 
a sufficient number of drovers, and is therefore in default himself, he Mill 
be responsible for the damage done by his trespassing cattle, although the 
owner of the land was bound to fence against the highway, and had 
neglected to do so (ante, pp. 150, 223). 

Whilst cattle arc lawfully passing along a highway the owners of the 
cattle are, as we have sccti, using the highway according to the dedication 
of the owner of the soil, and being there wdth his consent, they are 
occupying the highw^iy ; but if the cattle have strayed into the high road, 
and have passed therefrom into the adjoining close, they may be distrained 
there damage fedfcint, notwithstanding the owner of that close was bound 
to repair the fence betw'cen his close and the road, because the cattle 
were wrongfully on the road, and the ow^ners were not occupying it so as 
to cast any t)bligation to repair the fence upon the distrainor, who is not 
bound to fence against trespassers (o). 

If a landowner neglects to repair and maintain a fence which he is by 
law^ bound to rei)air, and by reason thereof his neighbour’s cattle stray 
into his land, he has no right to distrain them damage feasant, as he is 
himself the occasion of the injury ( 7 ;). 

What things maybe distrained damage feasant . — The ri^ht of the owner 
or occupier of land to seize and detain animals and chattels trespassing 
upon and doing damage to his land is restricted to such animals and 
chattels as are not in the actual possession and use, and under the 
personal care, of some human being (</). If a man l ides upon my corn I 

(w) Gnodwyn v. Chmudey. 4 II. & N. 85; ante, pp. 150, 225,224. 

051; 2H Law J., Kxch. 208; 55 Law {p) Sinyh toH \. miliamson.ti} Law J., 
T. R. 2S4. , Kxch. 17; 7 H. A* N. 410. 

(«) Monch. d; Line. Rail. Co. v. (7) Gilbert on Distress, 4tb edit. p. 21, 
WalliSf 14C. U. 215; 25 Law J., C. P. ante, p. 443. 
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cannot take his horse damage feasant, for that would lead to a breach of 
the peace (r) ; neither can I take a horse and cart away from a man who 
is actually driving it, nor a liorse or a dog which a man is leading by a 
string, nor any animal which is under the immediate control of the 
owner (s). It is not enough, however, -to exempt a dog from seizure 
damage feasant, to allege that the dog was in the possession and under 
the personal care of the plaintiff, for that may be so and yet the dog may 
be running about trespassing, and may not I c under his immediate 
control. 

Where to a plea justifying the seizure of a dog damage feasant the 
plaintiff rc}>lied that the dog when taken was in the actual possession of 
the servant of the plaintiff, and was then under his personal care, and was 
being used by him, it was held that these allegations as applied to a dog 
w’ore insufficient to establish such a possession and user as would exempt 
the dog from seizure. Tl>c allegations,’* observes Patteson, J., “would 
satisfied by proof that tlie dog was witldn sound of the servant’s 
whistle, though the servant was out of sight” (l). 

Shocks of co^n may be taken damage feasant. If turves lie upon a 
common, damage fiasant, a commoner may distrain them, but he cannot 
burn thorn. A greyhound may he distrained running after conies in a 
warren, and so may a ferret brought into a wan*en. If a man brings gins 
and nets through my warren I cannot take them out of his hand, but if 
men are rowing upon my water, and endeavouring with their nets to 
catch fish in niy several [Jiscury, I may take their oars and nets, and 
detain them as damage feasant, to stop their furtlie4lfishing (it). 

If domestic iiigeons come upon land sown with corn, and eat up the 
corn, the occupier of the land is justified in sliooting them, as he lias no 
other means of taking them damage feasant (j'). 

Distresfi btj railicatj companies of locontofire emjincs ihmintja fedstmt. — All 
railway coinjjunies have a common-law right to distrain engines and 
carriages encumbering tlicir railway and obstructing the right of j)a.ssago 
along the line ; and the provisions of the llailway Clauses’ Consolidation 
Act, with respect to the introduction of engines upon the railway and the 
removal of improperly constructed engines, do not control or qualify tlii.s 
right, but give a cumulative remedy (//). 

Tender, of amenfh. — If the lord or his bailiff comes to distrain beasts 
damage feasant, and before the distress the owner of the beasts tenders 
sufficient amends, and the distrainol refuses it, the latter becomes a 
wrong-doer if he then distrains. Tender before the distress makes the 


(r) Vin. Al»r. VM ; Distress, A, 
pi. 4. 

(s) FU’Id V. AdamvH, 12 Acl. Ac K. C40. 
(/) Bunch wKcnnimjlon, 1 Q. D. 080. 


(m) Dao. Abr. Distiikhs, F. 

{x) Ante, p. a‘.>4. 

(if) AmbertfntCy dirr. Rail. Co, v. Mid, 
Rail. Vo., 2 Jill. Bl. 7J);i. 
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'distress tortious. Tender after the distress, and before the impounding, 
makes the detainer and not the taking wrongful. Tender after the 
impounding is of no avail, as the distress taken is then in the custody of 
the law (z). 

The hazard of the sufficiency of the tender rests upon the wrong-doer 
whose cattle have trespassed, and not upon the party who has suffered by 
the trespass. If the latter, therefore, demands an exorbitant sum for 
compensation, that will not dispense with the necessity of a tender of a 
proper compensation, and Avill not relieve ,the owner of the trespassing 
cattle from the obligation of estimating and tendering at his own risk the 
proper amount of damage (a), for he, being the original wrong-doer, by 
suffering his cattle to trespass, is bound to tender the sum which he 
maintains to be sufficient, before he is in a position to complain of the 
exorbitant amount of compensation claimed. If he has tendered a 
sufficient sum before distress made, his remedy would be by .replevin or 
action for a trcs[^ass, and if after the distress, but before impounding,^ 
action for the unlawful detention of the things taken (b). 

The statute 2 W. & M. c. 5, which enables landlords to sell things 
distrained for rent, docs not extend to distresses damage feasant. Conse- 
quently they remain as they were at common law, mere pledges, and the 
sale of them will make the party distraining a trespasser ctb imtioy unless 
the sale was necessary to cover tlic expense of finding food and water for 
the animals distrained, and can be justified under 17 18 Viet. c. 60. 

The distrainor must at his peril find a proper pound. Generally, the 
manor pound would be the iu’oj)cr place, but if that is not in a fit state 
he must find anotlier. Tie cannot impound so as to injure or destroy the 
subject-matter of the distress (c). 

Sale of inqmnided iwimals , — By 12 & 13 Viet. c. 92, s. 5, it is enacted, 
that every person ^Yllo shall impound or confine any animal in any common 
pound or inclosed place shall provide it with food and water, and by 17 
it 18 Viet. c. 60, s. 1, it is further enacted, that every peison who has 
supplied such animal with food and water, shall be at liberty, after the 
expiration of seven clear d.iys from the lime of impounding the same, to 
sell any such animal openly in the public market, after having given three 
days’ public printed notice thereof, and ’apply the produce of tlie sale in 
discharge of the value of such food and nourishment and the expenses of 
the sale, rendering the overplus to the owner of the animal. Where 
several beasts have been distrained and impounded damage feasant, the 

(z) Shtf/fetnn w. WiiliamsoiifiW Law J., (h) Glynn v. Thomtis, 11 Exch. 870;. 

Excli. 2k7. Tfumwa v. Ifarrirs, 1 M. & 25 Law .1., Exch. 128. 

Gr. nor); 1 Sc. N. K. 524. Lut tender (c) Wilder v. Speer, 8 Ad. & E. 647. 
in cases of distress for rent renders a Bignell v. Clarke, 5U, & N, 486; 20 Law 
subsorpient sah) unlawful, ante, p. 455. J., Exch. 257. 

(a) Gulliver v. Cosens, 1 C. B. 1 05, 
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distrainor cannot justify the sale of each beast individually in discharge 
of the cost of its food and the expenses. Parties availing themselves of 
the statute must show that it was necessary to sell the number they did 
sell, or that they sold one, and that it did not produce enough, and then 
that they sold more. “The power is measured by the necessity W the 
case, and if the distrainor is obliged to keep the distress for an indefinite 
period, there is nothing to prevent him from selling from time to time to 
defray the expenses ” {<!). 

By the Homan law, he who took the cattle of another person feeding 
in his ground, or doing any other damage, wavS responsible for any violence 
doing hull to the cattle, or for driving them in any other manner than he 
would his own ; and if he caused any damage to the cattle, he was bound 
to make it g(»od (c). 

Duties and resx^on sib U Hies of ponnd-L‘eej)ers. — It has been held, that if an 
officer charged with the performance of certain ]mblic duties does that 
^ich belongs to his office, and intermeddles no further, he shall not be 
liable for any precedent tortious act of which he could know nothing. A 
pound-keeper, therefore, who onl; does the duty of his ofiice by impounding 
things brougiit to him, does not by detaining them in the pound render 
himself responsible for the unlawfulness of the distress. The pound- 
keeper is bound to take and keep wdiatcver is brought to him, at the 
peril of the person who brings it, without any judgment, direction, 
examination, or warrant ; and if the things have been wrongfully taken, 
the person bringing them to the pound, and not the iiound-keoper, is 
responsible for the wrong. “It would be terrible,” observes 1 j< 1. Mansfield, 
“ if a pound-keeper were liable to an action for refusing to take cattle in, 
and were also liable to another action for not letting them go” (y). 


SECTION III. 

REMEDIES FOR UNLA^VPUL AND EXCESSIVE DISTRES.SES. 

Iteplevin of things distrained, — By the common law, whenever the goods 
of one man had been wrongfully distrained by another (not being a sheriff 
or his officer acting in execution of the process of a superior court), and 
the party out of whose possession the goods had been taken wished to 
have them restored to liiiii, and to try the lawfulness of the sci/mrq, he 

(rf) Layton v. Hurry, 8 Q. B. 810 ; 15 (e) Bomat. Hv.2, tit. 8, s. 2, § 0. 

Law J., Q. B. *244. j riadkiu v. Powell, Cowp. 478. 
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might get back his goods by giving security to the sherifT of the county to 
prosecute an action with success, and make out the injustice of the taking. 
The proceeding by which this was accomplished was called a replevin, or 
the getting back of a chattel taken and detained as a pledge or security, 
by substituting another pledge in the place of the thing taken (g). 

The authorities all lay it down that replevin can only be maintained 
where goods are taken by one man out of the possession of another ; not 
where they have been delivered upon a contract ; and this is clear upon 
the form of pleading, which always is, that the defendant “ took and 
detained ” the goods, the plea to which allegation is non cepit (A). 

Replevin does not lie for goods which were taken abroad, but are 
detained here (f), as the object of the proceeding is to restore the possession 
as it was before the taking. 

The writ of replevin, observes Lord Rcdesdale, “ is merely meant to 
apply to the case where A takes goods wrongfully from B, and B applies 
to have them redelivered to him upon giving security, until it shall appear 
whether A has taken them rightfully. But if A be in possession of 
goods and B claims a property, this is not the writ to try that right ” (/;). 
Where therefore a bailee, who had the lawful possession of ehattels by 
delivery from the owner, placed the chattels in the hands of the defendant, 
who set up a lieu upon them, and the plaintiff proceeded to replevy the 
goods and bring an action of replevin, it was held that he had mistaken 
his remedy and could not proceed by replevin, but should have proved 
liis prior right in an action for detaining, or for wrongfully converting, 
the chattels. “ The vhole procee<ling of replevin at common law,” 
observes Coleridge, J., “ is distinguished from that in trespass, in this, 
amongst other things, that while the latter is intended to procure a 
compensation in damages for goods WTongfully taken out of the actual 
or constructive possession of the idaintiff, the object of the former is to 
procure a restitution of the gocnls themselves, and this it efl'ects by a 
preliminary ex-parte interference by the officers of the law with the 
possession. This being done, the action of replevin, apart from the 
replevin itself, is again distinguished from the action of trespass by this, 
that at the time of declaring the supposed wrongful possession has been 
put an end to, and the litigation proceeds for the purpose of deciding 
whether he, who by the supposition was originally possessed, and out of 
whose possession the goods were originally taken, and to whom they 
have been restored, ought to retain that possession, or whether it ought to 
bo restored to the defendant.” 

As a general rule, it is thought just that a party in the peaceable 

(17) Co. Litt. 1451); Spelman, Gloss, (0 M/z/i/o/yrt/o v. 1 Shower, 01. 

485 ; Gilbert on Replevins. (^) Wilsons^ in rc^ 1 Sell. 6s Lef. 320, u. 

(h) Galloway v. Bird^ 4 Bing. 301. 
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possession of goods should remain undisturbed, either by the parties 
claiming adversely or by the officers of the law, until the right bo 
determined and the possession shown to bo unlawful. But where, either 
by distress or merely by a strong hand, the peaceable possession has been 
disturbed, an exceptional case arises ; and it is thought just that even 
before any determination of the right the law should interpose to replace 
the parties in the condition in which they were before the act done, 
security being taken that the right shall be tried, and the goods be 
forthcoming to abide the decision (/). 

The proceedings in replevin were formerly originated by a writ sued 
out of the High Court of Chancery, by the party whose goods had been 
taken and directed to the sherill* of the county, commanding him to 
replevy the goods and to do justice in the matter. But the statute of 
Marl bridge (52 Kon. o, c. 21), authorised the sheriff to replevy on his 
own authority, and without any suit in reidovin, on complaint being made 
to him of the wrongful taking, and' the requisite sureties and pledges 
being tendered im). The recent statute, 19 & 20 Viet. c. 108, for amend- 
ing the acts relating to the county courts, enacts (s. Go) that the powers 
and responsibilities of the sheriff with respect to replevins shall tbcnco- 
forth cease; and the registrar of the county court of the district in which 
any distress subject to replevin is taken is cmpinvcred to a])prove of re- 
plevin bonds, and to grant replevins on security being given (ss. 65, 66), 
and to issue all necessary process in relation thereto to be e.xecuted by the 
high bailiff. 

Iiepleviu in the county court . — If the replevisor wishes to proceed in the 
county court, ho must give security, to be aj)proved of by the registrar, 
for the rent or damage in respect of which the distress ^Yas made and the 
costs ill the county court, and must bind himself with sureties to com- 
mence an action of replevin against the distrainor in the county court of 
the district within which the distress was taken within one month from 
the date of the security, and to prosecute such action with effect and 
without delay, and to make a return of the goods, if a return thereof 
shall be adjudged. 

The action of replevin in the county court may be removed by cei'thrari 
into the superior court by the defendant, on security being given by him to 
the master conditioned to defend the action with effect, and to prove that 
the defendant had good ground for believing that title, &c. was in ques- 
tion, or that the rent or damage in respect of which the distress was taken 
exceeded 20/. An appeal from the decision of the county court is allowed 
where the amount of the rent or damage exceeds 20/., and in all actions 
where the parties have agrectl to the jurisdiction. 

(0 Miuin'ie V. Blnkf, 0 Ell. & 131. 851; (m) See the stat. West. 2, 13 Ed. 1, 

26Law J., Q. H. 401. slat. 1. 
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Eepleviu cannot be joined vrith any other form of action in the county 
court (w). 

Replevin in the superior courts, — Th*e action of replevin may be com- 
menced in any superior court, in the form applicable to personal actions 
therein. By 19 efe 20 Viet. c. 108, s. 65, it is enacted, that if the reple- 
visor shall wish to commence proceedings in any superior court, he shall 
at the time of replevying give security, to be approved of by the registrar 
of the county court, for such an amount as such registrar shall deem 
suflicient to cover the alleged rent or damage in lespect of which the dis- 
tress shall have been made, and the probable costs of the cause in the 
superior court; conditioned to commence an action of replevin against the 
distrainor in such superior court as shall be named in the security within 
one week from the date thereof, and to prosecute such action with effect 
and without delay, and unless judgment thereon be obtained by default, 
to i)rove before such superior court that he had good ground for believing 
either that the title to some corporeal or incori^orcal hereditament, or to 
some toll, market, fair, or franchise, was in cpiestion, or that such rent or 
damage exceeded twenty pounds, and to make return of the goods if .a 
return thereof shall be adjudged. 

Actions of replevin of tJwu/s distrained damwje feasant, when tried in 
the county court, arc to be tried in a summary way, as other actions in 
those courts lioldcn under the authority of 9 ifc 10 Viet. c. 95 (o). Where 
the distress is for damage feasant, and the defendant in the county court 
is entitled to judgment for a return of the things distrained, the plaintiff 
is entitled to have the amount of the damage done found, and to have 
judgment found for the defendant in the alternative for a return of the 
distress, or for the amount of the damage so found (jt). 

Actions for iirilawfuHij selling impounded animals and cattle , — To enable 
a party to avail himself of the ])ower to sell impounded animals, given by 
17 & 18 Viet. c. GO, s. 1 (ante, x). 463), it must be shown that the animals 
had been impounded by some party in the exercise or intended exercise of 
a right to distrain. The word “ confined ” in the statute does not apply 
to all takings and confinement of animals under all circumstances {q). 

Actions for unlawful and excessive distresses, — If a landlord has dis- 
trained for rent, no rent being in arrear or due, the x>ropcr remedy is by 
action upon the statute for double the value of the things distrained 
(ante, p. 451). If the landlord has distrained for more rent than is due, 
and the tenant has tendered the amount duo before the distress made, his 
remedy, if a distress is afterwards made, would be either by replevin, or an 


(«) Muiigeau v. Whvnhlnf, 0 Kxch. S8. Jur. N. S. 551, part 2. 

(o) County Court Buies, Kulo 170, (</) Machell v. EUis^ 1 C. & K. 6H5. 

2 Jur. N. S. 551. Mason v. Newland, 9 C. L. P. 575. 

(/>) County Count llulcs, R. 181; 2 
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action for a trespass, or for the wrongful seizure and conversion of the 
things distrained. If the tender is made after the distress, an action 
would be maintainable for the dkention of the property (r). The mere 
retaining by the landlord of the goods distrained after the tenant has 
gained a right to have them delivered up to him will not render the 
landlord liable to an action for a trespass. A landlord, therefore, who 
refuses a proper tender, is not to be regarded as a trespasser merely by 
reason of his non-feazance in failing to deliver up the distress, he being 
required so to do, but his refusal may amount to evidence of a conver- 
sion (s). 

If a landlord makes a second distress for the same rent wh^n he might 
have taken sufficient at first, he is liable to an action for the wrongful 
convc7‘sion of the things seized under the second distress (t). 

The wrongfur seizure of beasts of the plough, or of the tools and im- 
plements of a man’s trade, may be made the foundation of an action of 
trespass as well as of an action upon +he case (//). 

Parties to h* made plaintiffs. — A ])erson from whose possession goods 
and chattels have been taken is entitled to rei)levy them, and try the 
lawfulness of the taking. Thus, he who hath the goods of another pledged 
to him, or who hath the cattle of another to manure his land, has a 
sufficient property to maintain replevin (,r). If the cattle of a feme sole 
bo taken, and afterwards she marry, the husband alone must bring the 
action, for the cattle rest exclusively in the husband by the marriage ; 
but if the goods taken are those which the feme has as an executrix, she 
may join with her husband in the replevin (y). 

An action for an excessive distress may be brought by a lodger or 
under-tenant whose goods have been taken, as well as by the lessee 
himself {z). 

Parties to he made defendants.^li a servant, authorised merely to 
distrain cattle damage feasant, drives cattle from the highway into his 
master’s close, and there distrains them, the master will not be rcs])onsiblc 
for the wrongful act {a). Where a landlord authorised his bailiff to dis- 
train for rent due to him from his farm-tenant, and the bailiil* by mistake 
distrained the cattle of another person beyond the boundary of the farm, 
and sold them, and paid over the money he received for them to the land- 


( r) GullintT v. Cosem^ 1 C. B. 7ft8. 
G/i/nn V, Thomas^ 11 Exch. 878; ante, 
p. 4r).5. 

(n) V. Nihhs, 4 C. B. 172. 

(O DnuHon V. Cropp, 1 C. B. J»C1. 

(ii) Nartjptt V. 1 Ell. ife Ell. 4yU ; 
28 Law J., B. 14:1. 

(x) Co. Lilt. 145 ; Winch, 2(i ; Ilac. Abr. 
BePLEVTN, F. Gr. 

(y) Sid. 172; Bro. Bor. JSc Feme, pi. 


85; 2 Lev. 107. Serves v. Dod^ 2 N. B. 
405. 

( 2 ) Fisher v. Ahfnr^ 2 C. & 074. 

nail V. MeUor, lo' Law J., Exob. 270. 
And SCO flirt licr na to parties to actions 
lor the unlawful seizure and conversion, 
and unlawful detention of chattels, ante, 
pp. .‘}()4-M07, a7IJ-a70. 

(a) Lyons v. Martin^ 8 Ad. & E. 512; 
ante, p. 21. 
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lord, it was held that the landlord was not responsible for the trespass, 
unless he received the money knowing of the wrongful seizure, or unless 
he meant to adopt the act of the bailiff at all hazards (b). But if the 
landlord has appointed an inexperienced, insolvent, or incompetent bailiff, 
or has neglected to furnish him with proper instructions, he will be re- 
sponsible in damages in an action for negligence (ante, p. 20). And every 
landlord who gives a broker a general authority to distrain is responsible 
if the broker exceeds his authority, by distraining things which are not 
distrainablc (c), or sells goods without having them duly appraised (d ) ; 
but a landlord who does not personally interfere in making a distress is 
not liable for the neglect of the broker in not delivering a copy of the 
charges, &c., pursuant to the statute (c). 

All j)ersons who aid, or counsel, or direct, or join in a trespass, are, as 
we have seen, joint-trespassers, but one partner cannot drag another into 
a trespass without his previous consent, or without his subsequent concur- 
rence. Where, therefore, one of several partners signed a distress-warrant 
in his own name on behalf of the firm, it was held that this was no proof 
that the distress was authorised by the firm, so as to render the otl>cr 
partners responsible for it. It must be shown, either by evidence before 
the transaction that they all joined in ordering the distress, or by evidence 
afterwards that they concurred in and received the benefit of it (/). * 

Declarations in replevin simjdy set forth that in a certain dwelling- 
house, or in a certain close or common, in a certain named parish and 
county, the defendant took certain cattle or goods and chattels of the 
plaintiff (describing them), and that the plaintiff unjustly detains them 
against sureties and pledge until, i^'c., claiming damages. 

Declarations for a ivrongfnl and excessive distress. — If beasts of the 
plough or the tools of a mans trade have been wrongfully distrained, 
there being other goods of sufficient value on the demised premises to 
satisfy the rent, the ordinary declaration for a trespass in seizing and 
taking away the plaintiff’s chattels correctly describes the true cause of 
action (//). Declarations for an excessive distress usually set forth the 
tenancy between the pjaintifl' and defendant, the amount of rent payable, 
the levy of the distress for coj-tain arrears of rent, and the amount of such 
arrears, averring that one-half or one-third part, as the case may be, of 
the goods so distrained would have been of sufficient value to have satisfied 
the arrears of rent, and the costs and charges of the distress and of the 
appraisement and sale thereof, and that the defendant thereby took an 


(&) Lewh V. Read. M. & W, 837 ; 
Freeman v. Ro&her^ 13 Q. 11. 7H0. 

fr) Gniintlelfy. Kin(f. 3 t). H., N.S. »)0. 
(d) llaseler v. La Maine, 7 AV. 11., 0. 
r. 14. 


(e) Hart v. Leaeh, 1 M. & W. ftCO. 

(/) Petrie v. Lamonty Car. & M. 90; 
ante, pp. 21, 171, 307. 

((/) Nanfatt v. Nias, 28 Law J., Q. B. 
MG; 5Jur. Q. B., N. S. 198. 



470 


THE LAW OP TORTS WRONGFUL DISTRESS. [CHAP. XI. 

excessive and unreasonable distress for the said arrears of rent, contrary 
to the form of the statute in that behalf made ; claiming a certain spe- 
cified sum as damages. 

Selling under value is a distinct ground of complaint, and ought to be 
distinctly stated on the face of the declaration if the plaintiff means to 
rely upon it (h). A plaintiff cannot, therefore, under the common count 
for an excessive distress, show that the defendant had distrained for and 
soli goods exceeding the rent due, and a court for such a cause of action 
will not be allowed to be added at the trial, where it does not appear to 
have been a matter in dispute between the parties at the commencement 
of the action (/). 

Declarations for a second distress for the same rent (ante, p. 453) should 
show that the defendant took and distrained the goods of the plaintiff’ for 
rent then alleged Co be due to him in respect of certain premises in the 
occu])ation of the plaintiff’, that the goods then on the premises were more 
than sufficient in value to have satis^cd the whole of the rent then due, 
and the costs and charges attending the distress and sale of the goods 
distrained, but that the defendant, nevertheless, wrongfully made a second 
distress on the g 'ods and chattels of the plaintiff’ on the said premises for 
the same rent, which ought to have been satisfied under the first distress, 
and wrongfully (;onvortcd and disposed of the said last-mentioned chattels 
to his own use, whereby the plaintiff was injured in his credit and circum- 
stances, &c. (/i-). 

Declarations for distrain in (j and sellintj goods where no rent was due, and 
to recover double value^ after setting forth the tenancy between the plaintiff 
and the defendant, the rent j)ayablc by the plaintiff to the defendant, the 
wrongful seizure upon the demised premises of certain specified goods and 
chattels of the plaintiff’, of a certain S 2 )eeilied value, hy way of a distress 
for certain named arrears of rent then pretended by the defendant to be 
due from the plaintiff’ to the defendant by virtue of the said dt'mise, 
proceed to aver a wnmgful sale of the said got)ds and chattels, showing 
that at the time of the making of the said distress and sale no rent was 
due to the defendant in respect of the demised premises; claiming a certain 
sum, as double the value of the goods distrained. 

Declarations for distraining and selling goods without 7 ivtice of distress^ or 
without ajtpraisement or for not selling for the best price. — A good cause of 
action may be shown by a declaration wliicli alleges that the defendant 
wrongfully seized divers goods and chattels of the plaintiff’ (enumerating 
them), of a certain specified value, then being upon certain premises of 
the defendant, as and for a distress for rent claimed by the defendant to 
be in arrear and due from the plaintiff* to the defendant for the said pre- 

{h) Thompson v. Wood, 4 Q. B. 40H. 27 Law J., Exch. 24C. 

(t) Luewi V. Tarhton, 3 H. & N. llO ; (/fc) Smith v. Goodwin, 4 B. <Sr Ad. 413. 
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mises, and afterwards wrongfully sold the said goods and chattels, without 
haying given to the plaintiff a notice of the said distress and of the cause 
of taking the same, or left such notice at the chief mansion-house or 
other most notorious place on the said premises or wrongfully sold the 
said goods and chattels, without causing them to be duly appraised by 
two sworn appraisers (Z) ; — or wrongfully sold the said goods and chattels 
for much less than the best price that could be gotten for them, had they 
been sold with reasonable care and diligence. 

Pleas in rei^levin — Non cepit — Pleas in replevin are generally either 
pleas in bar, or in justification, or by way of cognizance, or by way of 
avowry. The defendant may cither avow or justify, at his election. The 
general issue in replevin is non cepit, and this may be pleaded by one of 
several defendants. It is a simple traverse of the allegation in the 
declaration in rejdcvin of the taking of the chattels, and merely alleges 
that the defendant did not take the cattle or the goods and chattels in 
the declaration mentioned. I’his is the i)ropcr plea when the defendant 
denies that he was the party distraining, or that he distrained in the 
place described in the declaration. If the defendant wishes to dispute the 
pluintilf’s property in the goods, he must plead a jdea specially alleging 
that the goods and chattels in the declaration mentioned were, at the said 
time when, itc., the ju*operty of the d<‘fendant, or of some named third 
party, and not the propesrty of the plaiiitill (/n). 

Under a })lea of non repit in an action of replevin the defendant may, 
under the Municipal Corporations Act, show that he was a constable 
appointed for a borough, and took the goods within the county wherein 
the borough is situate, but without the borough, on a charge that they 
had been stolen (yt). 

Avowries in replevin , — By 11 (Jeo. 2,c. 19, s. 22, it is enacted, that all 
defendants in replevin may avow or make cognizance generally that the 
plain till or other tenant of the lands and tenements wlicreon a distress 
was made enjoyed the same under a grant or demise at such a certain rent 
during the time wherein the rent distrained for accrued, wdiich rent was 
then due, and still remains due, without further setting forth the grant, 
tenure, demise, or title of such landlord or landlords, lessor or lessors, 
owner or owners of such manor. 

The common avowry or cognizance should show that the tenancy 
continued up to the time of the making of the distress (o). If the 
tenancy was determined at the time of the distress, but the tenant still 
continued in possession, and the distress was founded on 8 Anne, c. 14 


(/) Bishop V. Brytmt, 0 C. & P. -I SI. 
(w) Com. Dig. i’l.KADKR, K. II. 
Dover V. Itau'linys, 2 Mood. & Hob. 544. 
(w) Mellorw, Leather, 1 EU. & 131. 010; 


5 & 0 IVin. 4, c. 70. s. 70; post, ch. 12, 

s. 1. 

(«) WilUains v. 8liven, 9 Q. B. 14. 
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(ante, p. 437), the avowry sliould be based on that statute. After setting 
forth the tenancy, the aniount of rent in arrcar, the time when it became 
due, &c. (/>), the avowry or cognizance avows generally that the defendant 
took the cattle, goods, and chattels in the close in the declaration men- 
tioned, as and for a disti'css for the rent due and in arrear, or that he 
took them as bailiff of the landlord. The landlord who authorised the 
distress, and the bailiff who seized by his directions, may both join in 
making the common avowry and cognizance. 

The general form of avowry, authorised by 11 Geo. 2, c. 19, s. 22, 
applies to rents only ; but penalties for breaches of covenants respecting 
the cultivation of the demised picmises granted by deed to be levied by 
distress may be treated as a rent {q). 

A cognizance by a defendant, as bailiff of an executor, for rent due to 
the testator is supported by proof of a distress by him in the name of the 
testator, and by his direction, but after his death, such distress, though 
made before probate, having been afterwards adopted and ratified by the 
executor (r). 

Avtnvries for douhk rent^ under the statute 1 1 Geo. 2, c. 19, s. 18 
(ante, p. 471), should show the nature of the tenancy: that the tenant 
had powei* to determine it by giving notice to quit ; that he did give 
notice to quit at a time mentioned in such notice; that the tenancy became 
thereby determined ; that the defendant did not deliver up possession at 
the time mentioned in such notice, and then became^ liable to pay double 
the rent which he would otherwise have paid ; that a certain specified 
sum, beijig half a year, or three !]uarters of a year, of such double rent, 
became due, and that the plaintiff took the goods in the declaration, 
mentioned as and for a distress for such rent (.s’). 

AroK'rtes hj joint-tenants^ coparceners^ and tenants-in-common . — We have 
seen that any one of several coparceners and co-heirs in gavelkind who 
has levied a distress may avow and justify the di.strcss in his own right, 
and make conusance as the bailifl’ of the others, 'without averring or 
jjroving any express authority from them to distrain (ante, p. 439), If 
the distress is made by a bailiff or agent on behalf of all,* all must join in 
the avowry and conusance Tenants-in-common, on the other hand, 
must avow the taking of the distress in respect of their several shares. 
Thus, if three tenants-in-common distrain thirty beasts, one of them must 
avow for ten, the other for ten, and the third for ton more (w). But one 
of several teuants-iu-common may, as we Jiave seen, distrain and avow for 
his own share of the rent (ante, p. 438). 

ijt) Jlosknujcw Cuddy. 1 Y.xAv. HU), 70.'). Addison on Contracts, 363,801, 

{q) Pollilt V, Fornst, 1 1 Q. I». U67. ftth oil. 

(r) Whilt lu‘nd v. Tuijltn\ 10 Ad. & E. (/) Stvdman v. 1 Salk. 3H1). 

210. («) Litt. sec. 314-317. FhilpoU v. 

(s) Uumhcntonuy, Dubois, 10 M. & W. Dobhinson, 3 M. & T. 320. 
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Pleas in bar to an avowry-~Non tenuit — Biens in arrere, — The plaintiff 
may, by a pica in bar, deny generally all the allegations contained in the 
avowry (a;), unless he is compelled by a judge’s order, under the provisions 
of the Common Law Procedure Act, to traverse separately the tenancy, 
the fact of the rent being in arrear, or the authority to distrain. The plea 
of non tenuit is a traverse of the demise stated in the avowry. It alleges 
that the plaintiff did not hold the said messuage or tenement, land and 
premises, under the alleged demise thereof in the avowry mentioned. 
Under this plea it may be shown that the tenure alleged in the avowry 
was extinguished and put an end to before the time of the distress, either 
by twenty years’ adverse possession under the statute of limitations (^), 
or by a transfer of the landlord’s reversionary estate to an assignee or 
mortgagee who has demanded the rent (< 2 ). 

The plea of riens in arrere simply alleges that no part of the rent 
alleged in the avowry to be in arrear was in arrear. Under this plea 
payments made to a ground landlord, or other incumbrancer ha\’ing claims 
paramount to the claim of the immediate landlord making the distress, 
may be given in evidence in reduction of the rent, as such payments are 
always presumed to be authorised by the landlord, he being obliged to 
protect the tenant from them, and are treated as payments of rent by the 
tenant (a). But payments which are not a direct charge upon the 
demised premises cannot be given in evidence in satisfaction and discharge 
of the rent, unless they were directed or sanctioned by the landlord {h). 
The meaning of the plea of rkns in arrere is, that the plaintiff at 
the time of the distress was in arrear to nobody ; and if he has not paid 
anybody, he cannot, under this plea, contest the defendant’s right to the 
rent (c). 

Payment of money into court — If goods have been taken in closes A 
and B, and the defendant can justify as to part of the taking in A, but 
not as to the taking in B, as, for instance, if B was not part of the 
demised premises, the defendant may give up the case wholly as to B, by 
paying money into court in respect of the goods there itaken, and partially 
as to A, by paying in respect of those which he docs not propose to justify 
the taking, and making avowry as to the residue {d). 

Of the plea of Not guilty “ by statute ” in actions of trespass j or upon the 
case for an unlawful distress, — By the statute 11 Geo. 2, c. 19, s. 21, it is 
enacted, that in all actions of trespass, or upon the case against persons 
entitled to rents or services, their bailiffs or other persons, relating to any 

(j:) Trent v. Hunt 0 Excli. 20. (r) WightTnan, J., Wheeler v. Brans- 

(.y) Beauvoir v. Oiren, 6 Exch. 177. comhe^ 5 Q. B. 371). 

( 2 ) Wfieeler v. Bmnscombe, 5 Q. B. (tl) Lambert y. If epiroHh, 2 Q. W 720 ; 
370. 3 & 4 Wm. 4, c. 42, s. 21. As to pay- 

(rt) Jones V. Morris, 3 Exch. 740. ment into court generally, see post, 

(b) Davies v. Stacey, 12 Ad. & E. 511. ch. 21. 
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entry upon premises chargeable with such rents or services, or to any 
distress or seizure thereupon, it shall be lawful for the defendants to 
plead the general issue, and give the special matter in evidence, inserting 
in the margin of the plea the words “by statute” (c). Under the plea 
of Not guilty “ by statute,” therefore, the defendant may give in evidence 
that he entered the plaintiff’s house under a warrant of distress for rent, 
and was forcibly turned out of possession, and that he thereupon re- 
entered, and broke open the door of the house, in order to seize the 
plaintiff’s goods. Everything which he miglit lawfully do in order to 
make the distress is admissible in evidence under this plea (/). The plea 
puts in issue not only the matter of justification, but the tenancy and 
ownership of the goods (^). 

A plea of justification of trespass on the ground that the plaintiff had 
a right to distrai:., must show that the plaintilf had such an estate and 
interest in the premises as would entitle him to distrain (A) ; or that he 
had some ex])ress authority or license to distrain. The common avowry 
of a distress for rent does not set out title, because the statute 1 1 (joo. 2, 
c. 19, s. 22, gives a statutory form, and therefore a lawful demise is 
implied, but that statute is confined to actions for replevin. 

Pleas justifying an miry upon land for the purpose of distraininy f foods 
fraudulently removed^ should set forth the fact of the tenancy, of rent 
being in arrear, and of the fraudulent removal of the goods by the tenant 
from the house demised to him by the defendant, in order to prevent 
the defendant from distraining the goods, and the deposit of the goods 
in the plaintiff’s house with his privity and consent, and should then go 
on to justify the entering the house in order to seize the goods under the 
provisions and in the mode iwescribed by the statute 11 (Jco. 2, c. 19, 
s. 1(0. 

Pleas justifying the seizure of animals damage feasant^ should set foi’th 
the defendant’s possession of a close or of land whereon certain cattle of 
the plaintiff were trespassing and doing damage, and that the defendant 
thereupon took the cattle by way of a distress for the damage, and drove 
them to a common pound and there impounded them, and that this act of 
the defendant is the injury coin])lained of by tlie jdaintiff in his declara- 
tion (4). If the plaintiff’s cattle strayed from a high road into the defend- 
ant’s close, through the defendant’s neglect to repair fences, which lie was 
bound by statute or prescription to repair, this must be replied specially by 
a replication, alleging that the cattle were lawfully using the highway ; 

(e) Reg. Gen. Hil. Term, 10 Viet. R. (/i) Pinhftrn v. Soustet', 8 Kxch. 188. 

21 ; 1 Ell. & Bl. App. Ixxziii. (/) See the forms in Norman v. tVus- 

if) Naylelony. Guttvridycj 11 M. & W, ctmihv^ 2 M. & W. 3tU. llich v. JVoolIry^ 
401). 7 Bing. 051. Bowie ry.Nivtiuhbn, 12 Ad. 

(fl) Williams v. JoneSfW Ad. & E. 043 ; & E. 341. 

and see post, ch. 2l. (A) Bond v. Vownton, 2 Ad. E. 20. 
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that it was the duty of the defendant to have fenced against the highway, 
and that he neglected so to do (^). 

Pleas of a recovery o f the goods in an action of replevin, — A plea by the 
defendant, setting forth that the plaintiff commenced and prosecuted an 
action against the defendant in the county court of the district within 
which the distress was taken, and obtained the judgment of the court for the 
return of the goods, and has recovered his goods, and damages for the taking 
and detaining them, is a good plea in bar to an action for an excessive 
distress, as it shows that the plaintiff has already had his remedy (m). 

Evidence at the trial — Proof of distress, — In order to establish the fact 
of a distress having been made by the defendant upon the goods and 
chattels of the plaintiff, it is not necessary to prove an actual seizure of 
the phiinti]l’’s goods. If the landlord’s agent goes upon the plaintiff’s 
premises, and declares that he has come to distrain for rent, and that 
nothing shall be removed, this, as we have seen, is evidence of the making 
of a distress, though no single article is touched by such agent (ante, p. 
449). Where a warehouse-keeper or lodging-house keeper refused to let 
the gomls and chattels of his tenant or lodger be removed until rent 
claimed by him to be due was paid, this wj^s held to be evidence of the 
making of a distress (ante, p. 450). Where the defendant’s broker appeared 
upon the plaintiff’s premises, and said, “ Unless you jiay me 21/. for rent 
and three guineas for expenses, I shall take your goods,” and the plaintiff 
paid the money, it was held that it did not lie in the defendant’s mouth, 
after receiving the money, to say there was no distress (/i). 

Proof of no rent being due, and of nnhnvful and excessive distresses, — If 
the plaintiff sues the defendant on the statute for distraining when no 
rent was due, he must ]U’ove that he held the land on which the distress 
was taken as tenant to the defendant, and must in general produce and 
prove the lease, if he holds under a written demise. If the lease is in the 
h.ands of the landlord, he should give the latter notice to produce it ; 
he should then prove the amount of the rent, the period at which it 
became payable, and that it had boon paid to and received by the landlord 
or his authorised agent, at the time of the levy of the distress. If the 
plaintiff complains of the wrongful seizure of goods not distrainablc, he 
must prove the nature and character of the goods seized, and that they 
were privileged from distress (ante, pp. 441-444), and it is for the defend- 
ant to show any circumstances rendering the distress in the particular 
instance lawful, such as that there were no other distrainable goods on the 
demised premises sufficient to satisfy the rent (ante, p. 441). If the 
plaintiff complains of an excessive distress, he must prove the tenancy ; 


(/) Goodthyn v. Chevclvyj 4 II. & N. post, ch. 21. 

631. («) Hutchins v. Scott, 2 M. & W. 81 1. 

(m) Phillips V. Berryman, 2 Doug. 288 ; • 
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the amount of rent payable to the defendant ; the value of the gooda, dis- 
trained, and that some actual or special damage has been sustained from 
the defendant's having distrained and taken an unreasonable quantity of 
the plain tiff’s goods. It is not, as we have seen, for every trifling excess 
that an action is maintainable for an excessive distress. It must be dis- 
proportionate to some considerable extent (ante, p. 451), and must bo 
productive of actual loss or damage to the plaintiff (o). 

If tlie ground of action is that the defendant distrained for more rent 
than was really due, the plaintilT must prove that he tendered to the 
defendant the sum really due, with enough to cover the lawful charges of 
the distress (p), or that the defendant sold the tilings distrained, and 
realised by the sale of them more than was sufliciciit to satisfy the rent 
really due with the costs of the distress (^q), A distress may, as we have 
seen, be excessive, although the goods when sold may realise less than the 
rent and expenses (r). 

Proof of material averments in the declaration, — The statement in a 
declaration for an unlawful distress of the name of the party to whom the 
rent distrained for is due, is material, and must be jirovcd as laid (s). 
Eut it is not necessary to jirova the precise amount of rent alleged in the 
declaration to be due (t). 

Proof that the defendant ordered or authorised the distress. — In order to 
prove that the distress was made by the order or authority of the 
defendant, the warrant should, if the distress was authorised by warrant 
in -writing, be produced and proved, or a notice to iiroduce it should be 
given to let in secondary evidence of it; but it is not necessary, as we have 
seen, to prove the warrant in order to fix the defendant as the author of 
the unlawful proceeding. Ilis conduct, and acts, and admissions in the 
matter are evidence against him, although he has clothed his agent with 
an authority in writing. If he has received the money realised by the 
distress (ante, p. 4(10), or has personally interfered with the impounding 
or sale of the goods, or has ratified and adopted the act of the broker levy- 
ing the distress, these circumstances are admissible in evidence against 
him, to show that he ordered or authorised the distress (post, ch. 20, s. 2). 

We have already seen that a warrant from a landlord to a bailiff to 
distrain the goods of A, docs not render the landlord responsible for a 
wrongful seizure by the bailiff on the adjoining land of E of the goods of 
E, and that a landlord’s warrant to distrain chattels docs not render the 
landlord responsible for a wrongful seizure of fixtures, as in neither of 


(«) Lnrns V. TarlctoUf 3 H. N. 120; 
27 Law .1., Exoh. 240. Piggott v. Birlks^ 
1 M. & W. l.OO. 

(yO V. Thomas, 11 Exch. 878; 

25 Law L, Exch. 125. 

{q) Tancred v. Le^land, 10 Q. B, 680, 


French v. Phillips, 1 H. & N. 507. 

(r) Smith v. Ashforlh, ante, p. 452. 

(a) Ireland v. Johnson, 1 Bing. N. C. 
166. 

(/) Owinnett v. Phillips, 3 T. R. 643. 
Sells V. Hoarc, 6 Moore, 454. 
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these cases has the landlord given any authority for the doing of the 
wrongful act (finte, pp. 468, 469). 

Whm proof of special dxtvmge is necessary . — We have already seen that 
the statute 11 Geo. 2, c. 19, s. 19, provides that where a distress has 
been made for rent justly* due, and an iiTcgularity or unlawful act has 
afterwards been committed by the distrainor or his agents, the distress is 
not to be deemed unlawful, nor the parties making it trespassers ah initio j 
but that the party aggrieved by the unlawful act or the irregularity, may 
recover full satisfaction for the special damage he has sustained and no 
more (ante, p. 518), and that to enable a tenant to maintain an action 
against his landlord for an irregularity in selling goods distrained, it 
must be proved that he has sustained actual damage from the wrongful 
act, and if no such proof is forthcoming, it is the duty of the judge to 
direct a verdict for the defendant (m). 

Proof of waiver of right of action . — A right of action for an unlawful 
or excessive distress once vested, can only be destroyed by a release under 
seal, or by the acceptance and receipt of something in satisfaction of 
the wrong done. A tenant, therefore, docs not waive his right of action 
for an excessive distress, though he afterwards enters into a written 
agreement with his landlord respecting the sale of the effects seized {x). 

Proof of tenancy^ as between pJaintif and defendant, if not admitted 
upon the record, may be established by parol evidence of the fact, not- 
withstanding that the tenancy has been created by a lease or /igrcement 
in writing not produced (y). IVoof of 2 )ayinent and acceptance of rent 
will establish the fact of the relationship of landlord and tenant between 
the person paying and the party receiving the rent, notwithstanding the 
existence of a written contract of demise between them not produced ( 2 ). 
And “ 1 have no doubt,” observes Bayley, J., that submitting to a dis- 
tress acknowledges the tenancy. The landlord after distraining cannot 
bring an ejectment; and the occujiier, if he does not replevy, is, I think, 
precluded from denying the title of the landlord” (a). But payment of 
rent under a distress is not a conclusive admission of the title of the dis- 
trainor. Counter-evidence may be given on the part of the defendant to 
show that he never had any title {b). 

Proof of payment of rent by a tenant to an agent of the landlord 
who has received it on account of the landlord, and paid it over to him, is 
evidence against the tenant that he holds of such landlord, although the 


(?0 Rodgers v. Parker^ 18 C. B. 112; 
25 Law J., C. r. 220. Lucas v. Tarhton, 
3 H. & N. no. 

(:/;) WUlouqhhy v. Ihtckhvusc, 2 B. it C. 
821. Baglis v. LTshvr, 1 M. & l\ 700; 
7 Bing. L53. 


& R. 448. 

(z) Doe V. orris, 12 East, 237,230, n. 
(ri) Ponton v. Jones, 3 Campb. 372. 
Cooper V. lUantbj, 4 M. & Sc. 609; 1 Bing 
N. C. 45. 

(6) Knight v. Cox, 18 C. B. 043. 
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latter was unknown to him, and he supposed at the time he paid the 
money tliat the agent received it on account of another party (c). But 
proof of payment of rent to a particular individual claiming to be entitled 
to receive it, is only pnnid facie evidence of a tenancy under the claimant, 
and the presumption of the particular tenancy may be rebutted by proof 
that the payment was made by mistake or under a false representation (d). 

Proof of an attornment by the tenant to a receiver appointed by the 
Court of Chancery, is proof of a tenancy by estoppel as between the tenant 
and the receiver ; but the attornment does not enure to the benefit of the 
person subsequently declared by 'the court to be the owner of the pro- 
perty {e), 

Prooj of the nature and terms of a tenancy will best be effected by pro- 
duction of the written demise, where the tenant holds under a lease or 
agreement in writing. If the contract is in the hands of the defendant, 
the plaintiff who desires to prove the amount of the rent, the time at 
which, or the circumstances under which, it becomes due, should give 
notice to the defendant to produce it at the trial, in order to let in 
secondary evidence of its contents (/). .The old rule of law, that the 
terms of a tenancy o/ the amount of the rent can be proved only by the 
production of the writing when the tenant holds under a written contract 
of demise, does not exclude evidence of admissions and acknowledgments 
of those terms made by a defendant holding under a lease in writing not 
produced.. It has recently been held that whatever a party says, or his 
acts amounting to admissions, arc evidence against himself, although 
they relate to the contents of some deed or writing, and go to prove the 
nature and contents of a written instrument not produced {g). Where, 
therefore, a defendant held land.s under: a written demise, it was held that 
the defendant’s verbal declarations of the existence of the tenancy, and of 
the amount of the rent paid by him to the plaintiff, were admissible in 
evidence against him, without the production of the writing under which 
he held {li). 

Where on the letting of lands the terms of the demise were read from 
a printed paper by the landlord’s agent, and the tenant entered and occu- 
pied, and paid rent, it was held that the agent might give oral evidence 
of the terms, using the printed memorandum, to refresh his memory (i). 

Damages recoverable — Double value, — By 2 W. & M. sess. 1, c. 5, 

8. 5, it is enacted, that if any distress and sale bo made by virtue and 
under colour of that act for rent pretended to bo arrear and due, where 

(r) IlilchinffitY. T/iompson 6 Exch. 54. Coulter v, PeploWyO ; 10 Law J., 

(d) Fenmfr v. Duphek, 0 Moore, 40. C. l\ 1»3. Farle v. Pickfm, 5 C. P. .54:^. 

(e) Kraris v. Mntlhins, 7 Ell. &B1. 590 ; (h) Howard v. Smith, 3 M. & Gr. 254 ; 

20 Law J., q. B. :109. 3 Sc. N. R. 674. 

(/) Post, ch. 21. (i) xrf. Bolton v. Tomlin, 5 Ad. & E. 

(g) Slatterie v. Pooky, 0 M. & W. 669. 863. 
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no rent is arrear or due to the person distraining, the owner of the goods 
distrained and sold jnay by action cf trespass, or upon the case against 
the person distraining, recover double the value of the chattels so dis- 
trained and sold, together with full costs of suit. When an action is 
brought upon this statute for thd seizure and sale of goods for rent pre- 
tended to be in arrear and due, when in truth no rent is in arrear or due 
to the person distraining, and the plaintiff claims double the value of the 
goods distrained, the jury should be directed, if they find for the plaintiff, 
to ascertain in the first place the actifal value of the goods, and then to 
give damages to the plaintiff to the amount of double the value. If the 
jury assess the damages generally at a certain sum, and it turns out that 
they have assessed only the actual value or the single damage, the 
mistake cannot be rectified, and judgment cannot be entered up for the 
double or treble value. But if they expressly find and assess only the 
actual value, the plaintiff may apply to the court to have judgment 
entered up for double value, according to the statute (I*). 

Whenever the landlord has distrained, without any right or authority 
to distrain, there is a trespass upon, and injury to the realty, independ- 
ently of the trcs[)ass in regard of the seizure of the chattels, and the 
tenant is entitled to recover substantial damages for the disturbance of 
the i)eaccablc possession of his house, as avcII as for the unlawful seizure 
of his goods. 

The damages recovevahle irhere the entry vpon the premises teas effected in 
an unlawful manner^ and the parties had no right to touch the goods after 
they had entered, by reason of the trespass in entering, are the same as 
would be recoverable from a stranger who had broken and entered the 
house without any colour of authority, and it does not lie in the plaintiff’s 
mouth to say in mitigation of damages, that he has sold the goods, and 
applied the proci*eds of the s.alc in satisfaction and discharge of the 
rent (/). 

Itecovei'y of special damage, — We have already seen that by the 
express terms of the statute 11 Geo, 2, c. 19, s. 19, the party injured 
by an unlawful act committed after a lawful distress, is only to recover 
the amount of damage he has actually sustained. This damage, in the 
ease of a wrongful seizure and sale of growing crops, is the difference 
between the amount for which the crops would have been sold if the sale 
had been regular, and what they actually sold for ; and where there is no 
difference, or it is proved that the croi)s were sold for more than they 
were worth, no damages are recoverable, and the defendant is entitled to 
a verdict (m). 

(A) asters v. Farris, 1 C. B. 710; 140. 

post, ch. iil. Kecovery of Doi'UiJ? and {m) Rodgers v. Parker, 18 C. B. 112. 
TnETjr.E DAMAGES. Litcos V. Tarleton, 0 H. & N. 110. Proud- 

(/) Attack V. Bramivell, 32 Law J., Q. love v, Twcmlow, 1 Cr. & M. 320. 
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In an action for selling goods distrained for rent witliout an appraise- 
ment, and without complying with the provisions of 2 Wm. and M., 
sess. 1, c. 5 (ante, p. 459), the measure of damages is the real value of 
the goods sold minus the rent. The wrong-doers cannot get off by 
handing over to the plaintiff the mere proceeds of the sale (n). 

In an action for an excessive distress, where the excess consists 
wholly in seizing growing crops, the probable produce of which is capable 
of being estimated at the time of the seizure, the plaintiff is not entitled 
to recover the full value of the crops beyond the amount for which the 
distress ought to have been levied. “ The true measure of damage is 
simply a compensation for the additional expense of a distress,, and of 
keeping possession of that part of the crops which it was unnecessary to 
take during the time of possession ; and some compensation for the loss 
of the absolute ownership and power of disposition for the same time ; or 
if the tenant has replevied, then a compensation for the additional expense 
and inconvenience of replevying to a greater amount” (o). 

WTiere the plaintiff in his declaration for a wrongful distress claimed 
damages for the loss of divers lodgers, without naming any, Lord Ellen- 
borough refused to allow him to j)rove that he had in fact lost a lodger, 
because the name of the lodger had not been specified in the declara- 
tion (/>). 

If the landlord takes some things that are distrainable, and other 
things which are not, this does not render the distress wrongful ad Initio ; 
but the wrong is limited to the seizure of the goods which were not dis- 
trainable, and the tenant is entitled to recover only the actual damage 
sustained by him from the seizure of those particular chattels ((/). In 
respect of the things not distrainable, the distrainor is a trespasser ab 
initio, ajid the full value of them is recoverable (r). 

(n) Knight v. Eifertnn, 7 Exch. 407. {g) Ilarvvy Porovk,^\ M. it W. 74.0. 

Bh/ginn Goode, 3 Cr. & J. 0S7. Whit- (r) Keen v. Prirst, 4 11. N. 23() ; 98 

worth V. Maden, 2 C. <fe K. 517. Law J., l^xeh. 157. Attack v. Jtrnmwell, 

(o) Piggott v. Bi riles, I M. & W. 451, ante; p. 450. Sec further as to dauiages, 

(p) Westwood V. Cowne, 1 Stark. 172. post, eh. 99. 
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CHAPTER XIL 

OF ASSAULT AND BATTERY, AND WRONGFUL IMPRISONMENT. 


Section i. — Of assault and hattt‘ryt and 
may horn . — Wliat coustitutes an assault 
— Assaults resulting from negligence 
— Assaults by oonstaUes — llandculTliig 
unconvictod prisoners — Assault ami 
battery — Mayhem and wounding — 
Excusable and justitiahle assaults — 
Self-defence — Defence of the posses- 
sion of a liouse or close, or of property 
— Resistance to a forcdblo entry — Pre- 
servation of tlie ])ublic pence — Battery 
and wounding in self defence, or in 
defence f»f the possession of tenements 
or chattels. 

Section ii. — Of false imprisonment. 
Constructive imprisonnient — AiTest by 
warrant of justices— Arrest by con- 
stables, ])eace-otIicers, and privab*. in- 
dividuals, without warrant — AiTCst for 
a misdemeanour— Arrest of the wnmg 
party — Arrest for mnlicious injurit's 
to property and certain indictable 


offences — Arrest for the purpose of 
presoning the public peace — AiTest 
of persons disturbing divine service, 
of vagrants, and indecent persons — 
Arrest under the Merchant Shipping 
Acts — Of a principal by his bail — Ar- 
rest for offences within the metropoli- 
tan police district — ^Arrest by servants 
of railway companies — Detention of 
deserters — Imprisonment of lunatics. 

Section iir. — Of actions for an assault 
and battery, and for false imprisonment. 
— Statutory protection of constables 
and their assistants from vexatious 
acilions — Limitation of actions, and 
notice of action — Tender of amends — 
I’ayrneiit of money into court— Parties 
to bo made plaintifis and defendants 
— Pleadings, defem^cs, and evidence — 
Damages recoverable — Po-trespaasers 
— Special damages — Mitigation of 
damages. 


SECTION I. 

OP ASSAULT AND BATTERY, AND MAYHEM.. 

What co7istitutes an assault . — Every laying of hands on the person of 
another, and every blow or push, constitutes an assault and trespass, in 
respect of whicli an action for damages is maintainable, unless the act can 
be justified or excused on tlie ground that it was done in self-defence, or 
the defence of one’s property, or in obedience to some legal warrant or 
authority, of was the result of inevitable accident. Every attempt, also, 
dr offer wdth force and violence to do hurt to another, constitutes an 
assault, such as striking at a person with or without a weapon ; holding 
up a fist in a threatening' attitude sufficiently near, to be able to strike ; 

1 1 



482 


THE LAW OP TORTS — ASSAULT AND BATTERY. [CHAP. XII. 

presenting a gun or pistol, whether loaded or unloaded, in a hostile and 
threatening manner, within gun-shot or pistol-shot range, and near 
enough to create terror and alanii ; riding after a man with a whip 
threatening to beat him, or shaking a whip in a man’s face ; advancing 
with hand uplifted in a threatening manner with intent to strike, although 
the party is stopped before he gets near enough to carry the intention 
into effect (5) ; hitting at one man and unintentionally striking another (t); 
cutting off the liair of a pauper in a poor-house («) ; throwing water upon 
the person of another (rt*); and any gesture or threat of violence exhibiting 
an intention to assault, with the means of carrying that threat into 
effect (y). But as regards threatening gestures, if the parties at the 
time the gestures arc used are so far distant from each other that imme- 
diate contact was impossible, there is no assault (z). 

Words accompanying a threatening g(isture may deprive that gesture 
of the character of an assault. Thus, v.;hcre a man laid his hand on his 
sword in a threatening manner, but accompanied the gesture with the 
words, If it were not assize-time T would not take sucli language from 
you,” it was helu that the words showed that the party did not thm intend 
to use his sword, and that there was no assault {a). And Lord Abingcr 
is reported to have held, that if a man presents an unloaded pistol at 
another, and at the same time says that he docs not intend to shoot him, 
this is no assault {b). 

The mere touching of a person, without force or violence, for the 
purpose of drawing his attention to some matter or another, is not an 
assault, unless it is done in a liostilc or insulting manner (c); nor is it an 
assault to push gently against the j)orson of another in endeavouring to 
make a way through a crowd ; but if it is done in a rude and violent 
nianneiv or there is any struggling or pushing calculated to do harm, 
there will be both an assault and a battery (r/). 

An assault must bean act done against the ’will of the party assaulted, 
and therefore it cannot be said that a ])arty has been assaulted by his 
own permission. If the act is done in the course of sport between parties 
taking liberties with each other by mutual consent, there is no assault («). 

Assaults resulting from acts of negligence, — An assault may be com- 
mitted without any design or intention to commit an assault, for if the 
person of one man is violently struck through the carelessness and ncgli- 


(.s) Hoc. Abr. Assault, Marlin v. Sh)p- 
petf M 0. & r. Stephens v. Myers, 

4 C. A: P. a50. Rex v. St. (Jeorae, ii C. 
& P. 

(/) JttMes V. Camphell, H C. A P. .172. 
Of) Fortie V. Skinner, 1 C. A: P. 211. 
(X) Pursell V. Jiorna, 1 N. A V. 504. 

(y) Rend Coker, 11 C. B. 800. 

(z) Pollock, C. B., CfMett v. Grey, 4 


Exch. 7U. 

(/•) TnrhervUt^ v. Savage, 1 Mod. 1. 

( Blake v. Barnard, 0 C. A P. 028. 
(r) Cnwardv. Btuldeley,-k II. & N, 4HI ; 
28 liRW J., ICxch. 201. 

(rf) (Jfde V. Turner, 0 Mod. 140. 

{/') ChrisUffdiersfm y. Bare, II Q.B.477. 
Reg. V. Marlin, U C. & P. 21 4. 
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gcnce of another, this is an assault, and it is no answer, as we have seen, 
to say that it was done unintentionally (ante, pp. 320, 321). Thus, if a 
man drives against and violently upsets the plaintiff in his carriage, and 
knocks him down, or overturns the chair in which he was seated, the 
party thus striking the plaintiff, or knocking hitti down, is guilty of an 
assault, although he had no intention to commit an assault (/). 

Assaults hy constables — Handcuffing unconvicted prisoners, — If a con- 
stable orders an unconvicted prisoner to be handcuffed when there is no 
attempt to escape, nor any reasonable ground to fear a rescue, the con- 
stable will be responsible in damages for an assault {g). 

Assault and battery. — A battery, as distinguished from an assault, is 
where the person of a man is actually struck or touched in a violent, 
angry, rude, or insolent manner (/t). If a man is violently jostled out 
of the way or spat upon (/), or has water, stones, or dirt rudely thrown 
upon him (/;), or has Ins hat insolently knocked off, or his hair forcibly 
cut (Z), or his horse has been struck so that it ran away and threw him 
to the ground (m\ the party guilty of the violence is liable to an action 
for an assault and battery. “ iliit every laying on of hands is not a 
battery. Hie [)arty’s intention must be considered, for pc^oplc will some- 
times, by way of joke or in friendship, clap a man on the back, and it 
would l)(i ridiculous to say that every sucli case constitutes a battery” (»). 
A touch given by a constable s staff in order to engage the attention of a 
party is not a battery (o). 

Mayhem and wounding . — When the assault has been carried to the 
extent of maiming or crippling, or of wounding a 2 )ersoii, it of course 
becomes of a much more serious character than a common assault, and 
the party injured will recover heavy damages, unless the maiming or 
wounding amounts to a ftdony, or can be justified or excused in the 
maimer jiresently nn'iitionod. The old w’ord “ mayme” or “ mayhem,” 
derived from the Fiench mm\ inayhemer, or uwhaigner, Avas used to 
signify any hurt done to a man’s body, whereby he was rendered less 
able in fighting cither to defend himself or annoy his adversary ; such as 
the cutting off, disabling, or weakening a hand or finger, striking out an 
eye or foretooth, breaking a bone, or injuring the head, or wounding a 
sinew, &c. (p). 

Assault and battery in self-defence. — If the assault is in self-defence, 

if) Hopper y. Itvci'c.l [\\)^. (m) Dodu'ell v. Bur/onl^ 1 Mod. 21 » 

(ff) l*ost. eh. IH, s. Griffin v. Cole- Sid. i;M. 
maM, 28 Low J., Kxch.'liU; 4 II. iV N. (w) Ld. Uardwieke, William JoneSf 
205. Wriffit V. Court. 4 li. S: C. 5!)0. Hard. 801. 

(It) Jlnirlinps v. 77//, 8 ]\r. W. 28. (o) Wiffin v. Kineard. 2 N. R, 472. 

(/) Reg. V. Colexirorth, 0 JMod. 172. Coirard v. Radddey, ante. p. 482. 

(A) Pursell v. Horn, 8 Ad. &; K. 004 ; {p) Bac. Abr. Maiiiem. Beomes’s 

4 N. ife V. 504. Glanv. p, 8.)0. Bract, lib. 3, tr. 2. 

(/) Forde v. Skinner^ 4 C. Sr P. 230. 
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and it can be sliown that tlie plaintiff was the aggressor, and assaulted 
the defendant in the first instance, the action will be answered by a plea 
of son assault demesne^ which is a plea alleging that the plaintiff first 
assaulted the defendant, who thereupon necessarily committed the alleged 
assault in his own defence. If one man strikes another, and the party 
struck, in the heat of anger, and on the impulse of the moment, returns 
the blow witli a stick or bludgeon, tlie battery is excusable (<7), but ho 
has no right to revenge liimself, and if, ,vhen all the danger is past, he 
strikes a blow not necessary for his defence, he commits an assault and 
battery (?•). If a man strike another who does not immediately after 
resent it, but takes his opportuiiity, and then some time after falls upon 
him and beats him, in this case son assault is no good pica, and the 
second assault cannot be justified (a). 

Assault in ^^cfeuce of the possession of a house ^ or close, or of property . — 
An assault and battery may be justified in deience of the possession of a 
house or a close, or a vestry-room, or ]»ulpit (i), or in defence of the pos- 
session of goods and chattels by the iicrson entitled to the possession and 
use of them. “ If one man enters the house of another tvith force and 
violence, the owner of the house may justify turning him out, without a 
previous request to depart ; but if he enters quietly, he must be reipiested 
to retire before hands can be lawfully laid upon him to turn him out. If 
he will not depart after having been requested so to do, the owner may 
use as much force as is necessary; and if the intruder resists the attempts 
of the owner of the house to turn him out, he is guilty of an assault upon 
the latter ; and if a policeman standing by sees the resistance and witnesses 
the assault, he is justified in taking the intruder into custody. A police- 
man may also, with the authority and at the request of tlie master of the 
house, himself proceed to turn out the intruder ; but he is not bound to 
do so unless he pleases, as it is no part of a ]>oliceman’s duty to do so (m). 
If a shopkeeper puts goods into his shop-window, ticketed at a certain 
price, he is not bound to sell them at the price marked ; and if a customer 
insists upon having tlie goods, and refuses to leave the shop after having 
been requested so to do by the shopkeeper or his servants, he may be 
turned out (x). If a man comes into a public-house, and conducts him- 
self in a disorderly manner, and the landlord requests him to go out, and 
he will not, the landlord may turn him out, though the disturbance does 

not amount to a breach of the peace. To do this, the landlord may lay 

hands on him, using no more violence thiin is necesssry to turn him out. 

(f/) Oakes V. Wood, 3 M. & AV. 150. 8; 27 Law .T., Q. TJ. 37 ; Lro. ALr. TiiES- 

(r) Coleridge, J„ Iteg. v. DriscoU, I Car. pass, pi. 128. 

& M. 214. (it) Wheeler y. Whiting, 0 C. & V. 205. 

(*) Holt, C. J., Cnckcrnfl v. Srnilh, 11 (a;) Timothg v. Himpson, 0 C. A P. 

Mod. 43. 500. 

(t) Jackson v. Courlenag, 8 Ell, &, ill. 
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If the person resists and lays hands on the landlord, that is an unjustifiable 
assault upon the landlord {y). 

Assault in resistance of a forcible entry ^ or to prevent a seizure of chattels. 
— If one person enters another’s house or ground with force and violence, 
the possessor or occupier of the house may oiiposcf force by force, and turn 
the party out without a previous request to him to depart (j), unless the 
party making the forcible entry is a constable or officer acting under com- 
petent legal authority; for there is a manifest distinction between endea- 
vouring to turn a man out of a house or close into which he has previously 
entered quietly, and resisting a forcible attempt to enter (a). The same 
rule prevails with regard to a forcible seizure of goods and chattels, for 
wherever force is used to gain possession of a thing, “ the force may be 
opposed by force without more ado ” (h\ although the party using the 
force has a right to the possession he seeks to acquire. 

Resistance to a forcible entry by a landlord. — A forcible entry is expressly 
prohibited by the statute 5 Rich. 2, c. 7, even where entry is given bylaw. 
And it is laid down, that if a man enters peaceably into a house but turns 
the party out of possession by force, or by threats frightens him out of 
possession, this is a forcible entiy (c). If a tenant who holds over after 
the expiration of his lease is de facto in possession of the house ; if he is 
sitting in his drawing-room, or sleeping in his bed, and the landlord walks 
in at the front-door, the latter cannot be said to be in i)Ossession of the 
house any more tliari the visitor who comes to make a morning call ; and 
if he lays hands on the tenant and turns him out, he cannot truly say that 
this was done in defence of his (the landlord’s) possession of the house, 
such possession not having been gained until after the exercise of the act 
of force constituting the assault. But if the tenant, or any other party 
who has originally lawfully come into possession, voluntarily leaves the 
premises vacant, the landlord or lawful owner may at once enter, and take 
and keep possession. The previous possessor is then lawfully dispossessed, 
and if he re-enters he commits a trespass, and may be turned out of the 
house or off the land (jl). 

Assaults in preservation of the public pence. — Any person who witnesses 
an affray may, during tlie continuance of the alfray, and for the purpose of 
])utting a stop to it, lay linnds on the affrayers (c). If he comes up in the 
midst of the affray, and forcibly interferes as a peacemaker for the purpose 
of separating the combatants and preventing further violence, he is not 


(.y) Howvll V. Jackson. (5 0. it V. 725. 
Jrrhstrr V. iratfs, 11 Q. 15. 311; 17 Law 
J., q. 11. 73. 

( 2 ) Tnthuf V. Rerd. 1 C. & P. 0. 

(w) Rolkint/horn v. Wntjht. 8 Q. B. 200. 
(fr) Green v. Goddard^ 2 Salk. 041 ; 
Owen, 150. 

(<•) Bosanqiict, J„ Newton v. Harhind, 


1 Sc. N. R 474; 1 M. & Gr. 6G0; Bac. 
Abr. Foiu:inT.r. Entiiy. 

• (rf) Rrmnu! v. Dawson, 12 Ad. &■ E. 020. 
Tajfhr v. Cote, 3 T. R. 295. Taunton v. 
Coslar^ 7 T. R. 43 1 . Butelwr v. Butcher, 
7 B. it C. 102. 

(0 Noden v. Slwres, 16 Q. B. 218. 
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guilty of a trespass, unless he uses more violence than is reasonably neces- 
sary for the jHirpose (/). 

Battery and ivoniuUng in self-defence, or in, defence of the possession of 
tenements or chattels. — When a person has been assaulted in such a way 
as to endanger his life, he is of course justified in maiming and wounding 
the attacking party ; and if he has been violently assaulted, or assaulted 
ill such a way as to jnit him into bodily fear, the mayhem or wounding, 
if inflicted in self-defence, is hold excusable. “ A man cannot justify 
a maim for every assault, as, if A strike 13, B cannot justify the drawing 
his sword and cutting o/F his hand ** {g). “ If A strike C, and B strike 

again, and they close immediately, and in the scuffle B maihems A, this 
maihem is excusable; but if, u]>on a little blow given by A to B, B gives 
him a blow that maihems him, this maihem is not excusable.” 

“ Cockcroft, an attorney, in a scuflle ran his finger towards the de- 
fendant’s eye, who bit a joint off the finger : the question was, whether this 
w’as a proper defence for the defendant to justify in an action of mayhem ; 
and Holt, C. J., said that a man ought not, in the case of a small assault, 
to give a violent; or unsuitable return, but in such a case plead what is 
necessary for a man’s defence, and not who struck first, for hitting a man 
a little blow with a little stick on the shoulder is not a reason for him to 
draw a sword, and cut and how the other ” (/<). To justify a battery, the 
defendant must show that there was an unlawful resistance on the part of 
the plaintiff to the lawful acts of the defendant. If the plaintifl* complains 
of repeated blows, of his having been knocked down and wounded, or of his 
having had his leg broken, it is no answer to say that the plainti If intruded 
himself into the defendant’s dwelling-house, and made a disturbance, and 
would not go out, and therefore the defendant knocked him doivn, or cut 
his head open with a truncheon, or broke his leg, as no man is justified in 
resorting to such severe measures to expel an intruder, unless rksistanc’e 
has been offerech; in which case the plea of justification must allege the 
fact of the resistance, and it must be shown that the force used was no 
more than was reasonably necessary to overcome such resistance (f). 

In an action of trespass it was alleged that the defendant overturned a 
ladder upon which the plaintiff was standing, and threw the plaintiff from 
it upon the ground, and the defendant j)leaded that he was possessed of a 
house and garden, and that the plaintiff erectial a ladder in the garden, and 
went up the ladder in order to nail a board to the house of the plaintiff ; 
that the defendant forbade the plaintiff so to do, and desired him to come 
dowm ; and that, upon the plaintiff’s persisting in nailing the board, he 
gently shook the ladder, and gently overturned it, and gently throw the 

if) rhnothy 6 C. & T*. 500. 2 Salk. 041. 

(//) Oiv. Cook Vealey L(l. Ha}m. (i) Greqory v. fl’i//, 8 T. K. 29U. 
177 ; a Salk. 115. Oakes v. Wood, 2 M. & W. 7U1. 

(A) Cockcroft v. Smith, 11 Mod. 40; 
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plaintiff from it upon the ground, doing as little damage as iwssible to the 
plaintiff, and on demurrer to the plea it was held that the overturning and 
throwing down of the ladder, however gently, with the plaintiff upon it, 
was unjustifiable, and the plea bad (k). 


SECTION IT. 

OF FALSE IMPRISONMENT. 

Comtructive imprisonment — False hnprisonment is a tresjiass committed 
by one man against the person of another, by unlawfully arresting him, 
and detaining him without any legal authority. Every confinement of 
the person is an ini})risonmcnt, whether it be in a common prison, or a- 
private house, or in the stocks, or by forcibly detaining one in the public 
streets. False inij)risonment may also arise from the arrest or detention 
of the person by an officer without a warrant, or by an illegal warrant, or 
by a legal warrant executed at an unlaAvful time. Actual contact is not 
necessary to constitute an imprisonment. Any restraint put upon the 
freedom of another by show of authority or force, is sufficient to constitute 
an imprisonment; so that, if a person is restrained from leaving a room, 
or going out of a house, without the presence of a constable, this infringe- 
ment of his personal liberty will constitute an imprisonment (/). If a 
bailiff who has a process against any one says to him, ‘ You arc my 
prisoner, I have a writ against you,’ upon which the party addressed sub- 
mits, turns back, or goes with him, though the bailiff never touched him, 
y(;t it is an arrest, because he submitted to the process (w). If a person 
is commanded by a constable to go with him, and the order is obeyed, 
and they walk together in the direction pointed out by the constable, that 
is constructively an imprisonment, though no actual force be used ; for 
the party addressed feels that he has no option, no more power of going 
in any but the one direction iircscribcd to him, than if the constable or 
bailiff had actual hold of liim ; and it is that entire restraint upon the will 
which constitutes the imprisonment (w). “ If you put your hand upon a 

man, or tell him he must go with you, and he goes, supposing you have 

{k) Cnllim Rcnisoti, Say. 212. 

(/) Warner v. JiiddiJ'ord, 4 C. B., N. S. (w) Williams, J., Bird v. Jones, 7 Q. B. 
200. 74a ; 2 Inst. 080 ; Bull, N. P. 02. 

(tw) Graintjer v. Hill, 4 Bing. N. C. 
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the right and the power to compel him, tliat is an arrest ” (o). But a 
partial restraint of the will of a person is not siifiQcicnt to constitute an 
imprisonment. Thus, where a part of a public footway on a bridge waa 
taken and appropriated for scats to view a regatta, and separated for 
that purpose from the adjoining carriage-road by a temporary fence, and 
the plaintiff insisted upon a right of way across the part so appro- 
priated, and climbed over the fence, but was stopped by two policemen, 
who prevented him from proceeding onwards, but at the same time told 
him he might go back if he pleased, which the plaintiff refused to do, 
and remained where he was for half-an-hour, it was held that this was no 
imprisonment (/?). 

Imprisonment by m'der of a judge or judicial officer. — All judges of a 
court of record have power to commit to the custody of their officer sedente 
curidy by oral comiHiiiul, without any waiTant made at the time. This 
proceeds upon the ground that there is, in contemplation of law, a record 
of such commitment, which record may be drawn up when necessary. A 
prisoner is in lawful custody although committed to prison for the purpo.se 
of being brought up again for rehearing, without any warrant or commit- 
ment in writing (^. 

Arrest in execution of ivarrnnts of justices. — Officers making an arrest 
in execution of a warrant of justices ought to have their warrant with 
them, ready to be produced in case it should be required. Not having it, 
they arc nOt justified in making arrest, unless the arrest be made for 
felony, or suspicion of felony (r). 

Arrest by constables ivithout icarrant, — A constable has no power at 
common law to arrest a person without w arrant on suspicion of his having 
committed a misdemeanour (5); but if he has reasonable cause to suspect 
that a person has committed a felony, he may detain such person, not 
being an infant under the age of seven years, incapable of committing a 
felony (^), until he can be brought before a justice of the peace to have his 
conduct inv^^stigated (a). There is no standard or fixed rule as to wdiat is 
reasonable ground of suspicion wdiich can be laid down as applicable to all 
cases. Tlie charge,” observes Watson, B., “ may bo reasonable or 
unreasonable with reference to the circumstances and the character of the 
party making it. And while on the one liand a constable ought to be 
protected in the execution of his duties, hr ought on the other to be guided 
in the discharge of those dutic.s by ordinary reason, care, and caution.” 

( 0 ) Tintlal, C. J., Wood v. Lane, 0 C. & Griffin v. Coleman, 28 Law J., Exch. li*34 ; 
P. ^74. 4H. & N. 205. 

( p) Bird V. Jones, 7 Q. B. 742. , (/) Marsh v. Lowder, 2 N. R., C. P. 

( 7 ) Kemp v. Neville, .‘U Law J., C. P. 280. 

105. Throtjmorton v. Allen, J4 M. & W. 70, (w) Beckirithw. Philliy, 0 B. tfe C. 005 ; 

(r) GiUliards. Lajcon, .‘il Law J., M. C. 0 & R. 487. Lnwrenee v. Iledtjer, 8 

1^3. Taunt. 14. Buckley v. Gross, 52 Law J., 

(«) Boivditch V. Bakhin, 5 Exch. 380. Q. B. 120. 
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Where, therefore, a travelling showman, told the defendant, a police- 
constable, at a fair, that he had had some harness stolen a year before, • 
and that the- stolen harness was on the plaintiff’s horse, and directed the 
constable to take the plaintiff into custody, and the constable went to the 
plaintiff, and asked him where he got the harness, and the plaintiff gave 
the common thief’s answer — that he had bought the harness of a man he 
did not know, and had given him a shilling for it, whereupon the constable 
took the plaintiff into custody, but it appeared that the constable had 
known the plaintiff for twenty years as a respectable householder ; it wats 
lield that there was no reasonable cause for the arrest, and that the 
constable was responsible in damages for a wrongful imprisonment (u). 
But if one man charges another with having robbed him, and desires a 
constable to apprehend the sus})ccted thief, and the constable does so 
without warrant, the constable is not resj)onsible for the imprisonment, 
because it turns out that the charge is false, and that no felony had in ' 
fact been committed (.r); for if one man charges another with felony, and 
requires an ofliiccr to take him into custody, and carry him before a magis- 
trate, it w'ould be most mischievous,” observes Lord Mansfield, that 
the oflicor should be bound first to try and at his peril exercise his 
judgment on the truth of the charge. ITe that makes the charge alone is 
answerable. The officer does his duty in carrying the accused before a 
magistrate, who is authorised to examine and commit or discharge ” (y). 
Jf an arrest by a constable is in its incejition wrongful, all other constables 
who aid and assist in the continuance of the wrongful imprisonment are 
responsible for tlie entire damage thoreh}^ caused to the plaintiff, although 
they had no knowledge of the unlawfulness of the imprisonment, and 
intended to act in strict discharge of their official duty (r). Every un- 
lawful detainer of a prisoner after he has gained a right to be discharged 
is a fresh iinprisoumeiit (a). 

Arrest by private jtersuns without warrant, — ‘‘ If treason or felony be 
done,” observes Lord Coke, “ and one hath just cause of suspicion, this is 
a good cause and warrant in law for him to arrest any man ; but he must 
show in certainty the cause of his suspicion, and whether the suspicion 
sliall be just or lawful shall be determined by the justices in an action 
for false imprisomrient brought by the party grieved, or upon a habeas 
coipus (Ji). ’J’liere is tliis distinction between an arrest for felony by a 
priA^atc individual and a constable. Tn order to justify the private indivi- 
dual in causing the imprisonment, he must not only make out a reasonable 

(r) Ilofig V. Wtml, H H. & N. 417 ; 27 28 Law .T., Exch. KU. Wright v. Courts 

Law J., Exch. ILL 4 B. & G. 5{)(;. 

(x) KhIo, P. (L. 177, Davh v. Russett^ (</) Withers v. Henley, Cro. Joe. 371). 

2 M. & I*. 007 ; 3 IVinj'. 334. (ft) Davis v. Russell, OBiiig. 357; 2 M. 

(i/) Samuel v. Payne, I Doug. 300. & P. 500 ; 2 lust. 52. 

(-) Orijfin v. Coleman, 4 11. N. 205 ; ^ 
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ground of suspicion, but he must prove that a felony has actually been 
committed by some person or another, and tliat the circumstances were 
such that any reasonable person acting without passion or prejudice would 
have fairly suspected that the plaintifl‘ committed it, or was implicated 
in it (c), ivhcreas a constable, having reasonable ground to suspect that 
a felony has been committed, is authorised to detain tlie party suspected 
until lie can be brought before a justice of the peace to have his conduct 
investigated (d). 

Arrest for a misdemeanour, — Regularly no private person can of his 
own authority, without warrant, arrest another for a misdemeanour, except 
for a breacli of the ])eace, whilst the strife is going on, and to prevent its 
continuance. But it is said in ITawldns’ “ Pleas of the Crown,” “ that 
any private person may lawfully arrest a suspicious niglit-w'alker, and 
detain him till he make it appear that he is a person of good reputation. 
Also it hath been adjudged that any one may apprehend a common 
notorious cheat going about the countiy with false dice, and being actually 
caught playing ,»dtli them, in order to have him before a justice of the 
peace, for the |)ublic good requires the utmost discouragement of all such 
persons ; and the restraining of private persons from arresting them 
without a warrant from a magistrate would often give them an oppor- 
tunity of escaping” (e). “These cases in Hawkins,” observes Lord 
Tenterden, “arc whore the party is caught in the fact, and the observa- 
tion there added assumes that the jiferson arrested is guilty. Where the 
case is only one of suspicion, the arrest is unjustifiable. The instances 
in Hale of arrest on suspicion, after the act has been done, relate to 
felony. In cases of misdemeanour, the parties aggrieved should apply to 
a justice of the peace for a warrant, and not take the law into their own 
hands ” (/). 

Airest of the wronrj parUj. — If the parly complaining of a wrongful 
arrest has brought the injury upon himself by his own misstatements and 
misrepresentations, he has no ground for maintaining an action for 
damages. If there was lawful ground for arresting A, and B represents 
himself to be A, and is arrested in consequence of that representation, he 
has obviously no valid ground for complaining of the imprisonment which 
naturally resulted from his own act. But after he has given notice that 
he is not the person he represented himself to be, he cannot lawfully be 
detained for a greater length of time than may be reasonably necessary 
to ascertain which of the several statements he has made is in accordance 
with the truth (g). 

Arrest for malicious injuries to property, — The statutes for consolidating 

(<•) Tintlul, (i. J., Allrn v. Wright, 8 C. (<?) Hawliins, P. C. 2, c. 12, s. 20. 

& V, 520. Hall V. Bonih, 0 N. M. 010. (/^ Fox v. OminU P. & Ad. 800. 

(d) Ld. Tenterden, livchvith v. PhiU)g, (g) Dumton v. Paterson, 2 C. 13., N. S. 

0 B. & C. 638; ante, p. 481). « 495 ; 20 Law J., C. P. 207. 
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the laws relative to malicious injuries to property, enact that any person 
found committings any offence under that act may be immediately appre- 
hended without a warrant by any peace-officer, or the owner of the 
property injured, or his servant or any person authorised by him, and 
forthwith taken before some neighbouring justice of the peace, to be dealt 
with according to law (/i). To justify an arrest under this statute, it 
must be shown that the offence prohibited and made punishable was 
actually committed («), that the plaintiff was found and taken in the 
act (k)j and that the party arresting was either the occupier or the land- 
lord of the property injured. It must also be shown that the trespass 
was a wilful and malicious trespass. 

Wilful and malicious trespass. — A trespass can only be wilful and 
malicious where it is committed by a party who knows that he has no 
claim or pretence of right to enter the land. If he had I’easonable ground 
for supposing that he had a right, his conduct can neither be called wilful 
nor malicious {1). 

Arrest of parties committing indictable offences in the night. — Tt is lawful 
for any private individual to apprehend any one who shall be “ found 
committing” any indictable offence in the night, i, e. between 9 p.m. and 
G A.M., and to convey him or deliver him to some constable or other 
peace-officer, to be conveyed before a justice of the peace, to be dealt wdth 
according to law (in). 

Arrest for an assault and hreadk of the peace, — A constable may 
ex officio arrest a breaker of the peace in his view, and keep him in 
his house, or in the stocks, till he can bring him before a justice of the 
peace. “If A be dangerously hurt, and the common voice is that B 
hurt him, or if C thereupon come to the constable and tell him that B 
hurt him, the constable may imprison B till he know's whether A lives or 
dies, and until he can bring him before a justice. But if there be only 
an affray, and not in view of the constable, it hath been held he cannot 
arrest him without warrant” (;<). If an assault be eomniitted within 
view of a constable, lie has authority to arrest the offender at the time, or 
as soon after as he conveniently can, so as to come within the expression 
“ recently,” not only to prevent a further breach of the peace, but also to 
secure the offender for the purpose of taking him before a magistrate (o). 
If a constable is preventing a broach of the peace, and any person stands 
in his way wdth intent to hinder liim from so doing, the constable is 
justified in taking such person into custody, but not in giving him a 
blow ( 7 ?), nor in handcuffing him. 

(/i) 24 Si 25 Vic-t. c. 07, s, (II ; 7 & 8 4 lUng. 188. 

4, fi. 80. (wO 14 it 15 Viet. cap. 19, s, 11. 

(*) Parrhufton v. jl/oorc, 2 Kxch. 225. («) 1 Halo, P. G. 587. 

(A-) Simmons v. Miltimjen, 2 G. 11. 080. lleg. v. LitjMy 27 Law J., M. C. 1. 

{1) Lookvr Halcomb, 12 Moore, 41(1; (p) Levif v. Edwards, 1 C. & P. 40. 
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Various statutes provide for the punislmient of all persons who shall 
assault peace-officers or revenue -officers (q\ metropolitan police-officers (r), 
special constables and district constables (s), in the execution of their 
duty, or aid or incite others so to do. 

An^est daring the continuance of an affray, — For the preservation of 
the peace, any individual who sees it broken may restrain the liberty of 
him he sees breaking it, so long as the conduct of such party shows that 
the public peace is likely to be endangered by his acts. Any bystander 
may, and ought to, arrest an alTrayer at the moment of the affray, and 
detain him until his passion be cooled, and then deliver him to a peace- 
officer, to be carried before a justice of the i)eacc, to be compelled to find 
sureties for keeping the peace ; but a private individual who has wit- 
nessed an affray cannot after the affray has ceased lawfully give the 
aflrayers, or one or some of them, iiito custody, unless the affrayers 
continue on the spot, and refuse tc disperse, and there is a reasonable 
apprehension of a renewal of the affr^^y (/). If the affrayers, on hearing 
or seeing that the poliec-constablcs are coming, run away and disperse, 
they cannot lawfully be pursued and taken by eonstal)lcs, or given in 
custody by private individuals, for the affray that is then ended {n) If 
during an affray a bystander calls up a policeman, and directs him to take 
one of the aflrayers into custody, the bystander docs not thereby render 
himself amenable to an action for flilse imprisonment (.r). 

The continued ringing at a dodr-bell without cause or excuse docs 
not in itself amount to a breach of the peace, so as to justify the arrest of 
a party by a private individual ; but it is eminently calculated to lead to 
a breach of the peace, and if it is done find persisted in within view of a 
constable, the latter may take the aggressor into custody (;y). And if 
the nuisance be committed within the metropolitan police district, the 
offender may, if found in the act, be apprehcnd(‘d by the master of the 
house (r). Tf a man threatens to force his way into the house of another, 
and collects a mob at the door, and refuses to go away when directed so 
to do, the owner of the house is justified in directing a constable to take 
him into custody, in order to preserve the j)cacc {a). 

What amounts to a breach of the peace . — It must he shown that there 
was an actual breach of the ])eace in order to justify an imprisonment. 
It is not enough to show that the plaintilf “ made a great noise and 
disturbance, and refused to de])art, and was in great heat and fury, ready 


(7) 9 Geo. 4, c. 91, s. 25. 

(r) 2 & i\ Viet. c. 47, s. Ih. 

(«) 1 & 2 Wm. 4, c. 41, s. 11 ; 2 & 3 
Viet. e. 03, s. H. 

(t) ’I'lmolhy V. Simpson t 1 C. M. <fe R. 
757. Prire v. Sentry, 10 Cl. & Fin. 39. 
(tt) Baynes y. Brewster, 2 Q. R. 3B6. 


(a:) Dvrvvourt v. Cnrhishlcy, 1 Jur. N. 
S. H70, Q. R. 

(1/) Grant v. Afos<*r, 5 M. & Gr. 123; 
0 Sc. N. R. 40. 

(r) Post, p. 493. Simmons v. Milling 
gen, 2 C. R. 524. 

(«) Ingle v. Bell, 1 M. & W. 610. 
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and desirous to make an aflfray and commit a breach of the peace ” (d). 
Disturbance and annoyance of a public meeting, by putting questions to 
the speakers, making observations on their statements, and saying, 
That’s a lie, ’ do not constitute a breach of the peace (c). But if, a man 
comes into a public-house, and makes a very great noise and disturb- 
ance therein, and creates alarm and disquiets the neighbourhood, his 
conduct amounts to a breach of the peace, and justifies the landlord in 
giving him into custody, if the disturbance occurs within view of a 
constable (d). If a man stops before the door of a dwelling-house ‘or 
shop, applying abusive and opprobrious epithets to the inmates, and attrsfets 
a crowd, and refuses to desist when requested, he commits a breach of the 
peace (e). 

Arrest of persons disturbing divine service. — Any person who is guilty 
of riotous, violent, or indecent behaviour in any church or chapel, or duly 
certified place of religious worship, or in any churchyard or burial-ground, 
or who molests, disturbs, vexes, or troubles any preacher duly authorised 
to preach tlierein, or any clergyman celebrating divine service, &c., may 
immediately, on the commission of the misdemeanour, be apprehended by 
any constable or churchwarden of the place and taken before a magistrate. 
To bring the ofieiider within this statute it must be shown that the 
disturbance was wilful and intentional (/). 

Arrest of vagrants and persons found committing acts of public indecency, 
— The Vagrant Act, (Jeo. 4, c. 83, authorises any person whatsoever 
to apprehend any one found committing any of the acts of vagrancy 
specified in s. 4 of the statute, such as fortune-telling, indecent ex- 
posure of the pci-soii in any street, road, or place of ])ublic resort, or 
within view thereof, with intent to insult any female ; gathering of alms 
by exposure of wounds and deformities; collection of alms by false pre- 
tences ; playing or betting in streets or public places with instruments of 
gaming, &c. 

Arrest under the Merchant Shipping Act. — By 25 & 2G Viet. c. G3, 
s. 37, power is given to the master or other officer of any duly surveyed 
passenger steamer and his assistants to detain persons whose name and 
address are unknown, and who have committed any of the oflences specified 
in the act, such as being drunk and disorderly, and refusing to leave 
a steamer after request, and return or tender of the fare paid ; molesting 
passengers after warning by an officer not to do so ; persisting in entering 
or refusing to leave a steamer having its full complement of passengers ; 
travelling, or attempting to travel, without previous payment of the fare, 

(h) Whvvter v. Whilhiq. 0 C. * P. 202. [v) Cohen v. JIushisson, 2 M. & W. 

(r) IVootfinq v. 0.vt(‘i/.'\i C. A' V. \. ■1«2. 

(V/) Ifoivell'y.JarkMm, 0 C. & 1*. (/) 22 24 Viet. e. 22. as. 2, 3. 

Webster v. WatLs, 11 Q. li. Ull ; 11 Low Williiims v. Glenisler, 2 11, <t C. 600. 

J., Ci. 11. 7i). 
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with intent to avoid payment ; proceeding beyond the distance for which 
the fare is paid, with intent to avoid payment for the additional distance ; 
refusing to leave the steamer on arriving at the point to which the fare is 
paid ; refusing either to pay the fare, or to exhibit the ticket or receipt for 
the fare, when demanded ; wilfully obstructing any of the crew in the 
cxccutioii of their duty upon or about the steamer, &c. 

A7rest of a principal by his hail, — The bail may, whenever they please, 
render their principal in their own discharge. They may take him up 
even upon a Sunday, and confine him until the next day, and then render 
him ; and the doing it on a' Sunday is no service of process, but rather 
like the case where a sheriff arrests by virtue of a process ,of court on 
Saturday, and the party escapes, and the sheriff takes him upon a Sunday, 
which he may do, for it is only a continuance of the former imprison- 
ment (y). A wiLncss who has given bail is always supposed to be in the 
custody of his bail, and may he taken and rendered at any time, even 
while he is attending as a witness in ^ court of justice in obedience to his 
subpeena (h). 

Ai'i'cst fo*' offences coirmitted within the limits of the metropolitan police dis- 
trict, — The statrte 2 & 3 Viet. c. 47, s. 51, enables any constable belonging 
to the metropolitan police force to take into custody, without warrant, 
any person who, within his view (f), shall commit any of the various 
offences therein specified and fin-bidden within the limits of the metro- 
politan police district. Among these offences may be enumerated the 
exposing to the annoyance of the inhabitants or i)asscngcrs of horses for 
show or sale ; the exhibition of caravans, shows, or public entertainments; 
suffering ferocious dogs to go at large unmuzzled, or urging one dog to 
attack another ; negligent driving of cattle or animals ; riding on the 
shafts of carriages without holding the reins ; furious driving ; wilfully 
obstructing public crossings and public thorougb fares ; riding animals or 
driving carriages, trucks, or barrows upon, or fastening horses across, 
footways ; rolling any cask, tub, lioop, wheel, I'i'C., upon footways, except 
for the purpose of crossing them, or loading or unloading carriages ; dis- 
regarding the police regulations for preventing obstructions in public 
thoroughfares ; posting bills or papers upon walls and buildings without 
consent of the owner or occupier ; using threatening, abusive, or insulting 
words or behaviour, wliereby a breach of the peace may be occasioned ; 
blowing of horns, or any other noisy instrument, for the purpose of calling 
persons together, or announcing any show or entertainment, or for the 
purpose of selling articles, or obtaining money or alms; wantonly dis- 
charging fire-anus, stones, or other missiles, to the danger of any person ; 

(l5f) Per. Cm*. Anon, ft Mo<l. 201. (/) Justice v. Gosling^ 21 Law J., C. P. 

(A) Lyne, ex parte, 3 Stark. 102. Horn 91. 

V. Smn/ordf Dowl. N. P. C. 20. 
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making bonfires, or tlirowing or setting fire to any firework ; wilfully and 
wantonly disturbing any inhabitant, by pulling or ringing any door-bell, 
or knocking at any door without lawful excuse, or wilfully and unlawfully 
extinguishing the liglit of any lamp ; flying a kite, or playing at any 
game, to the annoyance of the inhabitants and passengers, or making a 
slide upon the ice or snow in any thoroughfare. 

Metropolitan police-constables, and all persons whom they shall call to 
their assistance, arc furthered empov?ered (s. 63) to arrest, without warrant, 
any person who, within view of any such constable, shall offend in any 
manner against that act, and whose name and residence shall be unknown 
to, and cannot be ascertained by, such constable ; also, all disorderly 
persons disturbing the public peace, whom he shall have good cause to 
suspect of having coniniittcd, or being about to commit, any felony, mis- 
demeanour, or breach of the peace ; also, persons charged with aggravated 
assaults, where he has good reason to believe that the assault has been 
committed, though not within his view, and that by reason of the recent 
commission of the ofilence a warrant could not have been obtained for the 
aj>prchension of the ofibnder ; also, all persons found committing any 
oflencc punishable, either upon indictment, or as a misdemeanour upon 
summary conviction, by virtue of the statute. 

Any persem, also, found committing an olfence punishable, upon indict- 
ment, or as a misdemeanour upon summary conviction, by virtue of tho 
Metropolitan Police Act may be a[»pivlieTulcd by the owner of the pro- 
perty, on or with res[)ect to which the offence shall be committed, or by 
his servant, or any ])crsoii authorised by him, and may be detained until 
he can be delivered into the custody of n constable, to be dealt with 
according to law (/ ). lii order to justify a private individual in arresting 
and detaining an ofl'cndcr within this section, the latter must be actually 
found conjinittiiig ” the olfence, and must be taken Jlagrante delicto: it is 
not enough to show that he had committed the offence, however recently. 
If the olfence be, that the party has knocked and rung at a dwclling- 
liouse, to tlie disturbance of the inmates, and the olfciulcr lias ceased to 
knock and ring, and has walked away, whetlier a yard or a quarter of a 
mile it matters not, he is not within tlie words or tlie policy of the section, 
which only applies where tlie olfendci* is arrested in the course of commit- 
ting the oifonce, and it is necessary to apprehend liim in order to prevent 
a continuance of the nuisance (/), 

Arrest by servants of raiheay companies . — Many acts of parliament, 
under which railway companies are incorporated, authorise any officer or 
agent of tho company to seize and detain any person wliose name and 
residence shall be unknown, who shall commit any oflcucc against the act, 


{k) 2 & 3 Viet. c. 47, rs. 05, 00. (/) Simmons v. MiUimjen^ % C. B. 533. 
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and to conyej* him with all convenient dispatch before some justice, &c., 
without any other warrant or authority than that given by the act. 
These statutes do not authorise railway companies, their officers or agents, 
to take a person into custody, or to detain him, for riding in a first-class 
carriage with a second-class ticket, or for riding in a carriage without a 
ticket, or for refusing to pay his fare when it is demanded, or for mere 
acts of omission or offences against by-laws (m). By 8 Viet. c. 20, 
Bs. 103, 104, a penalty is imposed upon any person travelling on a railway 
without having paid his fare, with intent to avoid payment thereof, and 
power is given to all officers and servants, on behalf of the company, to 
apprehend such person until he can conveniently be taken before a justice. 
In the ordinary course of affairs, the company must determine whether 
they will submit to what they believe to be an imposition, or use this 
summary power for their protection ; and as the decision whether a par- 
ticular passenger shall be arrested or not must be made without delay, it 
must be presumed that the officers of the company charged with the 
management of traffic have authority to determine wdicther passengers 
are to be taken into custody for this offence; and if by mistake an innocent 
person is apprehended by ordcr^of a superintendent, the company will bo 
answerable for the wrong done (w). Pulling down boards set up by the 
company, and other injuries to their property, seem to be offences for which 
parties found in the commission of them arc liable to be at once taken 
into custody, and carried before a magistrate. 

Detention of reamts and deserters , — The Articles of War do not justify 
the arrest and detention by an ofiiccr of any but a recruit or a soldier. 
The aumial Mutiny Act generally enacts, that every person who shall 
knowingly receive enlistment-money.froin certain persons employed in the 
recruiting-service shall be deemed to be enlisted as a soldier in Her 
Majesty’s service ” (o). If a party apprehended as a deserter turns out to 
be a civilian, and not a recruit or soldier, the parties who apprehended 
him, or ordered or procured bis imprisonment, will be responsible in 
damages for the wrong done, for none arc bound by the Mutiny Act or 
the Articles of War except Her Majesty’s forces, 

Imprisomnent of dangerotis lunatics , — A private person may, without 
any warrant or authority, confine a person disordered in his mind, who 
seems disposed to do mischief to himself or to any other person (p), the 
restraint being necessaiy both* for the safety of the lunatic and the pre- 
servation of the public peace ; but as the custody of these unfortunate 
persons is matter of great public interest, the legislature has, by a series 

i 

(i») Chiltm V. bond. A Orwfd, Rail, Co,^ (n) Ooff v. Qt. North, Rail. Co.y ut sup. 
10 M. & W,231. ToUemaehe v. Land, dt (o) WolUni v. Gavin, 16 Q. B. 48. 

W,f 26 Law T. R. 222. Ooff v. Ot. Ip) Bro. Faux Imprisonment, pi. 26 ; 
North, Rail, Go,, 30 Law J., Q. B. 14*8. pi. 25, Bac. Abr. 
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of enactments, established appropriate tribunals and forms of proceed- 
ing for ascertaining their exact mental condition, and imposing the 
necessarj restraint upon their actions, under the supervision of public 
functionaries. 

The statutes 8 & 9 Viet. 'c. 100, and 16 & 17 Viet. c. 96, establish a 
strict and careful form of proceeding, based upon medical certificates, for 
the purpose of facilitating the reception of persons of unsound mind, who 
arc dangerous to themselves or to others, in asylums where they are to be 
properly restrained and treated. If the forms of proceeding prescribed by 
this act are not strictly complied with, the imprisonment is unlawful (g). 
The fact of a person’s acting so as to appear to be of unsound mind is no 
justification to another for locking him up as a lunatic, without compliance 
with the requisite form of proceeding. It must be proved that the party 
imprisoned was, at the time the restraint was put upon him, a dangerous 
lunatic. The statutes now in force as to the certHicates required to be 
made by the friend of a supposed lunatic and the medical men, protect 
every person acting in pursuance of the act, except the person signing the 
order for the confinement of the lunatic. The certificates of all the 
doctors and physicians in the world will not justify one person in taking 
and confining another as a lunatic, unless it be proved that the party con- 
fined was really a dangerous madman, or unless the party justifying the 
imprisonment is the medical man, or the keeper of the asylum, or his 
servant, entitled to statutory protection (r). 


SECTION III. 

OF ACTIONS FOR AN ASSAULT AND BATTERY, AND FOR FALSE IMPRISONMENT. 

Statutory protection to constables and their assistants from vexatious 
actions. — By 7 Jac. 1, c. 5, and 21 Jac. 1, c. 12, s. 5, it is enacted, that 
if any action upon the case, trespass, battery, or false imprisonment, shall 
be brought against constables, their deputies or assistants, for or concern- 
ing any matter by them done by 'vnrtuc of their offices, the said action 
shall be laid within the county where the trespass or fact shall be done or 
committed, and not elsewhere ; and that it shall be lawful for such con- 
stables, <&c., to plead the general issue, not guilty, and to give any special 

iq) Coleridge, J., Reg, v. Pindar, 34 783. 

Law J., Q. B. 14ft. Reg, \, MmMery 20 (r) Fletcher v. Fletcher^ 28 Law J.. Q. 

ib. M. G. 4ft. Norris v. Seed, 3 Exch. B. 134. 
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matter discharginp^ them from liability in evidence to the jury ; and that 
if upon the trial of any such action the plaintilV shall not prove to the 
jury that the tres])ass, battciy, imprisonment, or other fact or cause of 
action, was committed or done within the county wherein the action shall 
be laid, the jury shall find the defendant not guilty, without regard to 
any evidence on th? merits. 

By the statute 1 & 2 A7in. 4, c. 41, providing for the appointment of 
special constables, it is enacted, s. 19, for the protection of persons acting 
in execution of the act, that all actions and jirosccutions to be commenced 
against any ])crson for anything done in pursuance of the act, shall belaid 
and tried in the county where the fact was committed, and shall be com- 
menced within six calendar months after the 1‘act committed, and not 
otherwise ; and notice in writing of such action, and of the cause thereof, 
shall be given to the defendant one calendar month at least before the 
commencement of the action ; and in any such action the defendant may 
plead the general issue, and give the act and the special matter iu evidence 
at the trial ; and no plaiiiti If shall recover in any such action if tender of 
sufficient amciids shall liave been made before action brought, or if a suffi- 
cient sum of money shall have been paid into court after action by or on 
bolialf of the defendant. 

The Municipal Corporations Act (5 & 6 Wm. 4, c. 76), regulating tbc 
appointment of constables for boroughs, further provides (s. 76), that tbc 
men sworn as such constables shall md only within the borough, but also 
within the county iu which the borough or any part thereof is situate, and 
in any county within seven miles of the borough, have all such powers and 
privileges, and be liable to all such duties and rcs])onsibilities, as any con- 
stable duly appointed then had, or lliereaftcr might have, within bis coii- 
stablewick by virtue of the common law, olr of any statutes made or to be 
made; and s. 1111 contains tbc usual clause for the protection of persons 
acting in execution of tbc act, making all actions against such ])crsous 
triable only in the county where the act was done, limiting them to six 
months from the accrual of the cause of action, making one calendar 
month’s notice of action essential, and enabling the defendant to plead the 
general issue, and give special matter of justification or excuse in evidence 
at the trial, and prohibiting the plaintid* from recovering after tender of 
sufficient amends before action, or payment of a sufficient sum into court 
after action. 

By 2 & 3 Viet. c. 91, for regulating the police courts of the metro- 
polis, it is enacted (s. 55), that no action, suit, information, or other 
proceeding, shall be brought against any person for anything done, or 
omitted to be done, in pursuance of the act, or in the execution of the powers 
thereof, unless twenty days’ previous notice in writing sliall be given, nor 
unless the action shall be commenced within three calendar months next 
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after the act committed, or, in case of continuing damage, within three 
calendar months next after such damage has ceased, nor unless the 
action, &c., shall be brought in the county of Middlesex. 

And by 2 & 3 Viet. c. 93, for the cstablishinent of county and district 
constables, it is })rovided (s. 8) that the chief constable, and other con- 
stables appointed under that net, shall have all the powers, privileges, and 
duties throughout the county, and in all liberties, franchises, and detached 
parts of counties locally situate within the county, and also in any atljoin- 
ing county, which any constable has within his constablewick, by virtue of 
the common law, or any statute made or to be made (.<?), and every pro- 
tective provision of the stat. J & 2 Win. 4, c. 41 (ante, p. 498), is to be 
deemed to extend to the constables appointed under that act. This 
statute is amended by 2 3 Viet. c. 93, which j)roYidcs for the consolida- 

tion of county and borough police establishments, and of their mutual 
j)Owcrs, privileges, and duties throughout counties and boroughs; and the 
stat. 19 cVr 20 Viet. c. (J9, for rendering more cflectual the police in 
counties and boroughs, makes (s. 15) further ])rovision for the consolida- 
tion of county and borough police, tlieir powers, ])rivilegcs, duties, and 
responsihililics; and by 20 Viet. e. 2, s. 4, the statutes 2 & 3 Viet. c. 93, 
3 & 4 Viet. c. 88, and 19 (fc 20 Viet. c. 09, are to be construed together 
as one act. 

Prokrtive clause.'^ in favour of parties act uuj in the execution of acts of 
j)arlunncut. — Most acts of ])arliament conferring sj)ccial j)OW’ers and au- 
thorities upon constables and others for the acconi]>lishment of particular 
])uri)Oses, contain tlui u.sual j>rotective clauses for the benefit of persons 
acting ill the execution of the act ; making the cause of action local, and 
re(j Hiring the action to be commeiieed within a certain limited period, and 
notice of action to be given; find enabling the defendant to plead the 
general issue, and give the special circumstances of justification in evi- 
dence ; and j)rohibiting the plaintilf from recovering after tender of 
amends. This is the case with the annual Mutiny Act, the Larceny 
Act the Malicious Tresjiass Act (ante, p. 491), the Metropolitan 
Police Act (ante, p. 491), the Game Acts, the Statute for the IVcvention 
of Cruelty to Animals (//), the Pevenue, Excise, and Customs Acts, the 
Public Health Act, and various statutes, enabling constables and private 
individuals to arrest persons founvl in the commission of a felonious or 
prohibited act. ' 

Lmitation of actions^ ami notice of action. — Protective clauses in acts 
of parliament in favour of constables and oflieers acting in the execution 
of their offices, or in favour of constables or of ]»rivate individuals acting 
in the execution or in pursuance of particular acts of parliament, are 

(h) Mvthr V. Leather. 1 K\\. S: IJl. Seott, 2 Sc. N. Tl. 031. 

(/) 7 iS' H Geo. 1, c. 29, s. 75. Jlmht (a) Hopkins v, Crowe, 4 Ad. E. 774. 
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intended for the benefit of those who want to act rightly, but have by 
mistake done wrong. It has been frequently observed by the courts, that 
the notice whicli is directed to be given to constables and officers before 
actions brought against them is of no use to them when they have acted 
within the strict line of their duty, and was only required for the purpose 
of protecting them in those cases where they intended to act wkhin 
it, but by mistake exceeded it (x). “ The object,” observes Ijord Ellen- 
borough, “ clearly is to jiroteet persons acting illegally, but in supposed 
pursuance, and with a hond-Jide intention, of discharging their duty under 
the act of parliament. Where the law is not exceeded the protection is 
not required ” (y). “ It is not wanted,” observes Jervis, C. J., “ by those 

who are in the right, and have a perfect justification under the act of 
parliament, but by those who are in the wrong, in order that they may 
have an opportunity of tendering amends. If the defendant hona fide 
believed that he was acting in ])ursuance of the statute, and in the 
exercise of a legal riglit, that is all that is necessary to entitle him to 
notice of action. It is not necessary that he should know the act, chapter, 
and verse.” Whether he had reasonable grounds for believing,” further 
observes Maule, J., that he was acting in pursuance of the statute, may 
be very fit to be considered when the question is as to his hona fides^ for a 
case may be supposed where there is such a want of reasonable ground for 
belief as to negative his bona fides (z). In order to establish a claim to 
the statutory ])rotcction, it must appear that the act done was of that 
nature and descrij)tion that the party doing it might reasonably suppose 
that the act of parliament gave him authority to do it (a). Where there 
is no reasonable ground for supposing that the act done is authorised, 
the party is iir)t protected by the statute, and notice of action is not 
requisite [h). * 

Where the owner of property, injured by the act of another, hona fide 
supposes that he has a right to give the person injuring his property into 
custody, and there is a fair colour for the proceeding, he is entitled to 
notice of action, though lie was altogether mistaken in the assertion of 
his rights, and cannot justify the trespass under the statute (c). The 
protection afforded by the statute is not strictly confined to the owner of 
the property injured, but is extended to all persons who had a hona-fide 
belief, founded on fair and reaso able grounds, that they filled the 


(x) Per Lord Kenjon, C. J., Greenway 
V. Hurd, 4 T. H. 5f)5. 

(y) T/ieohald v. Crichmore, 1 B. & Aid. 
2J2». 

( 2 ) Read V. Coker, 22 Law .T., C. P. 
205 ; i:j C. U. 861 . Riwth v. dive, 10 ib. 
827 ; L. M. & P. 2«a. Jones v. Howell, 
29 Law J., Fixch. 19. Horn v. Tlmrnr 
borough, 3 Kxch. 850. Umilh v. Hopper, 


9 il B. lOJ l. Coxy. Reid, 13 Q. B. 558. 
Hughes V. Biickland, 15 M. & \V. 353. 
Kinc V. Evershed, 10 Q. B. 150. 

(a) Rudd V. Scott, 2 Sc. N. K. 633. 

(fe) Cook V. Leonard, 0 B. & C. 356. 
Hermann v. Seneschall, 13 C. B., N. S. 
392 ; 32 Law J., C. P. 43. 

(c) Beachy v. Sides, 9 B. & C. 800. 
Norwood V. Pitt, 20 Law J., Exeb. 127. 
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character mentioned in the statute, and acted under that belief (df). If 
the plaintiff wasr found in the act of committing a malicious trespass, and 
the defendant had reasonable ground for believing that he had authority 
from the owner of the proper, ty to interfere, and take or give the plaintiff 
into custody, the defendant will be entitled to notice of action (c). But 
as the statute only authorises the arrest of persons “ found committing 
an offence within the statute,’’ the defendant must, if the plaintiff was not 
taken flagrante delicto^ show that a malicious trespass had been committed ; 
that the plaintiff was on the spot ; that there was reasonable ground for 
believing that the mischief was still going r)n, and that the plaintiff was 
the author or instigator of it (/). “ Several decisions have established 

that hona fldes is not alone sufficient to bring a case within the privileges 
of these acts of parliament ” {g). If there is no pretence or colour for 
the notion that the injurious act was done in execution of the statute 
under which the defendant shelters himself, lie could have had no fair and 
reasonable ground for supposing that he was privileged and protected, 
and cannot, consequently, claim protection (/i). 

“ It would be wild work,” observes Williams, J., “ if a party might 
give himself protection by merely saying that he believed himself to be 
acting in pursuance of a statute. Still, protecting clauses of this sort 
would be useless if it were necessary that the person claiming the benefit 
of them should have acted quite rightly. The case to which they refer 
must lie between a mere foolish imagination and a perfect observance of 
the statute ” (f). 

When the privilege is accorded to a person who fills a particular 
character and situation, tlie defendant, who claims the privilege on the 
ground that he acted in good faith on the belief that he was clothed with 
the official character, must show some reasonable ground for his belief. 
A general persuasion that the defendant had the })Ower he claimed to 
exercise will not entitle him to the privilege, but a mistaken opinion on 
any of the facts which must exist to give him the power will not deprive 
him of his right to the protection of the statute (/:). If, as a reasonably 
reflecting and careful person, he must have known that he was not clothed 
with the requisite official character, he has no ground for claiming the 
protection of notice of action (f). 

Notice of action to persons acting in execution of the Metropolitan Police 
Act. — The 7Dth section of the Metropolitan Police Act (2 & 3 Viet. 

(rf) Hughes v. Buckland, IT) M. & W. «&C. 351. Homey. Grimhle.CfUC. 

346. Horn v. 2'hornboroughf 3 Excli. (/i) Shutwell v. HalU 10 M. A: W. 520. 
841). Eliot V. Allen, 1 C. B. 37. 

(<?) Kine v. Evershed, 10 Q. B. 150. (i) Cann v. Clipperton, 10 Ad. & E. 

(/) Cann v. Clipperton, 10 Ad. & E. 580. Hopkins v. Crowe, 4 Ad. & E. 777. 

68h, Ballinger v. Ferris, 1 M. & W. 031. (A) Kine v. Evershed, 10 Q. B. 150. 

(g) Ld. Denman, C. J., Smith v. Hop- (/) Lidster v. Borrow, 9 Ad. & E. 654. 

per, 9 Q. B. 1014. Cook v. Leonard, 6 B. Booth v. Clive, 10 C. B. 835. 
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c. 47) enacts, that that act is to be construed as one act with the 10 
Geo. 4, c. 4 the 41st section of which provides that notice of action 
must be given to all persons acting in the execution of that act. If, there- 
fore, a party has reasonable grounds for believing tliat he is entitled to 
arrest a person found committing an act prohibited by the Metropolitan 
Police Act, he is entitled to notice of action (m). 

Parties entitled to the beneft of the protection . — A person who acts as a 
prime mover and principal in setting a constable in motion who commands, 
the constable, instead of being commanded by the latter, is not acting in 
aid of such constable, and is not entitled to the benefit of the statute (/^) ; 
but he who acts only wdicn rc(iuired by the constable to assist Wm, is 
within the protecting clauses of the statutes. 

Length of notice of ayJ ion . — By 5 & fi Viet. c. 97, s. 4, it is enacted, 
that in all c.ascs where notice of action is rc(tnircd to be given, such notice 
shall be given one calendar month at least before any action shall be com- 
menced, and such notice shall be snflicient, any act to the contrary thereof 
notwithstanding. Ju the conii)utation of the calendar montli, the day of 
giving the notice and the day of suing out the w’rit arc both to be excluded, 
for otherwise the intervening period is not a w'holo month as required by 
the statute (o). 

Statement of the cavsc of action . — A notice of action against a constable 
or officer should set Oa th I he substantial ground of complaint against 
him, and should specify tlie time and place of the commission of the 
grievjincc (;)). If the notice contains a reference to a wrong statute, the 
wrong reference may be r(*jected, as a reference to the statute rccpiiring 
notice to be given is not an essential part of the notice ( 7 ) ; but the 
court in which the action is brought, if stated at all, should be correctly 
stated, particularly if several notices of action have been served (r). It is 
not necessary in the notice to name all the persons meant to be ma<le 
parties to the action, nor to express whether it is intended to be brought 
against several persons jointly, or against one person only (.s), but every 
plaintiff who sues must give notice of action, and every defendant must 
receive notice. Notice on behalf of two conqdaining parties, one of them 
being dead, was held not to support an action brouglit by the survivor (<). 
It is ([uite sufficient if tlic notice affords ]»lain and substantial information 
of the cause of action ; it is not necessary to describe in specific words 


^ (wi) Dn, rvrx v. Morgan, I Jiir. N. S. 
Kxrh. 10. 1 ; seo 3 & a Viet. c. ?1, sh. 
53, ty.l 

(«) Stn tfht V. OVv/, 2 Stark. ilO; post, 
pp. 504, ri0.>. 

(o) Yu u>j V. TUggnn, 0 M. &: W. 40. 

(p) Drt>:sc V. ./nrhin, I Q. B. .585. 
.\farthis V. Upvher, 0 il B. 008. Taylor 


V. Ncsfielil, 20 Law J., M. C. 100; ib. Q. 
H. 071. Jours v. Nivholh, lO M. &: AV. 
001 . 

(y) Maryrcynr V. GnUnrorlhijf T (J. & 

K. 8. 

(r) Filstoh V. Wright, 0 C. & K. 05. 

{s) liaxs. Jours, t) T’r. 108. 

(t) Pilkington v. Rilry, 0 Llxch. 741. 
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precisely liow the injury took place ; nor is it in all cases material to stato 
precisely where the cause of injury arose (w). When the statute reciuires 
the name and place of abode of the attorney of the party giving the notice 
to be indorsed on the notice, any material error or misstatement calculated 
to mislead will invalidate the notice ; but if the information given is suffi- 
ciently spccille and sufficiently accurate to enable the defendant to avail 
himself of the privileges and advantage that the act intended to confer 
upon him, it will bo sufficient, and it is for the defendant to show that 
the error or misstatement, or insufficient description on the notice, has 
deprived him of the opportunity of taking advantage of the statute (a?). 
The Christian name of the attorney need not be written out at full 
length (jf)y nor need his private residence be specified ; for the place wheio 
an attorney abides for the purpose of cajTyiiig on his business is his 
place of abode within the meaning of the statute. “ Either will do, the 
place of residence or the place of business” {z). Care must be taken 
to address the notice to the right parties, and to serve it in the proper 
quarter {a). 

Tender of anicnda, — The statutes requiring notice of action to bo given 
further provide that no plaiiitilF shall recover for any wrongful proceeding 
in execution of the act if tender of sufficient amends shall have been 
made before action brought, and that if the jury at the trial are of 
opinion that the plaintilf is not entitled to damages beyond the sum 
tendered or paid into court, tliey arc to give a verdict for the defendant, 
and the plaintiff cannot elect to be nonsuited. 

Payment of money into court. — Every constable and officer, and private 
person who is entitled to the ordinary statutory protection may, after 
action commenced, and before issue joined, pay money into court, and 
give evidence of such payment under the [>loa of Not guilty by statute ; 
and if the jury at the trial are of f)pini(m that the plaintiff is not entitled 
to damages beyond the sum paid into court, they are bound to give a 
verdict for the defendant, and the plaintiff cannot elect to be nonsuited, 
and the defendant’s costs are to be paid out of the money paid into court. 
If the plaintiff accepts such money in satisfaction of the damages, it is to 
be paid out of court to him, and the defendant is to pay him his taxed 
costs, and thereupon the action is to be determined [b). 

Parties to he made plaintifs — Master and servant. — The person 
actually assaulted is iii general the only person who can maintain an 
action for damages, unless the assault has caused his death, in which case 
the action, if maintainable, must be brought by his personal representa- 

(it) Jonas V. nirif, I D. & 11. fiOH; 5 B. 480 ; C. ^1. U. 501. 

& AM. 807. (w) /Utter v. Dorratt^ 1 T»iint. 084. 

^.r) Osbttrn v. Gonffh, 0 B. & P. 551. (ft) 1 1 & iJi Viet. c. 44, ss. U, 11 ; ante, 

(.y) Jams v. Su ft. 1 B. & C. ({81. pp. 41)8, 400. 

(c) Roberts v. JVilliamSt 4 Dowl. B. C. 
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tive (ante, p. 338) ; or unless the party assaulted is a servant, and the 
master has lost the benefit of his service by reason of the assault, in 
which case an action for damages is maintainable both by the servant 
and the master; but the master cannot have an action for the beating 
unless the battery is so great that, by reason thereof, he loses the services 
of his servant, but the servant himself, for every small battery, sh^ 
. have an action ; and the reason of the difference is, that the master has 
not any damage by the personal beating of hit servant, but by reason of 
the loss of service (c). 

Where tAvo have a joint interest they may, as we have seen, join in 
the same action, but they cannot do so where the wrong done to one is no 
wrong done to the other, as in the case of false imprisonment, or assault 
and battery, where what one man sulfers is altogether different from the 
injury that accrues lo another from the same cause (d)^ 

Of the 2 ^cti'tics to be made defendants. — Every private unofficial person 
not acting in a judicial capacity, or in' the authorised execution of legal 
process (post, chs. 14, 15), is responsible in damages for a wrongful 
imprisonment, ordered, directed, or authorised by him (e). He is not 
responsible for the orders or decrees of judges and justices, before Avhorn 
he has laid a complaint or made a charge ; but if he officiously interferes 
and gives orders or directions to police constables for the imprisonment 
of the plaintiff, he will be responsible in damages if he is unable to 
excuse or justify the act. Where the defendant out of spite and ill-will, 
and for the jnirpose of getting the plaintiff* out of the way, went to the 
place of rendezvous for the impress service near the Tower, and gave 
information there which caused the plaintiff to be seized by the press- 
gang and carried on board the tender, Avhere he was detained until it was 
discovered that the information was false, and that be had never been in 
a ship before, it Avas held that the defendant was liable to an action for 
false imprisonment. “ If a person,” observes Lord Ellenborough, “causes 
another to be impressed, he docs it at bis OAvn peril, and is liable in 
damages if that person proves not to liaA^e been subject to the impress 
service. If the defendant in this case had said that she believed the 
plaintiff had been a sailor and was liable to be impressed, leaving it to the 
officer of the press-gang to make the necessary inquiries, and to act as he 
should think most advisable, she would not then have been amenable to 
this action, but she took upon herself positively to aver that the plaintiff 
Avas compellable to serve in a king^s ship, and caused him to be seized, 
and she must answer for the consequences (/). Here the party giving 
the information was the sole moving cause of the arrest, and herself 

(c) livbvrt Mary's case, 0 Co. 20r). (e) Ante, pp. 8, 400, 4H0, 400. 

(rf) Best, C. J., Barratt v. CoUinSf 10 {/) Flewster v. BoylCf 1 Gampb. 188. 

Moore, 451. 
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trumped up a false story for the very purpose of wrongfully depriving the 
plaintiff of his liberty. There is a wide distinction, therefore, between 
this case and the case of a man who gives hond-Jide information, or makes 
a hond-Jide charge against another to a police constable, leaving the con- 
stable to make inquiry into the circumstances, and act as he may think 
^ in the matter. 

Where a felony had been committed in the house of the defendant, 
and the latter sent for the police and complained of the robbery, and 
stated various circumstances of suspicion which had come to his know- 
ledge, and the policeman made inquiry into these circumstances, and on 
his own authority arrested the plaintiff and took him to the police- 
station, and at the same time requested the defendant to come to the 
station and sign the charge-sheet, which he did, charging the plaintiff 
v/ith the felony j it was held that these facts did not render the defend- 
ant responsible for a trespass, as charging a person with an offence 
was a different thing from giving him into custody. “ The arrest and 
detention of the plaintiff,” observes Pollock, C. B., “ were the acts of the 
police-officer and the defendant did nothing more than he was, under 
the circumstances, bound to do, viz. sign the cliargc-sheet. lie might 
have been liable if he had acted maid Jide, but not otherwise. We ought 
to take care that people are not put in peril for making a complaint 
when a crime has been committed. If a charge be made maid fide^ there 
arc ample means o&redress” (/;). But if the defendant gives the plaintiff 
in charge (/i), or directs the policeman to take him into custody, he will 
be answerable in damages for the imprisonment if he cannot establish a 
justification (f), and the signing of a charge-sheet by the defendant is 
priind facie evidence against him that he ordered and directed the 
arrest (^'). 

If a party, in answer to inquiries made by a sheriff or his officers, or 
a constable, gives information which he believes to be true, and does not 
himself take the initiative by putting the officers of justice in motion, ho 
docs not so identify himself with the imprisonment as to make it his act, 
and is not amenable to an action for damages if the officers, acting upon 
his information, arrest a wrong party. The officers in such a case act 
according to their own judgment and discretion in the matter, and upon 
their own responsibility, taking upon themselves the risk of the informa- 
tion turning out to be incorrect. In these cases, however, much will 
depend upon the circumstances under which the information was given, 

(«/) Grinfuim v. Willey, 4 II. & N. 41)9 ; 200. Asliurst, J., Morgan v. Hughex, 2 

28 Law J., Exuli. 242; 7 W. K. 409. T. R. 21) J. Stonehouse v. Elliott^Q ib. 
Drown v. Chapman, fi C. R. 374. 315. 

{h) Hopkinx v. Crowe, 4 Ad. Ph 774. (A*) Harris v. Dignvm, 20 Law J., 

Wheekr v. Whiting, 0 C. & P. 202. £xch. 23. 

(i) Warner v. Riddiford, 4 0. 13., N. S. 
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tho degree of actire interference on the part of the defendaiit, and the 
character of the information itself ; for there arc statements which no 
man ought to make, and there is information which no person ought to 
give, without ascertaining beforehand wlietlier it be true or false. 

All persons aiding and assisting in tho unlawful confinement of 
another arc responsible in damages for the trespass, although they h^ 
nothing to do with the original arrest, and had no knowledge that tho 
arrest and imprisonment were unlawful at tie time they had a hand 
in it (/). 

If a party has been arrested and imprisoned under the authority of 
legal process wliieli has been set aside as irregular, both tlie ^attorney 
who sued out the process and tho client who set tlie attorney in motion 
are responsible in damages in an action for an assault and false imprison- 
ment ; for as the client gives to the attorney the right to represent him 
in the conduct of a cause, he is responsible for whatover the attorney 
does within the scope of his authority. Tho writ is a justification to the 
officer of the court who acted under it, and had no option but to obey it 
(post, ch. 1 1), but it is no protection, after it has been set aside, to the 
attorney who sued it out (?«), or to the client who set the attorney in 
motion (n). 

Liability of a corporation to an action for an assault. — An action for an 
assault and battery will lie against a corporation whenever the corporation 
can autliorise the act to be done, and it has been done by tlieir orders or 
authority (o). 

Subscfpient ratification of icromiful im [prison merit rendering the ratifying 
party responsible for the wrong . — An action will lie against every person 
w'ho has ratified and adopted an act of imprisonment efiocted or ordered 
by his servant or agent for his use and benefit, although the imprisonment 
W'as effected in the first instance without his knowledge. “ But he that 
agreeth to a trespass aft<*r it be done, is no trespasser unless the trespass 
was done to his use or for Ins benefit, and then his agreement subsequent 
amounteth to a commandment” {pi). An imprisonment of a party liable 
to a railway company for not having paid his fare is an act for the benefit 
of the company, which may be ratified by the company (ry). 

Declarations for an assault and false imprisonment. — The venue or 
county where an action for an assault anil false imprisonment is to bo 
tried, must bo stated in the margin of the plaintiff's declaration of his 
cause of action (r), and the venue is local and must be laid, as we have 

(0 V. Coimrtw, 28 Law J., Kxoh. 148. 

; 1 }{. & N. m*). {p) i Inst. 817. 

(»i) Pa I sons V. Lhfpt, 2 W. Bl. 844. (q) Plastern Counties Rail. Co.v. Broom , 

(n) V. /?m/wwi, 2 ib. 805 ; post, 0 Kxch. 327. Goff v. Gt. North. Rail. 

ch. 17, h. 2. Collett V. Foster, 2 II. Ss N. Co., ut sup. 

30 J. (,.) Reg. (}en. ITil. T. 10 Viet. ; 1 Ell. 

(^>) Gojfw. Gt. Norlh.yiiO T.aw J., Q. B. & Bl. App. Ixxix. 4. 
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seen, within the county where the trespass or wrong was done in all 
actions against justices of the peace, mayors, bailift's, constables, tnx- 
colloctors, churchwardens, overseers and their deputies, and other public 
officers, for anything done by them touching or concerning their offices (s), 
and in all actions for anything 'done un<lcr the Malicious Trespass Act (<). 
Jjf^hcn tlic action is brought pursuant to a notice of action (ante, p. 500), 
and the action is not maintainable without notice cf action, the declara- 
tion must disclose the same cause of complaint as is contained in the 
notice («)• 

The short form of declaration in a common case of false imprisonment 
given in the schedule of the Common Law Procedure Act, 15 & 16 Viet, 
c. 76, merely alleges “ that the defendant assaulted and boat the plaintiff, 
gave him into custody to a policeman, and caused him to be imprisoned 
in a police-office.” 

What may he ywen in evidence under the j)ha of not guilty. — Under the 
plea of Not guilty in an action for an assault, or battery, or wounding, 
those facts only can be given in evidence which tend to show that the 
defendant did not do the act complained of (x). Any defence which admits 
the trespass and seeks to show the Aict of its being excusable by some 
accident, or justifiable, is matter for a special plea (//). If the act com- 
plained of has been done by the leave and license or permission of the 
plaintiff, it is not an assault, and the leave and license may consccpicntly 
be given iu evidence under the ])l(‘a of Not guilty. If two persons agree 
to play at cricket together, and the one strikes the other with the ball in 
the course of the game, this is not an assault, for “ it is a contradiction in 
terms to say that the defendant assaulted the plaintiff by the leave and 
license or permission of the latter ” (c). 

If two persons jn’oceediiig through the streets on foot or on horseback, 
or driving carriages and horses, run or drive against each oilier, the ques- 
tion as to which of them caused the collision, or struck the person of the 
other, is raised by the general issue of Not guilty (o). If both are in 
fault and both caused the collision, so that it is impossible to fasten the 
wrong and injury exclusively upon the one or the other, the evidence 
tending to establish such a state of facts is likewise admissible under the 
plea of Not guilty. If the .act complained of is the exclusive act of the 
defendant ; if he drives against a horse or carriage which is standing still 
in the street, or over a drunken man who is lying down on the road, or 


(,s) 21 Jm?. 1, c. 12, s. 5. Toiu'liinj? or 
coiircnniig tlicir ofHcos menus, tlint they 
wove intondiui' to act under colour ol* 
their oltico. allhiuiyli by error and uii'- 
tako they <lid not in point of fact do so. 
Sfnhj/it V. (tccy 2 Stark. 148; and sou 
post, ch. 15. 

(0 7 & H Geo. 4, 0. .‘10, s. 41. Thomas 


V. SaHNfJrrs^ 5 11. it Ad. 4ti2. 

(m) Klsioh V. IVntfhf, .‘1 0. & K. 30. 

(.ci Pcarvif V. Walter, 0 0. A' ?. 232. 
5 /) Tfatl V. Fearnley, 3 Q. B. 021. 

(t) Christophernou v. /Jure, 11 Q, B. 
477. 

(a) Fcarcy v. Walter, 0 G. & P. 2;V2. 
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over a person who has fallen from the kerb or footway into the carriage- 
way, and the defendant seeks to set up some excuse or justification on the 
ground that it was an inevitable accident, he must plead the facts specially 
on the record (6). But if he seeks to show that the act was not his act, 
and that he was not a voluntary agent in the matter, the evidence point- 
ing to such a result is admissible under the plea of Not guilty. Thus, if0 
horse being suddenly frightened by a flash of lightning or clap of thunder 
runs away with his rider, and the latter loses all power and control over 
the animal, and is unable to guide him, the injuries inflicted by the un- 
governable horse under such circumstances are not injuries done by the 
rider, and the latter is in substance not guilty of committing them (c). It 
may be proved, under the plea of Not guilty, that the defendant is an 
officer of the Queen and government, and that the assault was committed 
by him whilst he was acting in discharge of his public duty as an officer 
carrying out the orders of his government (d). 

Of the jylea of Not guilty . — Every defence which goes to show that the 
imprisonment complained of w^as not the act of the defendant is admissible 
under the plea Not guilty ; such as, that the defendant Avent before a 
magistrate and prefsrred his complaint to the magistrate, who thereupon 
issued his Avarrant for the apprehension of the defendant (c), or that the 
defendant accused the plaintiff of embezzlement, and that the plaintiff in- 
sisted on having the charge investigated, and accompanied the defendant 
to a magistrate, who, on hearing the charge, ordered the plaintiff to be 
placed in the dock as a prisoner, to answ^er it, and detained him until the 
charge had been heard, and then dismissed him (/). 

Not guilty by statute . — Acts of parliament containing clauses for the 
protection of persons intending to act in the execution of the statute pro- 
vide, as we liaA’e seen (ante, p. 498), that the defendant may give the act 
and the spcciaj matter in evidence under the general issue, and that the 
acts were done in pursuance or by the authority of the act, and that if 
they shall appear to be so done, the jury shall find for the defendant. To 
enable a defendant to avail himself of the plea of Not guilty by statute, 
and to give special circumstances of justification or excuse in evidence 
under it, he must show that the act complained of was done under the 
authority and pursuant to the powers and provisions of the statute upon 
which he relies {g), or if the privilege is given to persons holding certain 
offices, and, being clothed with a certain official character, it must be 
shown that he had, in point of fact, been appointed to the office (A). In 


(h) Hall V. Fearnlvy^ 3 Q. B. 019. 
Knapp V. Salisbury, 2 Carnpb. 500. Cot- 
ierilt V. Starkey, 8 C. & P. (J91. 

(c) Gibbons v. Pepper, 2 Salk. 037 : 1 
Ld. Kaym. 38 ; 4 Mod. 404. 

(d) Buron v. Denman, 2 Exch. 167. 


(f ) Barber v. Rollineon^ I Or. & M. 330. 
West V. Smallwood, 3 M. & W. 421. 

(/) Brown v. Chapman, 0 C. B. 374. 
(y) Witham Nav. Co, v. Padley, 4 B. & 
Ad. 00. 

(A) Bush V. Green, 4 Bing. N. C. 49. 
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every case in which a defendant pleads the general issue, intending to give 
special matter in .evidence under or by virtue of an act of parliament, he 
must insert in the margin of the plea the words, “ by statute,” together 
with the year or years of the reign in which the act of parliament upon 
which he relics was passed, and the chapter and section of the act, and 
must specify whether the act is public or otherwise, or he will not be 
entitled to the benefit of the act ; and such memorandum must be inserted 
in the margin of the issue and of the nisi prius record (^). 

Plea of son assault demine. — The plea of son assault demesne is a plea 
setting forth that the plaintiff first assaulted the defendant, who there- 
upon necessarily committed the alleged assault in his own defence (j). 

Pleas setting forth a previous hearing and dismissal by magistrates, — By 
9 Geo. 4, c. 31, s. 27, it is enacted, that where any person shall unlaw- 
fully assault or beat any other person it shall be lawful for two justices, 
upon complaint of the party aggrieved, to hear and determine such offence; 
and if the justices, upon the hearing, shall deem the offence not to be 
proved, or shall find the assault or battery to have been justified, or so 
trifling as not to merit punishment, and shall dismiss the complaint, they 
shall forthwith make out a certificate under their hands, stating the fact 
of such dismissal, and shall deliver such certificate to the party against 
whom the complaint was preferred. And if any person (s. 28) shall have 
obtained such certificate, or having been convicted shall have paid the 
fine, &c., or suffered the imprisonment awarded, such party shall be 
released from all further proceedings for the same cause. If a certificate 
under this statute is relied upon as a defence, it must be specially 
pleaded (^•), and shown to have been granted on one of the grounds spe- 
cified in the act (/). If the plaintiff, after the defendant has been sum- 
moned before justices, and has appeared and pleaded “ Not guilty,” with- 
draws his complaint without offering any evidence, and the charge is 
dismissed, or if he gave notice that he did not mean to attend the hearing, 
and the defendant attended and claimed to have the information dismissed, 
the defendant is entitled to a certificate in the terras of the statute, which 
will be a complete bar to any subsequent action for the same assault, for 
the informant cannot withdraw so as to deprive the defendant of his right 
to a decision (m). If the magistrate takes cognizance of the complaint 
and decides it to be frivolous, he is bound forthwith to grant a certificate 
that he has so decided. The granting or withholding the certificate by 
the magistrate is not discretionary. The defendant is entitled to it de 
jarcy and whether the complainant was present or absent at the time of the 

(i) Reg. Gen. 10 Viet. App.; 1 £11. & (1) Skusev. Davis, 10 Ad. & E. 030. 

Bl. (m) Tnnnicliffe v. Tedd, 5 C. B. 553. 

{j) 16 Sl 10 Viet. c. 70, Soiled. B; Vaufhton y, Bradshuw, S) ‘S.SA'ib, 
ante, pp. 483-487. Bradshaw v. Vavghton, 30 Law J., C. 1*. 

(A) Harding v. King, 0 C. & P. 427. 93. 
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grant of ^ucli certificate is wholly immaterial (?i). When the complaint 
has been once duly made before justices, it cannot be withdrawn, and 
further proceeding upon it discontinued bj arrangement between the 
parties, if the justices think fit to oppose such an arrangement (o). 

The word “ forthwith,” in s. 27 of the statute, docs not mean that the 
certificate is to be granted forthwith u])on the dismissal of the complai^ 
by the magistrate, but forthwith upon the aj)pliciition of the party en- 
titled to the certificate. It is not the duty of tiie magistrate to grant the 
certificate not being asked for it, but when the magistrate is asked for it 
he cannot refuse it; it is a recoVd merely of what he has judicially decided, 
and is dcmandable ex (kbito justitice. If, therefore, justices refusq to grant 
the certificate on application made to them, the Court of Queen’s Bench 
will grant a mandamus to compel them to do it (p). 

Pleas of just ijicatton . — When there are scAeral distinct and separate 
assaults charged in the declaration, the defendant, by his j)lea of justifica- 
tion, must cover and answer the whole chain of trespasses, and show the 
circumstances leading to each assault, and exonerating the defendant from 
liability {q), aii'^ if any one of the long series of wrongful acts is left un- 
answered, the plaii.titlf will be entitled to a vertlict (r) But where the 
attendant circumstances afford mere matter of aggravation and amplifica- 
tion of the original trespass, and do not in themselves constitute substan- 
tive trespasses, it is sufficient if the defendant justifies the j)Tinci])al act (.s). 

When the trespass is a continuing trespass, consisting of a series of 
acts connected togeiher, Uit extending over a considerable interval of 
time, the acts constituting the entire trespass are divisible, and the 
defendant nniy ]»lead not guilty to, or traverse some of them, and justify 
others. Where the plaintilV’s declaration alleged that thi‘ defendant 
entered the plaintilT’s house and stayed therein four days, and the defend- 
ant set up a justification entitling him to enter and slay two days, to 
which the plaintiff reidied, denying his right to enter at all, but alleging 
that if he had the right, it was to stay two days only, and that he had 
stayed two days more without any colour of authority, it was held that 
the trespass was divisible, and the replication good (/). If there are 
divers counts in the plaintiff’s declaration embracing divers assaults, and 
the defendant by his plea narrows them all to one assault, and justifies 
that, and the plaintiff takes issue, he is confined to the assault set forth 
in the plea (m). 

(/i) Hancock v. Somes, 2S IjEW J., M. Cl 8. Stammers v. Ycarslcy, 10 Iling. oo. 
C. 19(i. Koden V. Johnson, 1(1 Q. B. 21 H. 

(o) Hey. V. Ilnirkins, 2 N. R. (180:J), (/•) Hash v. Parktr, 4 M. it Sc. 5S8; 1 

P* C2. Bing- N. C. 72. 

(p) fhistnr V. Jhthcrinyfon, 28 Law ,7., (.s) Taylor v. (Jolc, 1 11. Rl. r)Cl. 

M. C. 198, OM,vruling Hex v. Jtohinson, {!.) iMircth v. Smith, 12 M. A AV. 5H2. 

12 Atl. A: F/. r.72. Worth v. Terrinyion, I-*! M. k W. 7Hf). 

(y) M'Curday v. iJriscull, 1 C. & (m) Gale W Vatrymple^ 11. & M. lift. 



8E0T. 8 .] REMEDY BY ACTION — PLEADINGS DEFENCES. 511 

Pleas justifying in defence of possession of house or land should set forth 
the defendant’s pogsession of the house, &c., that tlie jdaintiff was tres- 
passing tliereoii, that the defendant requested him to depart, that the 
})1aiutiff refused so to do, and that the defeudant thereupon laid his hands 
on the plaintiff and removed him from the said house, &c., using no more 
^olence than was necessary for the purpose. In au action for assaulting 
and beating tlic plaintiff with a stick, the defendant pleaded that lie was 
possessed of a close, and that the plaintiff attempted forcibly to break into 
and enter the said close, that the defendant resisted and opposed such 
entrance, and defended his ])ossession of the said close, and if any damage 
or injury happened to the i)laintiff it was occasioned by the defence of the 
possession of the said close, and it was held that the plea was an answer 
to the action. “ The defendant ought not,” it was observed, “ in the first 
instance to begin with striking the plaintiff ; but the law allows him 
eitlier in defence of Ins person or possession, to lay liis hand on the plain- 
tiff, and then lie may say, if any further mischief ensued, it \vas in con- 
sequence of the plaintiff’s own act, so that the battery follows from the 
resistance ” (.t). 

Defence of personal property. — If the assault was committed in defence 
of the possession of personal ] property, the plea should set forth the 
defendant’s j^osscssion of the property (describing it), and should state 
that the plaintiff endeavoured to take it out of the j)Osscssi()n of the 
defendant, and that the defendant then prevented him, and in so doing 
necessarily committed the assault of which the ])laintifi'coinj)lains (//). 

])efence of neighbours and friends. — If the assault comjdained of was 
committed by the defendant in the necessary and 2 >roper defence of a third 
l)arty from the unlawful violence of the jdaintilf, it is justifiable under a 
l)lea to the effect that the idaintiff first assaulted A. B , being the child or 
relative, vife, husband, servant, apprentice, neighbour, or friend of the 
defendant, and was continuing to do so, whereupon the defendant laid his 
hands on the jdaintiff to defend the said A. B. against the. jdaintiff, and to 
lu’cvont him from furtlicr a.ssaulting the said A. B (z). 

J^Ioderate correction by parents and masters^ and persons in authority . — 
To an action of tresjjass for an assault and battery, it is a good ]>lea to 
plead that the ])arty assaulted was the son of the plaintiff, and was an 
infant within the age of twenty -one years, still domieiled under the 
paternal roof, and under the care and control of the jdaintiff, that he 
behaved saucily and contumaciously to the ])laintiff, and refused to obey 
his lawful commands, whercuj)on the jdaintiff moderately and in a reason- 
able manner chastised his said son (r/) ; or that the i)laintiff’ was the 

(a:) Wvnver v. Bush. 8 T. 11. 78. 1 Snlk. 407 ; 3 Salk. 40. 

(y) Itoherfs Tayhr.l G. i-il, («) JVinlvrburu v. lirookSf 2 Car. & 

{:) Letvard v. liasLlvyy 1 Ld. Toi}]!!. 02 ; Kirw. 10, 
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apprentice of the defendant, and conducted himself improperly and saucily, 
wherefore the defendant moderately chastised him, as he had a right to 
do (ft); or that the defendant at the time of the assault was the captain 
of a merchant vessel trading to China, and the plaintiff was a mariner on 
board the vessel, serving under the orders of the defendant ; tliat the 
plaintiff conducted himself in a mutinous and disorderly manner, and re- 
fused to obey the lawful and necessary commands of the defendant, where- 
upon the defendant caused the plaintiff to be moderately and properly 
corrected and flogged (c). If the chastisement has been immoderate, the 
excessive beating must be specially replied. 

f*/eas of justijication of imprisomnent — If a man docs any act which is 
prima facie a trespass, he must, unless the act were done under the 
authority of an act of parliament enabling the defendant to plead the 
general issue and gi Ve the special matter of justification in evidence under 
it, justify the act, by showing the authority under which he acted ; as, 
for instance, if there be a judgment agaihst a party, and a process is issued 
to take him in execution, and the sheriff takes him on that process, lie 
must show his authority for so doing (J). A plea of justification of im- 
prisonment, ordered, or directed, or authorised by a private individual, on 
the ground tliat a felony liad been committed, and that there was reason- 
able ground to suspect the plaintiff of having committed it, must state 
the particulars of the felony, and set forth circumstances showing a rea- 
sonable ground of suspicion against tlie plaintiff, and reasonable and 
probable cause for the arrest, in order that the judge may determine 
whether they amount to reasonable and probable cause for arresting and 
imprisoning the plaintiff (e). The question of reasonable and probable 
cause is a question for the judge and not for the jury (/). 

A justification of an imprisonment on the ground that the plaintiff 
had committed felony, and an abandonment of the plea at the trial, or a 
failure to prove it, is evidence of malice, and a great aggravation of the 
original wrong; but a justification of a false imprisonment on the ground 
that a felony had been committed, and the defendant had reasonable and 
probable cause to suspect tliat the plaintiff' had been guilty of it, is very 
different. Such a justification is in the nature of an apology for the 
defendant's conduct {g). 

An imprisonment cannot be justified on the ground that the plaintiff 
unlawfully entered the defendant'^; house and made a great noise and 
disturbance therein, and w^ould not depart when requested so to do, 

(fr) Pmn V. Ward, 2 C. M. & K. 338. J., Q. B. 205. Mure v. Kaye, 4 Taunt. 

\c) Lamb v. liurnrit, 1 Cr. & J. 205. 34. 

id) As U) pleas of justification ofim- </) /iaiZes v. JfarA:«, 30 Law J., Exch. 
prisonment under colour of legal process, 392. 

see post, c.li. 14. Warwick v. Foulkea, 12 M. & W. 

(e) Maule, J., WeM v. Baxendaie, 9 C. 500. 

‘B. 152. Broughton v. Jackson, 21 Law 
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•whereupon the defendant sent for a police-officer and gave the plaintiff 
into custody (h). . To make the plea good, there must be a direct allega- 
tion, either of a breach of the peace, continuing at the time of the giving 
of the plaintiff in custody, or that a breach of the peace had been com- 
mitted, and that there Was ’ reasonable ground for apprehending its 
renewal (/). 

In an action for an assault and false imprisonment the defendant 
justified, on the ground that he was possessed of a house and shop, that 
the plaintiff was unlawfully therein, and was requested to depart, which 
he refused to do, whereupon the defendant gently laid hands on him to 
remove liim, that the plaintiff then assaulted the defendant in the 
presence of a police-officer, and was given into custody. At the^rial 
it was not shown that any assault had been committed by the plaintiff 
upon the defendant, and it was held that the imprisonment was unlawful, 
and the plaintiff entitled to damages (I’). 

If the defendant pleads that he had a right to imprison the plaintiff 
for a certain reasonable time to preserve the peace, or prevent him from 
disturbing divine service, the time is divisible, and the plaintiff may by 
liis replication deny that there was any cause for imprisoning him, but 
that if theni was, the imprisonment was for a longer time than was 
justified by such cause (/). 

Jf the defendant relics upon the fact of his being a superior officer 
in the anny or navy, and of his having imprisoned the plaintiff in order to 
bring him before a court-martial, and that he did so bring him, and 
relies on the sentence of the court-martial as conclusive, he should plead 
the facts by way of estoppel, and not leave them at large to be considered 
by a jury (m). 

Evkknee at the trial — Proof of an assault . — Tn order to prove an 
assault, the plaintiff must show that he was actually struck by the 
defendant, or that the defendant threatened to strike him, or to inflict 
some injury upon him, having the means of carrying that threat into 
effect (ante, pp. 481, 482). We have already seen that there may be a 
constructive as well as an actual assault, and that a threatening gesture 
is, under certain circumstances, sufficient to constitute an assault (ante, 
pp. 481, 482). Where one assault only is charged in the plaintiff’s 
declaration of his cause of complaint, the 2 )laintiff is confined to the proof 
of one assault. He is not bound to the precise time stated in the decla- 
ration, but may prove an assault on another day (w). Having, however, 


(A) Green v. Jiarfriwi^ 4 C. P. 308. 
Itose V. Wihon, 8 Moore, 302; 1 Ping. 
353. 

(i) Grant v. Moser,!) M. & Gr. 123; 
6 Sc. N. K. 46. Price v. Secky, 10 Cl. 
& Fin. 31). 

(A) Reece y. Taylor, 4 N. & M. 409. 


(/) Worth V. Terrinyton, 13 M. & W. 
780. 

(wi) Hannaford v. Hunn, 2 C. & P. 
140. 

(») Cheasley v. Barnes, 10 East, 80. 
Polkinhorn v. Wright, 8 Q. B. 200 ; Litt. 
see. 486. 
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proved one assault, he cannot go on to prove other prior or subsequent 
distinct assaults, for the purpose of enhancing the damages or selecting 
the best to rely upon (o). If the assault is of a continuing nature, and 
consists of a scries of wrongful acts of violence, following one upon the 
other, so as to constitute one continued wrongful act, then the wrong 
being of a continuous nature, the various acts of violence may be given in 
evidence as constituting one continuing trespass (p). 

Proof of battery. — In order to prove a battery or beating, it must be 
shown that the jierson of the plaintiff was aetually touched or struck 
(ante, p. 483). lint it is not* the act of striking or hitting alone that 
is to bo regarded, but the act and intention together, for one man may 
pusl^ another merely in joke (ante, p. 483). An assault does not, as we 
liavc seen, include a battery, but every battery includes an assault. 

Proo f of an arrest and imprisonment. — It is not necessary, in order to 
constitute an arrest, that there should be a power of detention of the 
jiarty arrested. If, therefore, an officer, m the execution of civil process, 
touches a jierson ^■h rough a window without breaking the premises, this 
is a good arrest ^ (j). In order to establish the fact of an imprisonment, 
the plaintiff must i rove that some restraint was placed upon his personal 
freedom by the defendant. We have already seen that an imprisonment 
may be cither actual or constructive, and that proof of personal violence 
is not necessary to prove an imprisonment. It is sufficient to show that 
the plaintiff was awed into submission, and that he did submit to a 
restraint imposed upon his personal liberty (ante, p. 487), and that the 
defendaiit was the person uho procured or instigated the restraint, and 
cau.sed it to be imposed upon the plaintiff (ante, p. 504). 

A primd facie case will be established against a defendant in an action 
for false imiirisonmcnt, by showing that the plaintiff was taken into 
custody by a policeman, and that the defendant came down to the station- 
house and signed a charge-sheet accusing the plaintiff of having committed 
felony (r). It is not absolutely necessary in show that the defendant gave 
any personal orders or directions to the police touching the arrest, in order 
to establish a facie case ngaiiist the defendant. If it is showm that 
the defendant made a charge against the plaintiff, and the surrounding 
circumstances, and the conduct and acts of the defendant or his servants, 
raise a fair and reasonable presumption that the wrongful act was ordered 
or directed to be done by the defendant, there is enough to call upon him 
to answer the charge and rebut the prcsum 2 )tion ; and if no evidence is 

(«) filniite V. Prickt>f, I Cmnpl). 472 ; 1*. 42r). 

Bull, N. P. Hfl. Kngthh v. Purser, 0 (ry) Anon. 7, Mod. 8. Siuidoii v.Jervhf 
East, Taglor v. , Smithy 7 Tttunt. Ell. Bl. A: Ell. 1)115 ; 2S Law J., Exch. 

li)«. 15«. 

(p) Monklnti V. Ash1i‘ij^ 0 Mod. 38; (r) //rirm v. Z)/yWM»w, auto, p. 505. 

Salk. 638. Burgess v. Freelovcy 2 B. & 
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offered by him for that purpose the jury are justified in finding him 
guilty (s). If the defendant charged the plaintiff with a felony in the 
presence of a policeman, and stands by and secs the plaintiff taken into 
custody, and is silent, this is eyidence of the defendant's having authorised 
or directed the policeman to act in the matter (t). But if it api)ears that 
he merely made complaint, and gave bona-fide information to a constable, 
who inquired into the circumstances, and then made the arrest on his own 
responsibility, the constable making the arrest, and not the party making 
the complaint and giving the information, will be responsible for the 
imprisonment (?/). 

A declaration alleging that the defendant caused the plaintiff to be 
arrested and imprisoned without reasonable or probable cause, on a false 
and malicious charge of felony, is a declaration in trespass for an assault 
and false imprisonment, and not an informal count for a malicious prose- 
cution, and, therefore, requires no evidence of malice or want of reasonable 
and probable cause (.r). 

Defence that the action is hrovght in the trrong county. — It is in general 
a good defence that the action is not brought in the county or borough 
where the cause of action arose, when the action is brought for something 
done in pursuance of any of the statutes previously enumerated, requiring 
notice of action to be given (ante, p. 41)8). 

Kvidcnce for the defence . — The facts which may be given in evidence 
under the jilea of Not guilty, to rebut a/wnna facie case on the part of the 
plaintiff, have already been pointed out (ante, pp. 507-501)). If the defend- 
ant relics upon a plea of son assault demesne (ante, p. 509), he must show 
an assault by tbe plaintiff commensurate with the assault charged upon 
the defendant ; for if the assault proved to have been committed by the 
plaintiff is trilling, and altogether disproportioned to. the assault com- 
mitted by the defendant, and forms no excusable or justifiable cause for 
it, the phiintifl’ will be entitled to a verdict (//). Where, under a plea of 
sou assault demesne^ the defendant proved that the plaintiff got off his 
hors*c, and held up liis stick, and offered to strike the defendant, and the 
latter thereupon gave him a beating, it was held that a moderate battery 
w’as, by reason of the provocation, justifiable, and that, if the plaintiff 
relied upon the fact of the defendant’s having beaten him more violently 
than he ought to have done, the excessive beating should have been 
re])lied, and specially set forth on the record {z). If the plaintiff com- 
plains of having been struck with a stick by the defendant, the defendant 


‘(s) Glynn v. Hnnslon, 2 Sc. N. K. 554. 
(/) Warner v. lihldiford, 4 ,C. 13., N. 
S. 200. 

(i<) Grinhnm v. Willey, ante, y). 505. 
lx) Chiversy. tiuvmje, 5 Kll. 1)1. 007. 
Brandt y. Craddack, 27 Law J., Kxch. 
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{y) Dean v. Taylor, 11 Excli. 08. Cock- 
vrojl V. Smith, 1 Salk. 041 ; Littledule, J., 
lieeve v. Taylor, 4 N. & M. 470. 

{z) Dale v. Wood^ 7 Moore, 33. Penn 
V. Ward, 2 C. M. * IL 338, 
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may, under a plea of son assault demesne^ show that the plaintiff first 
struck him with his fist (a). 

If .the defendant rests his defence upon a plea of the previous hearing 
and dismissal of the charge by magistrates (ante, p. 509), he must pro- 
duce the certificate of the fact of the* dismissal, signed by two justices, 
which will be primd facie evidence of the dismissal of the complaint, 
without proof of the genuineness of the signatures of the magistrates 
who have signed it (A). If the defendant relics upon some plea of justi- 
fication or excuse (ante, pp. 510-513), he must prove so much of his plea 
as constitutes an answer to fhe assault to which it is pleaded. If he 
does that, it is enough, and he is not bound to prove the residue of his 
plea (c). If the plea of justification consists of two facts, each of which 
would, when separately pleaded, amount to a good defence, the plea of 
justification will be supported if one of these facts only be found by the 
jury {^d). 

The usual defences to an action for an assault, and the material circum- 
stances of justification and excuse, have already been considered (ante, pp. 
484-187), also the nature of the evidence requisite to support the various 
pleas that the assa. lit was in self-defence (ante, pj). 483, 484), or in defence 
of the possession of a house or close, or of goods and chattels (ante, p. 484), 
or of the undisturbed enjoyment of a shop or public-house (ante, p. 484), 
or ill resistance of a forcible entry (ante, p. 485), or in preservation of 
the public peace (ante, }). 485), or in the moderate correction of children, 
servants, or apprentices (ante, ])p. 511, 512), or in defence of some neigh- 
bour or friend (ante, p. 511). 

When the defendant justifies in defence of his possession of realty or 
personalty, he must prove the fact of his possession at the time he com- 
mitted the assault, and that the assault was of a defensive and not an 
oflensive character ((?), When he justifies an imprisonment on the ground 
that a felony had been committed, and sets forth circumstances showing a 
reasonable gnnind of suspicion against the plaintiff, and reasonable and 
probable cause for the arrest (ante, p. 512), “ it is for a jury to detcrftiine 
whether the facts set forth on the face of the plea arc proved, and for the 
judge to determine whether or not they amounted to reasonable and pro- 
bable cause, not for suspecting, but for arresting and imprisoning, the 
plaintilf ” (/*). 

“ ProbaUe cause,” observes Tindal, C. »!., “ is, no doubt, a question of 
law, and within the province of a judge to decide ; but the jury must not 

(a) Blunt V. Bnaunumt, ^ Cr. M. K. 149. 

4 la. Oakes v. Wood, 3 M. & W. l-W. (/•) Ante, pp. 4ft4-487. Dean v. Hoyg, 

(/O H & U Viet. c. 113, s. I ; post, cli. 10 Bin^. 349. 

21. (/) Maule, J., West v. Baxendtde, 9 C. 

(c) Atkinson v. Warne, 1 C. M. & R. B. 132. Mure v. Kaye, 4 Taunt. 34. 
627. Broughton v. Jackson, 21 Law J., Q. 15. 

. frfi Sjdlsburg v. Micklethwaite, I Taunt. 205. Hailes v. Marks, ante, p. 512. 
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only find the facts which are supposed to constitute probable cause, but 
they are also warrlinted in forming their conclusion from those facts, and 
it is frequently difficult to draw the line between matter of law and 
matter of fact ” (g). If, in tl^e opinion of the judge, founded on facts 
proved before a jury, there was reasonable ground for suspecting either 
that the plaintiff had committed, or that he was about to commit, a felony, 
he cannot recover damages from a constable for arresting and detaining 
him, although no felony had, in fact, been committed (//). 

Damages recoverable, — “ The court,” observes Tiiidal, C. J., “ never 
interferes with the discretion of the jury as to the amount of damages for 
an assault and false imprisonment, unless they are grossly excessive, or 
clearly founded upon a mistaken or improper view of the matter ” (2). 
The circumstances of time and place as to when and where the assault 
was committed, and the degree of personal insult, must be considered in 
estimating the nature of the offence and the amount of damages. “ It is 
a greater insult to be beaten upoji the Royal Exchange than in a private 
place ” ( 4 *). When the assault is accompanied by a false charge, affecting 
the honour, character, and position in society of the i)laintiff, the offence 
will, of course, be greatly aggravated, and the damages proportionably 
increased ; and if the plaintiff has been assaulted and imprisoned under a 
false charge of felony, where no felony has been committed (ante, p. 400 ), 
or where there was no reasonable ground for suspecting and charging the 
plaintiff, exemplary damages will be recovered. 

Circumstances of provocation and excuse may be given in evidence, in 
mitigation of damages, so long as they do not amount to a justification, 
and could not bo [)leadod as such (/). lint if they constitute an answer 
to the action by way of justificatitm for the assault, tbey must bo pleaded, 
and cannot then be given in evidence in reduction or mitigation of the 
damages (?a). Where, in an action for an assault, it was contended that 
the blow was im intentionally struck, the defendant intending to strike A. 
when he accidentally in the scuftte struck li, Jiosanqnct, J., told the jury 
that there could be no doubt but that, as the defendant struck the plain- 
tiff, the plaintiff was entitled to a verdict, whether it was done intentionally 
or not, but that the intention was material in determining the amount of 
damages {ii). If it he proved that the blow was iinintcntioiially struck, 
and that an ai)ology was immediately offered, the evidence would tend 
materially to reduce the amount of damages. 

Where tlie plaintiff, in an action for an assault and false imprisonment, 

(//) Davis V. Russell^ 3 M. P. 004 ; 5 (Ji) TuUiiitjc v. Wade^ 3 Wils. 18. 

Bing. 354. (/) Post, ch. 23, s. 1. 

(A) livcku'ilh V. Philhify 0 B. & C. 035 ; (wi) Watson v. Christie, 3 B. & P. 384. 

9 D. & K. 4H7. Speck v. Phillips, 7 Dowl. 473. Linford 

(t) Edgell v. Francis, 1 Sc. N, R. 131. v. Lake, 8 U. & N. 270. 

Huckle V. Money, 3 Wils. 800. («) James v. CampbeH, 5 Q. & P. 373. 



518 THE.LAW OF TORTS — ASSAULT — FALSE IMPRISONMENT. [cHAP. XIL 

sought to make the defendant responsible for the consequences of a re- 
mand by the magistrate, it was held that he was liable only for the first 
imprisonment and taking before the magistrate, and not for the remand or 
any subsequent detention thereunder, they being the acts of the justice (o); 
but the defendant will be liable for the injury resulting from the remand 
in an action for a malicious prosecution (/?). 

Where there are several co-trespassers. — Where several persons have 
associated themselves together in the pursuit of a common object, and 
they all trespass upon the plaintiff s land in following out the common 
design, each is answerable fjr the whole of the damage done by all {qy 
And whenever two persons have so conducted themselves as to be liable 
to be jointly sued, each is responsible for the injury sustained by their 
common act. The true criterion of damage in such cases is the whole 
injury which the plaintiff has sustained from the joint act of all. Where, 
therefore, two persons have a joint pu*;pose, and thereby make themselves 
joint-trespassers, and the one beats violently, and the other a little, the 
real injury is the aggregate of the injury received from both, and each is 
responsible for all the damage ; but the malignant motive of one party 
cannot be made a ground of aggravation of damage against the other 
party, who was altogether free from any improper motive (r). 

Prospective damages . — In all cases of serious assault the jury should 
take into their consideration, in assessing the damages, the probable 
future injury that will result to the plaintiff’ from the act of violence 
perpetrated by the defendant, for the damages, when given, are taken to 
embrace all the injurious consequences of the wrongful act, unknown as 
well as known, which may arise hereafter, as well as those which have 
arisen, so that, the right of action is satisfied by one recovery. Thus, 
where the plaintiff’ had received a blow on the head, and sustained little 
apparent injury, and recovered small damages ; and afterwards, and in 
consequence of the blow, a portion of his skull came away, and it then 
appeared that the skull had been fractured, and he then brought a second 
action, which was attempted to be supported on the ground that the 
former recovery was for a mere battery and this for maihem, it was held 
that no action lay, for there was but one blow, and that was the cause of 
action in both suits, and not the consequences. And the distinction was 
pointed out between this case and one of continuing nuisance, where each 
continuance was a fresh nuisance {s). No fresh action, therefore, arises 
by reason of subsequent new damage resulting from the wrongful act, if 
the act itself were actionable ; for, if the action were brought, all the 

fo) Lock V. dshton, IJi Q. B. 8Tfi. (r) Clark v. Newsam^ 1 Exch. 140. 

\P) ch. i;i. (^{) Fetter v. Beate, 1 Ld. liaym. 389, 

(o) Name v. Oldacre, ante, p. 265. 692. 
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damages which he ever could recover for that injury eould be recovered by 
the plaintiff in that action if he succeeded {t). 

Special damages in actions for false imprisonment, — Money paid by the 
attorney of the plaintiff to procure the release of the plaintiff from au 
unlawful imprisonment is recoverable as part of the damages naturally 
and directly resulting from the wrongful act, provided the plaintiff claims 
them in his declaration, “ for a man may say that he has been forced to 
pay that which another, who is his agent, has been forced to pay for 
him ” (u). The allegation that the plaintiff has been forced to pay, &c., 
is a material allegation, and proof of actual payment is necessary to 
support it. Every expense that the plaintiff necessarily incurs in order to 
restore himself to a complete state of freedom from imprisonment is 
recoverable as part of the damages, if the plaintiff has claimed them in 
his declaration. Where a plaintiff, by being bailed, obtained only an 
imperfect release, being in the hands and at the mercy of persons who 
might at any time render him back to gaol, it was held that the expense 
of removing himself from that position was only one of the steps neces- 
sary for completing his discharge from the original imprisonment, and 
that, if it w'cre necessary for the plaintiff to set aside an incpiisition in 
order to restore himself to a complete state of freedom, he was entitled to 
recover the exi)ense thereof, as part of the damages of the original wrongful 
act (.c). 

Evidence in mitigation of damages, — Tn an action for false imprisonment 
in giving the plaintiff in charge to a p#Iice-of!icer, it may be shown, in 
mitigation of damages, that the pl.aintiff had for several days annoyed and 
insulted the defendant, by following him about the streets, and telling 
him to pay his debts (y). But all facts and circumstances amounting to 
a justification, or to a contradiction of a material fact admitted upon the 
record, must be specially pleaded, and cannot be given in evidence in 
mitigation of damages {z). In an action of assault, therefore, a defendant 
cannot, under a plea of not guilty, prove that he committed the assault in 
self-defence, or in fear of his life ; and a sheriff who has imprisoned the 
plaintiff cannot, if he pleads not guilty only, give evidence of his writ in 
mitigation of damages (a). 

The recovery of damages in an action for false imjirisonment is no bar 
to an action for a malicious prosecution (f), 

(/) Coleridge, J., Bommi v. Backhouse, (r) Linford v. Lake, 27 Law J., Exch. 
27 Law J., Q. B. aOO. 384. 

(u) Pritchet V. Bnevey, 1 Cr. & M. 778. (t?) Sptvk v. Phdtips, 5 M. & W. 281. 

(x) Foxall V. Barnett, 2 Ell. «,t 131. 208. (ft) (Jnest v. Warren, I) Exch. 370; 2.') 

23 Law J., Q. B. 7. l.aw J., Exch. 12 J. Taylor’s Ev. 1368, 

(y) Tfiomas v. Powetl, 7 C, & V, 807 ; 3d cd. ; post, cli. 22. 
and seo post, ch. 22. 
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SECTION I. 

OF MALICIOUS CONSPIRACY, MALICIOUS PROBE(;UTTON AND ARREST — MALICIOUS 
ABUSE OP LEGAL PROCESS. 

Malicious conspiracij , — A conspiracy to do an unlawful act, and the 
doing of the act in pursuance of the conspiracy to tlie damage of the 
plaintiff, create a good cause of action against all the parties to the con- 
spiracy. An indictment lies for the mere act of conspiring, but an action 
is not maintainable unless the plaintiff has been aggrieved, or has sus- 
tained “ actual legalcdamage ” by some overt act done in pursuance of 
the conspiracy (c). 

Whore the plaintiff’s declaration of his cause of action set forth that 
he exercised the profession of an actor, and was engaged to perform in 
the character of Hamlet, in Covent Garden Theatre, and that the defend- 


(c; Crompton, J., Castrique v. Behrens, 30 Law J., Q. B. 168. 
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ants and others maliciously conspired together to prevent the plaintiff 
from so performing, and from exercising his profession in the theatre, and 
in pursuance of the conspiracy hired and procured divers persons to go to 
the theatre and hoot the plaintiff, and the persons so hired did in pur- 
suance of the conspiracy go to the theatre and hoot the plaintiff, and 
interrupted his performance, and prevented him from exercising his pro- 
fession, and thereby caused the plaintiff to lose his engagement and divers 
gains and emoluments, and to be brought into public scandal and disgrace, 
it was held that the declaration disclosed a good cause of action {d). 

But a conspiracy to institute legal proceedings and to obtain a judg- 
ment in rem by means of false testimony, and the giving of such testimony, 
and the procurement of the judgment to the pecuniary loss of the plaintiff, 
cannot be mad^ the ground of an action for damages so long as the judg- 
ment remains unreversed, whether the judgment be the judgment of one 
of our own courts of justice or the judgment of a foreign tribunal, if it 
apj)cars that the plaintiff had an opportunity, if he had thought fit to 
avail himself of it, of appearing and controverting the false testimony, or 
if it can be show'u that he did appear and was heard, and that the matter 
was decided against him (c). 

Where the plaintift‘’s declaration of his cause of action sot forth that 
ho was 2^ossessod of j)reniises on wliich he carried on the business of a skin- 
dresser, and that the defendant and another person unlawfully and mali-* 
ciously conspired together to procure possession of a portion of the said 
premises, and set up thereon a secret still for distilling spirits ; that in 
pursuance of such conspiracy they induced the plaintiff to let to them a 
portion of tlic premises, by representing that they Avanted them for the 
purpose of carrying on the business of ink-manufacturers ; and that hav- 
ing thereby got possession of that part of the premises, they set up thereon 
certain jwivate stills, and illegally distilled spirits, and caused it to appear 
that the plaintiff had himself set up the stills, and was illegally distilling 
upon his premises, and that tlie plaintiff in consequence thereof was 
arrested, convicted, fined, and im])risoncd, averring that the plaintiff was 
wholly ignorant of tlic stills being on his premises, it was held that the 
action was not maintainable, as it did not appear that the arrest, convic- 
tion, and imprisonment of the jdaintiff were the direct result of the ivrong- 
ful act of the defendant, or that the defendant should in anywise be made 
responsible for the illegal acts contemplated by him. The defendant’s act 
of conspiring, it was observed, merely enabled him to Obtain possession of* 
part of the plaintiff’s premises. The only ground of damage was the 
plaintiff’s being illegally convicted. And if it could have been shown 
that the conspiracy was entered into for the purjiosc of procuring a con- 

(rf) Gregory v. Duke of /irM;wM;tcA, 0 M. («) Caslrique v. Bchrem^ 30 Law J., Q. 

& Gr. 205 ; ante. pp. 10, 11. B. 163. 
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viction of the defendant for having possession of a secret still, or for un- 
lawfully distilling, the only remedy would have been an action for a mali- 
cious prosecution ; and to such an action the conviction of the defendant 
would be an answer, for it must be assumed that the facts relied upon by 
him were brought before the tribunal for his exculpation, and were decided 
against him (/). 

Malicious exhihition of articles of the peace against another^ supported by 
a false oath of threats having been used, may be made the foundation of 
an action for damages, notwithstanding that the accused party has been 
required to find sureties, and been imprisoned for default, for the truth of 
the articles cannot be controverted before the court, which has no discretion, 
and can pronounce no judgment on the truth of the facts, but arc bound to 
act upon the statement sworn to beforeHhem {g). Whci^,, therefore, the 
plaintiff’s declaraiion of his cause of action set forth that the defendant 
falsely and maliciously, and without any reasonable or probable cause, made 
information on oath before a magistrate that the plaintiff had used certain 
specified threatening language to him, whereby the defendant went in fear 
of bodily harm, and then caused the plaintiff to be arrested and brought 
before justices cf the peace, and required to find sureties, and to be im- 
prisoned, it, was held that the declaration disclosed a good cause of action, 
although it appeared that the proceeding terminated against the accused, 
it being founded upon a statement on oath, which the party charged was 
not at liberty to controvert (//). 

Malicious prosecution, — To put the criminal law in force maliciously, 
and without any reasonable or probable cause, is wrongful ; and if thereby 
another is prejudiced in property or person, there is that conjunction of 
injury and loss which is the foundation of an action (i), “ Malice alone 

is not sufficient, because a person actuated by the plainest malice may 
nevertheless have a justifiable reason for the prosecution. On the other 
hand, the substantiating the accusation is not essential to exonerate the 
accuser from liability to an action, for he may have good reason to make 
the charge, and yet be compelled to abamlon the prosecution by the death 
or absence of witnesses, or the difficulty of producing adequate legal proof. 
The law, therefore, only renders him respoi^sible where malice is combined 
with want of probable cause ” (k). But though abandoning a prosecution 
be not of itself proof of want of probable cause, yet where the prosecution 
is persisted in and kept hanging over the head of the plaintiff for a very 
long time, and is fcen dropped in the very hour of trial, there is strong 


(/) Barber v. Lesiter, 7 C. B., N. S. 
IBI. 

{*j) Bex V. Doherty t l.‘I East, 171. 
Vennfra v. Johmon^ 8 M. & Sc. 847 ; 10 
Bing. 301. 

(A) Steward v. Grometty 7 C. B., N. S. 


101 ; 20 Law J., C. V. 170. 

(t) Churchifl V. Slygcrn, 3 Ell. & Bl. 
937. 

(A) Tindol, C. J., Wiliam v. TayUtr, 6 
Bing. 186 ; 3 M. & r. 350 ; 2 B. & Ad. 
845. 
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^onnd for supposing that the prosecutor had no justifiable reason for 
commencing it (/). 

WImt is evidence of a want of reasonable and probable cause, and of 
malice, — The want of reasonable and probable cause for a malicious prose- 
cution, and the evidence of malice, depend so much upon the particular 
circumstances of the individual case as to render it impossible to lay down 
any general rule upon the subject, but the facts ought to satisfy any rea- 
sonable mind that the accuser had no ground for the proceeding but his 
desire to injure the accused (m). If circumstances of suspicion existed 
which might have been rjadily removed by proper inquiry, and no inquiry 
at all was made, there is evidence of a want of reasonable and probable 
cause, and if in the opinion of the judge there was no reasonable or pro- 
bable cause for the prosecution, the jury may, from that fact alone, infer 
malice (n). Jf a party prefers an indictment, or sets the criminal law in 
motion, knowing at the time he does so that he has no reasonable ground 
for it, that alone is evidence of malice on his part. ‘‘ By the terra malice, 
is meant any indirect motive of wrong. Any motive other than that of 
simply instituting a prosecution for the purpose of bringing a person to 
justice, is a malicious motive on the part of the person who acts under 
the influence of it. If a case is trumped up out of very w'eak and flimsy* 
materials, for purposes of annoyance or of frightening other people, and 
deterring them from committing depredations upon private property, 
there is no legitimate foundation for a criminal prosecution, and persons 
who put the criminal law in motion under such circumstances lay them- 
selves open to a charge of being influenced by malice ” (e). 

From the most express malice, the want of probable cause cannot be 
implied. A man from a malicious motive may take up a prosecution for 
real guilt, or he may from circumstaiiccs which he really believes proceed 
upon apparent guilt, and in neither case is he liable to an action. With 
whatever feelings of malice the defendant may have acted in instituting 
the prosecution, still, if there was reasonable and probable cause for it in 
the opinion of the judge, the defendant is entitled to a verdict (p). 

Prosecution by parties who manifest a consciousness of the innocence of 
the accused. — Proof of the absence of belief in the truth of the charge by 
the party making it and putting the criminal law in motion, is almost 
always involved in the proof of malice. Where the jdaintiff* complained 
of a prosecution for perjury, which the defendant had instituted against 
him for the purpose, as the plaintiff alleged, of suppressing evidence, and 

(/) Gaselec, J., ib. 11)0. C«) St wens v. Mid. Jinit. Co., 10 Exch. 

(m) Tindal, 0. J., 0 Uinjij. 180; 2 B. 250; 22 Law.b, Exch. 228. 

& Ad. 845. Fai-mcr v. Darlimj, 4 Burr. {p) PattesoD. J., Turner v. Ambler, 10 
3072. Q. B. 257. Hailes v. Marks, 7 H. & N 

(/t) Busst V. Gibbonst 30 Law J., Exch. q6. 



524 


THE LAW OF TORTS MALICIOUS PROSECUTION. [cHAP, XIIL 

it was proved that the defendant, on being told that there was not 
sufficient ground for the indictment, declared that it was of no matter, 
and that it would tie up the mouth of the plaintiff in a proceeding in 
which he would be likely to give evidence against the defendant, it was 
held that the judge was right in asking the jury whether the prosecutor 
believed at the time he preferred the indictment that the defendant had 
really been guilty of perjury, and whether he instituted the prosecution 
bond fide under such a belief or from an improper motive, and in telling 
them that if the defendant had acted from an improper motive they might 
infer malice {q), ' ^ 

If a person has been assaulted with a consciousness that, by his own 
misconduct, he provoked the assault, and has no reasonable ground to 
complain of it, and he nevertheless prefers an indictment, upon which the 
plaintiff is tried and acquitted, it is for a jury to say whether the defend- 
ant instituted the prosecution with a consciousness that he was wrong ; 
and if they think so, there is a total ehsence of reasonable and probable 
cause for it, and evidence from which malice is fairly to be inferred (r). 
If the defendant appears to have put the criminal law in motion for the 
purpose of eiifoi ?ing payment of a debt, or obtaining the restitution of 
*goods unlawfully detained, without having any reasonable ground for pre- 
ferring a criminal charge, there is evidence of malice, and of want of rea- 
sonable and probable cause for the prosecution (5). 

If a man’s own declarations and conduct, or the surrounding circum- 
stances of the case, show that an act, which was made the foundation for 
a charge of felony, was not believed by the prosecutor himself to be a 
felony, there is no reasonable or probable cause for a charge of felony. If 
the circumstances show that the prosecutor believed that a party he pro- 
ceeded against as a thief took the goods under an erroneous notion that 
he had a lien upon them, or had a right to take and detain them, there is 
evidence of malice, and of want of reasonable and probable cause for the 
prosecution for a felony (fi). In an action for a nialicious prosecution of 
the plaintiff by the defendant for obtaining goods from the defendant by 
false pretences, it appeared that the plaintiff, who had been insolvent, 
went to the shop of the defendant in his absence and obtained live shil- 
lings’ worth of marble hall-paper from his assistant, saying that it was for 
Mr. Hills, a neighbour, .and that the bill was to be made out to Mr. 
Hills, which was done, and the bill was delivered to the plaintiff, who took 
it and the paper away with him ; but Mr. Hills had not authorised the 
plaintiff to get the paper, and would not pay for it, and the defendant was 

(7) Tlafldrick v. Ueslopy 12 Q. B. 207. M'ThmM v. Jtookcy 2 Bing. N. C. 210; 

Broad v. 8 Se. 00 ; 5 Bing. N. C. ante, p. 022. 

722. (<) Huntley v. Simsofif 2 H. & N. COO ; 

(r) Hint^ny. Heathery U M. & W. 131. 27 Law J., Exch. 134. 

(s) Brooks V. Warwick, 2 Stark. 303. 



SECT. 1 .] MALICE — WANT OP REASONABLE AND PROBABLE CAUSE. 625 

told this a few hours after the paper had been obtained, and knew who the 
plaintiff was, and' where he resided, but made no complaint against him 
for three months ; and being asked the reason, said that the transaction 
had slipped his memory, until he was going through his books, when, 
seeing the entry of the paper against Mr. Hills, he went to him, and find- 
ing that he still repudiated the transaction, and refused to pay for the 
paper, he went before a magistrate, and charged the plaintiff with having 
obtained the paper by false pretences. Upon these facts Wightman, J., 
asked the jury, first, whether they thought the plaintiff obtained the paper 
by falsely pretending that it was for Mr. Hills ; and this question being 
answered in the afiirmative, they were then asked whether they thought 
that the defendant, at the time he went before the magistrate, be- 
lieved that the plaintiff intended to defraud him of the price of the 
paper ; and this question being answered in the negative, Wightman, J., 
held that there was no reasonable and probable cause for the prosecu- 
tion (?/). 

Any statements or declarations made by the defendant tending to show 
that he was actuated by spite and ill-will in instituting the prosecution is 
of course evidence of malice (x). “ When a person says to the prosecutor 

of an indictment for perjury that there really is no case against the man 
he has indicted, and the prosecutor answers, ^ I indict him to stop his 
mouth,’ there is reasonable evidence from which a jury may infer that the 
prosecutor knows that the man is not guilty, but only indicts him for the 
purpose he has mentioned ” (?/). 

The fact that overseers of the poor have got out a summons before 
justices, and have caused a warrant of distress and a warrant of arrest to 
issue against the plaintiff for the non-payment of poor-rates, they know- 
ing at the time that the })laintiff was bankrupt, and had obtained his 
protection, is no evidence of malice to support an action for a malicious 
prosecution against the overseers (-?). 

Prosecutions under the advice o f counsel . — It is no answer to an action 
for a malicious prosecution to show that the defendant was bound over by 
recognizance to prosecute and give evidence, if it appears that the prose- 
cution originated in malice, and that the recognizance was the result of 
prior malicious proceedings, instigated by the defendant (ja). Counsel’s 
opinion is of no avail to a man who has instituted an unfounded and mali- 
cious prosecution. “ It would ho a most pernicious practice,” observes 
Heath, J., “ if we were to introduce the principle that a man, by ob- 


(w) Williams V. Banks^ 1 F. & F. .557. 
(j:) Michell v. Williams, 11 JM. & W. 
217. 

(y) Maiile, J., Heshp v. Chapman, 
Law J., Q. 1). 49. 


(z) Philips V. Naylor, 4 H. A N. 50.5 ; 
27 Law .1., Fxch. 222. 

(a) Duhais V. Keats, 11 Ad. & E. 3.32. 
Fitz John v. Mackinder, 30 Law J., 0. P. 
257. 
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taining the opinion of a counsel, by apj)lying to a weak man or an 
ignorant man, may shelter his malice in bringing an unfounded prosecu- 
tion ” (6). 

“ A prosecution,” obseiTCS Cockburn, C. J., “ though in the outset not 
malicious, may nevertheless become rhalicious in any of the stages through 
which it has to pass if the prosecutor, having actpiircd positive knowledge 
of the innocence of the accused, perseveres malo animo in the prosecution, 
W'ith the intention of procuring 'per nefas a conviction (c). 

In a recent action for a malicious prosecution it appeared that the 
defendant had sued the plaintiff in the county court, who pleaded a set- 
off, and the defendant, in order to get rid of the set-off, forged 'a receipt of 
the plaintiff’s for a sum of money, and swore before the county-eoiirt 
judge that the liandwriting to that receipt was the handwriting of the 
plaintiff. The plaintiff denied it, and the county-court judge, believing 
the plaintiff to have been guilty of pirjur}", coinniitted him for trial, and 
bound over the defendant to 2 n*osecute. The defendant proceeded to the 
assizes, 'went before the grand jury and j)rocured a bill of indictment to be 
found agains'- the plaintiff, and stuck to the charge at the trial, and 
endeavoured to iiiaintain it by perjured evidences, but the 2 )laintiff was 
acquitted. The plaintiff then brought an action against the defendant for 
a malicious prosecution, and having satisfied a jury that the defendant 
preferred the charge with the knowledge of its falsehood, recovered 200/.; 
and it was held that the action was maintainable, because the defendant 
I)crsisted to the last in the false charge, having no reasonable or probable 
cause for the chaj’ge, but preferring it with knowledge of its falsehood, 
and endeavouring at the trial to maintain it Avith further and perjured 
evidence (fl). “ Hut for the order of the county-court judge,” observes 

Willes, J., “ the action Avould, beyond all doubt, have been maintainable, 
and then that ord(‘r ought not to aid the defendant ; first, because it 
W'as occasioned by his own contriA'ance and Avrong ; and, secondly, because 
as a judicial act it is void, having been obtained by fraud of the 
court ” (<?). Although the defendant AA'as compelled to prosecute, there 
was nb compulsion ui)on him to persist in a false charge. He might 
have discharged his recognizances by a 2 )pearing and telling the truth. 
“ It is supposed,” obscTA^es I^ord Denman, “ that a charge cannot be pre- 
ferred before a grand jury maliciously, if the party be bound to prefer it, 
though the recognizance be obtained in consequence of his malicious 
proceeding. I have not the smallest doubt that a recognizance so 
obtained docs not justify the party, or prevent his subsequent conduct 
from being malicious.” “ If an unwilling party,” further observes Little- 

(/y) Hewhtiy. Cntrlilcy, 5 Taunt. 28.‘l. 

(r) Fitz John v. Mackinder^ IJO Law J., 

C. V. 261. 


(d) Tb. 257. 

(f) 8 W. R. 311. 
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d«alc, J., “ were bound over by recognizance to prosecute, the recognizance 
would furnish an tinswer for this reason only, that in such a case the 
plaintiff could not prove that the defendant was actuated by a malicious 
motive ” (/). 

Malicious complaints before magistrates — Maliciously causing a justice's 
warrant to he issued agamst the plaintiff. — If a defendant maliciously and 
without reasonable and probable cause has attended before a magistrate 
and made a complaint, and induced the magistrate to issue a warrant 
against the plaintif!*, the defendant is responsible in damages in an action 
for a malicious })rosecution. If he goes before a magistrate and states 
that he has just cause to suspect that the plaintiff has robbed him, and 
upon that representation a warrant is granted, it docs not lie in his mouth 
to say that the magistrate ought not to have granted the warrant ; and if 
he has knowingly made a false charge, and had no real bona-fide ground 
• of suspicion, he is answerable for it {g). But to show that the defendant 
was induenced by malice, it must be proved that the charge was wilfully 
false, or that the statements made by him before the magistrate were 
untrue to his knowledge, at the time lie made them (A), or that they were 
of such a nature that no well-intentioned person would state them, and 
found a criminal charge upon them, without ascertaining whether they 
were true or false, the means of inquiry and of ascertaining the truth 
being within his reach, if he had thought fit to avail himself of them. 
“ A man may jircfer a charge cither on the foundation of what he knows 
or of uhat he suspects. But there is a wide dinercnce, as it regards both 
the accuser and the party accused, whether the charge be made on the one 
ground or the other. That which is founded on the accuser’s own know- 
ledge will require proof to that extent to warrant such a charge; whereas 
that which rests on suspicion only will be satisfied by circumstances suffi- 
cient to induce suspicion on the mind of a cautious person.” “ This dis- 
tinction,” obser\'(?s Bayley, J., ‘‘betw^cen a direct charge and one upon 
suspicion only is well known, I may know that a person has stolen my 
property by having seen him commit the act, or by having heard him 
confess it, and in either of these cases the charge would proceed directly 
from my own knowledge, but information to a less extent might reason- 
ably create in me a suspicion, and then the charge would proceed in a form 
less direct ” (/). 

It has been held, that if a party goes and lays his complaint of the loss 
of his property before a magistrate, and tells him of its having been taken 
or appropriated by the plaintiff*, the complaining party is not responsible 
for what the magistrate may think fit to do upon the strength of this 

(/) Dnhoh V. Kvnts, 11 Ad. & E. 33*2. (A) Cohen v. Af organ y 0 D. & R. 8. 

n\gafi V. «7o7c, 8 \V. Ji. 307. (/) JJavis v. ^oakey 6 M. & S. 32. 

((y) £lsee V. Smithy 1 D. & R. 105. 
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information. If, therefore, the magistrate, acting upon the statement or 
deposition bond fide given, treats tlie matter as a felony, and issues his 
warrant for the apprehension of the plaintitt’ on tlie charge of felony, and 
in so doing forms an erroneous judgment, and conceives that to be a felony 
which is not a felony, but only matter for a civil action, the complaining 
party, who has thus set the magistrate in motion and caused the warrant 
to be issued, is not responsible for the erroneous judgment of the magis- 
trate, and the acts consequent thereupon (/j). But if there is no reason- 
able or probable cause for a charge of felony, and a charge of felony is 
made, the party preferring the charge will be responsible for it, thougli lie 
acted under the advice of the magistrate, and preferred the charge at his 
suggestion. 

It is very oft(jn a very doubtful question whether a j)avticular offence 
amounts to a felony, and it ofteiis depends upon the fact of the prisoner’s 
having acted with conscious dishone^Ly, or under a notion of right on his 
part. But “ some persons suppose that no man can lay his hands on goods 
that do not belong to him without being guilty of felony. If you could 
get at the boctom of a man’s mind, ho might say he was justified, because 
the plaintiff had no right to do it, no matter how honest his intention ; 
but if that is his opinion, it is a blunder on his part, and one of those 
blunders,” observes Bramwell, B., “ for which a man who commits it should 
be punished, as it is very likely that the person charged with felony 
through the blunder will, as long as he lives, be sometimes asked whether 
he had not been had up before the magifctratc for felony ” (/). 

It is not necessary, in order to maintain an action against a person 
for having made a false and unfounded charge of felony against another 
before a magistrate, to show tliat the charge was taken down in writing, 
and acted upon by the magistrate. But it is necessary that the jury 
should be satisfied that it was made to the magistrate with the view 
of inducing him to entertain it as a charge of felony (?/?). 

Continuance by defendant of proceedinys commenced without his know- 
ledge. — When the j)roceedings have not been commenced by the defendant, 
but have only been continued by him, his responsibility commences at the 
point at which he becomes cognisant of the proceedings. And there is a 
material distinction between instituting a j)rosecution and merely attend- 
ing the hearing upon a proceeding already commenced. It docs not at 
all follow that the defendant, by attending the hearing, adopts the pro- 
ceelling, or renders himself rcs])onsiblc for the motives or actions of the 
person who instituted it, although that person may be an agent of the 
defendant {n). 

(A) Leitjh V. Wvhh n Esp. 1C5. Wyatt Exch. 137 ; 2 II. & N. COO. 

V. White, 6 H. & N. ^71 ; 2U Law J., (m) Clarke v. Postan, C C. & P. 420. 

Excli. ; ante, pp. 504.50G. («) Weston v. Beeman, 27 Law J., 

(/) Huntley y.-Himson, 27 Law J., £xch. 57. 
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JEffect of the complaint or information before the magistrate being followed 
up by a conviction of the plaintiff. — A conviction of the plaintiff by a 
magistrate, so long as it has not been reversed on appeal, affords a con- 
clusive answer to the charge that the complaint or information which led 
to it was founded in malice, and was preferred ' without reasonable or 
probable cause (o). 

Maliciously causing a search-wari'ant to issue. — If a person, without rea- 
sonable and probable cause, and from malicious or corrupt motives, causes 
a search-warrant to issue, he is liable to an action for damages at the suit 
of the party who has been damnified by the execution of the warrant ; 
but if a party goes before a magistrate, and lays before him fair grounds 
of suspicion for the magistrate to exercise his judgment upon them, and 
the magistrate thinks fit, in the exercise of the functions of his office, to 
issue the warrant, the person so attending before the magistrate is not 
then responsible for the issue of the warrant, unless he has knowingly or 
recklessly, and without due inquiry, sworn to what was false (p). 

Malicious prosecution by court-martial. — An action for a malicious pro- 
secution will not lie at the suit of a subordinate officer against his com- 
manding officer for maliciously, and without reasonable or probable cause, 
bringing him to a court-martial, as it is an act done in the course of dis- 
cipline, and under the powers legally incident to his situation in the public 
service {q). 

Malicious assertion of a legal right. — The malicious assertion of a legal 
right is not actionable. “ Let a prosecution be never so maliciously 
carried pii, yet if there be probable cause or ground for it, no action for a 
malicious prosecution will lie ” (r). No man can be sued for the exercise 
of his legal right to issue execution upon a judgment, though it be 
averred that he acted maliciously, and without reasonable and probable 
cause (.s). 

Malkicnis and unfounded actions. — If one man prosecutes a civil action 
against another maliciously, and without reasonable and probable cause, 
an action for damages is not maintainable against the prosecutor of the 
action. Thus, if one man slanders another in an action in a proper court 
no action will lie for it {t). There is a great difference between the 
bringing of an action and indicting maliciously and without cause. When 
a man brings an action he claims a right to himself, or complains of an 
injury done to him; and if a man fancies he has a cause of action he may 


[p) Mellor v. Baddcley^ 2 Cr. & M. 
07H ; post, ch. Ui. 

(p) Coopin' V. Booth, 3 Ksp. 144 ; cited 
1 T. R. 535. Philips v. Nayhw, 4 II. & 
N. 565; 27 Law J., Excli. 222; 28 Law 
J., Kxch. 225. , 

(7) Johnstone v. Sutton, 1 T. B. 548. 


Sutton V. Johnstone, 1 Bro. P, C. 76. 
Floyd V. Barker, 12 Rep. 23. 

(r) Anon. 0 Mod. 73. 

(#) Roret V. Lewis, 5 D. & L. 373. 
Magnay v. Burt, 5 Q. B. 304. 

{i) Beauchamp v. Croft, Keilw. 26. 


M M 
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sue and put forward his claim, however false and unfounded it may 
be. The common law, in order to hinder malicious, and frivolous, and 
vexatious suits, provided that every plaintiff should find pledges, which 
were amerced if the claim was false. But that method became disused, 
and then to sup])ly it the statutes gave costs to the successful defendants. 
But there was no anierccuicnt upon indictments, and the party had not 
any remedy to reimhursc himself but by action. But if A sues an action 
'against B for mere vexation in some cases upon particular damage, B may 
have an action, but it is not enough to say that A sued him fatso et 
malitios€j but he must show the matter of the grievance specially, so that 
it may appear to the court to be manifestly vexatious (?/). 

Malidousti/ puffitif/ the process of the law in motion in. the name of a 
pauper or insolvent, — No action will lie for improperly j)romoting a civil 
action in the name of a third person, unless it was alleged and proved 
to have been done maliciously, and wHhout reasonable or probable 
cause f-r); but if there be malice and want of reasonable or probable cause 
the action will lie, provided there be also legal damage (//). If the 
plaintiff in an action charges the defendant with having maliciously, and 
without any rcasonabie or probable cause, commenced and }>rosccuted an 
action against him in the name of a third person for his (the defendant’s) 
own benefit, whereby the plaintiff has sustained damage, and it appears 
that the party so wrongfully put forwaul by the defendant was a person 
in solvent circumstances, the action will bo defeated, inasmuch as the 
award of costs upon the failure of that action would, in contemplation of 
law, have been a full compensation for the unjust vexation caused by the 
bringing of the action, and no damage W'OJild be deemed to have been 
sustained ; but if it appears that in the previous action there w^as judg- 
ment of non-suit, with an award of costs, and that the plaintiff was a 
pauper, or an in -ol vent, and could pay no costs, and that the defendant 
knew of the insolvency of the plaintiff at the time lie induced the latter to 
bring the action, and had himself no interest in the subject-matter of the 
suit, there would appear to be a good ground of action (^). 

Maliciously issuing e:recuti(fn for a larger sum than is (he upon a judg- 
ment — Process of execution on a judgment for the pur])osc of obtaining 
the sum recorded is primd facie lawful, and the judgment creditor cannot 
he rendered responsible in damages for issuing execution for more tlian is 
due upon the judgment, unless some actual damage can be shown te’have 
been sustained by the plaintiff therefn/iu. It is not enough for the 

(w) Unviie v. Iloherts, 1 Ld. Raym. .‘J74; 21 Law J., C. P. 3. Mwnod v. Momjer^ 

1 Salk. 13. Styles, 37H, Wafet'er v. Ftremnn^ Hob. 

(j:) V. Ltm/in., 4 Q. B. ^83. 2(1(1. Suvile v. Roberts, 1 Ld. llayrn. 378; 

(y) Williams, J., 11 0. B. 730; 1 Roll. 12 Mod. 208. Fechellx. Watson, S M. & 
Abr. Action sup. Case, 11. pi. 1, p. lOl. W. 01)1. 

(z) CoUereJl v. Jones, U C. B. 728, 730 ; 
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plaintiff to show that ho was arrested and kept in custody for a greater 
amount than was due upon the judgment. He must also prove that by 
reason of the arrest and detention for the larger sum his imprisonment 
was prolonged, or the expense of obtaining his discharge increased. His 
remedy, where the thing has been done inadvertently without malice, is 
to apply to the court, or a judge, that he may be discharged, and that 
satisfaction may be entered up on payment of the balance justly due. 
“ But it would not bo creditable to our jurisprudence,” observes Lord 
Campbell, “ if the debtor had no remedy by action where his person or his 
goods have been taken in execution for a larger sum than remained due 
upon the judgment, the judgment creditor knowing the sum for which 
execution is sued out to be excessive, and his motive being to oppress or 
injure his debtor. I'he court or judge to whom summary application is 
made for the debtor’s liberation can give no redress beyond putting an 
end to the process of execution on j)ayment of the sum due, although 
by the excess the debtor may have sulfered a long imprisonment, and 
have been utterly ruined in his circumstances ” (a). An action therefore 
is maintainable against a judgment creditor for maliciously and without 
reasonable or probable cause indorsing a writ of ca. sa,^ issued on such 
judgment to levy a larger sum than was due, and causing the debtor to 
be arrested thereunder, and it is not necessary for the plaintiff before 
bringing the action to obtain liis discharge from custody by order of the 
court or a judge {b), • 

Malicioufilu causing on extent to issue, — If a defendant, from feelings of 
ill-w’ill, and with a view to annoy and injure the plaintift’, prays an extent 
to secure a debt due from the plaintifl* to the crown, under the pretence 
that the debt is in danger of being lost to the crown, when he knows it 
not to be in danger, or has no reasonable or probable cause for believing 
it to be in danger, he will be responsible in damages in an action for a 
malicious prosecution. jSuch a proceeding is calculated to affect the 
plaintiff’s credit, and bring demands upon him, and be productive of 
injurious and even ruinous consequences to him. In the action for the 
malicious prosecution, the law requires that the writ of extent should be 
traced to its close, and that may be done by showing it to be discharged 
by the court, though upon an arrangement, and by consent (c). 

Malicious proceedings in bankruptcy, — ^An action for a malicious pro- 
secution will lie against j)ersons who petition for an adjudication in 
bankruptcy, without reasonable or probable cause, and knowingly and 
wilfully, or recklessly, swear to depositions false in fact (cZ). In order to 

(a) Churchill v. Shfgvn, 3 Kll. «tr BI. {h) (lUdingy, Eyre^t^lJjiw 
038 ; 123 Law J., Q. Si. 308. Jvuiuys v. (<•) Crait/ v. Hastily 4 Q. B. 402. 

Flarenccy 2 C. B. 407; 20 ib. C. P.'277. (r/) Farley v. DankSy 4 Fdl. & Bl. 409. 

Wentworth v. DuUenf 0 B. it C. 849. Brown v. Chapman y 1 AV. Bl. 427. 
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prove a want of reasonable or probable cause, the proceedings must be 
superseded or set aside before the commencement of the action, for the 
very existence of a commission of bankruptcy has been held to be evidence 
of probable cause {e). The mere fact of the proceedings having been 
superseded or set aside, does not of itself establish the fact of the want of 
probable cause for tlicm, and the plaintiff must give some primd facie 
evidence of want of probable cause, in order to put the defendant upon 
proof of the existence of probable cause (/). 

Malicious abuse of legal process, — Whoever makes use of the process 
of the court for some private purpose of his own, not warranted by the 
exigency of the writ or the order of the court, is aiiieiiable to an. action 
for damages for an abuse of the process of the court. Thus, where the 
defendant having instituted legal proceedings against the plaintiff, and 
caused a writ to be issued against him, employed the officer charged with 
the execution of the process to do a ‘'pecific thing that he was not 
warranted by the writ to do, viz. to use it as a means of compelling the 
plaintiff to give up a ship’s register, it w'as held that the defendant was 
responsible in dai.iagcs to the plaintiff for causing him to be arrested and 
detained until he had given up the register, and for the injury he had 
sustained in being deprived of the register which he had given up to 
obtain his release from custody. And when the complaint is, that the 
process of the law has been abused and prostituted to an illegal purpose, 
it is perfectly immaterial whether or not it issued for a just cause of 
action, or wdiether the suit was legally terminated or not {g). 

Malicious detention of judgment debtors after tender of the debt and costs , — 
The Common I^aw Procedure Act, 1852 (15 & IG Viet. c. 76), authorises 
the sheriff, gaoler, or person in whose custody a prisoner may be, under a 
writ of ca. sa, to discharge such prisoner on receiving an order in writing 
from the attorney in the cause ; but the attorney is not to give the 
discharge without the consent of his client, nor is the sheriff or gaoler, or 
person having the prisoner in custody, to liberate him, if the judgment 
creditor gives him notice not to do it. If, therefore, the latter, after 
tender of the amount of the judgment debt and costs, refuses to consent 
to the discharge of the prisoner, or interferes to prevent his liberation, he 
will be guilty of a wrongful act, and may render himself liable to an 
action for maliciously refusing to discharge the prisoner, and detaining 
him unlawfully in custody (h). 

Malicious airest, — The very important alteration in the law effected 
by the statute 1 & 2 Yict. c. 110, has materially altered the nature of 

(tf) WUUcorth V. Han,2 B. & Ad. 008. N. C. 212. Beywood v. ColUnge, 0 Ad. & 

(/) Hay V. Weakley, 5 C. & P.301. E. 274. 

Cotton V. Jfjmes, 1 B, & Ad. 134. (A) Crozer v. Pilling, 4 B. C. 20. 

(jf) Grainger v. Bill, & Sc. 080 ; 4 Bing. 
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the action for a malicious arrest. Bj the first section of that statute 
arrest on mesne process is abolished ; but by section 3 it is enacted, that 
if a plaintiff shall, by the affidavit of himself or of some other person, show 
to the satisfaction of a judge 'that he has a cause of action against the 
defendant to the amount of 20Z. or upwards, and that there is probable 
cause for believing that the defendant is about to quit England, then it 
shall be lawful for the judge, by special order, to direct that the defendant 
may be held to bail for such sums as the judge may think fit, not 
exceeding the amount of the debt or damages ; and thereupon it shall bo 
lawful for the plaintiff to make the arrest within the time limited by the 
order. The defendant when arrested is to remain in custody (s. 4) until 
he has given bail, or made a deposit to secure the debt and costs. The 
order for the arrest may be made (s. 5) at any stage of the proceedings, 
and the party arrested is enabled (s. C) to apply to a judge or to the 
court for a rule or order upon the jdaintiff, to show cause why he should 
not be discharged out of custody, and the judge or court may make such 
order thereon as may seem just. 

The foundation therefore on which the liability of a person for a 
malicious arrest must now rest is, that the party obtaining the order or 
authority from a judge for the arrest has imposed on the latter by some 
false statement, some svggestio falsi or svppressio veri, and has thereby 
satisfied him not only of the existence of the debt to the requisite amount, 
but also that there is reasonable ground for supposing the debtor to be 
about to quit the country. If, without fraud or falsehood, upon an 
affidavit fairly stating the facts, the party succeeds in satisfying a judge 
that the defendant is about to quit the country, and so obtains an order 
for a capias to arrest him, he is not liable to an action though the 
defendant had no such intention. 

The party arrested has the power of making an application to a judge 
or the court praying to be discharged out of custody, and the discharge 
will bo granted as a matter of course if such party succeeds in satisfying 
the judge or court that he has not, nor ever had, the intention imputed 
to him ; but the discharge affords no ground of action against the party 
procuring the arrest, if the original order for the arrest was fairly 
obtained (i). Where, however, the facts are not truly stated in the 
affidavit, and the court or judge has been put in motion without reason- 
able and probable cause, and the party making the affidavit, or procuring 
the order for the arrest, was guilty of falsehood in the affidavit, or of 
culpable negligence in swearing to facts without knowing whether they 
were true or false, there will be evidence of malice, and he will be 
responsible in damages (^). 

(i) Daniels v. Fielding, 16 M. & W. {k) Gibbons v. Alison, S C. B, 186 
207. Ross V. Norman^ 5 £xch. 359. 
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Any statements or declarations made by the defendant tending to show 
that he had no reasonable or probable cause for believing, and did not 
believe, that the plaintiff was about to quit England, is of course evidence 
against him to shoAv that he was actuated by malicious motives in pro- 
curing the order for the arrest (/). 

The arrest by a sheriff under a writ from any of the Queen’s courts of 
a person i>rivilege(l from arrest by reason of attendance as a witness under 
the process of another court, docs not form the ground of any action at 
Jaw, though it is alleged to have .been done maliciously (m). 

What amounts to a mciUclons amst — Proof of actual custody, — Where 
the party submits to the process, oi to the commands of an' officer 
intimating that he is in custody, there is a perfect arrest. Actual 
contact is not nocess^.ry, as we have seen (ante, p. 487), to constitute an 
arrest. Where the defendant for purposes of extortion liad placed a writ 
in the hands of a slieriff’s officer, with instructions to arrest the plaintiff 
unless he 'would give up some property, and the officer finding his way to 
the plaintiff’s sick-bed produced the writ and demanded the property, 
telling the plaintiff that unless it was delivered up to him a man would 
be left with him, and the jilaintiff yielded to the pressure and gave up 
the property, it was held that these facts amounted in judgment of law to 
an arrest (n). 


SECTION II. 

OF ACTIONS FOR MALICIOUS ARREST AND MALICIOUS PROSECUTION. 

Actions for a malicious arrest are maintainable, as we have seen, when- 
ever a party has obtained an order or authority from a judge to make an 
arrest, by imposing some false statement upon the judge knowingly and 
designedly, and for the purpose of obtaining some undue advantage, or by 
stating certain facts as being tnie within his knowledge, when he knew 
nothing about them, or his belief in the truth of a particular statement, 
when he had no reasonable or probable cause for his belief (post, ch. 18. 
8. 1). We have seen, also, that an action is maintainable by a judgment 
debtor w’ho has been arrested and imprisoned for more than is due upon 
the judgment, if his imprisonment has thereby been prolonged, or the 
expense of his obtaining his discharge has been increased, and actual 
damage can be proved to have been sustained by him from the commission 

(Z; Petrie v. Lammt, 4 Sc. N. R. 330. (m) Magnay v. BuH, 5 Q. B. 381. 

. (m) Grainger v. i/i//, 5 Sc. 580. 
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of the wrongful act (ante, p. 531). “ It is obvious,” observes Lord 
Campbell, “ to common sense, that a debtor may be grievously damnified 
by reason of the execution under a ca. sa, being for the full amount of 
the sum recovered by the judgincnt, where only a very small sum is due ; 
his imprisonment is thereby likely to be greatly prol< nged, and though, 
by the mere force of the writ, the sheriff is not autliorised to receive the 
money, to levy which is the great object of the execution, it is well 
known, and may be capable of proof, that in practice the attorney for the 
judgment creditor may name a special bailiff, to whom the warrant is to 
be directed, and that he is authorised to discharge the debtor on payment 
of the sum endorsed on the warrant, to be levied with poundage and 
other expenses. At any rate, it is quite clear that, by a declaration on 
the warrant that tlie whole sum recovered is to be levied, although the 
greatest part of it has been paid, the debtor must be greatly embarrassed 
and delayed in raising the small balance, remaining due, and in applying 
for his discharge (o). We think, therefore, that an action is maintain- 
able whenever execution has been sued, and the person or goods of the 
judgment debtor have been taken in execution for a larger sum than 
remained due upon the jiulginent, this being shown to be done maliciously, 
and A>ithout reasonable and probable cause, and to have produced actual 
damage to the judgment debtor.” 

PeuiJenvy of a rule for a criminal information ayainM the defendant — 
The mere fact of a criminal information Ixdng pending against the defend- 
ant on the prosecution of the |)laintiff, for the same subject-matter, is no 
ground for staying tln^ proceedings in the action ; but if the plaintiff has 
resorted to his private remedy, by way of action, the court will not in 
general allow him to j)rocecd with the criminal information until the 
action has been discontinued (^>). 

Parties to be made defendants. — It is immaterial whether the defend- 
ant alone makes the. charge, or whether he stirs up and procures another 
to do it. In either case he is liable in damages {(f). If, for the gratifi- 
cation of his malice, a man gives his agent a plenary authority to institute 
a prosecution against another, he is equally resjxmsible for all that is 
done under it; and if the agent have no cause for the proceeding, theT 
principal is responsible, for it is Ids duty to inquire whether the proceed- 
ing be well founded or not. If, as against the agent, there was an absence 
of reasonable and probable cause for the prosecution, that is sufficient as 
against the principal, by whose authority and direction the agent acted fr)^ 
But if the agent institutes the proceeding of his owm head, and without 


(o) Chtirchill v. Slygers^ n Ell. & Bl. (7) Sarite v. Boherts, 1 Ld. Rayin. iJ77. 
020; 23 Law J., Q. B. JUl. {e) Michcll v. Uliiiams, 11 M. & W. 

(/i) Caddy v. BarhWj I M. & R. 278. 218. 

Bex V. Sparrow j 2 T. R. 108. 
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the instigation or direction of the principal, the latter will not be respon- 
sible for the unauthorised proceedings of his agent, unless he adopts them 
and continues them with knowledge of all the circumstances. When 
proceedings have been commenced by an agent without the knowledge of 
the principal, the responsibility of the latter commences at the point at 
which he becomes cognisant of the proceedings (s). 

If an attorney maliciously, and without reasonable and probable cause, 
knowing that his client has no just claim against the plaintiff, assists in 
putting the law in motion, and cfTects an unlawful and malicious arrest, 
he, as well as his client who haS authorised the proceeding, will be respon- 
sible in damages {t). If, in an action for a malicious prosecution against 
A and if, su})portcd by proof that both A and B entered into a joint 
recognizance to prosecute and give evidence, it appear that A only 
employed the attorney, and that B attended before the magistrate and 
the grand jury at the request of the attorney, B will be entitled to an 
acquittal (w). 

A railway company is not liable for a malicious prosecution instituted 
by their servant without the knowledge or direction of the company, and 
a doubt has been thrown out as to whether a corporation can be actuated 
by that sort of malice that is essential to the maintenance of an action for 
a malicious prosecution (.r). 

Declarations for a malicious arrest under a judge’s order should show 
that the defendant went before one of the judges of the superior courts, 
and falsely and maliciously, and without any reasonable or probable cause, 
represented and protended to the judge that the defendant, or some third 
party, had a cause of action against the plaintiff for a sum exceeding 20/., 
and that there was probable cause for believing that the plaintiff was 
about to quit England ; and, by means of such false and malicious repre- 
sentation, caused and procured the judge to make a special order, direct- 
ing that the plaintiff might be held to bail, and then maliciously, and 
without any reasonable and probable cause, sued out a writ of capias, 
and caused the plaintiff to be arrested and imprisoned under the said 
writ {y). 

Declarations for maliciously arresting the plaintiff on a ea. sa. for more 
than was due upon the judgment must show that some actual damage has 
been sustained by the plaintiff from the wrong done. It is not enough to 
allege that the judgment had been partly satisfied, and that execution was 
sued out, and the plaintiff arrested and imprisoned for a larger sum than 
remained due upon the judgment. The declaration usually sets forth the 

(«) Weston y. BeemaPf 27 Law J., Exch. 352 ; 23 Law J., Exch. 328. 

• (y) Petrie v. Lamontf 4 Sc. N. R. 335 ; 

{/) Stor/elry v. Hornidyc, 8 C. P. 16. 3 M. & Gr. 702. Daniels v. Ficldinyy 16 

(mJ Eager v. Dyott, ri C. & P. 4. M. dk W. 200. Jloss v. Eorman, 5 Exch. 

(j-) Stevensy, Mid. Rail. Co., 10 Exch. ' 350, 
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recovery of judgment by the defendant in a certain action, in which the 
defendant was the j^laintiff and the plaintiff was the defendant, the receipt 
by the defendant of a certain sum in part payment and satisfaction of the 
judgment, and that the defendant nevertheless wrongfully and maliciously, 
and without any reasonable or probable cause, sued out and endorsed a 
writ of ca. sa, for the whole of the debt, and delivered the writ so endorsed 
to the sheriff, and caused the plaintiff to be imprisoned under the said 
writ to satisfy the defendant the whole of the debt, whereas at the time of 
the suing out and endorsing the writ a certain specified smaller sum, and 
no more, was due from the plaintiff upon the judgment ; and that the 
plaintiff, after he had been taken and imprisoned, and long before his dis- 
charge from custody, was able and willing, and offered to pay, and was 
afterwards discharged from imprisonment* on paying, the specified smaller 
sum and no more, and tliat the plaintiff, by reason of the premises, was 
l)revented from attending to his business, was injured in his credit, and 
was put to and incurred divers costs and expenses for his maintenance 
during the said detention, and in obtaining his discharge (z). 

In an action for maliciously and without reasonable and probable 
cause indorsing a writ of ca, sa, with directions to levy a larger sum 
than was due upon the judgment, and causing the plaintiff to be arrested 
thereunder, it is not necessary to show on the face of tlic declaration that 
the plaintiff had been discharged from custody by order of the court or a 
judge, for by yielding to the extortion and paying the money he does 
not deprive himself of his legal remedy for the wrong done to him {a). 

Declarations for a malicious prosecution usually set forth that the 
defendant, at a specified time and place, appeared before one of Her 
Majesty’s justices of the peace then acting in and for a certain specified 
locality, and falsely and maliciously, and without any reasonable and pro- 
bable cause, charged the plaiiitifl' with a felony or a misdemeanour, as the 
case may be, specifying the nature and substance of the charge as laid in 
the infoi-mation before the justice, and averring that the defendant 
thereby caused the justice to grant his warrant for the apprehension of 
the plaintiff, and bringing him before the justice, or some other justice, 
to be dealt with according to law ; and that the defendant, under and by 
virtue of the warrant, procured the arrest and imprisonment of the plain- 
tiff for a certain specified period ; and then caused him to be conveyed in 
custody before certain named justices, then acting as justices in and for a 
certain specified locality ; and then maliciously, and without any reason- 
able and probable cause, persisted in his false charge and complaint, and 
caused the justices to commit the plaintiff* to prison, to take his trial 

(r) Jenings v. Florence, 2 C. B., N. S. (a) Gilding v. Egre^ 31 Law J., C. P. 
407; 20 Law J., C. P. 277. Saxon v. 174. 

Civitle, 0 Ad. & K. 050. 
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upon the charge at the then next general quarter sessions of the peace, to 
be holden, &c. ; and then procured the plaintiff to be imprisoned upon the 
charge until he was discharged as thereinafter mentioned ; and that the 
defendant, at the general quarter sessions of the peace holden, &c., falsely 
and maliciously, and without any reasonable and probable cause, caused 
the plaintiff to be indicted upon the false, malicious, and pretended 
charge, and that the plaintiff was in due form of law tried upon the 
indictment, and was acquitted and discharged out of custody ; setting 
forth the nature and extent of the damages that have been sustained by 
the plaintiff', and the charges and expenses incurred by him in defending 
himself against the prosecution. 

If tliere be any special damage it should be stated, with such reason- 
able particularity as to give notice to the defendant of the peculiar nature 
of the injury (6). The declaration must aver the tennination of the pro- 
secution, and set- forth the means by vhich it was ended ; otherwise the 
plaintiff might recover in the action, and yet be afterwards convicted on 
the original prosecution (c). 

Of the plea of not cjuiltv in actions for a malicious arrest and malicious 
prosecution , — The plea of Not guilty in actions for a malicious arrest, 
malicious prosecution, and' maliciously suing out a fiat in bankruptcy, puts 
in issue the fact of the arrest or the prosecution by or through the instru- 
mentality of the defendant, the question of malice, and of the existence of 
reasonable and probable cause {d) for the ])rosocution, but not the fact of 
the discontinuance or termination of the proceedings. If, therefore, the 
declaration avers the discontinuance of the prosecution, or the termination 
of the proceedings by a dismissal of the complaint, charge, or petition, 
these material allegations must be sj)ccially traversed, in order to put the 
plaintiff upon proof of them {e). 

Pleas of justification. — If the defendant, instead of relying on the plea 
of Not guilty, elijcts to bring the facts before the court in a plea of justi- 
fication, he must allege as a ground of defence that the facts and circum- 
stances which he relics upon as showing reasonable and f)robable cause for 
the institution of the prosecution, were known to him at the time the 
charge was made, and formed the reason and inducement for his putting 
the law in motion (/). 

Evidence at the trial — Proof on the part of the plaintiff — Malicious 
arrest. — In order to maintain an action against a defendant for a malicious 
arrest under a judge’s order, the plaintiff must, under the plea of Not 
guilty, prove, as we have seen, that the defendant procured the order by 

(/>) T’ost, ch. 22, s. 1. AtkiMon v. Bnlviyh^ .3 Q. lb 85. Had^ 

*(f) Fishar v. Brhlnw^ I DoUg. 215. rfWcA V. 12 il). 275. 

Arundet/\. 7Ve/,o/K,, Ydv. 110. (/) Ddryal v. Hiyhlvy, 5 Sc. ICO; 3 

(</) Cotton V. Brofvne, 3 Ad. & K. 312. Bing. N. C.' 050. 

(^) fVatkins v. Lei:, 5 M. Jk VV. 270. 
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imposing upon the judge some false statement, or swearing to his belief 
in a particular state of facts, without having any reasonable or probable 
cause for his belief (ante, pp. 532, 533). The plaintiff, therefore, must 
be prepared to prove the affidavit made by the defendant before the judge 
by production of the original or an examined or office copy (^), and must 
sliow that the defendant made the affidavit, or used it (/f). The judge’s 
order for liolding the plaintiff to bail should be proved by production of 
the original order, purporting to be signed by one of the judges of the 
superior courts (i). The arrest of the plaintiff by virtue of the order, at 
the instance of the defendant, or by his procurement, may be established 
by the defendant’s declarations and conduct in the matter of the arrest, 
and the surrounding circumstances of the case, as well as by production of 
the writ and warrant. 

Whe're the plaintiff put in evidence the judge’s order, and a writ of 
capias which had been issued thereon and lodged with the sheriff, but the 
capias was not shown to have been returned, neither was any warrant 
produced, but it was proved that on the defendant being told that the 
plaintiff was in custody he said, as lie had got him fast ho would punish 
liini, and further, that his attorney attended before the judge to oppose 
the plaintiff’s discharge, it was held that there ^\'as sufficient proof against 
the defendant, without the production and proof of any warrant (k). If 
the plaintiff has not by his conduct and declarations admitted that the 
arrest was made by his orders and directions, the wuit under wdiicli the 
arrest was effected may be ju’oved by production of the original writ, 
sealed with the seal of the court ; or if it has been returned and become 
matter of record, it may be iwoved by a certified or examined copy. The 
warrant from the sheriff to his officer may be proved in like manner (/), 
and the fact of the arrest may be established by the evidence of the 
officer who effected it, and by the plaintiff’s own testimony in the 
matter. 

An arrest may be established, as we have seen, by proof that the 
plaintiff voluntarily submitted to the process, or to the commands of the 
officer, and that restraint was j)ut upon him. It is not necessary to show 
any actual contact, or that a hand was laid uj)on him (ante, p. 487). 

In actions for maliciously arresting the plaintiff on a ca, sa. for more 
than is due, it is not competent for the plaintiff at the trial to obtain a 
verdict, by proving merely that he was arrested and kept in custody for a 
greater amount than was duo, however improperly indorsed on the warrant; 
it must be proved, as we have seen (ante, pp. 531, 535), that by reason of 

(g) Arundell v. JVhUe, 14 East, 224. (t) 8 & 9 Viet. c. 113, s. 2, post, ch*. 

Crook DowUng^ 3 Doug. 75. Casburn 21,8. 1. 

V. Beid, 2 Moore, 00. {k) Petrie v. Lnmont^ 3 M. Gr. 707. 

(/t) hee;t v. Bou'ctiy McOlel. Y. 302. (/) Post, ch, 21, s. 1. 
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the arrest and detention for the larger sum the debtor's imprisonment 
was prolonged, or the expense of obtaining his discharge increased (/n). 

Proof of malicious informations and complaints before magistrates. — The 
statute 11 12 Viet. c. 42, s. 17, requires all magistrates before whom 

any person shall appear, or be brought charged with any indictable offence, 
to take the statement on oath or affirmation of those who know the facts 
and circumstances of the case, and put the same into writing, and cause 
them to be read over to, and signed by, the witnesses, before they commit 
the accused person for trial, or admit him to bail. These depositions are 
afterwards (s. 20) to be delivered to the proper officer of the court in 
which the person committed or bailed is to be tried, and the latter is 
(s. 27) to be furnished with a copy thereof on application to the officer or 
person having thjp custody of the same. 

Where the charge or complaint, or the examination, is by law required 
to be taken down in writing, it is a,!ways to be presumed that this was 
done, although the party was discharged on the ground that no case was 
made out against him. Unless therefore, positive evidence be given that 
the examinations were not taken down, oral evidence cannot be given of 
what took place before magistrates (w), for where matters are required to 
be reduced into writing by statute for the purpose of evidence, the writing 
is considered to be the best evidence, and must be produced, unless it can 
be shown to have been lost or destroyed (post, ch. 21). If it be proved 
that no depositions were taken, then oral evidence of what took place 
before magistrates is admissible (o). 

In order, therefore, to prove the proceedings before magistrates, it is 
in general necessary to serve the magistrate’s clerk with a subpoSna duces 
tecum, if the proceedings are in his custody ; but if they have been 
returned to the clerk of the peace, or his deputy, or to the clerk of the 
arraigns, then the officer who has the custody of them is the proper person 
to be summoned to produce them. If the officer in whose custody they 
ought to be, if they exist, has searched for them and cannot find them, 
secondary evidence may be given of their contents (p). The oath and 
handwriting of the defendant should be proved, and the issue of the 
warrant on the strength of the information. If the charge was dismissed 
and was not taken down in writing, or if it was of such a nature, or made 
under such circumstances, that there was no obligation imposed by law 
upon the justices to take it down in writing, the nature of it may be 
proved by any person who was present and heard the charge made {q). 

In all actions against parties for going before justices of the peace, and 

(m) Jeninys v. Florence. 2 C. B., N. S. (o] Jeans v. Wheedon, 2 Mood. & Bob. 
4«7 ; 20 Law J., C. V. 277. Churchill v. 480. 

Siygers. 23 ib. Q. B. 312 ; 3 Kll. & Bl. (p) Freeman v. Arkell^ 2 B. & C. 404. 
020. Iq) Clarke v. Postan, Q C. & V. 423. 

(«) Parsons v. Brown, 3 G. 4k K. 206. 
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Itxlging a complaint or information against the plaintiff, and obtaining a 
warrant for his arrest, and causing him to be arrested, it must be proved 
that the complaint and wrongful acts of the defendant in the matter were 
done maliciously, and without reasonable and probable cause. Jfjbi. 
appears that the defendant laid his case before a magistrate, that the 
magistrate issued a summons, which was served on the plaintiff, requiring 
him to appear and answer the complaint, and that the plaintiff chose to 
take no notice of the summons, whereupon the magistrate directed a 
warrant to issue, upon which the plaintiff was arrested, the defendant will 
not be responsible for tlie arrest, as it was caused by his own negligence 
and misconduct, rather than by the complaint made against him by the 
defendant (r). 

Proof of malicious criminal prosecutions, — To support an aetion for a 
malicious and unfounded criminal prosecution, the plaintiff* must prove 
tlie fact of the prosecution, that it was instigated by the defendant (ante, 
p. 535), or that the defendant was the prosecutor ; that the charge was 
unfounded, and made without reasonable and probable cause (ante, p. 522); 
that there was malice on the part of the defendant (ante, p. 523) ; that 
the prosecution terminated in the plaintiff’s favour (ante, p. 538) ; and 
that injury and expense resulted to the plaintiff from the proceedings. 
If an indictment preferred by the defendant contains several charges 
against the plaintiff, and he is convicted on some and acquitted on others, 
this does not prevent the i)laintiff from maintaining an action for a mali- 
cious prosecution in respect of the charges of which he was acquitted ( 5 ). 
The question whether tlicre was or was not probable cause for some parts 
of the charge would affect the amount of the damages recoverable, but 
not the plaintiff’s right to a verdict (^). 

Proof hij certified copj of the record of the prosecution and acquittal , — 
The statute 14 & 15 Viet. c. 99, enacts (s. 13), that in order to prove 
the trial and acquittal of any person charged with any indictable offence, 
it shall not bo necessary to produce the record of the trial and acquittal, 
or a copy thereof, but it shall be sufficient that it be certified, or purport 
to be certified, under the hand of the clerk of the court, or other officer 
having the custody of the records of the court where the acquittal took 
place, or by the deputy of such clcR’k or other officer, that the paper pro- 
duced is a copy of the record of the indictment, trial, and acquittal, 
omitting the formal parts thereof ( 7 ^). It has been declared by Willes, 
C. J., that every prisoner upon his acquittal has an undoubted right and 
title to a copy of the record of such acquittal, for any use he may think 

(r) P/ulipA V. NayloPf 4 H. tS: N. 6 If) ; Ellis v. Abrahams^ 8 Q. B. 713. * 

27 Law J., Rxch. ‘124 ; 28 ib. 225; ante, (m) Post, ch. 21, s. 1. Hunter v. 
p. 504; post, ch. 14, s. 2. French, Willes, 617. Caddy v. BarloWt 

( 3 ) Heed V. Taylor, 4 Taunt. 017. 1 M. & R. 277. 

(I) Velisser v. Towne, 1 Q. B. 343. 
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fit to make of it, and that, after a demand of it has been made, the proper 
officer may be punished for refusing to make it out” (a?). 

The fact of the defendant’s name being on the back of the bill of 
indictment does not prove that he was the prosecutor of the indictment, 
for the name of any person wlio can give evidence respecting the subject- 
matter of the indictment may properly be put upon the back of the bill (y). 
But the fact of the defendant’s having instituted the prosecution may be 
proved by sliowing that he employed an attorney or agent to conduct the 
proceedings, gave orders and directions concerning them, paid expenses, 
and personally interfered in getting up the casn and preparing evidence 
(ante, pp. 527-534). Tlie mere fact of a party having attended at the 
trial and given evidence as a witness, is no ])roof of his having instituted 
or instigated the prosecution (^). Having proved that the defendant 
instigated tbe prosecution, it must then be shown that it was done mali- 
ciously, and without reasonable and probable cause. Proof of express 
malice is, as we have seen, no proof of want of reasonable and probable 
cause (ante, p. i'23). I’lie j)laiiitiir must give general evidence, showing 
that there wa.’ no reasonable ground for the prosecution («). 

Proof of mnliCG and of tmnt of reasonalde and probahh cause , — Jf the 
circumstances connected with tlie prosecution are sucli that the prosecutor 
must have known that he had no reasonable ground to go upon, there 
will, as we have seen, be evidence of malice. His own opinion and belief 
about the matter may, as we have seen, be proved by Ins own statement and 
admission (ante, pp. 524, 525 j, and conduct in the prosecution. If, with 
full knowledge of all the facts of the case, he takes no step to put the 
criminal law in uiotion until long after the alleged crime or iiiisdcnieanour 
was commit led, and then causes the plaintiff to be apprehended and pro- 
secuted, without giving any satisfactory reason for the long delay, it will 
be a question for the jury wljcther, when he did at last ])ros(‘eute, he 
acted under the bona-fuir l)elief tliat the plaintiff was really guilty of the 
charge he brought agfn'nst him. If he had no such belief, but acted 
from vindictive feelings, or from causes foreign to tlie innocence or guilt 
of the plaintiff of the oflence imputed to liirn, there will be evidence of 
malice and of a want of a reasonable and probable cause (ante, p. 525). 
Scandalous charges and accusations made by the defendant against the 
plaintiff in connexion with the prosecution are evidence of malice. Where 
the defendant put an advertisement in the newsjiapers of the finding of 
the indictment by the grand jury, the advertisement was held to be ad- 
missible in evidence to prove the malice of the defendant, although an (*) 

(*) Rex V. Jimngan^ 1 Learh, C. C. 27. vol. of the Statutes at Lar^je, p. 45, 4to. ed. 
And see imj statute, 40 Edw. 2, cited (y) Girlingtnnv. Pit/icld, 1 Ventr. 47. 
laylor on Lvidonce, 1157, n 4, 2nd cdn., (2) Eagarv. Dyott, 5 C. & P. 5. 
and printed in the appendix to the 9th (a) Inclcdon v. 1 Campb. 204, n. 
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information had been granted for it as a libel, but the jury were directed 
not to consider it in estimating the damages (b). 

The question of probable cause is a mixed proposition of law and fact. 
Whether the circumstances alleged to show it probable, or not probable, 
are true and existed, is a matter of fact ; but whether, supposing them to 
be true, they amount to a probable cause, is a question of law for the 
decision of the judge (c). The hond-Jide belief of the defendant In the 
truth of the charge preferred by him against the plaintiff, and In the 
plaintiff’s guilt, is essential to the establishment of reasonable and pro- 
bable cause for a criminal prosecution, and it is for the jury to determine 
what was the plaintiff’s belief in the matter, and whether, if he believed 
the plaintiff to have done what he imputed to him, he had reasonable 
grounds for that belief ; for if he formed his conclusion rashly and 
inconsiderately, he is not warranted in acting on his belief {d). If the 
want of reasonable and probable cause for the prosecution is so strong 
and i)lain as to amount to evidence of malice, that must be shown by the 
plaintiff. V^n abandonment of the prosecution, or an acquittal for want 
of evidence, is, as we have seen, no proof of malice, or of the prosecution 
being unfounded and unjust (e). 

Proof on the part of the defendant — If the plaintiff makes out a prhna 
facie case of malice, and of want of reasonable and probable cause for the 
prosecution, the defendant must bring forw\ard circumstances to show that 
he acted bond fde, and had reasonable ground foj* believing that the facts 
w’ithin his knowledge constituted the offence which he charged (/). If 
it should aj)pear from his conduct in the matter that he had no such 
belief, the plaintiff will, as we have seen, be entitled to a verdict (ante, 
p. 523). In order to show bona Jidcs on the part of the defendant, it is 
competent to him to prove any communication that may have been made 
to him prior to the commission of the grievance, to show the impression 
made on his mind, and the materials he had before him for forming an 
opinion. If the plaintiff had previously been guilty of felony, and the 
defendant was present at the trial, or had seen a record of the conviction 
which induced him to act in the matter of the complaint, these facts arc 
receivable as evidence of bona fidcs (//). 

It is no answer to an action for a malicious prosecution to show that 
the indictment preferred by the plaintiff was not sustainable, in point of 
law, against the defendant, “ for a bad indictment serves all the purposes 


{h) Chnmhers v. ItobinsoH, 2 Str. UHl. 
(f) JfHssl V. Gibbium/M) Law J., Exch. 
75. Johnstone v. Sutton, I T. K. 545. 
Panton v. Williams, 2 Q. It, l9J.t. Janits 
V. Phelps, 11 Ad. Sc K. 4HH; Anon, (i 
Mod. 73. Clements v. Ohrh/, 2 0. & K. 
0H». Mitchell V. Jenkins, 5 B. Sr Ad. 504. 
{d) Poutflas V. Corbett, 0 Ell. <fc Bl. 


514. Dairson v. J'an Snndan, 11 W. E. 
516. 

(<?) Purcell V. Macnamara, 1 Campb. 
202 ; 9 East. 363 ; ante. p. 522. 

if) Weston V. Beeman, 27 Law J., 
Excli. 57. Turner v. Ambler, 10 Q. B. 
200. Deteijat v. HUjhIey, 5 Sc. 169. 

(y) Thomas v. Russell, 9 Exoh. 764. 
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of malice, by putting the party to expense and exposing him, but no pur- 
pose of justice in bringing the party to punishment if he were guilty” (h). 
When the plaintiff in his declaration avers that up to the time of the 
prosecution by th6 defendant he had borne a good character, and claims 
damages for injury to his character, it may be shown, on cross-examination 
of the plaintiff's witnesses, that he was at the time a man of notoriously 
bad chWacter (s). But where the plaintiff does not, in his declaration, 
expressly claim damages in respect of injury to reputation, general 
evidence as to the plaintiff’s character is inadmissible (k). Such evidence 
affords no proof of probable cause for a j^rosecution (/). 

Questions for the jury. — The rule is, that however complicated the facts 
may be on which the question of reasonable and probable cause may 
depend, the judge must leave the facts to the jury, and on the facts found 
by them determine for himself whether there is reasonable or probable 
cause or not (wi). “ There have been some cases,” observes Tindal, C. J., 

“ which appear at first sight to have somewhat relaxed the application of 
the rule, but the**e has been no real departure from it. In some cases the 
reasonablcncsr and probability of. the ground for the prosecution has 
depended, not merely upon the proof of certain facts, but upon the ques- 
,tion w'hother other facts which furnished an answer to the prosecution 
were known to the defendant at the time it was instituted. In other 
cases the question has turned upon .the iiu^uiiy, whether the facts stated 
to the defendant at the time, and which formed the ground of the prose- 
cution, were believed by him or not. In other cases the inquiry has been 
whether, from the conduct of the defendant himself, the jury will infer 
that he was conscious he had no reasonable and probable cause. But in 
these, and many other cases which might be suggested, it is obvious that 
the knowledge, the belief, and the conduct of the defendant, arc so many 
additional facts for the consideration of the jury, so that in effect nothing 
•'is left to the jury but the truth of the facts proved and the justice of the 
inferences to be drawn from such facts (w), the judge determining as 
matter of law, according as the jury find the facts proved or not proved, 
and the inferences warranted or not, whether there was reasonable and 
probable ground for the prosticution, or the reverse.” 

Of the damages recoverable in actions for a malicious prosecution — In 
order to recover damages in an action for a malicious prosecution, the 
plaintiff must show that he suffc>red either in person, reputation, or pocket. 

(A) Wlcki V. Fenthamt 4 T. R. 248. (/) Nvwsam v. Carr, 2 Stark. 70. 

Pippet V. Hvam, 1 D. & R. 271. (m) Douglas v. Corbett, 0 Ell. & Bl. 

(i) Rodriguez v. Tadmire, 2 Esp. 721 ; 615. 

post, cb. 17, s. ti. (it) Panton v. Williams, 2 Q, B. 104. 

(A) Dawning v. Butcher, 2 Mood. Taylor v. Willans, 2 B. & Ad. 850. 
]%bb. S74. Cornwall v. Richardson, li. & Broad v. Ham, 8 Sc. 48. 

M. 305. 
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If, therefore, an indictment is prepared for a common assault, and is 
ignored by the grand jury, and the party indicted brings his action for a 
malicious prosecution, he must give some proof of actual damage (o), and 
must show that he was forced to expend his money in necessary charges 
to acquit himself of the misdemeanour of which he was accused ; for if 
ignoramus be returned where the indictment neither contains matter of 
scandal nor cause for imprisonment, or loss of life or limb, no action will 
lie ; but if there is scandal, or loss of liberty, &c., an action will lie. 
“ There are,” observes Holt, C. J., “ three sorts of damages resulting 
from a malicious and unfounded indictment, any of which would be 
sufficient to support an action. 1. The damage to a man’s fame, as if the 
matter whereof he is accused be scandalous. 2. Where a man is put in 
danger to lose his life, limb, or liberty. 3. The damage to a man’s 
property, as where he is forced to expend his money in necessary charges 
to acquit himself of the crime of which he is accused” (p). 

If two persons arc indicted without reasonable and probable cause for 
a conspiracy, and one employs an attorney to defend them, and pays him 
the costs of the defence, and both are acquitted, and an action is brought 
for a malicious jn’osecution and a verdict is given for the plaintiff, he is 
entitled to recover the amount of the attorney’s bill as part of the 
damages, unless each had a distinct defence and the cost thereof was 
severable (q), Jilvery ex])onso that the plaintiff has necessarily incurred 
in order to defend himself from the false and malicious charge brought 
against him, is recoverable as i)art of the damages, if the plaintiff has 
claimed it in his declaration (r). 

Jlductimce of the court to interfere with the province of the jury in assemng 
the dimiagea, — In an action for a malicious prosecution, where the jury 
gave the plaintiff 10,000/. damages, the court refused a new trial, saying 
they would not interpose, on account of the largeness of the damages, 
unless they were so flagrantly excessive as to afford internal evidence of 
I)rcjudicc and partiality on the part of the jury ; that is, unless they 
were most outrageously disproportionate either to the wrong received or 
to the situation and circumstances of cither the plaintiff or the defend- 
ant {s). 

(ti) Freeman V. ArkcJI^ M D. A R. (>7l. (jy) Rowlands v. Samuel^ 11 Q. B. 41. 

litfini V. Moore ^ 5 'rauiit. M)J. (r) Foxatls. Barnett, ante. j). .^10. 

( p) Bnvi/ev. Huberts, J l.d. Rnyin. -‘178. (a*; Leith v. Pope, 2 W. 131. 1^20. 
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CHAPTER XIV. 

OF TRESPASSES IN EXECUTION OF VOID OR IRREGULAR PROCESS 
— RESPONSIBILITY OF JUDGES AND MINISTERIAL OFFICERS 
OF JUSTICE, AND PARTIES SETTING THEM IN MOTION. 
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SECTION I. 

OF TRESPASSES IN EXECUTION OF VOID OR IRREGULAR PROCESS — RESPON- 
SiniLITY OF JUDGES AND MINISTERIAL OFFICERS OF COURTS OF JUSTICE, 
AND PARTIES SETTING THEM IN MOTION. 

ExenijHiofi of judfjes from actions in respect of things done in the exercise 
of their judicial functions, — When the executive power of the sovereign 
has been delegated to otliers, to be by them put in force in the form pro- 
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scribed by law, the power thus conferred is termed an authority in law, 
and affords a justification for all acts and trespasses committed in the 
exercise of it, so long as the authority has not been abused or exceeded. 
Neither the judges in the king’s courts nor any judicial officers are liable 
to answer personally for their judicial acts. An action, therefore, will not 
lie against a judge for a wrongful commitment or an erroneous judgment, 
nor for any act done by him in his judicial capacity (t ) ; nor against a 
grand juryman for wrongfully presenting and finding a bill of indictment; 
nor against a petty juryman for a wrong verdict ; nor against the vice- 
chancellor of the university for a wrongful imprisonment (?<); nor against 
a coroner, who is a judicial officer, for any matter done by him in the 
exorcise of his judicial functions. If, therefore, a coroner thinks that an 
impiest ought to bo conducted in sceresy, he has power to exclude all 
persons not necessarily engaged in the inquiry ; and if the exclusion of 
any particular i)erson ai)pears to him to be necessary or proper, it is for 
him to decide who is to be excluded. And if a person has by order of the 
coroner been forcibly turned out of a room when an inquisition was about 
to be. taken, the party so ex])clled has no right of action against the 
coroner for an assault (.r). 

The general rule as regards judges and judicial officers is, that if they 
do any act beyond the limit of their authority causing injury to another, 
they thereby subject tbeniselves to an action for damages ; but if the act 
done be within the limit of their antliorily, through an erroneous or mis- 
taken judgment, they arc not liable to an action (//). A judge, therefore, 
is not answerable for slander spoken by him in the exercise of his judicial 
functions in reference to a matter before him, but if he goes out of his 
way to make slanderous attacks upon the character of private persons in 
respect of matters not before him, and into which he has no jurisdiction 
to iiKiuire, he will be responsible like any other individual for the con- 
sequences (c). 

Where parties are not acting as judges, but have only a discretion 
confided to them, an erroneous exercise of that discretion, however plain 
llR^ miscarriage may be, will not render them answerable in damages, pro- 
vided they have due legal authority and power to act in the matter. And 
where the law neither confers judicial power, nor any discretion at all, 
but requires certain things to be done, everybody on whom the duty of 
obedience attaches is bound to do the act required, and is responsible in 
damages for the consequences of his disobedience or neglect (a), 

(/) JTamond v. Howell ^ 1 Mod. 181; 2 (r) Lewis v. Levy, 27 Law ,T., Q. 

Mod. 210. 2cSU, M'Greyor v. Thwaifes, 3 JL & C. 

(ii) Keinp V. Neville, 10 C. L., N. S. 24; post, cli.' 17, a. 1. 

523; 31 Law J., C. V, 15H. fa) I'eryHson v. LJorl Kinnoul, 0 til. & 

(.r) (lurttell v. Ferranti, 0 11. & C. Oil. Fin. 2U0; and soe Pedicy v. Davis, post, 

(//) Doswell V. Impey, 1 11. & C. 100. ch. 15, s. 1, 

Oahan v. fMjilte, 5 Moore, P. P. C. 382. 
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This freedom from action and suit is given to judges, not so much for 
their own sake as for tlie sak(i of the jiiiblic and for the advancement of 
justice, “ that, being free from actions, they may be free in thought and 
independent in judgment, as all who are to administer justice,” observes 
Lord Tenterdeii, “ ought to be.” 

Conditions precedent to the existence of jurisdiction on the part of a judge, 
— Every judge of a ct)urt of inferior jurisdiction must have before him 
SOUK! cause of action, charge, or complaint, into which he has by law 
antliority to inquire, or liis jwoccedings will be extra-judicial, and he will 
be responsible for the injurious consctpiences that result from them to 
others. The particulars of a plaintiff’s claim, for example, in 'the county 
court, served on the defendant Avith the county -court summons, must 
disclose some ma+^er of com 2 )laint within the jurisdiction of the court; 
and if they disclose a cause of action over which the court has no juris- 
diction, the judge cannot alter the particulars by inserting therein a new 
cause of action, and proceeding to hear it, for the defendant has never 
been summoned to answer such new cause of action, and the judge has 
consequent ly no power to take cognisance of it, if the defendant objects to 
his so doing (4). 

Exeniplinn of judges from actions where theg had a jn'inid facie jnrisdic- 
tioiiy and no ohjection teas taken to their jurisdiction, — A judge of a court of 
record in hjigland with limited jurisdiction is not responsible in damages 
for tlic consequences of his acts and proceedings in respect of matters 
over which he had no jurisdiction, if he had a primd facie jurisdiction in 
the matter, and had not the knoAvledge or means of knowledge, of which 
he ought to have availed himself, of his AAmit of jurisdiction. Thus it has 
been held, that if one be arrested by a process out of an inferior court for 
a cause of action which did n(.t arise within their jurisdiction, the party 
arrested may well maintain an action against the plaintilf who levied the 
plaint, and >hould hi; intemled to know where the cause of action arose ; 
but not against the jinlge or ofiiecr Avho had entered the plaint, or the 
officer who had executed it, for when it was impossible for them to know 
that the cause of action did not arise Avithin their jurisdiction, it woijd 
not be .agreeable to any rules of justice to makii them liable to an action ; 
but the proper and just remedy was against the plaintilf (c). ft has 
accordingly been held, that the judge of a court of record in a borough is 
not resi)onsible as a trespasser for the inijudsonment of a defendant Avherc 
lie liad no mean-s of knowing cxcejit through the plaintiff or defandant, 
and did not know, that tlie cause of action arose without the limits of the 
borough {d). 

Where the facts of the case before a county-court judge, although 

(/>) in rr*, J., (^. U. J04. Cntdvr V. Halkctt, 3 MtJorc, P. C. C. 77. 

(f) Of lift V. Jfvast-y^ 2 W. Jones, !il4. Tfwje v. Doivnes, ib. 30, n. 

(d) Gwynn v. PooU\ Lutw. App. 1000. 
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subsequently found to be false, were such as, if true, would- Lave given 
the judge jurisdiction, the judge was held not to be responsible for his 
judgment and order in the matter ; but where the facts showed that he 
had no jurisdiction, and the judge mistook the law as applied to those 
facts, and wrongfully ordered a party to be committed, it was held that 
he was I'cspoiisible in damages for the im]jrisonmcnt (e). 

If an action is brought in a court of limited jurisdiction, and the 
defendant pleads to the jurisdiction, the court must decide whether they 
have jurisdiction or not; and if they decide that they have jurisdiction in 
a case where they clearly have no pretence for it, and give judgment 
against the defendant, all the members of the court present, and taking 
part ill the judgment, may render themselves liable to an actioji (/). 

A county-court judge is not ousted of his jurisdiction by a notice of a 
hond-Jiile claim of title. It is his duty to inquire into the claim, and 
determine whether there really is a question of title involved in the issue 
before him. If, in a controversy between landlord and tenant, it appears 
that the tenant has been actually turned out of possession by a third 
party, claiming by title paramount, a questi(ni of title arises ; but this is 
not the case if it ap[)ears that the tenant voluntarily gave up possession 
to such third party {ij). 

Orders of commitment hfj county-court judges. — If a county-court judge 
makes an illegal order of commitment in respect of a matter over which 
he has jurisdiction, he is not himself responsible for his erroneous judg- 
ment {h). But if he had no jurisdiction in the matter, and the order or 
warrant of commitment is put in force, he is liable to an action for false 
imprisonment, if the facts depriving him of his jurisdiction were brought 
to his knowledge. The power of the county -court judge to imprison 
judgment-debtors has been considerably curtailed by the statute 22 & 23 
Viet. c. 57. 

Commitments for contempt . — A court of record has power to punish, by 
commitment for contempt, a libel upon the court, ]uibli!“hed wlien the court 
is not sitting as well as when it is sitting, and the (piestion whether the 
particular publication be libellous or contemptuous is a question for the 
court which commits. When the committal is by w^ay uf punishment, it 
ought to be certain ns a sentence, and the term of imprisonment should 
be specilied (/). The court cannot delegate to a single jmlge the power 
of issuing a warrant for the apprehension and committal of the party (^'). 
A superior court may adjudge a man to be guilty of a contempt, and may 
imprison him for a certain time for such contempt, without setting forth 
on the face of the warrant the grounds upon which its adjudication pro- 

(f) Houhien v. Smith, 14 Q. B. H52. (A) /Innwml v. /Inwrtl. 1 Mod. 1S4. 

(/) Wimjntc v. Waitv, (J M. it W. 740. (i) iJniirford's rase, 10 11. 020. Rex 

{(j) Emery v. Harnett, 4 C. B., N. S. v. James, ft B. & Aid. 804. 

401 ; 27 Law J., 0. P. 210. (A:) Van 8andau\. Turned', 0 Q. B. 785. 
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ccedcd(^). The County Courts Act, 0 & 10 Viet, c. 95, s. 113, gives the 
judge power to commit for any insults wilfully oflered to him or his officers, 
or for any wilful interruption of the proceedings of the court, or any 
other misbehaviour in court ; and it has been held that the judge has 
jurisdiction to decide conclusively whether any particular act did amount 
to an insult, or interruption, or misbehaviour, and that it is unnecessary 
for the judge to say more in the warrant of commitment than that he had 
been wilfully insulted (7/i). 

Statutory forms of commitment hy county-court judges, — The stat. 1 9 & 20 
Viet. c. 108, s. 59, enacts that every warrant of commitment issuing from 
a county court shall, on whatever day it may issue, bear date on the day 
on which the order for commitment was made, and shall continue in force 
for one year from such date, and no longer; but no order for commitment 
shall be drawn up or served ; and that any warrant of commitment in 
respect of an unsatisfied judgment o** order of a county court may be in 
the form, or to the effect, given in the .xhediile of the act, and that all such 
warrants shall be deemed sufficient to justify proceedings under them, 
without any further statement of facts <o show jurisdiction. 

Who are judges and judicial officers. — The steward of a court-baron is 
a judicial officer, and cannot, therefore, be made rc.s|)onsiblc for the mis- 
takes and irregularities of the bailiffs and ministerial officers of the 
court (/i). So also was the sheriff when presiding in the county court as 
anciently constituted (o). The vice-chancellors of the Universities of 
Oxford and Cambridge are also judges of a court of record, and so are all 
persons who have power to fine and impri.son {p). 

Commitment hy commissioners of bankrupts of a bankrupt, for not fully 
answering to their satisfaction hnvful tpiestions j)roposcd by them to a 
party whom they have authority to examine, and upon a subject on which 
they have authority to incpiire, are within the limits of their authority, and 
they are, consequently, not responsible in damages for any such commit- 
ment (cf). Commissioners of the Court of liankruptcy have all the powers, 
rights, and privileges of a court of record, and all other rights, incidents, 
and privileges, as fully as the same are enjoyed by any of the courts of law 
or judges at Westminster (r). 

Delegation of judicial functions. — Judicial functions cannot be delegated, 
and if it has been the practice of a particular court to delegate to its clerk 
the perfoi-mance of judicial acts, the practice is illegal, and the clerk who 
thus takes upon himself the office of judge is responsible for the orders he 
gives. If he takes upon himself to issue a warrant, without the oi’dcr or 

(!) Ft-nhindvz^ pxpntle, JO C. B., N. S. (n) Kvmp v. Ncvillcf HI Law J., C. P. 
25 ; JJO J.aw J., (J. P. ;{2l. 15H. 

(w/) /.rry V. Moifhin, 10 C. B. 21 1. (y) Dosuudl v. Tmpvy, 1 IJ. C. 100, 

(w) Hotroyd Jireant^ 2 B. & AM. 470. ovcrriiliiif' Miller Heare, 2 VV. Bl. I 111. 
(f/) 'Funno v. Morris, 2 C. M. & 11. 208. {r) 12 & 10 Viet. c. lOU, h. 0. 
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direction of the judge, he is liable for the trespasses occasioned by its 
execution. Where certain commissioners of a court for the recovery of 
small debts were empowered by statute to order payment of judgment 
debts by instalments, and, in case of default in payment of the instal- 
ments, the commissioners present in court, at the instance of the plaintiff, 
and upon due proof of the default, were empowered to award execution 
against the judgment-debtor, with such costs as to them should seem 
just, and it was shown to bo the practice of the court for the commis- 
sioners, at the time they gave judgment for the plaintilf, to direct the 
debt to be ])aid by monthly instalments or execution to issue, it was held 
that the commissioners had no ])owcr to make sucli a practice or such an 
order at the time of the judgment, because, if made then j>rospectya*ly, it 
dispenscnl with that proof of non-j)ayment which the statute retjuired, 
and with the exercise of any discretion on their ])art as to the execution 
or further costs ; that the direction, therefore, fi)r issuing execution, 
engrafted on the original judgment, and made part of it, was not merely 
irregular, but a nullity ; that tin* clerk had issued the warrant without 
authority, and was consetjiKmtly liable for the imj)risonment occasioned by 
its execution (*•). 

litnioval of the proceedintfs of /uferior cotnis for revision hy a superior 
tribunal . — The remedy by certiorari is available in all cases to remove the 
judgments, orders, and proceedings of courts of inferior jurisdiction, for 
the purpose of being examined by the Court of Queen’s Bencli, and 
quashed on the ground of want of jurisdiction or excess of jurisdiction, 
although the writ of certiorari is cxj)ressly taken away by statute, if it 
distinctly aj)p(‘ars from the proceedings of the inferior court that the court 
has taken u])on itself to decide on a matter over which it had no jurisdic- 
tion, the statutory ])rohibitioii of a certiorari does not ai)})ly, and the 
inherent jurisdiction of the Court of Queens Bench is not restrained (Q. 
And if there is nothing on the record to show that there was any excess 
of jurisdiction, the fact may, nevertheless, be established by affidavits («/) 

The writ of certiorari, moreover, is not taken away by statutory prohi- 
bition, when it is moved for on behalf of the crown. Thus tlie words in 
the County Courts Act, 9 & 10 Viet. c. 95, s. 90, enacting that no plaint 
entered in any court liolden under that act shall be removed or removable 
from the said court into any of Her Majesty’s superior courts of record 
by any writ or process, unless the debt or damage claimed shall exceed 
5/.,” does not take away the prerogative right of the crown to remove into 
the Court of Exchequer causes affecting the crown revenue. Therefore, 
where an officer of the crown distrained some of the sheei) of the plaintiff 

(.s) Andrews v. Mnrrls, 1 Q. U. U. (m) Be Penn;/, 7 Kll. A’ lil. (iGU; 2(5 
Whitvivriij V. Rivhards, 2 H. & C. 40. Law. I., Q. B. 220. Bvtj. v. Mnnvh. <£r. 

(0 Reg. V. South Wales Rail. Co., 13 Rail. Co., 8 Ad. & E. 417. 

Q. B. 0U3. 
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damage feasant in a royal forest, and the plaintiff sought to recover in 
the county court 1/. damages from the officer for an illegal distress, the 
cause was removed into the superior court, notwithstanding the statutory 
prohibition (a:). 

The validity of a commitment by a judge of an inferior court may bo 
tested by habeas corpus (//). 

Proceedings against con nfg-cou7't judges to compel them to act in particular 
cases. — The stat. 10 & 20 Viet. c. 108, s. -13, enacts that no writ of 
mandamus shall henceforth issue to a judge or an officer of the county 
court for refusing to do any act relating to the duties of his office ; but 
any party requiring such act to be done may apply to any superior court 
or judge thereof, upon an affidavit of the facts, for a rule or summons 
calling upon such judge or officer, and also the party to be affected by the 
act, to show cause w'hy such act should not be done ; and if, after the 
service of such rule or summons, gov^d cause shall not be shown, the 
superior court or judge thereof nniy, by rule or order, direct the act to be 
done, and the juogc or officer of the coiinly court, upon being served with 
such rule or order, shall obey the same, on pain of attachment ; and in any 
event the sii[)orior court, or the judge thereof, may make such order with 
respect to costs as to such court or judge shall seem fit (^). 

Proceedings of courts-martial. the civil rights of a person in 

the military service arc affected by the judgment or sentence of a military 
tribunal, if that military tribunal is exceeding its jurisdiction, or is acting 
without juri.sdiction, the Court of Queen’s Bench will interfere to protect 
the civil rights of the individual ; but where the military status of the 
applicant only is concerned, the court has no jurisdiction in the matter, as 
that status is a matter depending entirely upon the will and pleasure of 
the crown (a). 


SECTION 11. 

OP THE DUTIES AN’D RESPONSIRTLITIES OF MINISTERIAL OFFICERS OF 
COURTS OF JUSTICE. 

Illegal assumption of the judicial ojjice by ministerial officers. — As judicial 
functions cannot be delegated (ante, p. 551), it follows that if the mere 
ministerial officer of the court takes upon himself the responsibility of 
issuing orders purporting on the face of them to be the orders of the 
court, but which are issued without its authority, and wdiich arc con- 

(a?) Mountjoy v. Wood. 1 11. & N. OS. 6R3. 

(y) Jioycf' in re, 22 I, aw J., Q. B, .190. («) Mansergh^ in re, 90 Law J., Q. B. 

(z) FiUhar. vx parlv, 27 Law J., Exch. 200. 

453; fVhUeticad v. Procter ^ 3 H. Jc N. 
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seqiiently in form only and not in fact the orders of the court, the officer 
so misconducting himself is responsible for all trespasses that may have 
been committed in carrying into effect the orders so issued. But if the 
order has been made in a cause in court over which the court has a 
general jurisdiction, the mere ministerial officer who receives the warrant 
or order from the clerk to execute, and has no knowledge that it was 
issued without the authority of the court, is not responsible for things 
done under it (d\ and the clerk of the court, so long as he confines 
himself to the mere ministerial duties of his office, and does not take 
upon himself the exercise of the office of judge, is not responsible for 
things done under the orders that are signed and issued by him in the 
discharge of the duties of his office, unless there is a total absence of 
jurisdiction on the part of the judge (c). 

Ner/lect of duty hij ministerial officers of courts of justice. — Every min- 
isterial officer of a court of justice is liable to an action for neglecting 
the duties of his office. Thus, an action lies against the chief clerk of a 
court for not entering a judgment on the roll when it is his duty so to 
do (d). An action also lies against the clerk of the court at the suit of a 
judgniont'-crcditor for unlawfully, without the sanction or authority of the 
court, taking upon liimself to issue an order, purporting to be the order 
of the court, for the discharge of the judgment-debtor, whereby the 
plaintiff lost the fruits of his judgment. It is no part of the duty of 
the clerk of the county court to prepare notices of judgments or orders 
of court for the [)ayiueiit of money, and no action, therefore, lies against 
him for omitting to prepare such a notice, or for negligently preparing 
it, whereby a party was misled as to the times of payment of certain 
instalments ordered by the judge to be paid, and had his goods taken 
in execution (c). 

Duties and responsihUitics of the sheriff and his officers — Execution of 
icriis. — It is the duty of the sheriff, as soon as a writ of execution has been 
lodged in his hands, to make careful and diligent inquiry concerning the 
execution-debtor or his property, and to execute the writ without any 
unnecessary delay. If ho refuses to execute a wudt when he has the 
opportunity, and is required to do it, and nothing occurs to prevent him, 
he will be responsible in damages to the execution-creditor for his 
negligence (/). On receiving a writ of Ji. fa. he must endeavour to 
ascertain what goods the execution-debtor possesses within his bailiwick 
and seize them, and sell them to the best advantage (</). If he sells goods 
for much less than they ought to have been sold for, or does not take due 
and proper care in selling to the best advantage, or if he seizes or sells 

{h) Andrews v. Marrh^ 1 Q. 1^. 3. (/) Mtmm v. Pn tenter, 1 Q. B. 981, 

(c) Dews V. JlUei/, 11 (J. H. 434. Brown v. Jat'vis, 1 M. & W. 704. 

(d) Dowflas V. Yafhpy 2 Burr. 722. ty) Pitcher v. Kingy 6 Q. B. 767. 

0) Robinson v. Geliy 12 C. II. 191. 
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goods of much greater value than would suffice to satisfy the execution, 
poundage, and expenses, he will be responsible in damages to the party 
damnified (/i). There is no duty or obligation on the part of the judgment- 
creditor to give the sheriff any information or assistance to enable him to 
execute the writ (t). 

The law has always held the sherifT strictly, and with much jealousy, 
to the performance of his duty in the execution of Avrits, both from the 
danger there is of fraud and collusion Avith aefendants, and also because 
it is a disgrace to the crown and the admiiiistration of justice if the king’s 
writ remain unexecuted, as appears by statute Westminster 2, c. 39 (/;). 
Tlie hiAv is tender also of the liberties and interests of the subject, and 
requires the presence of the responsible officer to control the execution of 
the Avrit. If, therefore, an arrest is made under a ca. sa. by a bailiff to 
whom the Avarrant is not addressed, in the absence of the officer to whom 
ft is addrossedj the niTcst is invi^iihij and the dvtoinhint will ho cntitlod 
to be discharged out of custody, and A\niy tnuintaiu an action for wrongful 
imprisonment against the bailiff and the sheriff, unless the coiut lias 
\v£\\Acs?»e.d u.\NQA\ luui tevius pvoUihltiu" hiu\ from bviui»;iug au action (0- 
Wliere a gcjitlem.an AA'ho had obtained a warrani directed to a shevifli's 
<?tifzc<7r his dchto 7 \ sti'uck out the oDieors nmno niul insert iuJ his 

mv. ihQ b\ vfie debtor wbvCsC bo 

im m mMn; f 


srrr.:*t 






warrant (wz). 

Priorilij of ivrits of e.recutlon, — The sheriff, as between bims(df and 
different exccntioii-crcditors, is bound to execute that Avrit Avbicb is first 
delivered to him to be executed, and is responsible to llic first creditor 
Avlio so delivered his nrit if be does not, unless the execution of tlie Avrit 
is countermanded ; in Avhicb case the Avrit, Avbilst the counlcnnaiid 
continues, must be considered as not delivered at all to be executed, 
because the slicrilf cannot act upon it. Jf, after the slicrilf has been 
desired to suspend the execution of a writ, he receives au order to execute 
it, this order will not relate back, so as to give the execution of the wTit 
any priority over Avrits which liaA^c been placed in tlie bands of tlie sheriff 
during the period of the suspended execution. The countermand of the 
execution of the writ is equivalent to its witlidraAval, and it is not until 
the sheriff receives notice of withdraAval of the countermand, and an order 
to proceed, that the writ is considered to have been again delivered to him 
to be executed (w). 


(M Oawlcr V. Chaplin^ 2 Excli. 500. 
MuW;t V. Chains, 10 Q. J{. 

■ (0 7>///.v; V. Duke, 1 Ping. N. C. 20.‘L 
(A) J lou den V. Sluitflish, (i C. B. 

(1) liliodes V. Hull, 26 Law J., Exch. 


205. Greqnry V. Colterrlf, 5 Ell. &: Bl. 
571. 

(m) KonyoTij C. J., Ilousin v. Harrow, 
0 T. B. 12:1. 

(/i) Hunt V. Hooper, 12 M. & W. 072. 
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Where goods have been seized under a former writ, founded on a 
judgment fraudulent against a creditor seeking to enforce a subsequent 
execution, and such goods remain in the hands of the sheriff, or are 
capable of being seized, the sheriff is bound to seize and sell the goods 
under a subsequent execution (o). 

Trespasses by the sheriff and his officers. — ITie high -sheriff may be 
responsible for the acts of the under-sheriff in the execution of the 
duties of his office, as he is the general officer of the sheriff, but the 
bailiff is not the general officer of the sheriff’. The bailiff* gives a bond to 
the sheriff' to e.xccute such warrants as shall be directed to him, and when 
a warrant is granted him he becomes the special officer of the sheriif for the 
execution of the particular warrant, and the sheviff is responsible for what 
ho does in the execution thereof, but ho is npt rcsjionsihlc when the act done 
by the officer is not done in the execution of a wavvaui (/)). The liability 
of the sheriff* in case of mistake or misconduct on the jiart of his officer, 
is confined to cases where there is a misdoing of something which the 
sheriff commands him to do. If the sheriff is sued for a misfeazance of 
the officer, it is no answer for him to say that his command Avas not 
obeyed *. he is still liable, provided live thing done he sovnetlving wlvieh, by 
tAe command, or under the authority of the sheriff’ the officer was bound 

to do If ii sln 2 vi(V iLciiug niidiiv a ff. j'd. issues fiia uurruiit to fiis 

levying on the goods, the sheriff’ will be responsible in chiinages for the 
mistake, although the sheriff' never directed or au11iorisc<l him to make 
the arrest (r). Jlut if tlie officer derives his authority for what he does 
from some third party, and not from the sheriff’ ( ls), or if he is not acting 
in the execution of any jirocess directed to him by the sheriff to be 
executed, the shorilV is no party to his acts, and is not responsible for 
what ho docs. 

Thus, if an cxocuiion-dehtor arrested under a ca. sa. pays the debt 
and costs to the sheriff ’s officer to obtain his discharge, and the sheriff’s 
officer fails to ])ay over the money to the execution -creditor, in consequence 
whereof the^debtor is a second time arrested under a fresh writ upon the 
same judgment, the sheriff' is not liable to the debtor for the default of his 
officer in not paying over the money, as it is no part of the duty of the 
sheriff or^ his officer to receive the money. SSucli a transaction is in the 
nature of a private arrangement between the debtor and the officer, and 
the debtor must resort to the officer, who is responsible to him for the 

(m) Jmrtuj V. Mtiffuay, H it W. 275. (r) Snuirt v. Hutfon, 8 Ad. & F.. 568, n. 

(/>) Lilthi«lal(‘, j., Cwirthr v. Lmuff 8 Ilaphml v. (Joodmnii, ib. 565. Greyon/ v. 

]3. & C. 005. JJrake v. Si/kcs, 7 T.' K. Coitvrvlh 5 Ell. k Bl. 580; 25 Law J., 
110. ■ Q. H. 38. 

(7) Smith V. Pritclwrd, 8 C. B. 588. (.s) Cook v. Palmer, 6 B. & C. 742. 
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non-payment of the money, like any other person who has received a sum 
of money to be carried to another, and has made default in so doing (t). 

Execution of lorits hy special hailijfs, — And if the sheriff, at the request 
of the party suing out the writ, or his attorney, appoints a special bailiff 
for the execution of it, the sheriff is not then liable for the acts of the 
officer so appointed («). When, however, the execution of the writ is not 
expressly taken out of the hands of the shcrilf, if there is a mere request 
that a particular officer may be employed in the execution of it, this 
docs not constitute that officer a special bailiff of the party making the 
request (.r). 

Trespasses in divelling-houses by sh&'iffs and their officers under colour of 
the execution of legal process. — If a sheriff, by lifting the latch of the outer 
door of a dwelling-house, or opening the outer door in the way in which it 
is ordinarily opened by persons going into the house, enters the house of 
the execution-debtor himself for the purpo se of arresting liim, or taking 
his goods, he is justified, if he has reasonable ground to believe that he is 
there, or that his goods are there ; but if he enters the house of a stranger 
to make the arresi or the seizure, he is justified only in the event of his 
finding the execution-debtor or his goods in the house (//). If it turn out 
that the latter is not in the house, or had no property there, the sheriff is 
a trespasser (^), unless the house was entered in hot pursuit after an 
escape fpost, p. 557). The house in which the cxecntion-dcI)tor resides, 
Le. where he sleeps, may be considered to be his own house, although he 
is not tlie proprietor thereof, but only a lodger or visitor. “ 1 see no 
difference,” observes Lord Loughborough, “ between a house of which the 
execution-debtor is solely possessed, and a house in which he resides by 
the consent of another ” (a). 

Of the breaking open the outer door of a dwelling-house in the execution 
of legal process.^ In Semayne’s case (5) it was resolved— “ 1. That the 
house of every man is to him as his castle and fortress, as well for his 
defence against injury and violence as for his repose. 

“ 2. That when any house is recovered by any real action, or by eject- 
ment, the sheriff may break the house, and deliver the seizin or possession 
to the demandant or plaintiff, for the words of the writ arc ‘ )|abere facias 
seisinam,’ or ‘ possessionem ; ’ and, after judgment, it is not the house in 
right and judgment of Jaw of the tenant or defendant. 

“ 3. That in all cases when the king is party, the sheriff, if the doors 
be not open, may break the party’s house, either to arrest him or to do 

(/) Woods V. Finnis, 7 Exch. 873. {y) Morrish v. Murrey, 18 M. \V. 

(w) Ford V. Levhe, 6 Ad. & E. 700. 57.' 

Ik}t V. Trye, 7 Sc. 704 ; 5 Bing. N. C. (z) Rattliffa v. Burton, 8 B. & P. 230. 
678. Johnson v. Leigh, 0 Taunt. 345. 

{x) Alderson v. Davenport, 18 M. & W. (a) Sheers v. Brooks, 3 H, Bl. 133, 

43. Corhei v. Brown, 0 Bowl. 704. (6) 5 Co. 91. 
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other execution of the king’s process, if otherwise he cannot enter. But 
before he breaks it he ought to signify the cause of his coming, and to 
make request to open the doors. 

“ 4. That in all cases when the door is open, the sheriff may enter the 
house and do execution, at the suit of any subject, either of the body 
or the goods; but that it is not lawful for the sheriff (after request made 
to open the door and denial made), at the suit of a common person, to 
break the defendant’s house, if the door be not opened, to execute any 
process at the suit of any subject. 

“ 5. That the house of any one is not a castle or privilege but for him- 
self, and shall not extend to protect any person who flies to his house, or 
the goods of any other which are brought and conveyed into his house to 
prevent a lawful execution, and to escape the ordinary process of law ; for 
the privilege of his house extends only to him and his family, and to his 
own proper goods, or to those which are lawfully and without fraud and 
covin there; and therefore in such cases, after denial on request made, the 
sheriff* may break the house ” (c). 

The principle that every man’s house is his castle docs not extend to 
a barn* or outhouse, not connected with a dwelling-house. Therefore the 
sheriff’ may break open the door of a bai'n in order to levy an execution (c/). 

If the officer, after he has peaceably obtained entrance through the 
outer door, and before he can make an actual arrest, is forcibly expelled 
from the house, and the outer door fastened against him, he may then 
break open the outer door and make the arrest (e). And when he has 
once lawfully got inside the house, he is jjistified in breaking open the 
outer door to get out again, if the door is locked, and there is no one 
within who will oi)en the door (/). 

If the windt)w of a house be open, or a pane of glass broken, and the 
bailiff put his hand in and touch one for whom he has a warrant, he is 
thereby his ])risoncr, and the bailiff may break open the door of the house 
to come at him {g), or break through the window (//). And if, after the 
officer has cft’ectcd an arrest, the debtor breaks loose and escapes into a 
house, the sheriff’, or his officer, may break the house to retake him, 
whether the house be the debtor’s own house or the house of a stranger, 
provided lie has given notice of the object of his coming, and has de- 
manded and been refused admission (i). 

What amounts to a breaking of the outer door . — If the sheriff, or bis 
officer, opens the outer door of a house by lifting a latch, or drawing back 
A sliding bar, in the ordinary way in which persons going into the house 

(r) Semuynes case, I Smith's L. C. 78. (</) Anon. 7 Mod. 8. Sandon v. Jervis, 

(d) Pvnton v. Browne, 1 Siil. IHO. 0 W. K. OUO ; ante, Arrest 

(«) Aija Kurhuolie Ma/umed, 4 Moore, (/i) Lloyd v. Sandilnnds, 8 Taunt. 250. 
F. C. C. 21)0. (0 Anou. Loiil, 000. 

(/) Pityh V. GriJ/itk, 7 Ad. & E. 827. 
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Open the door, this is not a breaking of the door. “ As to the passage,” 
observes Pollock, C. B., in Coinyn’s Digest, “ Exiscution,” “ that the 
sheriff may not open a hitch, there is no reference to any authority in 
support of it. The cases do not support that proposition ” (^•). 

Of the hreak'intj open of inner doors in the execution of a mit. — If the 
sheriff, or his ofilcer, gains peaceable entrance at the outer door of a dwell- 
ing -hoinse, he niay break open an inner door of tlie house, either to seize 
the person or llie goods of the owner of the house, or of a lodger therein ( 2 ), 
and liaving entered at the open. outer door of the house, he need not 
demand to Iiave the inner doors opened to him before lie breaks them, in 
order to take goods under a ji.fcu {nt). Any resistance to the bailiff after 
he has once entered at the open outer door will be punishabhj, although 
the entry may have bc-n obtained by fraud and deceit (n). 

Illei/a/ifti (f an arrest or seizure oftjooils effected throutjh the medium of an 
act of trespass. — If the original entry into a dwell ing-liouse by a sheriff or 
his officers was unlawful and an act of trespass, their continuance in the 
house is unlawful, and tJiey cannot avail themselves of an entry or pos- 
session unla^^ fully gained to execute a ca. sa. ( 0 ). If the slicrifi', in 
making his entry, “has been guilty I'ifher of a breaeli of a positive 
statute, or of an offence against the common law, such viola! ion of the 
law in making the entry causes the possession thereby obtained to be 
illegal (p). And if advantage is taken of the unlawful luitry to effect an 
arrest of a judgnumt-debtor, the court will order the prisoner to be dis- 
charged ” (q). 

To break and enter a man’s house for the purpose of executing a 
ca. sa. “ is really,” observes Parke, B., “ not an abuse of the authority 
of the writ, but it is executing the authority where the sheriff has none ; 
like going out of the jurisdiction to execute the writ. The door being 
oi)cn, is a condition precedent to executing the writ in the dwelling- 
house ” (r). As regards the seizure of goods, however, after an unlawful 
breaking into the house, a different doctrine has }>revailcd, on the 
authority of the following case in the Year-book, 18 Edw. 4, la: — 
“ Catesby comes to the bar, and asks whether a slieriff and his officers 
breaking into a dwelling-house to execute a //. fa. do a wfong or not; 
the judges answer that the defendants may bring trespass against them, 
notwithstanding the fi. fa , for that will not (*xeuse them for breaking 
the house, but ‘del prisel des biens tantum.’” “This case,” observes 
Coleridge, J., “ is cited in Semaynes case (s), as establishing that if the 

{k) liifon V. Shilcockf 7 Exch. 77 ; 21 (/>) Hooper v. Lnnv^ G H. L. C. 5G5. 

JiiiW.}., kxcli. 58. ( p) Tirnlftl. C. J., Nvwlon v. Ilarhud^ 

{t) Lett V. Gatmll, 1 Cowp. 1 ; Lofft, 1 M. ifc Gr. (558. 

8 * 1 4. (tj) ffothjmn v. Townimj. 5 Dowl. 410. 

(w) Huichhon v. Bireh, 4 Taunt. 018. (r) Kurheif v. JJvnht/, 1 M. & W. 041, 

Lloyd V. SandHavfh, 2 Moore, 210. (.■«) 5 Co. 02 a, 92 b. 

(») Hex V. Backhouse y Xotit, G1 . 
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sheriff breaks the dwelling-house by force of Vkji.fa., he is a trespasser by 
the breaking, and yet the execution which he then doth is good. But it 
may be doubted whether the judges meant anything more in the Year- 
book than to state generally what, a Ji, fa. authorised a sheriff to do; 
but assuming that they did, still the dictum there, and that in Smayne's 
case, arc both purely extra-judicial ” {t). 

When the sliei'if becAmea a trespasser by remaining on premises an un- 
reasonable time. — The writ of fi.fa. authorises the sheriff, who has entered 
upon premises for the purpose of making a levy under it, to remain 
there for such time as is reasonably necessary for the execution of the 
writ; hut if he remains more than a reasonable time he abuses the legal 
authority conferred upon him by the Queen’s writ and becomes a trespasser, 
and in the position of a man who has walked into another person’s house 
without any authority (ante, p. 221). The reasonableness of the time is 
a question for the jury (//). 

Seizure (f the gootls of the xorong party. — A sheriff or his officer seizing, 
goods under a writ of execution is responsible in damages if he takes the 
goods of a wrong party. ‘‘ If he takes the goods of a stranger, though 
the plaintiff assures him they arc the defendant's goods, he is a trespasser; 
f(jr he is obligeil at his peril to take notice whose the goods are, and for 
that purjiose may impaiud a jury to impure in whom the property in the 
goods is vested (.r), or compel rival claimants to interplead and establish 
their title (//). Where, therefore, two p{‘rsons, being father and son, 
both had the same name of baj)tism and surname, and both resided in the 
same house, and an action was brought against the son, who suffered 
judgment by default, and aw'Htof execution was issued against him, under 
wdiieh the sheriff, by mistake, took the goods of the father, it Avas held 
that the sherill’Avas n'sponsible for the conse([uences of his mistake ( 2 :). 

The sheriff has no right to seize the goods of a stranger in the pos- 
session of the execution-debtor as the ostensible owner («). If a woman, 
having furniture of her own, cohabits with the execution-debtor, and 
assumes his name, and gives herself out as his wife, and permits him to 
appear to be the oAvner of her furniture, this does not give the sheriff any 
right to seize it under the execution against him {b). And if the man 
and woman have actually gone through the form of marriage, and arc 
supposed to be man and Avife, and the goods have been seized and sold by 
the sheriff, as the goods of the husband, Avithout any notice or objection, 
and it aftorAvards transpires that the marriage Avas void, and that the 

(0 Hooper V. Lone, 12 II. L. 0. 542. (.y) Post, s. 3. Interpleader. 

(m) V. H Kx«:h. 243. Ploy- {z) Jarmo'ui v. Hooper^ 0 M, Gr. 

fair V. Musyrorv, 14 M. & W. 23!». 847; 7 Sc. JJ. 11. (170. 

(.r) Bar. A br. Execution, N. 5. Roberts («) JJowson y. Door/, 3 Taunt. 200. 

V. Tktmios, (1 T. R. 88. Sainuierson v. (6) Edwards v. Uridyes, 2 Stark. 300. 

linker, 3 Wils. 300. 



660 THE LAW OF TORTS — TRESPASSES BY SHERIFFS. [cHAP. XIV. 

goods belonged to the supposed wife before the celebration of the void 
marriage, the sheriff will be responsible to her in damages for the unlaw- 
ful seizure (c). The acquiescence of the woman was held to be of no 
moment, the execution being a proceeding in invitum^ and she having no 
power to resist, not having discovered the error. 

But where the woman takes an active part in misleading the sheriff, 
and asserts that slie is the wife of the execution-debtor, knowing the 
assertion to be untrue, she is then herself the cause of the injury of 
which she complains, and is estopped from disputing the accuracy of her 
representation (d). And if the evidence shows that she had given the 
property to the man with whom she cohabited, and had made him the 
owner of it, the sheriff will then have a right to seize it (c). 

As one man's goods cannot be seized by the sherifl’ to pay another 
man's debts, it follows that the goods of a testator in the hands of an 
executor cannot be seized under an execution against the executor to 
satisfy a judgment-debt duo from the executor liimself in his own 
right (/) ; but if a devastavit has been connnitted by the executor, and 
the goods have oeon converted to his own use, the executor cannot take 
advantage of his own wrong, and justify his own misconduct, by saying 
that the goods are not his, but his testator’s (//). 

An illegal seizure of goods under void process does not prevent the 
sheriff from afterwards executing a legal warrant. The subsequent valid 
seizure is in nowise vitiated by the previous trcs 2 )ass, but a diHereiit rule 
prevails with respect to an illegal arrest {h). 

When a sheriff has taken j>osscssion of goods under a officer 

should continue in possession, in order to sustain the seizure against others 
afterwards coming under legal authority to seize the same goods (i). 

Seizure hy sheriffs and their officers of jirivileyed or protected goods, — An 
action is not maintainable against a sheriff who has seized privileged or 
protected goods, in obedience to the commands of a writ, hut the party 
injured must apply to the court for an order upon the slieriff to restore 
the goods. Thus, if the sheriff seizes the bedding and wearing apparel of 
an insolvent petitioner, who has obtained an order for protection from 
process, the remedy is by application to tlie court for an order upon the 
sheriff to withdraw, and not by action (Jc). 

Power of the sheriff to c&mpel rival claimants to interplead and establish 
their title before he levies, — By 1 & 2 Wm. 4, c. 58, s. C, reciting that 

(c) Glasspooh v. Young^ 0 11. & C. 701. Fenwick v. Lay cock ^ 3 Q. B. llO. 

Langford v. Foot^ 2 M. Sc. 5141). {g) Quick v. *S7«/wt'S, 1 B. & P. 295. 

(t'5 Kdwarda v. Farehrother^ 2 M. P. {h) Pcrcival Stamps 0 Kxch. 171. 

295). As to seizure of goods lot to hire Hooper v. Lane^ 0 H. L. C. 44JJ. 

to the execution-debtor, see. Tancred v. (/) Blades v. Arundel^ 1 M. & S. 711. 
Alfgoodt 4 H. & N. 444. Ackland v. Paynler^ 8 Pr. 05. 

(/) Farr v. Newman, 4 T. R. C21. {k) Bideal w. Fort, 11 Exch. 847. 

Oaskell v. Marshall, 1 Mood. & Rob. 1U2. 
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difficulties arise in the execution of process against goods and chattels 
issued by authority of the courts, by reason of claims made to such goods 
and chattels by assignees of bankrupts and other persons not being the 
parties against ii?hom the process has issued, whereby sheriffs and officers 
are exposed to actions, it is enacted, that when any such claim shall be ^ 
made to any goods or chattels taken, or intended to be taken, in execution 
under any such process, or to the proceeds or value thereof,” it shall be 
lawful for the court from which such process issued, upon application of 
the sheriff or officer, made before or after the return of such process, and 
before or after any action brought, to call before them, by rule of court, 
as well the party issuing the process as the party making such claim, and 
thereupon to exercise for the adjustment of such claims, and the relief 
and protection of the sheriff or officer, any of the powers conferred by the 
statute, and to make such rules and decisions as shall appear to be just. 
And the statute 1 & 2 Viet. c. 45, s. 2, enables any single judge of the 
superior courts to exercise th(» powers and authorities for the relief and 
protection of the sheriff or other officer given by virtue of 1 & 2 Wm. 4, 
c. 58, s. 6. Among the powers contained in the last-named act is the 
power of making rules and orders (s. 1), calling upon the claimant to 
appear and state the nature and particulars of his claim, and maintain or 
relinquish his claim, and to stay proceedings in actions, and to order 
actions to be tried, and direct which of the parties arc to be plaiutifl‘ or 
defendant in such actions. 

These powers may be exercised though the titles of the claimants have 
not a common origin, but arc adverse to, and independent of, one 
another (/). 

It is not necessary that the sheriff should have made an actual seijsure 
of the goods in order to be entitled to the benefit of the statute. It is 
sufficient if he intends to seize the goods, having the writ or process in 
his possession (jw). The object of the act is to give protection to the 
sheriff wherever, by reason of claims to the property, he is in danger of 
actions by the execution-creditor if he yields to the claim, or by the 
claimant if he executes the writ. But it is not intended to protect the 
sheriff where the resistance is to the writ itself, ?. c. where the party in 
the cause objects to any execution on his own goods, for there the process 
itself, properly executed, would be the sheriff’s defence (w). 

The court will not lend its assistance to the sheriff where there have 
been delays, irregularities, or sinister dealings on the part of his officers 
charged with the execution of the process. If a sheriff delays to make 
application for relief at the request, and for the interest, of one of the 

• 

(l) Baientan v. Farnsworth^ 29 Law J., J., Exch. 280. Day v. Carr, 7 Exch. 

Exch. 305. 886. 

(m) Lea v. Bossi^ 11 Exch. 13 ; 24 Law (w) Fenwick v. Laycack, 2 Q. B. 110. 
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rival claimants, he places himself out of the protection of the statute (o). 
To enable him to have the benefit of the course opened to him by the 
statute, it is essential that he should come promptly to the court, without 
exercising any discretion of his own upon the matters in controversy (p). 
There are some old cases in which a great degree of strictness was 
exercised in admitting the sheriff to the benefit of the act, and in which 
protection was denied under circumstances in which it would now be 
conceded (g'). 

In an interpleader suit the execution -creditor may claim property 
which the execution-debtor has disabled himself from claiming, for an 
estoppel which would be binding against the execution-debtor in *a claim 
put forward by him, will not be binding upon the execution-creditor or 
the sheriff, who are strangers to the acts of the execution -debtor (r). 

Claims of landlords on sheriffs for rent in ajrear . — By 8 Anne, c. 14, 
8. 1, it is enacted, that no goods and chattels upon lands or tenements 
leased for life or lives, term of years, at will, or otherwise, shall be liable 
to be taken bj virtae of any execution, unless the party at whose suit the 
execution is sued out shall, before the removal of such goods from off the 
said premises, pay to the landlord or his bailiff all such sums as shall be 
due for rent at the time of the taking, not exceeding one year’s arrears of 
such rent (s). If the rent of the premises on which the levy is to bo 
made is in arrear, there arc no goods out of which the sheriff* is bound to 
levy, until the arrear, not exceeding one year’s rent, has been paid to 
the landlord. The sheriff is not called upon by law to advance the money 
to pay the rent, but such advance must be made by the execution- 
creditor ; and if he neglects to make it after notice of the rent being 
due, the sheriff cannot be called upon to seize and sell the goods, let their 
value be what it may (^). If a year’s rent is in arrear, and the goods on 
the premises are not sufficient to satisfy a year’s rent, the sheriff must 
withdraw (w). 

If the landlord or his agent accepts an undertaking from the sheriff or 
his officer to pay the rent due, and consents to the removal of the goods, 
he waives the benefit of the statute, and cannot afterwards sue thereon. 
His remedy in such a case is upon the undertaking (a?). 

A trustee in whom the legal estate in reversion is vested may be the 
landlord within the meaning of the statute (y). To entitle the landlord to 
the year’s rent, there must be an existing tenancy at an ascertained rent 


(o) Multtm V. Toung, 4 C. B. 375. 

(;>) Crum/? V. Dag, ib. 764. T?fton v. 
Harding, ^9 Law J., Ch. 225. 

(gi) HoU V. Front, 3 H. & N. 821 ; 28 
Law J., Exch. 55 ; 23 & 24 Viet. c. 120, 

B. 12. 

Richards v. Johnston, 4 H. & N. 


064. 

(«) Foster v. Cookson, 1 Q. B. 419. 
(/) Cocker v. Mangrove, 9 Q. B. 234. 
(a) Foster V. Hilton, 1 Dowl. 35, 

{x) Rotherey v. Wood, 3 Cnmpb. 24. 
<y) Colyer v. Speer, 4 Moore, 473. 
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at the time (^), and the execution must not be an execution put in by, or 
at the instance of, the landlord himself (a). The statute does not extend 
to a ground-rent due to the superior landlord (If), nor to goods seized by 
the sheriff and conveyed by bill of sale to the execution-creditor, but not 
removed from the demised premises, the landlord’s right to distrain such 
goods not being taken away (c). 

This right of the landlord to a year’s rent is confined to executions 
upon judgments (d) and private extents, and does not extend to preroga- 
tive process, such as an extent in chief, or an extent in aid (e). If the 
execution-debtor holds under a lease in writing, the fact of rent being due 
must be established by production of the lease (/). 

Sale hj sheriffs of goods taken in execution, — It is the duty of the sheriff 
to sell goods seized under a Ji, fa, within a reasonable time after the 
seizure ; and if he fails so to do, an action is maintainable against him by 
the judgment-creditor (g). If he sells more than sufficient to satisfy the 
judgment-debt and costs, he will be responsible in damages to the execu- 
tion-debtor (A). In selling goods seized under a writ of execution, he cari 
convey no better title to the goods than the execution-debtor himself 
possessed at the time of the sale, and does not, when he sells, profess to 
do more than that, and does not warrant the title to the purchaser (t). 
If the sheriff has sold goods which were in the possession of the execution- 
debtor at the time of the sale as the ostensible owner, but which were in 
reality the goods of a plaintiff, who had let them to hire to such* execu- 
tion-debtor, the sheriff is not liable to an action for the wrongful sale, 
unless it be proved that some actual damage has accrued therefrom to the 
plaintiff (k), and that he has been prevented by the act of the sheriff from 
recovering possession of his goods {k). 

Capture of the wrong person. — If the sheriff’s officer has, by mistake or 
through false information, arrested the wrong party under a ca. sa., the 
sheriff is responsible for the mistake, unless the plaintiff was himself 
instnimental in giving false information to the sheriff, or brought about 
his imprisonment by his own misrepresentation (/). 

Arrest of the right parson under a wrong name. — If there is no mistake 
as to the person of the debtor, if his identity is established, but there is a 
misnomer, either from the debtor’s having given himself a wrong name, or 

(z) Hodgson v. Oascoigne, 5 B. & Aid. (/) Augustien v. Challis, 1 £zch. 279 ; 
88. post, ch. 21. 

(а) Taylor v. Lanyon^ 4 M. & P. 310; {g) Jacobs v. Humphrey , 2 Cr. & M. 

0 Bing. 030. Lee v. Lopes^ 15 East. 230. 413. BiUes v. Wimjfeldy 2 N. & M. 831. 

(б) BenneVs case, 2 Str, 780. (A) Batchelor v. Vyse, 4 M. & Sc, 652, 

(c) Bmallman v. Pollard, 7 Sc. N. R. li) Chapman v. Speller, 14 Q. B. 621. 

911; 6 M. & Gr. 1001. inUc v. Bin- (k) Tancredy. Allgood, &N.444; 

stead, 13 C. B. 304. 28 Law J., £xch. 362. 

(rf) Brandling v. Barrington, 0 D. & B. (/) Post, p. 668. Jhinsian v. Paterson, 
617. 2 C. B., N. S. 495; 20 Lav J., G. F. 

(e) Rex V. Southerhy, Bunb. 6. 268. 
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from his having suffered judgment to be obtained against him in the wrong 
name, he will be deemed to be known as well by his assumed name as by 
his real name, and he will have no ground to object to the proceedings 
against him {m). If he has been sued by a wrong name, and suffers 
judgment to go against him without attempting to rectify the. mistake, 
he cannot afterwards, when execution has been issued against him in 
the wrong name, contend that he is not the person whom the sheriff 
or his ofl&ccr is directed to arrest (w). Whenever a defendant omits 
to plead a misnomer, he may be taken in execution in the wr6ng 
name (o). 

Illegal arrest on Sundays. — The 29 Car. 2, c. 7, s. 6, prohibits the 
service or execution on Sunday of any writ, process, warrant, order, judg- 
ment, or decree, ex^opt in cases of treason, felony, and breach of the 
peace (p), and the stat. 9 Geo. 4, c. 31, s. 23, makes it a misdemeanour 
to arrest any clergyman upon any civil process while he is performing 
divine service (q). • 

' Incurahllity of a wrongful imprisonment — Arrest under one of several 
writs. — Where an arrest has been made on a valid writ, the sheriff may 
detain the party arrested on any number of valid writs which he has at 
the time against such party, or which afterwards reach him ; but if the 
sheriff makes the arrest on a forged or feigned writ, or a writ which has 
never been^sealed or stamped, and is therefore invalid, this gives him no 
right to detain the party on any other valid writs which may be at that 
time in his hands, for the sheriff’ cannot avail himself of a custody brought 
about by illegal moans to execute the other writs; and if the sheriff know, 
or ought to have known, that the writ under which he arrests was void, 
and nevertheless makes the arrest, and so deprives himself of the power of 
executing other valid writs in his hands, he will be responsible for culpable 
negligence and breach of duty. If an arrest be made on a Sunday, or in 
a w'ay not authorised by law, the sheriff’ cannot afterwards make that 
valid by detaining the party under a legal writ, but must first give him 
an opportunity of going at large, and then execute the legal writ. But 
that is not the case with regard to an execution against the goods (r). 
If, therefore, a first arrest be a false imprisonment by the wrongful act of 
the sheriff himself or his officer, no subsequent conduct or act of his can 
legalize the continuance by him of that imprisonment (s). 

Arrest of privileged persons. — In all cases of privilege, whether on the 


{m) Price v. Harwood, S Camph. JOS. 
Walker v. Willoughby, 0 Taunt. 530. 

(m) Fi»her v. Magnay, 0 Sc. N. 11. 609 ; 
6 M. & Gr. 779. 

(o) Crawfitrd v. Satchwell, 2 Str. 12 IS, 

p) Wellsv. Qurncy, 8 B. tfe C. 769. ' 

q) Ooddard v. HarHs, 6 M. P. 122 ; 


7 Bing. .320. 

(r) Kgyington*s case. 2 Bll. & 131. 728. 
Percival v. Stamp, 9 Exch. 171. Hooper 
V. iMne, 27 Law J., Q. B. 75 ; 0 H. L. C. 
497. 

(s) Humphrey v. Mitchell, 3 Sc. 51. 
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ground of the person being a member of the legislature, or having a duty 
to perform about the. person of the Queen, or from any other cause, it has 
always been considered that the sheriff is justified if he obeys the Queen’s 
, writ, and that the privileged party must apply to the court for his dis- 
charge (f). The arrest by the 'sheriff, under a writ from any of the 
Queen’s courts of a person privileged from arrest, by reason of his being 
in attendance as a witness under the process of another court, does not 
form the ground of any action at law, but is only the subject of an appli- 
cation to the court under whose authority the party has been compelled 
to appear as a witness, to discharge him from custody (w). If a party 
who has obtained an order of protection from the Insolvent Court, or who 
is attending or returning from the court (a?), is, nevertheless, arrested 
under a ca. sa., he is entitled to be discharged, and thus obtains the 
benefit of his protection, but he has no claim for damages (y). 

Countermand of writs and loarrants — Notice to the sheriff or his officer 
not to execute a ca, sa, will render both the bailiff and the sheriff respon- 
sible for a false imprisonment if the arrest is made after the receipt of the 
notice, provided the notice has been given by the plaintiff’s attorney. If 
the officer receives notice from the attorney that the action is settled, 
or that the execution is withdrawn, that is a notice not to make the 
arrest (^), If a writ is left at the sheriff’s office, with orders not to 
execute it, and the sheriff arrests under it, he is a wrong-doer : if it is to 
be returned non est inventus^ it must lie ; and the sheriff ought not to 
issue a warrant or arrest ; but if the defendant is brought in, or chooses 
to come in and surrender, then the sheriff’ must arrest {a). 

Under a writ of fi, fa,^ which directs the sheriff to make a certain 
specified sum out of the goods and chattels of the defendant, and have the 
money at the return of the writ, the sheriff or his officer may receive the 
money in discharge of the execution, and withdraw the levy and liberate 
the defendant’s goods on payment of the money ; but under the writ of ca. 
5a., which commands the sheriff to have the body of the debtor at the 
return of the writ to satisfy the plaintiff, and not the money to pay the 
debt, the sheriff has no right to receive the money and discharge the 
debtor, and substitute his own responsibility for that of the debtor, whose 
body the creditor has a right by law to keep until he has been paid the 
debt. If, therefore, a sheriff’s officer, charged with the execution of a writ 
of ca. sa.j allows the debtor, whom he has arrested under it, to go at large 
on paying to him the sum mentioned in the writ, the sheriff will b^ 

(/) Alderson, B., Rideal v. Fort, 11 3n4. 

Exch. 852. {z) Futcher v. Hinder, 28 LaW J., 

(m) Magnay v. Burt, 6 Q. B. 305. Exch. 28. Withers v. Parker, 4 H. & N 

( 2 ?) Chauvin v. Alexandre, 31 Law J., 524. 

Q. B. 70. («) Hooper v. Lane, 0 H. L. C. 522. 

(y) Yearsley v. Heane, 14 M. «k W. Afayway v. 4 Q. B. 817. 
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responsible for an escape, for it is a neglect of duty on the part of the 
officer for which the sheriff is answerable (b). 

Liability of the sheriff for an escape, — If a defendant, after haying been 
taken in execution, is seen at large for ever so short a time, either before 
or after the return of the writ, under which he has been arrested, the 
sheriff is responsible for an escape, as the writ commands him to take the 
defendant, and him safely keep, so that he may have him ready to satisfy 
the plaintiff (c). It is the duty of the sheriff to carry his prisoner to the 
county gaol after he has been arrested under a ca, sa., and when once in 
gaol, the debtor must be kept there, and cannot be allowed to go out, 
though with a keeper or sheriff’s officer. If, therefore, ho is seen without 
the walls of the prison, the sheriff is responsible for au escape (d). If the 
sheriff, after he has arrested the debtor, receives from the latter the 
amount of the debt and costs, he will be responsible to the judgment- 
creditor for an escape, if he sets his prisoner at large contrary to the 
exigency of the writ, before the judgment-creditor has been satisfied his 
demand ; for the duty of the sheriff' i*' to pursue the direction of the writ, 
and be ready at tne day, not with the money, but with the body of the 
debtor, unless the party himself who sued out the writ interfere and agree 
to the liberation of the prisoner upon receipt of the money which has been 
paid to the sheriff (^). , 

It is the duty of an officer going to make an arrest in the execution of 
legal process to choose his opportunity, and to go with a force sufficient 
to repel opposition, and enable him to execute the process intrusted to 
him. If he fails to make an arrest, or if, having got the debtor into his 
custody, he fails to keep him for w^ant of sufficient force, he will be 
responsible for a breach of duty (/). But if the prison take fire, or be 
broken open by the king’s enemies of another kingdom, and the prisoner . 
escapes, this will excuse the sheriff ; but it is otherwise if the prison be 
broken open by traitors and rebels (y). And if the escape has been 
brought about by misrepresentation or misconduct on the part of the 
plaintiff, tlie latter has no cause of complaint against the sheriff (h). 

By 8 & 9 Wm. 3, c. 27, s. 8, it is enacted, that if the keeper of any 
prison shall, after one day’s notice in writing, given for that purpose, 
refuse to show any prisoner committed in execution to the creditor, at 
whose suit he was committed, or to his attorney, every such refusal shall 
be adjudged an escape in law. 

Recapture upon fresh pursuit, — The sheriff may retake the debtor upon 

(6) Woods V. Finnis, 7 Exch. 372. Woods y. Finnis, 7 Exch. 372. 

(o) Hawkins v. PUmer, 2 W. Bl. I04fi. (/) NichoU v. Darley, 2 Y. & J. 403. 

Moore v, Moore, 27 Law J., Ch. 387. (y) Southcote’s case, 4 Co. 84a. 

(d) Williams v. Mostyn, 4 M. & W. (A) Hiscocks v. Jones, 1 M. 4? M. 209 ; 

. . post, p. 568. 

(e) Slackford v. Austen, U East, 473. 
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fresh pursuit in any county urithout an escape -warrant, and plead the 
recapture in bar of an action for damages. 

Discharge of debtors taken in execution. — By 15 & 16 Viet. c. 76, s. 126, 
it is enacted, as we have seen, that a written order, under the hand of the 
attorney in the cause, by whom any writ of ca. sa, has been issued, shall 
justify the sheriff, or person in whose custody the party may be, under such 
writ, in discharging such party, unless the person for whom such attorney 
professes to act shall have given written notice to the contrary. The 
sheriff is not bound to discharge a debtor from his custody immediately on 
receiving an order for his discharge. He is entitled to a reasonable time 
to search his office, to ascertain whether there arc any other writs lodged 
against him (i). 

Arrest of the person and seizure of goods under void or irregular process* 
— In depriving a man of his liberty and seizing of his goods, the sheriff 
and his officers act at their peril, so that if the process is feigned, forged, 
or simulated, and is not the process or order of the court, it is a mere 
nullity, and the sheriff can derive no protection from the piece of waste- 
paper (Jc). But if the sheriff has acted under a genuine writ, issued from 
one of the superior courts, he and his officers acting under him are pro- 
tected by it, although it be on the face of it irregular, as a capias against 
a peeress {1) ; or void in form, as a ca. sa. not made properly returnable, 
for the officers ought not to examine the judicial act of the court, nor 
exercise their judgment touching the validity of the process in point of 
law, but are bound to execute it, and are therefore protected by it (Z). 
But the parties who have issued the void or irregular process arc, as 
we have seen, responsible for all damage and injury done in the execution 
of it after the process has been set aside by the court or a judge, unless 
it has been set aside on the terms that no action shall be brought {in). 
And if a writ of ca, sa. has been issued upon a judgment for less than 
20/. in an action, for a debt, the party arrested under the writ may 
maintain an action both against the attorney who sued out the writ and 
the client who set the attorney in motion, for damages for the wrongful 
imprisonment, although the writ has not been set aside, for the statute 
expressly declares that no person shall be taken in execution upon such a 
judgment. 

Generally speaking, however, so long as the process has not been set 
aside, it is a protection to the attorney who has issued it, and to the client 
by whose commands it was issued (n) ; and though when it has been 
set aside it is no longer a justification to them, yet it always remains 

(t) Samuel v. Buller, 1 Exch. 440. 5-4 a. Cotes v. 8 Lev. 20. 

(A) Hooper y. Lane, 10 Q. B. 501 ; 0 (m) Parsomy. Lloyd, 8 Wils. 841. 

H. L. C. 443. (m) Itiddell v. Pakeman, 2 G. M. & B. 

(/) Countess of Butland^s case, 6 Bep. 33. Blanckenay v. Burton, 4 Q. B. 707. 
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a justification to the sheriff and his officers, who had no optioa but to 
obey it (o). 

A writ of execution therefore may, at the same time, be both a good 
writ and a bad writ ; that is to say, a writ set aside for irregularity may 
be good as to the sheriff and all persons acting under him, and bad as to 
the persons who sued it out (p). 

If the sheriff, by force of a fieri facias^ sell goods, and afterwards the 
judgment is reversed by writ of error, the defendant shall not have resti- 
tution of his goods, but the valqe of them, for which they were sold; and 
there arc two reasons for this : — 1. If the sale of the sheriff, by force of a 
fieri facAaSy should be avoided by subsequent reversal of the judgment, 
there would be no buyer, and by consequence no execution done. 2. In 
the case of a fieri faunas, the sheriff is compellable to make and levy the 
debt of the goods, &c. of the defendant, and therefore there is reason that 
it should stand ((/). 

Exemption of sheriffs and officers from, responsibilitt/ when the injury 
has been brought abmit by misreprese.itation of the plaintiff ', — Every person 
who, by misrepresentation or misstatement, causes an officer charged with 
the execution of legal process to make a mistake and arrest the wrong 
party, or seize his goods, cannot complain of the wrong which he has 
himself occasioned. If by misrepresentation he causes himself to be 
arrested, he is the author of his own misfortune, and has no right to 
charge it upon the officer (r). If the plaintiff has represented himself to 
be the person against whom the process has been issued, and is arrested 
in consequence of that representation, he is estopped, as we have seen 
(ante, p. 490), as regards that imprisonment, from denying that he was 
the right person ; but, after he has given notice of the real state of facts 
to the officers, and given them a fair opportunity of inquiry, the detention 
would be unlawful (s). 

False returns to vmts of execution . — If the sheriff makes a false return 
to a writ of execution, he is responsible in damages to the execution- 
creditor if any actual damage has resulted to him from the false return {t). 
A return of nulla bona to a writ of ft. fa. means, that there are no goods 
applicable to the execution of the plaintiff’s writ, not that there are no 
goods at all belonging to the execution- debtor. If, therefore, the payment 
of prior claims, such as rent due to the landlord, or sums leviable under 
prior writs of execution, has exhausted the fruits of the levy, the sheriff 
has no goods out of which the damages can be levied, and a return of nulla 


(o) Jones V. Williams, 8 M. A; W. 356 ; (tj) Hoe's case, 5 Co. 90 b. 
west, J., 5 B. &. Aid. 7A0. Turner v. (r) Fislierv. Magtiay, 5 M. & Gr. 778. 
Felgate, 1 Lev. 05. («) Duneton v. Paterson, 2 C. B., N. S. 

^ - (p) Parke, B., 9 Dowl. 710. Doe v. 495 ; 20 Law J., C. P. 208. 

Thorny 1 M. & S. 427. - (<) Wylie v. Birch, 4 Q. B. 566. 
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horn is a good return (u). If the sheriff returns that he has seized certain 
goods and chattels, he ought to specify their value, and not return that 
their value is to him unknown (x). A reasonable degree of certainty in 
the language of the return is sufficient. 

The sheriff is not allowed to put a construction on his own return 
which would make it bad,’ when it admits of another construction which 
will make it good (i/). 

Extortion hy sheriffs and their officers. — By 29 Eliz. c. 4, s. 1, it is 
enacted, that it shall not be lawful for any sheriff, under-sheriff, bailiff, 
&c., nor for any of their officers, deputies, &c., by reason or colour of their 
offices, to receive or take for the serving or executing any extent or exe- 
cution, more consideration or recompense than is by that act limited and 
appointed, upon pain that every sheriff, under-sheriff, &c., their officers, 
&c., who shall directly or indirectly do the contrary, shall forfeit to the 
party grieved treble damages, and pay a penalty as therein mentioned, 
but the act is not to extend to fees taken for executions within any city or 
town corporate. Tlie statute 7 Win. 4, and 1 Viet. c. 55, further enacts 
that it shall be lawful for sherifl’s and their officers to receive such fees, 
and no more, as shall bo allowed by the taxing officers of the courts of 
Westminster, under the sanction of the judges, and that any sheriff or 
officer receiving any fee or gratuity greater than is allowed, shall be 
guilty of a contempt of court, and punishable accordingly. And by 
5 & 6 Viet. c. 9H, s. 31, it is enacted, that no poundage shall be payable 
to sheriffs, bailiffs, and others, for taking the body of any person in execu- 
tion {z) ; but there shall be payable to the sheriff, or other person having 
the return of writs, upon every such execution against the body, such fees 
only as shall be allowed to he taken under 7 Win. 4 and 1 Viet. c. 55. The 
sheriff* still continues entitled to his poundage under the statute of Eliza- 
beth, on an execution against the goods of the debtor, and also to any 
additional fee that may be allowed by the judges under 7 Wm, 4 and 
1 Viet., and to no more. If his officer takes more the sheriff is guilty of 
extortion, and is liable to an action for treble damages (a). 

Duties and responsihUities of the high-bailiff and bailiffs of the county 
court. — By 9 & 10 Viet. c. 95, s. 33, the high-bailiff of the county court 
is made responsible for all the acts and defaults of himself and the bailiffs 
appointed to assist him, in like manner as the sheriff of any county in 
England is responsible for the acts and defaults of himself and his officers. 
His liability is co-extensive with that of the sheriff, but he is not respon- 


(u) Shattock v. Carden, 0 Exch. 725. 
Wintle V. Freeman, 11 Ad. & E. 547. 
Heenan v. Evans, 4 Sc. N. R. 2. 

(.r) linrton v. Oill, 12 M. & W. .‘115. 

(f) Reynolds v. Barford, 8 Sc. N. R. 
230. 


z) Hayley v. Racket, 5 M. & W. 020. 
«) Wrightvp v. Oreenacre^ 10 Q. B. 
12. Pilkington v. Cooke, 16 M. ik W. 
61.5. Woodyate v. Knatclibull, 2 T. R. 
165. 
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siblo for things done by his bailiffs under colour of some special power 
or authority supposed to be given to them under the County Courts Act, 
and not done under the authority or in execution of a warrant (b): 

Liability of ministerial officers where the court had m jurisdiction^ and no 
authority to issue the process.— Ai the common law a grievous responsibility 
was thrown upon ministerial officers of courts of inferior and limited 
jurisdiction, where the court had made orders and directed the issue of 
process, without jurisdiction in the matter, or where it had exceeded its 
jurisdiction. It was held, that when the court had not jurisdiction of 
the cause, then the whole proceeding being coram non judice^ actions 
would lie against the party who sued out and against the officer or 
minister of the court who executed the precept or process of the court, 
without any regard to such precept or process; “ for the officer is not 
bound to obey him who is not judge of the cause any more than he is 
bound to obey the mere precept or oiucr of a stranger, for the rule is, 
judicium a non suojudice datum nullius cst mmnenti'^ (c). Therefore, where 
an officer acting under a warrant f f a commissioner of bankrupts took 
and detained a party in custody under it, and it appeared that the com- 
missioner had no jurisdiction to make the warrant, it was held that an 
action of trespass was maintainable against the officer (d). But the mis- 
chiefs arising from this unreasonable state of the law have to a great 
extent been remedied by the legislature (e). 

Duty of bailiffs of the county court to satisfy the landlortTs claim for 
rent — By 19 & 20 Viet. c. 108, s. 75, it is enacted, that the stat. 8 Anne, 
c. 14 (ante, p. 562), shall not apply to goods taken in execution under 
the warrant of a county court ; but the landlord may, within five days of 
the taking, or before the removal of the goods, make a claim in writing 
for rent, signed by himself or his agent, stating the amount of the rent 
in arrear, and the time for which it is due ; and if such claim be made, 
the officer making the levy is to distrain for the rent so claimed, and the 
costs of the distress, but he is not to sell within five days, unless the 
goods be of a perishable nature, or upon the request in writing of the 
party whose goods have been taken. After the five days the bailiff is 
to sell such of the goods as will satisfy, first the costs of the sale, next 
the claim of the landlord, not exceeding the rent of four weeks where the 
tenement is let by the week, the rent of two terms of payment where the 
tenement is let for any other term less than a year, and the rent of one 
year in any other case, and lastly, the amount for which the warrant 
issued. If any replevin be made, the bailiff is notwithstanding to sell 
such portion of the things taken as will satisfy the costs of the sale under 
the execution, and the amount for which the warrant issued. Any over- 

(6) SmiUi V. Pritchard, 8 C. B. 688. (rf) TTatson v. Bodell, U M. W. 67. 

(c) The Munhuhea case, 10 Co. 70a. (e) Post, pp. 674-677, and ch. 16. 
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plus of the sale or residue of the goods is to be returned to the 
defendant. 

Things not distrainahle hy county-court bailiffs in satisfaction of rsnt.— ^ 
The county-court baililf cannot, under this statute, distrain the goods of 
a stranger on the demised premises for the purpose of satisfying the 
landlord’s rent (/). 

Liabilities of gaolers, — A gaoler who receives a prisoner under a 
warrant is not responsible in damages if the warrant has been irregularly 
issued ; but if the wrong man has been arrested and brought to him, or 
the warrant is altogether void and a mere nullity, he will be responsible 
for the detention. Where the plaintiff bad been delivered into the custody 
of the gaoler of a liberty under a good warrant for arrest, though the 
execution of it was illegal, inasmuch as the plaintiff, under a warrant to 
the bailiff of the liberty, had been arrested without the liberty, and after- 
wards carried into the liberty and delivered to the gaoler, it was held that 
an action could not be maintained against the gaoler, who was not bound 
to inquire whether the original arrest was tortious or not. “ And it was 
said by the court, that if he had been informed of the tortious taking 
(without being of the covin or practising therein), he ought, nevertheless, 
to detain the prisoner, he being delivered to him with a good warrant of 
arrest, though the execution of it was illegal ; for if such information had 
been false, and the gaoler had set the prisoner at large, he had been 
liable for an escape. And the plaintiff was not without remedy, for he 
had a good action against wrong-doers {g). But if a sheriff’s officer 
arrests the wrong man, and hands him over to a gaoler, there, as the 
arrest is altogether unjustifiable, and the warrant no protection, the 
gaoler who receives and detains the wrong man is responsible for the 
wrongful imprisonment, and cannot justify under the warrant, though he 
had no means of ascertaining the identity of the party brought to him 
with the person named in the warrant, and could not, consistently with 
his duty, have refused to receive and detain him (/i). But if the party 
thus wrongfully arrested does not, when brought to the gaoler, complain 
of the wrongful arrest, or give the gaoler any means of ascertaining that 
he is not the person named in the warrant, nominal damages only would 
be recoverable. 

Exemption from liability of the messenger of the Court of Bankruptcy and 
his assistants axAing under wan'ant of the court — By the Bankrupt Act, 
12 & 13 Viet. c. 106, s. 106, powder is given to the Court of Bankruptcy, 
where there is reason to suspect and believe that property of a bankrupt 
is concealed in any house or place not belonging to the bankrupt, to 

(/) Beard v. Knight 8 Ell. Bl. 805 ; {h) Aaron v. Alexander^ 3 Campb. 34. 

27 Law J., Q. B. soil. Foulyerv. Taylor^ Griffin Coleman, 4 H. & N. 206; 28 
8 W. B. 270. Law J., Exch. 134; Bro. Abr. Tbespass, 

{g) Olliet V. Besseg, 2 Jones, 214. pi. 133, 266, 266. 
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grant a search-warrant to the messenger and his assistants, or other 
person appointed by the court ; and it is enacted, that it shall bo lawful 
for such messenger and his assistants, or other person, to execute such 
warrant, and that they shall be entitled to the same protection as is 
allowed by law in execution of a search-warrant for property reputed to 
be stolen or concealed (i). 

Also (s. 100), that it shall be lawful for any messenger of the court, 
and his assistants acting under warrant of the court, to break open any 
house, chamber, shop, warehouse, door, trunk, or chest of any bankrupt 
where the bankrupt or any of his property shall be reputed to be, and 
seize upon the body or property of the bankrupt ; and if the bankrupt be 
in prison or in custody, it shall be lawful for the messenger and his 
assistants to seize / 3 .ny property of the bankrupt (his necessary wearing 
apparel only excepted) in the custody or possession of the bankrupt, or 
of any other person in any prison or .place where the bankrupt is in 
custody (^). 


SECTION III. 

OF ACTIONS AGAINST JUDGES, SHERIFFS, AND MINISTERIAL OFFICERS AND 
THEIR ASSISTANTS, AND FAUTIES SETTING THEM IN MOTION. 

Actions against county-court judges — Notice of action , — Provision is 
made by the County Courts Act (19 & 20 Viet. c. 108, s. 19) for the 
prosecution of actions in the county court against judges of the county 
court in the court of a district adjoining the district in which, the 
defendant is judge. By 9 & 10 Viet. c. 95, s. 138, notice of action is 
required, as we have seen, to be given to all persons acting in execution 
of the County Courts Act. If, therefore, a county-court judge, in 
making an order of commitment, acts under the hona-fide belief that his 
duty as judge of the county court renders it incumbent on him to do so, 
notwithstanding a prohibition has been issued, the act done by liim must 
be considered as done in pursuance of the County Courts Act, and he is 
entitled to notice of action (Z). 

All judges of courts of inferior jurisdiction acting under the authority 
of an act of parliament, are in general entitled to notice of action, and to 
an opportunity of tendering amends and paying money into court, and the 

. (t) Post, ch. 15. (I) Booth V. C/iw, 10 C. B. 836; ante, 

:./(*) Ed^e V. Parker, S B. & C. 700. pp. 400-503. 
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action against them mast in general be brought within a certain limited 
period. 

Actions against a sheriff and his officers for a wrmgfal arrest . — An 
action for false imprisonment maj be maintained by a person arrested 
under a ca. sa. upon a judgment for less than 20/. in an action for a 
debt, although the writ has never been set aside ; for where an act of par- 
liament says that no person shall be taken in execution upon such a 
judgment, he who does what the act forbids is responsible for an assault 
and false imprisonment. The sheriff could justify under the writ, but not 
the party who sues out and sets in motion the forbidden process {m). 
Grenerally speaking, however, the process must, as we have seen, be 
set aside before an action can be maintained for anything done under 
it (ante, p. 567). 

Remedies against sheriffs and officers for an escape . — Formerly the 
statutes 13 Edw. 1, c. 11, and I Eic. 2, c. 12, gave the party who 
suffered by an escape of his debtor the same remedy against a sheriff or 
gaoler guilty of the escape that he had against the debtor, and enabled 
him to recover from such sheriff or gaoler the whole debt and costs in an 
action of debt ; but it has recently been enacted by 5 & 6 Viet. c. 98, 
s. 31, that if any debtor in execution shall escape out of legal custody, the 
sheriff, bailiff, or other person having the custody of such debtor, shall be 
liable ^nly to an action upon the case for damages sustained by the person 
at whose suit such debtor was imprisoned, and shall not be liable to any 
action of debt in consequence of such escape. 

Actions to recover money in the hands of the sheriff . — After a return to 
a f. fa. that the money is levied, the sheriff may be liable to an action for 
money had and received without any demand of payment (n). 

Of staying proceedings in actions against sheriffs, their officers and assist- 
ants . — We have already seen, that where an action has been brought 
against a sheriff or his officers for wrongfully seizing or converting the 
goods of the plaintiff in the execution of process issued by the authority 
of the courts, it is competent for the court from which the process issued 
to call before them, by rule of court, the party issuing the process, and 
the person bringing the action, and compel the latter to state the nature 
and particulars of his claim to the goods seized by the sheriff, and to 
order proceedings for deciding upon the validity of the claim, and in the 
meantime to stay proceedings in the action against the sheriff’ (ante, 
pp. 560-562). This statute refers, as wc have seen, to the execution of 
process against goods and chattels, and is intended to protect the sheriff 
from vexatious actions by parties against whom the process is not di 
rccted, kit who claim to be the owners of the goods seized under it by 


(m) Brooks v. Hotlghinson, 4 H. & N. 712. 


(fi) Dale V. Birchs 3 Campb. 347. 
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the sheriff. If, therefore, there has been an unlawful breaking open of 
the outer door of a dwelling-house by the sheriff, in order to effect the 
seizure of the chattels, this is a wrong quite independent of any question 
of ownership of the goods seized, and the court or a judge has no authority 
to stay proceedings in an action brought in respect thereof. The statute 
is altogether silent respecting such a subject-matter of complaint, and 
therefore affords the sheriff no protection in respect of it. “ It is quite 
clear,” observes Manic, J., ** that an action for unlawfully breaking and 
entering a house in the cxecutjon of process is no more within the con- 
templation of this act than an assault and battery of the party would be. 
It cannot be said that the damages in such an action are something as to 
which the sheriff doubts who is entitled to them. He is charged as a 
wrong-doer ; there i/? nothing to interplead about ; nobody but himself is 
interested in the result, or liable for the consequences ” (o). 

But when there has been no independent trespass, when the outer 
door of a dwelling has not been broken open, and the entry into the 
house would be lawful, and protected by the process if the goods found 
therein should turn out to be the goods of the execution-debtor, the 
entry into the house cannot be separated from the seizure of the goods, 
but the whole cause of action may be stayed until the ownership of the 
goods has been determined by interpleader (p). If that is determined in 
favour of the sheriff, all further proceedings against him will be ftayed ; 
if it is decided against him, the action may be proceeded with for the 
recovery of damages for the trespass in the house as well as for the 
seizure of the goods ( 9 ). 

If the execution-creditor has personally interfered in making the 
seizure, and directed the movements of the slicriff (ante, p. 504), so as to 
render himself liable to an action, the court or a judge has power to 
interfere for his protection, as well as for the protection of the sheriff, and 
to stay proceedings against him (r). 

Actions against high-bailiffs of county courts and their assistants , — By the 
County Courts Amendment Act, 19 & 20 Viet. c. 108, s. 21, it is enacted, 
that if an action be brought in the county court against an officer of ^the 
county court, the summons may issue in the district of which he is an 
officer, or in an adjoining district, the judge of which is not the judge of 
a court of which the defendant is an officer. And by the County Courts 
Act, 9 <& 10 Viet. c. 95, s. 138, notice of action is, as we have seen, 
required to bo given to all persons acting in execution of that act. 
Officers of the county court, and parties acting in their aid by their 
command in the intended execution of the County Courts Act, or of county- 

(o) Hollier v. Laurie, .*1 C. B. 342. (g) Foster v. Pritchard, 2 H. dt N. 151. 

(p) Winter y, harthohmewt 11 Exch. (r) Carpenter v. Pearce^ 87 Law J., 

^11* Exch. 143. 
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court process, are in general entitled to notice of action, and to an 
opportunity of tendering amends before action, and paying money into 
court after action (ante, p. 498). If the bailiff of a county court, under a 
\ 7 arrant against the goods of A, by mistake takes those of B, this is an 
act done in pursuance of the Counly Courts Act, which entitles the bailiff 
to notice of action (s). 

Statuton'y protection to higli-hailiffs^ and persons acting hy their order, or 
in their aid, in the execution of county-court warrants, — By 13 & 14 Viet, 
c. 61, s. 19, it is enacted, that no action shall be brought against any 
high-bailiff or bailiff, or any person acting by his order, or in his aid, for 
anything done in obedience to any warrant under the hand of the clerk of 
the county court and the seal of the said court, until demand hath been 
made, or left at the office of such high-bailiff‘, by the party intending 
to bring such action, or by his attorney or agent, in writing, signed by 
the party demanding the same, of the perusal and copy of the warrant, 
and the same hath been refused or neglected for the space of six days 
after the demand ; and in case, after demand and compliance therewith, 
by showing the warrant, and permitting a copy to be taken, any action 
shall be brought against the high-bailiff, bailiff, or other person acting in 
his aid, for any such cause as aforesaid, without making the clerk of the 
court who signed or sealed the warrant defendant ; then, on producing or 
proving the warrant at the trial of the action, the jury shall give their 
verdict for the defendant, notwithstanding any defect of jurisdiction or 
other irregularity in the warrant ; and if the action be brought jointly 
against the clerk and high-bailiff’, or bailiff, or person acting in his aid, 
then, on proof of the warrant, the jury shall find for the high-bailiff or 
bailiff, and person so acting as aforesaid, notwithstanding such defect or 
irregularity. 

And by 19 & 20 Viet. c. 108, s. 60, it is further enacted, that no 
officer of a county court, in executing a warrant of a county court, and no 
person at whose instance any such warrant shall be executed, shall be 
deemed a trespasser by reason of any irregularity or informality in any 
proceeding on the validity of which such warrant depends, or in the form 
of such warrant, or in the mode of executing it, but the party aggrieved 
may bring an action for any special damage which he may have sustained 
by reason of such irregularity or informality against the party guilty 
thereof, and in such action he shall recover no costs, unless the damages 
awarded shall exceed forty shillings. Also (s. 55), that any warrant to a 
high-bailiff to give possession of a tenement under that statute, shall 
justify the bailiff named in the warrant in entering upon the premises (*) 

(*) Burling v. Harley, H. & N. 271 ; Cronslmr v. Chapman, 31 Law J., Exch. 
27 Law J., Exch. 268. As to parties in- 277. 
terfering in the execution of the process, 
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named therein, with such assistants as he shall deem necessary, and in 
giving possession ; but the entry must be made between the hours of nine 
in the morning and four in the afternoon, and the warrant must be 
executed (s. 56) within three months from the day it bears date. 

Of the staying of proceeditigs in actiom against high 'bailiffs and officers of 
the county court, — The statute 9 6c 10 Viet. c. 95, s. 118, enacts, that if 
any claim shall be made to goods or cliattels taken in execution under the 
process of any county court holdcn under that act, or to the proceeds or 
value thereof by any landlord for rent, or by any person not being the 
party against whom such process has issued, it shall be lawful for the 
clerk of the court, upon applicatio?i of the officer charged with the 
execution of the process, as well before as after any action brought 
against such officer, » to issue a summons, calling before the court as well 
the party issuing the process as the pa’-ty making the claim, and thereupon 
any action which may have been braught in any superior or inferior 
court in respect cf the claim shall be stayed, and the court in which the 
action has been brought, or any judge thereof, on proof of the issue of the 
summons, and tnat the goods and chattels were so taken in execution, may 
order the party bringing the action to pay the costs of all further pro- 
ceedings in the action ; and the judge of the county court is to adjudicate 
upon the claim, and make such order in respect thereof and of the costs 
as to him shall seem fit. And where any claim shall be made under this 
section, the claimant may dcpo.sit with the plaintiff eitlicr the amount of 
debt or the value of the goods claimed, such value to bo fixed by appraisc- 
m§Bt in case of dispute, and to be paid into court to abide the decision of 
the judge upon the claim, or the sum which the bailiff shall be allowed 
to charge as costs for keeping po.ssession of the goods until such decision 
can be obtained, and in default of the claimant so doing, the bailiff shall 
sell the goods as if no such claim had been made (^). 

When the bailiff or officer enters the house of a third party and seizes 
goods therein, he is justified if they belong to the execution -debtor. If 
they do not, he is a trespasser. The common mode of dealing with a case 
of this sort is to make an order under tlie Interpleader Act, directi^i an 
issue to be tried to determine tlie ownership of tlie goods seized, and 
prohibiting any action against the bailiff until that question has been 
determined. If it is decided in favour of the bailiff, the court will 
prohibit all further proceedings against him in the action, unless there is 
some substantive cause of complaint beyond that of entering the house to 
make the seizure (m). If it is decided against the bailiff, and it is found 
that he has entered the house and seized the goods of the wrong party, 
and has committed a trespass by entering the house as well as by seizing 

, (0 19 & 20 Viet. c. 108, s. 72. («) Jesaop v. Crawley, 16 Q. B. 212. 
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the goods, damages may then be recovered for the unlawful entry into the 
house, as well as for ijie seizure of the goods (a;). 

If the action is brought for an unlawful breaking and entering of the 
outer door of a dwelling-house, as well as for an unlawful seizure of the 
‘goods, the judge has no power to* stay the proceedings, as the cause of 
action is quite independent of any question of ownership of the goods, and 
does not, as we have seen, fall within the provisions of the Interpleader 
Acts (y). 

Statutory protection in favour of persons acting in execution of the Bank- 
rupt Act, — By the Bankrupt Act, 12 & 13 Viet. c. 106, s. 159, it is 
enacted, that every action brought against any person for anything done 
in pursuance of the act {z) shall be commenced within three months next 
after the fact committed, and the defendant may plead the general issue, 
and give the act and the special matter in evidence at the trial, and that 
the same was done by authority of the act ; and if it shall appear so to 
have been done, or that the action was commenced after the time limited 
for bringing it, the jury shall find for the defendant. Also (s. 107), that 
no action shall be brought against any messenger or his assistants, or other 
person appointed by the court, for anything done in obedience to any 
warrant of the court, unless demand of the perusal and copy of the 
warrant has been made, or left at the usual place of abode of the messen- 
ger or his assistant, or other person, by the party intending to bring the 
action, or by his attorney or agent, in writing, signed by the party 
demanding the same, and unless the same hath been refused or neglected 
for six days after the demand ; and if, after demand and complii^ce 
therewith, any action be brought against the messenger or assistant, or 
person so appointed, without making the petitioning creditor defendant, 
if living, the jury, at the trial of the action, on the production and proof 
of the warrant, shall give their verdict for the defendant, notwithstanding 
any defect of jurisdiction in the court -by which the warrant shall have 
been granted ; and if such action be brought against the petitioning 
creditor and the messenger or assistant, or person so appointed, the jury 
on proof of the warrant, give their verdict for the messenger or 
assistant, or person so appointed, notwithstanding any such defect of 
jurisdiction; and if the verdict shall be given against the petitioning 
creditor, the plaintiif shall recover costs, &c. Also (s. 108), that in any 
such action brought against the petitioning creditor, either alone or jointly 
with any messenger or assistant, or other person so appointed by the 
court, for anything done in obedience to the warrant of the court, proof 
by the plaintiff in such action that the defendant or defendants, or any 


(a?) Foster y, Pritchard, 2 H. <&N. 151 ; 
20 Law J., Exch. 215. 

(y) Cater v. ChiyneU, 15 Q. B. 210. 


Jlollier V. Laurie, 3 G. B. 330. 

(z) Edge V. Parker, 8 B. C. 700, 
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of them, is, or are, petitioning creditor or creditors, shall be sufficient for 
the purpose of making such defendant or defendants liable, in the same 
manner and to the same extent as if the act complained of in such action 
had been done or committed by such defendant or defendants. 

Plaintiffs in cLctions against sheriffs, — To entitle, a party to sue a 
sherifi' or his officer for neglecting the duties of his office, he must show 
that he had sued out some process which entitled him to the performance 
of some duty at the liands of the sheriff which the latter has neglected or 
negligently executed, or he must show that he has been damnified either 
in his person or his property by some act of trespass, or wrongful and 
unauthorised proceeding, on the part of the sheriff ; or if he sues upon an 
act of parliament giving damages to the party grieved, he must show that 
he is the party grioj/ed within the meaning of the statute (a). 

Of the (hfendants in actions for vjrongs done under colour of legal ^process. 
— The sheriff is liable, as we have seen, for all acts done and neglects of 
duty by his l)ailiffs and officers in the execution of a writ, on the ground 
that if the sheriff thinks fit to commit the execution of a writ, which he 
is bound to execute, to another, he is responsible if that person docs not 
execute it properly, and is in the same condition as if he had executed it 
himself ; the case of a sheriff* differing in this respect from the liability of 
an ordinary princii)al for the acts of an agent who docs not pursue the 
authority committed to him. Therefore, if a sheriff’s officer arrests a 
wrong person, or arrests the right person after the return day, or takes a 
wrong person’s goods under a Ji. fa,, or even if he arrest under a writ of 
or is guilty of extortion in insisting on being paid money as the 
price of liberation from imprisonment under a ca, sa,, the sheriff is liable 
(ante, pp. 555-669). Though none of these acts are done in pursuance 
of the authority of the writ, yet they arc done in the execution, or, as it is 
said, under the colour of it; and the sheriff is exactly in the same position 
as if he had done those acts himself (b). But if, after the writ has been * 
executed, the officer takes upon himself to do things for which he has no 
colour of authority, the sheriff will not be responsible for his acts. Thus, 
if a debtor who has been arrested under a ca, sa, induces the o||||^r, 
contrary to his duty in that behalf, to accept the amount of the debt and 
costs, and discharge him, and the officer neglects to pay over the money to 
the attorney of the execution-creditor, and the debtor is again arrested 
under a fresh writ upon the same judgment, the sheriff is not, as wo have 
seen, responsible to such debtor for the default of his officer in not paying 
over the money, as the sheriff has given him no authority to receive the 
money, and the transaction is in the nature of a private arrangement 
between the debtor and the officer (ante, p. 555). 

(a) Woodgate v. Knaichhull, 2 T. R. UoUUt v. MarshaU, 2 H. & N. 765. 

16b. Rtfyctf V. Jliggins, 14 C. B. 14. (ft) Woods f, FinnU, 7 l&xch, S71, 
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The sheriff and his officer, who, by inadvertence or mistake, have 
entered the house and seized the goods of the wrong person, or have 
arrested a wrong party in the execution of legal process, are responsible 
for the trespass, “ although the taking be by the showing of the party to 
the suit ’’ (c ) ; and so are all persons, whether plaintiffs or attomies in the 
action, or strangers who interfere in any way, by giving directions or assist- 
ance, or officiously volunteering information to the officers (ante, p. 505); 
for every person who procures or directs the commission of an act of 
trespass is as much responsible for the injury as the person who actually 
commits it ; but a simple intimation or direction to the officer that he is 
not to be prevented by an adverse claim from seizing goods found in the 
dwelling-house of the execution-debtor, will not render the party inter- 
fering only to such an extent responsible for a wTongful seizure by the 
bailiff (J). 

Sheriffs* officers executing a writ of ca, sa. are not the agents or bailiffs 
of the plaintiff for whose benefit the writ is issued, and if they arrest a 
wrong party the plaintiff in the action is not responsible for their miscon- 
duct, unless either he or his attorney have personally interfered and have 
superintended or directed the movements of the sheriff or his officers (c). 
If the plaintiff in an action, or his attorney, does no more than set the 
court in motion, he is no trespasser, notwithstanding that such court 
should, on his motion, do an act of trespass by its officers, unless by special 
plea he admits and undertakes to justify his concurrence in the act, in which 
case he can only make out his justification by showing a legal authority 
under which he acted (/) ; and an attorney who merely delivers a wri# of 
execution to the sheriff, and does not take upon himself to give wrong 
directions, and does not, by word or act, induce the officer to seize the 
wrong party, is not responsible for the mistakes of the officer and for a 
trespass committed by the latter in seizing the goods of the wrong person, 
or seizing beyond the limits of his bailiwick, although he believes that the 
officer is about to go wrong and to exceed his duty (< 7 ). 

It has been held, that if the attorney gives wrong directions to the 
sbiff or his officers, and thereby causes them to seize the goods of the 
wrong man, the client is responsible for the act of the attorney (/i). 

If goods which have been let to hire to an execution-debtor have been • 
seized and sold by a sheriff under the writ of execution, the sheriff cannot, 


(c) 2 Roll. Abr. 652. Jarmain ▼. Hooper, 
7 Sc. N. R. 66a ; 13 Law J., C. P. 63 ; 6 
M. & Or. 848. 

(rf) CrooRhaw v. Chapman, 7 H. <fe N. 
911 ; 31 Law J., Exch. 277. 

(e) WilRofi V. Tnmmon, 6 M. <fe Or. 
244 ; 6 Sc. N. R. 006. Walley v. 
nell, 13 Q. B. 911, WooUen v. WrigH, 
7 H. & N.; 31 Law J., Exoh. 613. Whit- 


more V. Cfrvene, 13 M. & W. 104. 

{/) Kinning v. Buchanan, H G. B. 201. 
Jhleg V. Dale, 10 C. B. 62. Painter v, 
Liv, Qas Co., 3 Ad. & E. 433. 

{g) Sowell V. Champion, 6 Ad, & E. 417. 
(h) Jarmain v. Hooper, 6 M. & Or. 
860; 7 Sc. N. R. 681. Colhtt v. Foster ^ 
2 H. (fe N. 361. Broohs v. Hodgkinson , , 
4 ib. 712; ante, p. 606. 
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as we have seen, be sued, unless it be proved that some actual damage 
has been sustained by the plaintiff by the act of the sheriff (i) ; but the 
purchaser who takes away the goods without any right or title so to do, 
may be made responsible in damages for the conversion of the property. 
If acts of trespass have been committed under colour of legal process, which 
has been set aside as irregular, both the client who commands the attorney 
and the attorney who sues out the process are, as we have already seen, 
responsible as principals in the commission of the acts of trespass done by 
their procurement and commandment (k). They are in the same situation 
after it has been set aside as if they had themselves, orally or by writing, 
desired the sheriff or his officer to make the seizure (/). 

Plaintiff's declaration of his came of action. — The ordinary form of 
declaration for a tr(?':ipass, or for the conversion of chattels, or for an as- 
sault or false imprisonment (ante, pp. 307, 506, 507), is applicable to cases 
where judges of inferior courts liave ordered or directed a seizure of the 
person or the property of the plaintiff in respect of matters over which they 
had no jurisdiction, or where they have exceeded their jurisdiction, and 
have rendered themselves liable to an action for damages : also where 
sheriffs and ministerial officers have exceeded their authority, and com- 
mitted unauthorised acts of trespass in the execution of the process 
intrusted to them. 

Declaration against a sherijf for not executing the Queen's writ^ or for 
an escape. — The principle on which an action is maintainable against a 
sheriff for a neglect of duty in not arresting or not making a levy in 
obedience to the Queen’s writ directed to him, or for permitting an escape, 
is not simply because the plaintiff has sued out a writ and delivered it to 
the sheriff and the sheriff has not obeyed it, but because in mesne process 
he has a cause of action, in final process he has a judgment against the 
party defendant, which gives him an interest in the writ, and creates a 

duty in the sheriff towards him (w). There is no duty due from the 

sheriff to the party suing out a writ, unless he be entitled so to do. It is 
essential, therefore, in an action against a sheriff for disobeying a ca. sa. 
or a fi. fa., that the party should show that he had a judgment i# his 
favour. 

The title to sue out a capias under 1 & 2 Viet. c. 110, s. 3, depends 
upon the party being a plaintiff in a suit, as well as having a cause of 
action. By s. 3 a plaintiff alone can sue it out, by s. 5 he must do so 
after the commencement of the suit, which, by s. 2, must be begun by a 
writ of summons. The plaintiff, therefore, in an action against the sheriff 

(/) Tancred v. Allgood, 4 H. A; N. 438 ; (/) Tindal, C. J., Wilson v. Twnmon, 

28 Law J., Rxch. 302. 6 Sc. N. R. 906; 0 M. & Or, 230. areen 

{k) Codritiglon v. Lloyd, 8 Ad. K. v. Elgio, 5 Q. B. 114. 

449. Barker v. Braham, 3 Wils. 370. (m) Jones v. Pope, 1 Saund. 38 b. 

Bates V. Pilling, 6 B. Jk C. 39. 
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for not arresting a debtor under a capias founded on 1 & 2 Viet. o. 110, 
s. 3, should show, on * the face of his declaration, that he had a cause of 
action against such debtor, and commenced an action against him, and 
should set forth the making of an affidavit by him, as the plaintiff in 
such action, pursuant to the requirement of the statute in that behalf; the 
obtaining of a special order from a judge to hold the debtor to bail ; the 
issue of a writ of ca^as to the sheriff (setting out the writ and endorse- 
ment thereon); the delivery of the writ to the sheriff, and the sheriff’s 
breach of duty in not executing it. 

If the plaintiff complains against the sheriff for not arresting under a 
ca, 5a., or for not levying under 2 kji,fa,^ or for an escape, he should, hfter 
showing the recovery of his judgment, state the issue of the writ thereon, 
for the purpose of having execution of the said judgment (setting forth the 
substance of the writ and the endorsement thereon), the delivery of such 
writ to the sheriff to be executed, and should then disclose the sheriff’s 
neglect of duty, either in not making the arrest, or in making the arrest 
and gaining [losscssioii of the person of the debtor, and then permitting 
him to escape, or in not levying under a Ji. fa.^ showing that after the 
delivery of the writ to the sheriff, and before the return thereof, there were 
goods of the debtor within the defendant’s bailiwick, out of which he could 
have levied the monies directed by the writ to be levied. 

Declarations against sheriffs for removing goods taken in exeentiony without 
paying rent due to the landlordy should show that a messuage, lands or 
tenements, had been demised by the plaintiff to a named tenant for a 
certain term, at a specified rent, payable half-yearly ; that a certain sum 
of money, being half a year’s or a year’s rent, as the case may be, of the 
messuage, 3cc., became due to the plaintiff, and that during the existence 
of the tenancy, and whilst the rent was in arrear, the defendant then being 
sheriff, seized certain goods and chattels of the tenant, then being upon 
the demised messuage, lands or tenements, &c., under a writ of execution 
against the tenant ; that the defendant at the time of the seizure, and 
before the removal of the goods from the premises, had notice of the 
half-year's or year’s rent so being due and in arrear (n), and that he 
nevertheless wrongfully removed tlie goods before the plaintiff had been 
paid the said arrears of rent, cqntraiy to the statute in that behalf 
made (o). 

Declarations against sheriffs for treble damages for extortion should set 
forth the recovery of a judgment; the issue of a writ of fi, fa, to the 
sheriff; the indorsement on the writ; the delivery of the writ to the 
defendant as sheriff of some specified county; the seizure by the defendant 

(a) iinrfrcM?® V. 3 B. <fc Aid. 045. Rffle^ 11 M. & W. 10. Thurgood v. 
(o) 8 Anne, c. 14, s. 1. Smallman v. Rtekardsony 7 Bing. 438. 

Pollard, 0 M. A Or. 1009. Rueley v. 



582 THE LAW OP TORTS— MISCONDUCT OP OPPICERS OP JUSTICE. [CHAP. XIV. 

as sheriff; the amount of the levy; and that the defendant, by reason and 
colour of his office, wrongfully received and took from the plaintiff, for 
the serving and executing the said execution, a certain specified sum (p), 
averring it to be a larger consideration and recompense than is limited and 
appointed to be taken in that behalf ( 5 ). When the action is brought 
against the sheriff's officer, the declaration should set forth the warrant 
made and delivered by the sheriff to the defendant, €s one of his bailiffs, 
to be executed, and the levy made thereunder by the defendant, and the 
extortionate charges then made by him (r). When the declaration is for 
extortionate charges on the execution of several writs, the declaration 
shoi^d show what sum ought to have been taken, and what was the extor- 
tionate charge on each writ (s). It is not necessary to recite the statute ; 
it is enough to state^hat the thing was done contrary to the form of the 
statute in such case made and provided (^). 

The plea of Not guilty in actions for taking, detaining, or converting 
goods and chattels, operates, as wo have seen, as a denial of the wrongful 
act complained of, but not of the plaintiff’s property in the goods and 
chattels ; and no other defence than such denial is admissible under that 
plea (ante, pp. 308, 309). In actions for an assault and false imprisonment, 
the plea of Not guilty merely puts in issue the fact of the commission of 
the trespass (ante, p. 507); and in actions against a sheriff or his officers 
for an escape, the plea of Not guilty operates as a denial of the neglect or 
default of the sheriff or his officers, but not of the debt, judgment, or pre- 
liminary proceedings (w). All matters of inducement set forth in the 
declaration, if intended to be denied and put in issue by the defendant, 
should be specially traversed (v); and all matters of justification and 
excuse must, as we have seen, be specially pleaded, and cannot be given in 
evidence under the general issue (a;), 

A justification, therefore, of an imprisonment, on the ground that it 
was an act done by a judge of a court of record acting in his judicial 
capacity, must be specially pleaded, except when the facts are authorised 
by act of parliament to be given in evidence under the plea of Not guilty 
by statute (ante, p. 508). 

PUae of leave and license, — If the defendant had the plaintiff’s sanction 
or authority for the commission of the wrongful act or breach of duty of 
which he complains, he must plead a plea alleging that he did what is 
complained of by the plaintiff’s leave. 

(/>) Ashhy V. Harris, 2 M. & W. 673. Paterson, 26 Law J., Exch. 223. 

\q) Pilkington v. Cooke, 16 M. & W. (v) Post, ch. 21, s. 1. Traverse of the 
615. , tph^le or part of a decinraiion, 

(n)' Wrightup v. Oreenacre, 10 Q. B. 3. (ar) Ante, pp. 308-310. Howden v. 
(•) Berton y. Lawrence, 5 Exch. 810. Blandish, 6 C. B. 518. Lewis y. Alrock, 

; (/) Holmes v. Sparkes, 12 C. B. 251. , 8 M. tfe W. 188, Wright v. Lainson, 2 ib. 

. {u) Reg. Gen. Hil. Term, 16 Viet 0 . 733. 

16 ; 1 Ell. & Bl. App.' Ixxxi. Hodges v. • 
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Plea8 showing that the plaintiff is estopped by his own acts front complain^ 
ing of the injury. — It* is a good answer on the part of a sheriff or his 
officers to an action for false imprisonment, to plead that a writ of ca. sa. 
had issued, directing the defendant, a sheriff, to take one A. B., and that 
the plaintiff represented to the defendant that he, the plaintiff, was the 
said A. B., and that the defendant took him into custody upon the writ 
in consequence of his representation (y). 

Pleas of justification must confess the assault or trespass, and set forth 
the facts and circumstances which justified it (ante, pp. 510, 513). A good 
justification for an assault and imprisonment is disclosed by a plea 
alleging that at the time when the trespass was committed the defend* 
ant was sheriff of a certain specified county, and in that character was 
presiding at an election of knights of the shire to serve for the county in 
parliament ; that the plaintiff made a great noise and disturbance at the 
election, and molested and obstructed him in the exedhtiou of his duty, 
upon which he ordered a constable to take the plaintiff into custody, and 
to carry hiifi before a justice of the peace, to be dealt with according to 
law (z). 

Justification in the execution of legal j)rocess . — A sheriff who proceeds 
to justify an act of trespass in the execution of a writ, does enough if he 
sets forth the writ of execution in obedience to which he acted, unless, by 
taking an indemnity, he has so identified himself with the judgment- 
creditor as to place himself in the same position as the latter, in which 
case he must set forth and rely upon the judgment as well as upon the 
writ. If the plaintiff in the action, however, is not the execution-debtor, 
but a third party suing the sheriff’, the latter must show not only the writ 
of execution but the judgment. Therefore, where the sheriff’ or his bailiff 
sets up a claim against a plaintiff’, to goods taken in execution by him 
under a writ against a third i)arty, the sheriff must show a judgment 
against such third party, and his production of the writ of execution alone 
is not sufficient (a) ; and the reason for this seems to be, because the 
party against whom the judgment has passed might have applied to set it 
aside if there were error attending it ; and if he omit to do so, it is 
presumed, from his acquiescence, that the judgment is right (ft). A 
plea of justification by a private person, who has gone with the sheriff’s 
officer to make an arrest, or who has personally interfered in aid of the 
sheriff, must show the judgment as well as the writ ; the officer, the writ 
and warrant only, unless he joins in pleading the other party, in which 
case he foregoes the benefit of his wairant (c). The stranger must set out 

Dunston v. Paterson^ 26 Law J., 21 Law J., C. P. 185. 

C. P. 267. (b) Bayley, J., Doe v. Murlep, 6 M. 

{z) Spihhuryv. Micktethwaite^ 1 Taunt. S. 114. 

146. {c) Andrews v. Morris, 1 Q. B. 17. 

(o) White y. Morris, 11 C. B. 1015; Turner y, Felgale, I Ijey. 9b. 
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the proceedings at length if he justifies under them, and if he does not, 
the plea of the ofiScers who join with him in his justification is bad (J). 
A plea of justification by a sheriff’s officer should set forth the warrant 
under which he acted {e). 

Process from inferior cowrte.— Fornderly the process of an inferior 
court issued in a matter over which the court had no jurisdiction was an 
absolute nullity, and afforded no protection to those who had acted hon& 
fide in the execution of it ; but the law has been materially altered in this 
respect, and ample protection afforded, as we hare seen (ante, pp. 575-577), 
to all county-court officers acting in the execution of county-court pro- 
cess, whether the court had jurisdiction in the matter or not, and also to 
officers of the Court of Bankruptcy (ante, p. 577), and constables and 
officers acting in the>.cxecution of warrants of justices (post, cb- 15). 

Replications. — Where a man has abused an authority or license which 
the law gives hitfl, by which he becoiues a trespasser ah initio^ if the 
defendant pleads such license or authority the plaintiff must reply the 
abuse (/). Replications to pleas justifying under procosss which has 
been set aside, usually allege that the writ under which the ' defendant 
attempts to justify was irregularly sued out of the said court of, &c., and 
that afterwards, by a certain order made by, &c., one of the judges, &c., 
bearing date, <lc., and which order was afterwards made a rule of court, 
it was upon hearing, &c., and reading, <&c., ordered that the said writ 
should be set aside for irregularity (g). 

Evidence at the trial — Proof on the part of the plaintiff. — In actions 
against sheriffs for not arresting under a ca. sa.^ or not making a levy 
under 9i.fi. fa. ^ or for permitting an escape, the plaintiff must, as we have 
seen, prove a judgment in his favour (A), the issue of a writ thereon, and 
the delivery of the writ to the sheriff to be executed, if those facts are 
traversed and put in issue by the pleadings (ante, pp. 580, 581). The 
plaintiff must also prove the failure of the sheriff to make the arrest 
or the levy pursuant to the exigency of the writ, or to retain the judg- 
ment-debtor in his custody after he had arrested him (ante, p. 566), if 
the defendant denies the breach of duty by a plea of Not guilty. If it 
appears that the plaintiff has sued out void process, or that the judgment 
on which the process is founded is a void judgment, the plaintiff has no 
cause of action against the sheriff for neglecting to execute it, or for 
discharging a prisoner taken under it; but if the judgment is erroneous 
only, the sheriff cannot take advantage of the error (i). 

• 

Mone v. James^ Willes, 128. Rankin v. De Medina, 2 D. A: L. 813. . 

(c) Hewitt V. Macquire, 7 £xch. 80. (A) Jones v. Pope, ante, p. 380. 

V. Afic/ii/I, 3 Lev. 20. (i) Gold v. Strode, Carth. 148. Shir» 

(/) 1 Wms. Saund. 300 h. ley v. WriylU, Cro. Jac. 776 ; Bull. N. P. 

(y) Codrinyton v. Lloyd, 8 Ad. & E. 06. 

^9. Jones v. WiUiam», 8 M. SiVi. 367. 
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Proof of judgments j twite, and process from the superior courts, — The 
usual mode of proving a judgment of a superior court is by an examined 
copy. The witness who produces the copy should prove that he examined 
it with the original record, and, that the latter came from the proper 
custody (h), Writs^and warrants, before they have been returned and 
have become matter of record, must be proved by the actual production of 
the instrument itself. Notice to produce the original writ, therefore, 
must in general be given to the sheriff, in an action against hitn, for a 
breach of duty in neglecting to obey it. 

Delivery of the writ to the sheriff to he executed, — If a writ which has 
been delivered to the sheriff to be executed has been returned, and has 
become matter of record, the writ, and its delivery to the sheriff, may bo 
proved by an examined copy of the record, without the production of the 
writ itself (Z). If upon search the writ does not appear to have been 
returned, it will be presumed to be in the possession of the sheriff, and 
notice should be given to him to produce it ; and if he fails to produce it 
at the trial, the plaintiff may produce and prove its contents by a copy, or 
by oral testimony, and show that it was delivered at the sheriff's office to 
be executed. 

Proof that a party has acted as sheriff is prima facie evidence of his 
being sheriff, without proof of his appointment (m). 

Proof of the sheriff's having directed or authorised the commission of the 
Urrongful act — In order to charge the sheriff with the act of the bailiff, it 
is not enough, as we have seen, to show that the party doing the act was 
a sheriff's officer duly appointed, and apparently acting as the sheriff's 
officer, and that he had given a bond of indemnity to the sheriff. It 
must be shown that he had a special authority from the sheriff to do the 
particular act of which the plaintiff complains. For this purpose the 
officer should be called, upon a subpoena duces tecum, to produce the 
original warrant under which he acted, which being the best evidence of 
the fact no other can be admitted, unless it is improperly withheld after 
notice to produce it ; in which case secondary evidence may be given of 
its contents (n). If the warrant has been returned by the officer to the 
under-sheriff, notice should bo given to the latter, or to the attorney of 
the sheriff, to produce it, if the sheriff is still in office (o). If the defend- 
ant has gone out of office, and the warrant has been sent to the persons 
who acted as his London agents whilst he was in office, and who are also 
his attomies on the record, notice to them to produce the warrant is suffi- 


(A;) Reid v. Margiaonj I Campb. 469; 
post, ch. 20. 

(/) Ramsbottom v. Buckhurst, 2 M. & S. 
566. 

(m) Bunbury v. Matthews^ 1 C. & K. 


380. 

(n) Drnke v. Sikes^ 7 T. R. 113. 
MinshuU V. Lloyd, 2 M. & W. 458. 

(o) Taplin v. Atty, 3 Bing. 166. 
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cient to entitle the plaintiff to give secondary evidence of the contents of 
t^ warrant (p). 

On production of the warrant bearing the sheriff’s seal of office, it is 
right to presume that the seal was properly affixed, unless evidence to the 
contrary is adduced ; and on production of the sealed^ warrant the plaintiff 
establishes a prima feme case against the sheriff ; and if the under-sheriff 
improperly issued it without having received a writ upon wdiicli it purports 
to be finindod, the fact must bo proved by the defendant as an answer 
to the plaintiff’s case ( 5 ). 

But the i)rodiiction of ' the warrant is not the only medium by which 
the privity of the sheriff with the act of the bailiff may be established. 
If the sheriff takes the fruits of an arrest made, or execution levied, by the 
officer, and ratifies anciyadopts the acts of the latter, he will have recog- 
nised him as his authorised agent in the particular transaction, and will 
be responsible accordingly (r). If it be proved that by the ordinary 
course of business in the under-sheriff’s office the name of the officer who 
is to execute the writ is indorsed on the process, and the writ so endorsed 
is returned and filed, and the plaintiff offers in evidence a writ with the 
name of a bailiff indorsed upon it, and proves that the indorsement was 
made at the under-sheriff’s office, or was made before it got there, and 
was afterwards adoi)ted there, it will be prima facie evidence that the 
person named in the indorsement was the person authorised by the 
sheriff to execute the writ, for if the warrant be granted to a different 
officer the sheriff has the means of proving it {s). But the mere pro- 
duction of the writ and indorsement, without proof that the indorsement 
was made in the sheriff’s office, or adopted by the sheriff, will not be 
sufficient to implicate the sheriff (^). 

If upon the pleadings the defendant, as sheriff, admits his participation 
in the act of the office^, it is of course unnecessary to produce and prove a 
warrant (w). 

Evidence of neyligence — Proof of false return to a writ, — The general 
duties and responsibilities of sheriffs and their officers have already been 
pointed out, and also the nature of the trespasses and injuries which are 
frequently committed by them in the execution of civil processes (ante, 
pp. 553-664). If it be proved that a debtor, whom the sheriff ought to 
have arrested in obedience to a writ lodged in his hands, did not abscond, 
but continued in the daily exercise of his usual occupation, or appeared 
publicly as usual, or was to be found at his home or his usual haunts, and 

v,BurretU 2 H. & N. 807. KnatchbuU, 2 T. R. 155. 

(g) Oihbins v. Phillips, 7 B. & C. 635, (s) Scott v. Marshall, 2 C,v. & Jerv.242. 

Tealhy v. Gascoigne, 2 Stark. 202. 

(r) Marlin v. Bell, 1 Stai'k. 410. Jones ■ (<) Hill v. Sheriff of Mid. 7 Taunt, 8. 

V. IFood, 3 Campb. 2:^8. Woodgate v. (ti) Beedy, Thoyts, 0 M. & W. 416. 
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the sheriff neglected to arrest him, and returned nm eat inventaa to the 
writ, there will be abundant eridence of a false return (a?). 

Whm admisaiona hy an under-sheriff and haiUffs are evidence agamat the 
The statements and declfutitions of an under-sheriff are no evi- 
dence to charge the sheriff, unless they accompany some official act, or 
unless they tend to charge himself, he being in truth the real party in the 
cause (y). What a bailiff says in a general conversation with any indif- 
ferent person, certainly is. not evidence against the sheriff ; but declarations 
made by him in the course of the execution of a writ to parties interested 
in making the inquiiy, are evidence against the sheriff in the particular 
matter to which they relate (z). 

Proof of the removal of goods taken in execution without “paying the land- 
lords rent. — If the material facts of the tenancy, the rent in arrear, the 
seizure of the goods, the defendant's knowledge of the rent being in arrear^ 
and the removal of the goods without payment of it, as set forth in the 
plaintiff's declaration, are traversed by the pleadings, the plaintiff must 
establish them in evidence by production and proof of a written demise, 
where the tenant holds under a writing (a), and by showing that a certain 
ascertained rent was payable and in arrear at the time of the levy, know- 
ledge thereof on the part of the sheriff or his officer (6), and an actual 
removal of the goods without payment of the rent (r). 

Evidence of the process under which the sheriff acted. ^When the exist- 
ence of the authority under which the sheriff acted is put in issue by the 
pleadings, it is in general enough, as we have seen, to prove the writ 
under which he acted. If the plaintiff, in order to prove his case against 
the sWiff, puts in evidence the warrant from the sheriff to his officer, he 
docs not thereby make the recital in the warrant of the writ to the sheriff 
evidence for tlie latter of the writ, and dispense with the necessity of proof 
of it by the sheriff (</). 

Proof of rent being in arrear at the time of the levy. — If the sheriff, in 
order to support a return of nulla bona, or to defend himself against an 
action for negligence in not levying under a writ of Ji.fa.^ is driven to 
show that rent was due to the landlord, the lease itself must be produced 
if it appear that there was a written demise {e). In an action against a 
sheriff for neglecting to levy under a Ji. /a., it is not enough for the sheriff 
togbow that the landlord made a claim for a year's rent, which exceeded 

(x) Bedford v. Montague^ 2 Esp. 47G. Hoskins v. Knight^ 1 M. S. 24d. 

Brown v. Jarvis^ 1 M. & W. 704. Bandell Saunders v. Musgrave, 0 B. & C. &24. 
V. Wheble, 10 Ad. & E. 710. Andrews v. Dixon^ 8 B. & Aid. 045. 

(y) SnoiobaU v. Oaodricke^ 4 B. & Ad. (c) Smallman v. Pollard^ 0 M. & Or. 

543. 1001. Wharton v. Naghr, 12 Q. B. 679. 

(ar) North v. Mites, 1 Gampb. 390. (d) White v. Morris, 11 C. B. 1083, 

Jacobs V. Humphrey, 2 Cr. & M. 414. overruling Bessey v. Windham, 6 Q. B. 

(a) Augustien v. Cludlis, 1 Exch. 279. 106. 

(b) Biseley y. Ryle, 1 1 & W 10 (e) Augustien y. ChaUis, 1 Exch. 279. 
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the value of the goods. The sheriff must prove that the rent was actually 
due. Where the sheriff relied upon an actual payment by him of rent 
claimed to be due to the landlord, Ijord Ellenborough held, that if he had 
before him reasonable evidence of the rent being in arrear, and a sight of 
the lease, where the debtor held under a lease, there would be a prima 
facie case in favour of the sheriff, and it would be for the plaintiff to show 
that the rent was not due (/). If the sheriff has given notice to the 
execution-creditor of the claim of rent, and the latter assents to the pro- 
ceedings of the sheriff in respect thereof, he cannot of course afterwards 
turn round and complain of what he has himself sanctioned, although 
both he and the sheriff may have been deceived, or have acted under a 
misapprehension, or taken some erroneous view of the matter (y). 

Evidence in an action for an escape . — If the sheriff relies upon a plea 
of leave and license in an action for an escape, he must show that he had 
the plaintiff’s authority for the discharge^ of the prisoner in his custody. 
By the Common Law Procedure Act, 1852 (15 & 16 Viet. c. 76, s. 126), 
it is enacted, as we have seen (ante, p. 567), that a written order under 
the hand of the attorney in the cause, by whom any writ of ca. sa. shall 
have been issued, shall justify the sheriff in discharging such party. 

P^roof of proceedings in the county court . — The statute 9 10 Viet, 

c. 95, s. Ill, requires the clerk of every county court to cause a note of 
all plaints, judgments, orders, and proceedings in the court, to be fairly 
entered in a book to be kept at the office of the court, and the entries in 
this book, or a copy thereof, bearing the seal of the court, and purporting 
to be signed and certified as a true copy by the clerk of the court, arc to 
be admitted in all courts as evidence of such entries, and of the proceed- 
ings, and of the regularity thereof, without any further proof. 

Evidence in actions for trespasses committed under warrant of the Court 
of Bankruptcy . — The statute 12 & 13 Viet, c, 106, s. 234, provides that 
in any action other than an action brought by assignees of bankrupts, 
for a debt or demand for which the bankrupt might have sustained an 
action had he not been adjudged bankrupt, and whether at the suit of, or 
against the assignees, or against any person acting under the warrant of 
the court, for anything done under such warrant, no proof shall be 
required at the trial of the petitioning creditor’s debt, or of the trading 
or act of bankruptcy, unless the other party in such action shall^if 
defendant, at or before pleading, and, if plaintiff, before issue joined, give 
notice, in writing, to such assignees or other persons that he intends to 
dispute some, and which, of such matters ; and in case such notice shall 
have been given, if the assignees, or other person, prove the matter so 
disputed, or if the other party admit the sam^ the judge before whom 

if) KeigMley v. Birch, 3 Campb. 623. {g) Stmrt v. WhUtaker, R. Se M. 310. 
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the cause shall be tried may grant a certificate of such proof or admission, 
and the assignees, or other person, shall be entitled to the costs occasioned 
by the notice. 

Damages recoverable in actions against sheriffs and officers — Negligence 
and breach of duty, — Whenever it has been proved that the sheriff owed 
a duty to the plaintiff, and that there has been a breach of that duty, 
nominal damages are recoverable, although there is no proof of any actual 
pecuniary damage having been sustained by the plaintiff. When a debtor 
has been taken in execution and lodged in gaol, the execution-creditor has 
a right to have him kept in gaol; if, therefore, the sheriff allows the debtor 
to go beyond the limits of the prison for ever so short a period, there is an 
infringement of the legal right of the execution-creditor, in respect of 
which damages are recoverable by him, though no actual damage be 
proved (A). Whenever a sheriff, having had a writ of execution put into 
his hands, unnecessarily delays putting it in force, and there is no proof of 
actual pecuniary damage from the delay, nominal damages are recoverable, 
for the plaintiff’s right to have the body of his debtor detained has been 
invaded through the breach of duty by the sheriff. If actual loss has 
been sustained, the plaintiff will be entitled to recover the amount of such 
loss (J), And if the sheriff has improperly delayed the execution of a 
writ, and the plaintiff has been put to expense in trying to have the writ 
executed, he may be entitled to recover these expenses as part of the 
damages (^). 

Ill an action against a sheriff for not selling the execution- debtor’s 
share in chattels, in which he was jointly interested with another person, 
Lord Ellenborougli said to the jury, “ I eannot lay down any measure for 
your assessment of damages short of half the value. In giving any other 
you will take a leap in the dark. Some purchasers might think the value 
depreciated by the co-partnership, others might not regard the circum- 
stance” (Z). 

In an action against a sheriff or his officer for the wrongful taking of 
goods, the plaintiff, if he recovers a verdict, is entitled to the full value of 
the goods. It is not competent to the sheriff to say as to part of it, “ I 
have paid rent,” for, being a wrong-doer, he had no right to take upon him- 
self to apply the proceeds of the wrongful sale (»i). Whenever a public 
officer has wrongfully seized and detained goods from the owner, the latter 
is entitled to recover all the loss resulting from the wrongful act, so that 
if the property detained has fallen in value in the market, the plaintiff is 
entitled to add the amount of that to the other damage he has sus- 

(A) Williams v. 4 M. & W. (/) Tyl^ v. Duke of Leeds, 2 Stark. 

158. 222. 

(*) Clifton V. Hooper, 6 Q. B. 474. (wi) WMte v. Binstead, 13 C. 308; 

(A) Mason v. Paynter, 1 Q. B. 074. 22 Law J., 0. P. 115. 
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tained (w). But if a shoriflF takes goods in execution after an act of 
bankruptcy, and sells them, the jury may, in an action by the assignees 
for the unlawful taking, allow* to the sheriff the expenses of the sale, if 
they think the assignees must have sold the goods if they had not been 
sold by the sheriff (o). 

If a sheriff or his officer threatens to make a levy on goods which 
belong to the plaintiff, and the latter, in order to prevent his goods from 
being seized and sold, pays a sum of money to such sheriff or officer, he is 
entitled to recover back the money on proving that the sheriff had no right 
to make the levy or seize the goods he threatened to seize ( p). 

In actions for unlawfully removing goods without paying rent due to 
the landlord, the damages recoverable by the latter are not limited to the 
amount realised by the ^sheriff on the sale of the goods, but the landlord 
may recover the actual damage sustained by him by the sheriff’s neglect 
of duty, whatever that may be ( 5 '). 

Assessment of damages in actions for an escape . — “ The true measure 
of damages,” obstrves Jervis, C. J., “ in actions against a sheriff for an 
escape (5 & G Vici. c. 98, s. 31), is the value of the custody of the 
debtor at the moment of the escape, and no deduction can be made 
therefrom on account of anything which the plaintiff might have obtained 
by diligence after the escape. At first sight this principle may appear to 
conflict with the rule which permits a recapture, upon fresh pursuit, 
before action brought to be pleaded in bar to an action for an escape on 
final process ; because the circumstances of a debtor may greatly alter 
between his escape and his recapture. But the reason why a recapture 
is so pleadable removes this apparent conflict. The debtor is supposed 
never to have been out of custody, and the alteration in his circumstances 
is therefore immaterial. 

“ The damages to be paid by the sheriff must be assessed according to 
the circumstances of each particular case. If the execution-debtor had 
not the means of satisfying the judgment at the moment of the escape, 
the plaintiff will have lost only the security of the debtor’s body, and the 
damages may be small. If the execution-debtor had the means of satis- 
fying the judgment at the moment of the escape, and has wasted those 
means since the escape, it is plain that the plaintiff has lost the chance of 
obtaining satisfaction of his judgment through the sheriff’s neglect, and 
the jury would bo justified in giving the full amount of the execution. It 
may be said that the plaintiff might, by diligence, have arrested the debtor 
before he had the opportunity of waiting his means ; but so might the 
sheriff ; he may retake a debtor upon fresh pursuit in any county, without 

(n) Barrow v. Amavd, 8 Q. B. 609. (p) FaJpy v. Manley, 1 C. B. 602. 

(p) Clark V. Nicholmn, 0 C. & P. 712: . (g) Foster v. HiUon, I Dowl. P. C. 38. 

1 C. M. & R. 724. Calvert v. JoUffe, 2 B. & Ad. 421. 
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an escape-warrant, and the fact of the writ being now retnmable imme- 
diately will not prevent him from so doing : for the debtor who has wrong- 
fully escaped cannot insist that he is not still in custody. The rule 
might be supposed to operate unjustly towards the sheriff where the 
execution-debtor has the means of paying the debt at the moment of the 
escape, and still continues notoriously in solvent circumstances. In this 
case the value of the custody was the amount of the debt, and the plaintiff 
will be entitled to recover substantial damages. It is true that the 
recovery of such damages will not satisfy the execution ; and the debtor 
may be retaken by the plaintiff, for the debtor cannot take advantage of 
his own wrong and avail himself of the recovery against the sheriff. On 
the other hand, the sheriff is not damnified, for he may retake the debtor, 
or recover against him by action, the amount which he has been compelled 
to pay. If the laches of the plaintiff could be used to mitigate the 
damages against the sheriff, the plaintiff would be compiled in every case 
to issue a fresh writ, and incur expense, to relieve himself to some extent 
from the consequences of the sheriff’s negligence.” « 

“ It must not, however, be understood that the plaintiff’s conduct can, 
under no circumstances, have a material bearing upon the damages. If 
he has done anything to aggravate the loss occasioned by the sheriff’s 
neglect, or has prevented the sherift’ from retaking the debtor, the 
damages would be materially affected by such conduct ” (r). • 

Special damaijes , — All special and extraordinary damage, which is the 
natural and direct result of the wrongful act of which the plaintiff com- 
plains, are recoverable by him if they are set forth and claimed in the 
declaration (s). Tlic costs of setting aside a judgment for irregularity 
cannot be made the subject of special damage in an action against the 
plaintiff or his attorney for seizing the plaintiff’s goods under colour of 
the irregular judgment, if such costs have been applied for, and refused 
by, the court on motion {t). 

ExemplaTy damages, — Where trespasses of a serious nature have been 
committed by officers of the law under colour of legal process, exemplary 
damages are recoverable. Violent and illegal conduct on the part of offi- 
cers charged with the execution of legal process “ is calculated to lead to 
dangerous conflicts ; and when it is proved to the satisfaction of a jury 
to have taken place, the proper amount of damages to be awarded must 
depend so much upon the general circumstances that it is very difficult to 
discover any standard by which to measure the amount ” (w) ; and the 
court will not interfere, on behalf of the sheriff or his officers, with the 
constitutional functions of the jury in assessing the damages, unless it 

(r) Arden v. Ooodacrcy 11 C. B. 375. (0 Loton v. Devereux^ 3 B. & Ad. 345. 

(s) Ante, pp. 3 LB, 480, 619; post, ch. («) Duke of Bnmsicicfc v. Shteman, 8 

22. C.B.331. 
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appears that the defendant making the application was not implicated 
in the aggravations justifying the amount of damages as against the 
sheriff (x). ^ 

Recovery of treble damages for extortion , — If the plaintiff^ in an action 
against a sheriff for extortion, frames his declaration on the statute of 
Elizabeth (ante, pp. 5G9, 581) for the recovery of treble damages, the jury 
should be asked to assess the actual damage sustained, and the finding 
should be entered upon the record as the actual damage, so as to entitle 
the plaintiff to j advent for treble the amount found by the jury (y). 

(j-) Gregory v. CottonU, 1 Ell. Sz Bl. TPxisnLE DAMAGES. Buckh v. Bewes, 4 B. 
309 ; 22 Law J., Q. B. 217. & 0. 154. 

(y) Post, ch. 21, a. 1, Double and 
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SECTION I. 

OF TRESPASSES AND INJURIES COMMITTED IN THE EXECUTION OP WARRANTS 
AND ORDERS OF JUSTICES. 

The executive pmver of the struereign is partvalhj delegated to justices 
of the peace, who have authority by law, within the limits of their respec- 
tive counties, to administer justice by their warrant or manda te, addressed 

Q Q 
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to their constables, which warrant or mandate is a full protection to all 
who act iiiidcr it ; but if tlie authority is departed from or abused in any 
stage of the i)rocceding, and made an instrument of oppression to tl# 
injury of those against wliom it is directed, the parties so abusing the 
authority will be regarded as having acted from the beginning under no 
legal authority, and will become what is termed trespassers ah initio (ante, 
p. 221). 

Of the juHsdirtion of justices of the peace , — The ancient conservators of 
the peace, the nature and extent of wdiose power and authority are now 
unknown, were formerly elected by tlie freeholders of the county ; but 
since the reign of Edward III. they have been appointed by the crown. 
By the stat. 31 Edw. 3, c. 1, it is enacted, that in every county of Eng- 
land there shall be assigned for the keej)ing of the peace one lord, and 
with him three or four of the most worthy of the county, with some learned 
in the law ; and they shall have power to restrain offenders, rioters, and 
all other barrators^ and cause them to bo imprisoned and duly punished 
according to the law and customs of the realm ; and inform themselves 
of pillors and robbers who go wandering about and will not labour, and 
put them in prison, and take of all them that bo not of good fame suffi- 
cient surety and mainprize of their good behaviour, and duly punish 
others ; and hear and determine, at the king'.s suit, all manner of felonies 
and trespasses done in their several counties, according to the laws and 
customs of tlie realm. From this statute, therefore, it appears that 
justices of the peace wore to be appointed by commission from the crown; 
that they were to liave aulliority to bold a court, and were to be judges 
of a court of record. Courts con.^ecpiently were holden by them for hear- 
ing and determining offenee.s within their cognizance ; records were kept 
by tbcin of tbeir [jroceeding.s in the.se courts, and cacli justice named ia 
the ciiinmission came to be called custos rotulorum^ov keeper of the records 
and rolls of the county {z). 

Tliis power “ to hear and #leterminc,’’ gave justices of the peace 
authority only to bear and determine through the medium of the common- 
law method of inrpiisition, before a jury and verdict of a jury, “ f«)r tliat is 
implied by law, and the court will adjudge as the law appoints, althmigh 
it be not so expressed ” (a). Hence, justices were under the neccs.sity of 
holding .sessions and assembling juries for the trial of all offences of which 
they had cognizance; and tlicsc ses.sions were by 33 Edw. 3, stat. 1, c. 12^ 
commanded to be held at least four tirne.s a-ycar. »Spccial sessions were 
afterwards directed to be held for executing certain statutes which the 
justices were charged to execute, and they were enjoined the diligent 

V. Fox, 1 ia) See the authorities cited in Hoi- 

m case, 4 Co. 74 a, 74 b. 
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perusal and study of these statutes at the Easter sessions in every 
year (5). 

The power of summary conviction of offenders by justices without the 
intervention of a jury is entirely tl^e creature of the statute law. No such 
power is accorded to them by the common law. 

** In very early times such a power appears to have been conferred 
upon them in two cases, which seemed in their nature to recpiire a speedy 
interference ; but even in these it was confined to their own view:” these 
are the cases of forcible entries, 12 Ric. 2, c. 2, and of riots, 13 Hen. 4, 
c. 7 ; ill the latter of which, it may be remarked, this extraordinary 
jurisdiction is carefully limited by the urgency of the occasion, by which 
alone, therefore, it was probably thought to be justified : for it is there 
directed, that if the rioters had departed before the arrival of the justices, 
so that tlic view could not be had, they are then to inquire of the matter, 
not by themselves, but by means of a Jury, which they are specially 
directed in that case to summon. One other instance also occurs of a 
power to convict without jury, and that was on confession of the party, 
viz. by the act of 2 Hen. 5, st. 1, c. 1, relating to labourers, which 
authorised them to examine labourers, on their oath, and on their con- 
Jmion to punish them as if thetj were convict btj inquest These two cases 
of view and confession seem to be the only clear instances in which justices 
of the [jcacc were empowered in those early times to inflict punishment 
up(»n their owm inquiry and judgment,” 

“ The earliest statute u[>on which a summary conviction by a justice 
is on record, or of which a iirecedent is found in the books, is that of 
33 Hen. 3, c. (J, aguiusii the practice of carrying dags or short guns. 
Jjambard has given a precedent of a conviction upon this statute (c), 
g|nd there appears to have been one removed into the Court of Queen’s 
llench by certiorari us early as the 43d year of Elizabeth, y^OO ; and 
this very ease affords a proof of the objection, which, in the state of 
manners at tlnit day, miglit well exist against relaxing the jealousy of the 
common law by intrusting anything like arbitrary authority in private 
hands ” (d). 

I- util rec(‘utly justices of the peace had no ])ower to convict summarily 
for felony, but by 18 & 13 Viet. c. 120, power is given to justices of the 
peace assembled at petty sessions to hear and determine charges of larceny 
in a summary way, without the intervention of a jury, where the value of 
the i)ropcrty stolen does not in the judgment of such justices exceed 5«., 
and the person charged consents to have the case heard and determined by 
such justices. 

The form of the commission of the peace as it exists at present, is said 

(6) as Hen. H, c. 10. (rf) Introduction to Poley on Summary 

(c) Lambiurd'H JustioOi p. 21)8. Convictions, pp. 0, 8. 
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to have been settled by the judges in tl)e 33d year of Queen Elizabetb^s 
reign (e). It assigns the several persons named in it, and every one of 
them jointly and severally, the queen’s justices, to keep the peace in a 
particular county, and to cause to be kept all statutes made for the good 
of the peace and the quiet government of the ]>eople ; and to punish all 
who offend against any of the said statutes ; and to cause to come before 
them all who shall threaten any of the people as to their persons, or the 
burning of their houses, in order to compel them to find surety for the 
peace or good behaviour ; and if *they shall refuse to find such surety, to 
cause them to be safely kept in prison till they shall find it : also to in- 
quire, upon the oath of good and lawful men of the county, of all felonies, 
trespasses, and offences, of which justices of the peace may lawfully in- 
quire, &c. (y). 

Besides the general authority confided to justices by the commission 
of the peace, they arc clothed by various acts of j)arliamont with a special 
and i)articular jurisdiction over particular otlenccs, which jurisdiction must 
he exercised somc^mes by one justice and sometimes by two ; sometimes 
in their sessions, and sometimes out of their sessions. Whenever these 
statutory powers are exercised by justices, care must be taken that the 
special authority is strictly pursued. 

Every single justice has regularly a jurisdiction for the preservation of 
the peace through the nholc county by virtue of his commission, hut the 
power of hearing and determining offences is by the commission given to 
tw(» or more; and whenever a thing is recpiired to he done by two justices, 
they must bc»th be present at the execution of it. A justice has no power 
to do any judicial act out of hi.s county, Imt he may do a merely minis- 
terial act, such as tlie taking of an information (g), 

A justice of the peace Ijas jurisdiction to require sureties for goo<J| 
behaviour ifrom persons cliarged with aggravated defamation, and with 
persisting in a continued course of libelling. Therefore, where a person 
persisted in writing libels upon a wall against a private individual, and 
was required to find sureties for his good behaviour, and in default was 
committed to prison, it was held tliat the justice iind acted in a matter 
over which he had jurisdiction (h). If the charge be of an offence over 
which, if the offence charged he true in fact, the magistrate has jurisdic- 
tion, the magistrate’s jurisdiction cannot be made to def)end upon the truth 
or falsehood of the facts, or upon the evidence being sufficient or insuffi- 
cient to establish the corpus delktij nor can the jurisdiction be ever held 
to depend upon the value or credibility of the evidence (i). 

JumdtcUon of justices residing or being out of the county for which they 

(/i) Ifaylock V. Sparkp, 22 Law J., M. 

0. 72. 

(*) Cave V. Mountain^ 1 M. ife Or. 262. 


(<?) 2 Hawk. V. C. c. 8, « 2. 
(/) Halt, .J. V. Ch. 5 . 

(g) 2 Halo, P. 0. 51 . 
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are justices. — A justice of the peace for one county, riding, division, liberty, 
city, borough, or place may act for the same whilst residing, or being in 
an adjoining county, riding, <&c., of which he is also a justice ; and a 
justice of the peace for any county at large, riding, division, or liberty, 
may act as such within any city, town, or precinct next adjoining thereto, 
or surrounded thereby, being a county of itself, or otherwise having 
exclusive jurisdiction {k). 

Jurisdiction of borough justices under the Municipal Corporation Act . — 
By s. Ill of 5 G Wm. 4, c. 76, county justices have concurrent juris- 
diction with borough justices in boroughs which have not received the 
grant of a separate court of quarter sessions. 

All offences committed within any borough against the provisions of 
any local act of parliament are cognizable by the justices of the borough, 
and such justices ))Ossess all the powers and jurisdiction with respect to 
such offences which W'cre formerly j)ossesscd by county justices (/). These, 
and all other offences punishable in boroughs upon summary conviction, 
must be jirosccuted in conformity with the ])rovisions of the statutes regu- 
lating the proceedings of justices (post, pp. 603-606); but the prosecution 
for the offence must be commenced within three calendar months (wj), and 
any person who thinks himself aggrieved by the summary conviction may 
appeal to the court of <juarter sessions for the borough or the county (/«)• 

LiabiUtg of justices ftr misaniduct in the exercise of their judicial func- 
tions. — A justice of the i)oace who acts corruj)tly in tlic discharge of the 
duties of his office, and uses the powers of the law for the purpose of 
injuring and oj'i)rcs>ing those over >vhoin he has authority, and gratifying 
his own private animosity, is res]>onsible in damages to the parties in- 
jured ; but it must be provcil that he has acted wrongfully from personal 
jnotives of sjiitc nr ill-will, or, in legal j)arlance, that he “has acted 
maliciously, and without reasonable and probable cause,’’ for he cannot be 
made responsible for an erroncmis judgment, or for mere mistakes, or for 
ignorance, negligence, or misconduct, not amounting to an abuse of his 
authority (o). 

Of the granting of search-warrants bg magistrates. — Upon a re])rcsenta- 
tion to a magistrate that a person lias reason to suspect that his property 
has been stolen and is concealed in some specified place, the magistrate 
may lawfully issin? his warrant to search the place and to bring the 
occupier or owner before him. It need not be a positive and direct aver- 
ment upon oath that the goods arc stolen, in order to justify the magis- 
trate in granting his warrant. If a warrant is issued without due 

(A) 11 12 Viet. c. 42, c. 4.‘1, h. 0 ; 20 12 Viet. c. 43. s. 11. 

ife 27 Vicu c. 77. M ft iV 0 Wm. 4. c. 70, s. 131. 

(0 7 Win. 4 it I Viet. e. 7H, s. HI, fo) Patse v. Chaiftory 32 Law J., M. C. 

(w) 6 & 0 >Vm. 4, e. 70, s. 127 ; 11 A' 121 ; post, s. 2. 
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authority on the part of the magistrate, and a lioiise is entered and 
searched under it, that is a trespass on the part of a magistrate. And if 
a party goes before a magistrate and falsely and maliciously, and without 
reasonable and probable cause, makes such a representation to a magis- 
trate as induces him to grant a search-warrant, the party so acting is 
responsible in damages in an action for a malicious prosecution (p). The 
power of a justice to grant a search-warrant is now extended to property 
in, or near, or with rcsj)ect to which, any offence, punishable cither upon 
indictment or summary conviction by virtue of the Criminal Law Conso- 
lidation Act ( 24 25 V^ict. c. 9(5), has been committed (q). 

LiahiUty of justices for acts done by them without jurisdiction^ or in excess 
of their jurisdiction, — If magistrates, while occupying the bench from which 
magisterial business usually administered, publicly disseminate slanders 
under the pretence of giving advice, they arc no more privileged than if 
they were illiterate mechanics assembled in an ale-house (r). If a magis- 
trate convicts an accused person of an offence without having any juris- 
diction in the matter, and then proceeds to sign and issue a warrant of 
commitment or distress, under which an imprisonment is effected or 
goods are seized, the conviction may be removed into the Court of Queen’s 
Bench and quashed (post, Certiorari), and an action may then, and not 
before, be commenced against the magistrate (post, s. 2), to recover 
damages for the wrong done. Similar proceedings may be taken against 
him where he has exceeded his jurisdiction, and done more than he was 
authorised by law to do. 

Exemption of justices from actions in cases where they had a prima facie 
jurisdiction, and no ohjection was taken to their jurisdiction unt if a fter they had 
adjudicated. — If, under the special powers of particular acts of parliament, 
justices have a prima facie jurisdiction to incpiire into and adjiidicatt:^ 
upon certain matters that have been brought l)efore them, and nothing 
appears, either Jin one side or the other, to show any want of jurisdiction, 
they are exempt from liability in respect of their proceedings in the 
matter (s). Thus, where an act of parliament gave certain magistrates 
a general jurisdiction over disputes between certain friendly soiuetics and 
their members, excepting where the rules of the society contained an arbi- 
tration clause, and certain disputes were brought before a magistrate, who 
adjudicated thereon in ignorance of tlie existence of the arbitration clause 
in the rules of the society, which deprived him of jurisdiction', it was held 
that he was not respon.sible for his want of juri.sdiction. “ When a party,” 
it was observed by the court, “ relies on an exception from a general law, 

• 

(p) JSIwp V. Smith, Wyatl V. White, RI. A’ Ell. QSl ; 27 Law .1., Q. B. 3H2. 
ante, p. hil. I In~t. 177. (*1 Cahter v. HntMt, .1 Mner., T. C. C. 

iqt 24 St 2r> Viet. e. IIO, 10.1. ««. /W- V. Vhnytur, 32 Law J., M. C. 

(r) L(L Campbell, OwU v. Levy, Kll. 121, 
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the burthen is on him to show that his ease falls within the exception; and 
if the society had produced before the magistrate the clause in their rules 
enabling them to refer tlieir disputes to arbitration, the magistrate would 
have had an opportunity of judging whether he had any jurisdiction or 
not: but they omitted to do this, and the magistrate's attention was never 
called to the denial of his jurisdiction ” (^). 

So, if a person be exempted from serving a particular office, and, on 
being called before a magistrate to show cause why he refuses to do so, if 
lie do not inform the magistrate of the particular ground of his exemption, 
he cannot maintain an action against the magistrate who orders proceed- 
ings to be taken against him in consequence of such refusal (u). 

In a case that arose on the statute 20 Geo. 2, c. 19, giving magistrates 
jurisdiction to determine diflerenccs between masters and servants in 
husbandry, and other labourers rcsjiocting wages, it was held that an action 
of trespass would not lie against magistrates acting u]K>n a complaint made 
to them on oatli, by the lerins of which it a])pearcd that they had juris- 
diction, although the real facts of the case might not have supportetl such 
complaint, if such facts were not laid before them at the time by the 
jiarty complained against, he having notice of such complaint, and being 
duly summoned to attend. “ The facts stated in the case,’’ observes 
Lord Kllenborongh, arc not stated as facts a|)pearing before the magis- 
trates at the time, and, in order for the j^biintilf to avail himself of 
them, it should have appeared that the same facts were stated to the 
magistrates before whom he had notice to ap])ear ; for how, otherwise, 
could the magistrates be alfected as trespassers, if the facts stated to 
them u])on oath by tin' complainant were fiicts whereof they liad jurisdic- 
tion to iinjuire, and nothing ai>peared in answer to contradict the first 
statement” (.r) ? 

lVron(jifnt prorealtHifs htf justices intccested in the matter before them , — 
A justice of the peace ought never to execute his office in his own case, 
hut cause the oll’ender to bo carried before some other justice. “ And 
therefore the Mayor of Hereford was laid by the heels for sitting in judg- 
ment Avherc he himself was the coiiH)lainant, tlnuigh, by the charter, he 
vras the sole judge (»f the court ” (//). But if a justice of the peace is 
assaulted, he may coniniit the ollender for trial ; or, if he be abused to his 
face in the execution of his office, he may commit the i»arty until he finds 
sureties for his good behaviour (r). v 

If the magistrate himself begins a breach of the peace, he forfeits the 
protection of the law in the execution of his office {a), 

(/) /*ikr V. Carter, 10 Moore, .'170. Jietj. v. Tyrone, 12 Ir. C. L. Tl. Ul. 

(f/) nest., C. .J. 10 Mo«)re, MHU. {:) halt Just. c. 17i). R, v. Revet ^ J 

(. 1 .-) Loicther v. Rarl llatlnor, 8 East, Sir. 120. 

11. ‘1. (it) R, V. Symontis, cas. temp. UaixL 

(y) Per Holt, C. J., Anon. 1 Salk. :J90. wicko, 240, 
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Wrongful commitment and imprisonment hy justices. — A magistrate is 
nut at liberty to detain a known person to answer a* charge not yet made 
against him; he ouglit to have an information regularly before him (post, 
p. 602 ), that he may be able to judge whether it charges any offence to 
which the party ought to answer. It may be otherwise in the case of a 
mere vagabond, who, if ho were once allowed to depart from the presence 
of the magistrate, would, probably, never be seen again (Z^). 

In an action against a magistrate for an assault and false imprison- 
ment, it appeared that the plaintiff had been summoned, and had appeared 
before the magistrate to answer a complaint of having unlawfulljr killed a 
dog ; that the magistrate proposed an arrangement which was rejected by 
the plaintiff, upon which the magistrate told him that, unless he paid 
a certain sum of money, he should convict him in a penalty of that 
amount, and commit him to ]>rison ; a;id then called in a constable, and 
ordered him to take the plaintiff outside, and if the matter was not settled 
to bring him in again, when he would proceed to commit him ; and the 
plaintiff then went out with the constable and settleil the affair by paying 
a sum of money: it was held that the magistrate was guilty of an assault 
and false imprisonment, and was responsible in damages, as there was no 
evidence of any conviction, and he had no right to give the plaintiff into 
the hands of a constable, in order to drive liim into a settlement of the 
complaint ( c). 

When constables have arre.^ted a man, and are taking him before 
a magistrate for the purpose of impuring into a charge, it is not com- 
petent for a magistrate who meets them in the street to order the con- 
stables to take the man back to gaol, and kcc]) him in prison. “\lt is 
a magistrates duty, observes Patteson, J., “on all occasions, eithcn.to 
examine into a charge, or, if there is a reason why he cannot examine iut<? 
it, he is not to interfere at all, and he should let the constable take tlie 
party before some r>thor magistrate. It would be a very fearful thing, 
indeed, if any magistrate is at liberty, meeting a man in custody of the 
constables in the street, to say, ‘ Take him back for twenty-four hours, and 
bring him up to-morrow ’ ’’ {d). 

Of the form of commitment, — A commitment by w'ay of j)Unishmeiii, by 
word of mouth only, without warrant in writing, cannot be supported {c). 
The commitment should be in writing, under the liund and seal of the 
justice by whom it is made, and should set forth his office and authority 
on the face of it, and the time and place at which it is made ; also the 
cause of the commitment, and the period of the imprisonment. A com- 
mitment for an indefinite period cannot be supported (/). It need not bo 

(ft) Ter Ld. T»*ntordt!n, 0, J., H^x v. (d) Kdirards v. Ferris, 7 C. A" P. .54!2. 

Jiirnie, I Mood, it II. 100; 5 C. & 1*. K*) Muyh*'it' v. Jjtnikr, 7 Taiiiit. 01). 

200. (/) Priekelt v. Gratrix^ 8 Q. B. 1020, 

(f) Bridyeil v. Coyney, 1 3VI. & E. 21&. 
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immediately made out ; the detention of the party during the time neces- 
sarily required to make it out would be justihablc, but it should be made 
out as soon as possible. A commitment is in no respect like a conviction, 
which is only an entering on parchment the proceedings of a court which 
have already taken place, like recording a judgment (g). 

Acts of a justice of the peace who has not duly qualified are not absolutely 
void ; and, therefoic, persons seizing goods under a warrant of distress, 
signed by a justice who has not taken the oaths at the general sessions, 
nor delivered in the certificate required, are not trespassers. Many persons 
acting as justices of the peace in virtue of offices of corporations, have been 
ousted of their offices from some defect in their election or appointment ; 
and although all acts, pro]jerly corporate and official, done by such persons 
are void, yet acts done by them as justices, or in a judicial character, have 
in no one instance been thought invalid (Ji), 

Commitment hy justices of accused persons for trial — Examination of the 
witnesses, — By 11 & 12 Viet. c. 42, s. 17, it is enacted, that in all cases 
where any person shall apj)car or be brought before any justice of the 
peace, charged with any iiiilictahle oflence, the justice, before he commits 
the accused person ft)r trial, or admits him to bail, shall, in the presence 
of such accused person, who is to he at liberty to put questions to any 
witness produced against him, take the statement on oath or affirmation 
of those who know the facts and circumstances of the ca^se, and shall put 
the same into writing, and such depositions shall be read over to, and 
signed respectively hy, the witnesses who shall have been so examined, 
and also by the justice or justices taking the same, and shall afterwards 
be delivered (s. 2(1) to the proper officer of the court in which the trial is 
to he Innl; and before the first sitting of the court at which the person 
committed or hailetl is to he tried, such person shall be entitled (s. 27) 
to have, from the officer or person having custody of the same, copies of 
the depositions on which he shall have been committed or hailed, on pay- 
ment of a reasonable sum. If the depositions when taken contain no 
charge of any indictable oflence, oral evidence given before the justice, 
but not contained in the dcjiositions, cannot be brought in aid of the 
depositions, to support the ])roceedings of the magistrate, and esUblish 
a valid information and the rc<piisite jurisdiction (f). 

Efexl of the depositions being taken in the absence of the magistrate who 
acts upon them. — Every magistrate taking the depositions on oath of the 
party making the charge has a discretion to exercise ; ho is to examine 
ithe witness, hear his answers, and judge of the manner in which they are 
fgiven, and to determine in many cases w'hethcr bail can or shall be taken. 

(</) Hutchimon v. LotnuieXf 4 Ih & Ad. wwiw, d B. A’ Aid. 271. 

121. Lrurtf v. Put rick. 15 Q. B. 271. (/) Lau'renson v. Wilt 10 Ir. Com. Law 

(A) The Mart/ute Pier Company v Han~ Bop. 1H5. 
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If, therefore, tlie dej>ositions are taken by the magistrate’s clerk in the 
absence of the magistrate, and the magistrate proceeds to act upon depo- 
sitions so taken, he acts entirely without jurisdiction : there is no proper 
charge before him, and if he directs the imprisonment of the person accused 
by them he is responsible for a trespass (I). 

The magistrate is not answerable for the correctness of the charge, or 
for any erroneous judgment of his own upon the facts^ “ Tlie only ques- 
tion is, whether the magistrate had jurisdiction to investigate and com- 
mit”(/). 

Statutory forms of warrants of commitment are given by 11 & 12 Viet, 
c. 42, and it is enacted (ss. D, 10), that no objection shall be 'taken or 
allowed to any summons or warrant against a party accused for any defect 
therein in substance or in form, or for any variance between it and the 
evidence adduced on the ])art of the prosecution before the justice who 
has taken the examination of the wituesses ; but if any such variance 
shall appear to the justice to have deceived or misled the accused, tlic 
justice, at the request of the party charged, may adjourn the hearing to 
some future day, and in the meantime remand ^the accused, or admit him 
to bail. 

Convictions hy mayistmtes on their own view. — A convi(‘tion before a 
justice or justices of the peace, without the intervention of a jury, is 
always, as we have seen, under some statute, the common law sanctioning 
no such proceeding. It is regarded by the courts with no particular 
favour, and it is necessary that the justice should, on the record of it, 
show that he has proceeded recto ori/ine (//^). In some cases, and under 
particular acts of parliament, a summary remedy is provi»led, as we have 
seen, for particular offences, by enabling a magistrate to convict and 
punish upon his own view of the commission of the ofl’ence, without 
making any inquiry upon oath or taking any information (//). The 
record of the prfxicedings in such case.s. need only set forth such cirenm- 
stances as were nece.s^ary to give tlic magistrate jurisdiction, and sliow 
that he pursued the directions of the statute (o). 

Summary convictions founded upon informations. — When tlie magis- 
trate has not been authorised by statute to act upon his own view, he 
must have some information or complaint befi*re him in order to give liim 
jurisdiction in the matter. He may have jurisdiction over the ofTonce in 
the abstract, but to give him jurisdiction in any particular case over a 
particular individual, there must be a proper charge or information before 
him (p). If, therefore, he grants a warrant against a person upon a sup- 

(k) Cnmlte v. Htymmir, I Q. B. H92. Durden. 

([) Milh V. Colhtt, 0 liinj'. 02. Wind’ (w) Jntwn v. Otren^ 2 D. R. 002. 

ham V, Clen^ Cro, Kliz. ioO; 1 Leon. (ft) Bfuden v. Carew^ II Ji. it C. Oil). 

IB7. Caudle v. Seipmnir, 1 Q. li. 892. 

(«) 1 Smith's L. C.-, note to Creppa v. 
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posed charge of felony, without taking any deposition or information on 
oath, and the party arrested under the warrant, this is a trespass, for 
which an action may forthwith be maintained against such justice for 
compensation in damages (q). 8q, if he makes an order for the removal 

of a pauper, without having before him a complaint by the parish officers 
of the chargeability of such pauper to the removing parish, he acts wholly 
without jurisdiction in the matter, and is a trespasser (r). 

Statutori/ provisions respecting summary convictions and orders of justices. 
— By 11 & 12 Viet. c. 43, s. 1, it is enacted, that in all cases where an 
information shall be laid before one or more of Her Majesty’s justices of 
the peace for any county, riding, division, liberty, city, borough, or place, 
that any i)crson has committed, or is suspected to have committed, any 
oflence or act within the jurisdiction of such justice, &c., for which he is 
liable, ujion summary conviction, to be imprisoned or fined, or otherwise 
punished, and also in all cases where a coni])laint shall be made to any 
such justice, ttc., upon which he has authority to make any order for pay- 
ment of money, it shall be lawful for the justice, &c., to issue his summons, 
stating shortly the matter of the information and complaint, and requiring 
the accused party to ap[)(‘ar and answer, and be further dealt with, in 
manner therein provided. 

Ihqvisites of the infonnnfion or complaint. — By 11 & 12 Viet. c. 43, 
a. 8, it is enacted, that in all cases of complaints upon which a justice of 
the peace may make an order for the payment of money or otherwise, it 
shall not be necessary for the complaint to be in w'riting, unless it shall 
be required to be so by some particular act of parliament upon which it is 
framed; and (s. 10) that every complaint upon which a justice of the 
peace is authorised by law to make an order, and every information for 
any ofTence or act j)unishable upon summary conviction, unless some par- 
ticular act of parliament shall otherwise require, may be made or laid 
without any oath or affirmation Imiiig made of the truth thereof, except in 
cases of informations, wluire the justice receiving the same shall thereupon 
issue his warrant in the first instance to apprehend the defendant ; and in 
every such case the matter of such information shall be substantiated by 
the oath or affirnnition of the informant, or by some witness on his behalf, 
before any w^arrant shall be issued. 

Every such complaint must be for one matter of complaint only, and 
every such information for one ofTence only, and e,very complaint or infor- 
mation may bo laid or mado by the complainant or informant in person, or 
by his counsel or attorney, or other person authorised in that behalf ; and 
must disclose upon the face of it some oflcnce, neglect, or default, into 
which the magistrate has authority to inquire, and respecting which he 


(if) Morgan v. Hugtu's, 2 T. 11. 22.\ 


(r) Reg. v. JttH. Rucks, .1 Q. B. 807, 
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has jurisdiction to adjudicate (s). Provision is made (s. 4) for describing 
in the information or complaint partners, joint-tenants, parceners, or 
tenants-in-common, and their property ; also the ovvncrsliip of works and 
buildings maintained or repaired at the expense of any county, riding, 
division, &c., and of any materials for making, altering, or repairing the 
same, or repairing higliways and turnpike-roads ; also the ownership of 
goods provided by parish-officers for the use of the poor, and the property 
of Commissioners of Sewers. 

When a warrant is intended to be issued on the strength of the infor- 
mation, the information must, in order to give the justice jurisdiction in 
the matter, disclose a complaint about something or other that tlie justice 
has authority to iiKpiire into and adjudicate upon, and the facts necessary 
to show jurisdiction must bo substantiated on oath. An information on 
oath laid before a magistrate, charging an offence within his cogni/aneo, 
is sufficient to give the magistrate juriMliction over the charge and the 
person charged, although the information docs not disclose any legal 
evidence of the guilt of the prisoner, and states nothing beyond mere 
hearsay, u[K)n whicli neither jialges nor juries could properly act. The 
commitment by the magistrate of a party to gaol upon the strength of 
such an information amounts at the utmost to no more than an error in 
judgment on the part of the magistrate, for which a magistrate, if acting 
within his jurisdiction, is not liable (/). Ihit the information must 
impute a criminal olTonce within the jurisdiction of the magistrate, and 
not a mere civil wrong in respect of which he has no jurisdiction (?/). 

Oj the time ivithln which the wfommtion or rowplaint must be laid . — 
By 11 & 12 Viet. c. 43, s. 11, it is enacted, that in all ca>es where no 
time i.s specially limited for making any complaint or laying any infonna- 
tion, the cotii]4aint or information .^liall be laid within six calendar 
months from the time when the matter of such complaint or information 
arose. This limitation as to time being* entirely distinct from the enact- 
ment creating the offence, and there being a primtt y^c/c jurisdiction, until 
it is shown that the period of limitation ha<l expired at the time of the 
laying of the information, the limitation need not he noticed, and it need 
not be shown on the face of the proceinling}- that they had been originated 
within the appointed period. “ All that is matter of defence, and need 
not be noticed in the conviction (x). 

Proceediiif/s upon information, or ccnnplainL — By the .same statute, 
provision is made for the service of the .summons and proof of service 
thereof, and (s. 2) for the issue of a warrant for the apprehension of the 
party summoned in case of his non-appearance, according to the exigency 


T W IlitU 10 Ir. Com. (l) Cave v. Mouninint 1 M. & (Jr. I2r>7. 

Rep. lH»^. Rnj. V. Srotton, 5 Q. H. (w) Latrrfusnn v. /////. auto. 

499. Perham, in rr, b.li, & N. aO. {x) IKmy v. Poke, 12 Q. B. 507. 
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of the summons ; and also for the issue, in the first instance, in certain 
cases, of a warrant for apprehending the person against whom the informa- 
tion has been laid, and bringing him up to answer thereto, and to be dealt 
with according to law. , 

Commitment of witnesses for non-attendance, or refusing to he sworn or 
to give evidence. — By 11 & 12 Viet. c. 42, s. 16, and 11 & 12 Viet. c. 43, 
s. 7, it is further enacted, that if it shall be made to appear to any 
justice, by the oath or affirmation of a credible person, that any one 
within the jurisdiction of the justice is likely to give material evidence, 
and will not voluntarily appear to be examined, such justice is authorised 
and required to issue his summons to such person in a form specified, 
requiring him to appear and give evidence at an appointed time and 
place ; and if the person sunnnoneti neglects to appear, and no just excuse 
is oflered for his non-ai)peiiranco, then, after proof on oath or affirmation 
of service of the summons as therein mentioned, and that a reasonable 
sum was jmid or tendered to the witness for his costs and expenses, it 
shall be lawful for the justice to issue a warrant to bring up such person 
to be examined ; or if the justice shall be satisfied, by evidence upon oath 
or alfirniation, that it is probable that such person will not attend to give 
evidence without being compelled to do so, then, instead of issuing a 
summons, it shall be lawful for the justice to issue his warrant in the 
first instance ; and if, on the appearance of such person, either in obedi- 
ence to a summons or in custody on the warrant, he shall refuse to be 
examined on oath or affirmation, or to give evidence, without oflering any 
just excuse for his refusal, any justice of the peace then present, and 
having there jurisdiction, may by warrant commit the person so refusing 
to the common gaol or house of correction for any time not exceeding 
seven days, unless he shall in the meantime consent to be examined and 
to answer concerning the premises. 

Apprehension <f parties negUrtwij to appear, — Power is given to justices 
under various statutes to issue, warrants for the apprehension of parties 
who have been duly smumoned to aj)poar before them, and have failed to 
appear according to the exigency of the summons (//). 

Of the hearing of eomplainis and informations. — By 11 & 12 Viet. c. 43, 
8. 12, it is further enacted, that every complaint and information shall be 
heard and determined by one or more justice or justices, as shall be 
directed hy the act of porlinment upon which the complaint or information 
shall be framed; and if there be no direction in any act of parliament, 
then the complaint may be heard and determined by one justice for the 
county, riding, division, liberty, city, borough, or place, where the matter 
of the infonnation shall have arisen. Also (s. 2), that where a party 
summoned has faibni to appear, it shall be lawful for such justice or 

(y) 24 & 25 Viet. c. s. 02; 31 & 12 Viet. c. 43, 8. 33. 
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justices, on proof upon oath of the due service of the summons, to proceed 
ex jiarte to the hearing of such information or complaint, and to adjudicate 
thereon. If the complainant himself does not appear in person, or by 
counsel or attorney, the complaint or information must be dismissed or 
the hearing adjourned. If the defendant, being personally present before 
the justice, admits the truth of the information or complaint (s. 14), and 
shows no sufficient cause why he should not be convicted or an order made 
against him, then the justice or justices present at the hearing are to 
convict him or make an order : .but if he do not admit the truth of the 
information or complaint, then the hearing and examination of the prose- 
cutor or the complainant and his witnesses are to be proceeded with in the 
manner therein provided. 

Every prosecuto: of an information, not Inaving any pecuniary interest 
in the result, and every complainant in any such comj)laint, whatever his 
interest may be in the result of the same, is a competent witness (s, 15) 
to support the information or complaint. And it is provided (s. 14), that 
if the information or complaint in any such case shall negative any 
exemption, exception, proviso, or condition in the statute on which the 
same shall be framed, it shall not be necessary for the prosecutor or com- 
plainant to prove such negative, but the defendant may prove the affirma- 
tive thereof in his defence if he w'ould have advantage of the same. 

WHicre the statute creating the offence directs the issue of a summons, 
and gives the party summoned a certain time to appear and plead, there 
will be a clear want of jurisdiction if the ju.stice.s proceed to hear the 
com})laint before the expiration of the full period allowed (^). 

VariancciS between statements in the injormation and the evidence , — It is 
further enacted (1 1 & 12 Viet. c. 43, s. 0), that any variance between the 
information and the evidence adduced in support thereof, as to the time 
of the commission of the offence, shall not be deemed material, if it bo 
proved that the information was in fact laid within the time limited by 
law for laying the same ; and any variance between the iiifomiatioii and 
the evidence adduced in support thereof, as U) the parish or township in 
which the offence is alleged to have been committed, shall not be deemed 
material, provided that the offence be proved to have been committed 
within the jurisdiction of the justice by whom the information shall be 
heard and determined ; and if any variance between the information and 
the evidence shall appear to the justice or justices present and acting at 
the hearing to be such that the party charged by the information has 
been thereby deceived or misled, it shall be lawful for the justice to . 
adjourn the hearing of the case, and in the meantime commit the defend- 
ant to j)rison, or di.scharge him upon his entering into a recognizance for 
his appearauM^^hc adjourned hearing. 

{z) Miichell V. Foster, 12 Ad. & E. 475. 
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Tliere must be some evidence before the magistrate of the commission 
of the particular oflchce charged in the information or complaint in order 
to justify a conviction upon it (a). 

If a person is summoned before a magistrate, and appears to answer 
the charge stated in the summons, he cannot be lawfully convicted on a 
totally different charge ; nor, if the evidence fails to substantiate the par- 
ticular charge speciiied in the summons, can the summons be altered or 
amended so as to alter the nature of the offence originally charged, and 
to answer which the party has appeared (/>). Magistrates cannot give 
themselves jurisdiction by voluntarily shutting their eyes to one part of 
the charge and adapting it to a charge of some other offence, for the pur- 
pose of giving themselves jurisdiction (c). Every accused party must 
of course be heard in his own defence before he can lawfully be con- 
victed (f^). 

If the de]M)sitions on oath of the party making the charge are taken 
by the magistrate’s clerk in the absence of the magistrate, and the magis- 
trate convicts upon depositions so taken, he acts, as we have seen (ante, 
[I. 601), entirely without jurisdiction, as there is no proper charge or 
complaint before him. 

(^nhnrfiil prnrccdUnjs of justices when there is no information or co?7i- 
2 }lnint before them. — Magistrates have no jurisdiction to convict summarily 
and impose a line for an assault, wlien it is an established fact that a com- 
plainant before tbem does not coin]>lain of the assault, and does not 
intend to give them jurisdiction to deal with it. Therefore, where a 
person who had been assaulted went before magistrates to bind over the 
assaulting party to keep the j)eace, and the magistrates, finding that an 
assault liad been committed, proceeded to deal with the assault by sum- 
mary conviction, notwithstanding a j»rotest by the complainant against 
their deciding on the assault, it was held that the justices had acted with- 
out any jurisdiction in the matter, the assault not having been brought 
before them with a view to their ailjudicating upon it, and a rule for a 
certiorari (post), to remove and quash the conviction was made absolute, 
in order that the conviction might be no bar to ulterior proceedings by 
indictment or by action (e). 

When a complaint once made cannot he settled and withdrawn. — Where, 
liowev<!r, a complaint of any crime or misdemeanour, or other statutory 
offence, has been duly laid before a magistrate, it does not rest with the 
complainant himself to abandon the charge, or to proceed further with the 

(rt) Kirkin v. Jenkinn. r.tiw J., M. 0. (r) Thompsotif in re, 6 H. & N. 193; 

Ml. Shvrhoni v. IVcIh. 2 N. 11. (1803), 30 Law J., M. (J. 10. 

00. Evans v. linttvrifl. ib. 70. (rf) Cooper v. Wandsworth Board, dc., 

[h) Afartin v. Pridijvon, Kll. .V Mil. 778; 32 Law J., C. V. 1H5 ; post, cli. 23. 

28 Law J., M. C. 170; 33 Law T. It. («•) Reg. v. Deny, 20 Law J., M. C. 
110. 180; 2 L. M. <Sr 230. 
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prosecution. Thus, where a complaint of an assault was duly laid before 
justices, and a summons issued for the appearance of the defendant, and 
the defendant went and settled the matter with the complainant by pay- 
ing him a sum of money, and the complainant told one of the justices 
that the affair was settled, and that he did not intend to prosecute, but 
the justices nevertheless issued warrants for the apprehension of the 
parties (ante, p. G05), and compelled the complainant under the exigency 
of a warrant to appear and give evidence (ante*, p. 605), and then convicted 
the defendants, it was held that the justices had not exceeded thei^* 
authority, for the original complaint gave them jurisdiction in the matter, 
and the complaint, having been made before them, they were justified in 
exercising all the powers vested in them by law for the purpose of ena- 
bling them to investigate it, and adjudicate upon it : and that it was not 
competent to the complainant to deprive them of jurisdiction by settling 
the matter with the accused party (/). 

Convictions by iustices in e.rcess of their jurisdiction. — Where the nature 
of the offence is such that it can oniy be committed once on the same day 
by the same person, and the magistrate proceeds to hear and convict, 
he is functus ojficio, and has no power to entertain or adjudicate upon 
a charge of a second offence on the same day by the same person. Ilius, 
where a magistrate convicted a baker in four separate penalties for exer- 
cising his ordinary calling by baking rolls on a Sunday, and there were 
four separate convicti<ms for selling four rolls, upon which the magistrate 
issued four distress-warrants, it was lield that the magistrate, after he 
had convicted the baker in the first penalty, had no jurisdiction to convict 
him again for the same offence on the same day. Tlic act of parlia- 
ment,” observes Lord Mansfield, “ gives autliority to the justice to 
punish a man for exercising his ordinary calling on a Sunday. Tlic justice 
exorcises his jurisdiction by convicting him in the penalty for so doing. 
But then he has proceeded to convict him for three other similar offences 
on the same day. Now, if there are four convictions for one and the same 
offence, committed on one and the same day, three of them must neces- 
sarily be bad ” {y). 

Ouster of the jurisdiction of justices by setting uj) a claim of title. — Wlien- 
ever a criminal statute authorise.^ justices to punish trespasses on land, a 
wilful intended trespass i.s intended, and not an entry on land in the bona- 
fvk assertion of some supposed right or title. Whenever, therefore, in 
summary proceedings before magistrates, a bona-Jide claim of title to real 
property, or to the possession of some incorjwrcal right or privilege over 
land, is set up before justices by a defendant in answer to some complaint 
of trespass, the jurisdiction of the justices in the matter is ousted, and 


(/) lUy. V. Hairkhi% 2 N. R, Q. B. 02. 


(g) Creppa v. Durden^ Cowp. 046. 
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the information or complaint ought to be dismissed (A). But the com* 
plaint ought not to ber dismissed on the strength of the mere assertion of 
the claim, for it is the duty of the justices to inquire into the circum- 
stances, and ascertain whether thei;e is any plausible or colourable ground 
for the claim, and whether the a6t was done in the hona-Jide exercise of 
what the defendant supposed to be his right in the matter (/). Tlie 
mere belief of the party himself that he has the right he asserts is not 
sufficient, under the Trespass in Pursuance of Game Act (1 & 2 Wm. 4, 
c. 32, s. 30), to oust the justices of their jurisdiction, as it might under 
the Malicious Trespass Act {k). 

Upon a question of highway arising before justices under the High- 
way Act, no matter of title conics in question, although the information 
or complaint is laid against the owner of the land who disputes the 
existence of a highway across his laud (/). 

The jurisdiction of justices, under the statute 1 & 2 Viet. c. 74, for 
facilitating the recovery of possession, hy landlords, of premises held over 
by tenants, after the due determination of their tenancy, cannot be ousted 
by the tenant’s setting up the title of some third party, under whom he 
claims to hold, for as soon as the tenancy is proved to the satisfaction of 
the justice, the tenant is estopped from disputing the title of his landlord, 
and no ^picstion of title can he raised between them {m). 

Justices cannot, o? course, give themselves jurisdiction by erroneously 
and capriciously deciding contrary to the truth upon the question upon 
which their jurisdiction dojiends (/?). And whenever a question of title 
is raised before them, and there is fair and reasonable evidence in support 
of it, tlio justices ought not to proceed, for they cannot themselves decide 
whether the claim is well or ill-founded, or has no foundation in law; and 
th(*y ought not to disregard it unless it is obviously frivolous. Whenever, 
a real question is raised between the parties as to the right, the justices 
ought not to convict (o). 

Ouster of JurmUction of justices hif ohjection to the validity/ of a church-rate* 
— The jurisdiction of justices in enforcing payment of church-rates is given 
for the first time by 53 (Jco. 3, c. 127, s. 7, but in the same section it is 
provided, that if the validity of the rate, or the liability to pay it, be dis- 
puted, and the party disputing give notice thereof to the justices, the justices 


(/i) Hey. V. Crififand, 7 Kll. Sr Bl. 807 ; 
27 Ij;\w J., M. C. 28. II, .V. Burnaby^ 2 
Lil. Uayin. 1)00. 

(i) Hey. v. Vmhnn, IJ AO. & K. 7J2. 
Mturden v. Porter^ 8 W. H. 202. Heif. v. 
Cridhnd^ ut snp. J,eyy v, Pardtie^ MO 
Law J., M. 0. 108. Atv#// v. Pine^ ib. 
207. EveraJielH v. NevmaHy 1 C. B., N. 
S.418. 

{k) Cornwell v. Sandan, 32 Lav J., 


AI. C. 0. 

(/) \VUliam% v. Admru, 31 Law J., M, 
C. U)l». 

(?«) Hee.H V. PavieSt 4 C. B., N. S. 60; 

ttiito. p. 16!). 

(m) Rey. V. Kunneley, 27 liaw J., M. C. 
201 . 

(o) Hey, V. Stimpson, 32 Law J„ M. 
C. 209. 



610 THE LAW OF TORTS — INFORMATION BEFORE JUSTICES. [OHAP. XV.‘ 

shall forbear giving judgment thereupon, and the person demanding payment 
may proceed in due course of law for the recovery of the rate {p). When, 
therefore, on an application to justices to enforce payment of a church- 
rate by the issue of a warrant, the party proceeded against for non-pay- 
ment bond fide disputes the validity of the rate, and his liability to pay, 
the justices have no jurisdiction to proceed further in the matter {q). But 
the objection and notice thereof must be given bond fide^ and the defendant 
must bring forward some legal objection to the rate, or some reaso|iable 
ground for disputing his liability; for if the justices are of opinion that 
his objections are frivolous, and there is evidence to justify them in that 
finding, they may issue their distress- warrant to enforce paymeht of the 
rate(;-). If there are facts before the justices tending to show that 
the objection is ncu bond fide, the justices are not responsible for an 
erroneous judgment upon those facts, but there must be some reasonable 
ground before them to warrant them in coming to that conclusion ; if 
there is no such evidence, they act. wholly without jurisdiction, and may 
become liable in trespass for their acts (.9). 

AVlienevcr the defendant, however, submits his case and objections to 
the decision of the magistrates, and invites them to decide upon them, 
and makes no objection to their jurisdiction ui»til after they have heard 
and adjudicated, lie is estopped from afterwards objecting to their decision, 
and the proceedings taken thereon (t). 

To what extent a justice of the peace is protected in the exercise of a dis- 
ci'etionanj ptneer, — By 11 & 12 Viet. c. 14, s. 4, it is enacted, that in all 
cases where a discretionary power shall be given to a justice of the peace 
by any act of parliament, no action .•^hall be brought against such justice 
for, or by reason of, the manner in which he shall have exercised his dis- 
cretion in the execution of any such power. But for the justice to secure 
his exemption under this section, it is essential that he should be clothed 
with a legal authority to do the act concerning which he cxercise.s his 
discretion. If he has no jurisdiction in the matter, he has no valid dis- 
cretionary power, and is not within the exemption. The magistrate, more- 
over, must be acting judicially in the exerci.se of his di.scretion, for if ho 
is merely determining upon the projwicty or expediency of perfonning 
some mere ministerial function, and makes a wrong exercise of liis discre- 
tion by doing what he has no legal authority to do, he cannot claim the 
statutory exemption. 

Where magistrates, for example, exercise their discretion as to the 


(;>) Buckhovu V. Bishnpwenmonth C. 41. Pc/we v. CAay/ar, ib. 121. 
Churvhwnrdenttt'O C. B., N. S. MIS. (s) Pease v. Chaytor^*\ B. A S. 

( 9 ) MmmvrinQ, ex •parte, :U Law J., M. 91 Law J., M. C. 1; 92 ib. 121 ; post, 8. 
0. 159. I2. 

(rj Metj, V. Blacklium^ 92 Law J., M. (I) Reg, v. Salop^ 20 Law J., M. C. 90. 
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granting or withholding a distress-warrant to enforce payment of a rate, 
the existence of a vatid rate, and a legal liability to pay on the part of 
the party distrained upon, are essential to the magistrate’s exemption 
from liability, unless the rate i« a poor-rate, and they can shelter 
themselves under that part of s. 4 of 11 & 12 Viet. c. 44, which 
expressly exempts justices from actions in respect of the issue of war- 
rants of distress for poor-rate against persons not liable to pay the 
rate (post, p. 619) (w). 

So, when the discretion exercised by the magistrate respects the issu- 
ing of a distress-warrant to enforce the payment of money ordered to be 
paid by some third ^larty, the validity of the order, and the legal liability 
to pay the money, are a preliminary condition to the magistrate’s having 
any authority to act at all in the matter (.r). 

1 leavings and decisions bg magistrates not being of a judicial character , — 
Wrongful ministerial acts by magistrates may render them liable to an 
action, of trespass, although they may have had the power of hearing and 
determining on the facts necessary to empower them to do the ministerial 
act, and have exercised their judgment upon such facts 2 >rior to the per- 
fonnanco of the miiiisttu-ial act. Thus, where an act of parliament (24 
(irco. 2 , c. 41, s. l;]), empowered the owners, occupiers, itc., of abbey- 
lands to make a rate for certain purposes upon the owners of such lands, 
and provided (s, 15) that if any owner who had been rat(‘d should neglect 
or refuse to ])ay the rate after demand, then, upon proof thereof before a 
justice, the same should be levied by distress, the clefauller having been 
first duly summoned to aj)pear and show cause for his neglect or refusal, 
and the plaintill' being rated, and refusing to [)ay, was summoned before 
the defendant, and denied his liability, but failed to show cause for his 
refusal to the satisfaction of the defendant, who issued a distress-warrant, 
under which the phiintilV’s goods were seized, and the plaintiff then 
brought his action for a wrongful seizure, and proved that his land was 
not abbey-land, and that he was not liable to bo rated, and recovered 
damages, it was held that the defendant could not shelter himself from 
liability on the ground that ho was acting judicially when inquiring into, 
and determining 14 ) 011 , the facts made preliminary to the issue of the 
warrant. 

The statute, it was observed, gave the defendant no j)ower to try the 
question of the plaintifV’s claim from exemption from the rate, on the 
ground that his land was not abbey-land, or to inquire into the validity 
of the rate, or to adjudicate upon the liability to pay. He was directed 
to begin by inquiring whether the rated owner had refused to pay, not 
whether the rate was valid, and his inquiry and detennination had refer- 

(u) PtfUcy V. 30 Law J., C. 1\ (or) Newbould v. Coltman, 6 Each. 801 ; 

37H. 80 Law J., M. C. 140 ; ante, p. 547. 
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ence to the discharge of a mere ministerial function, and were not of a 
judicial character (^). 

So, where an act of parliament, 2 & 3 Viet. c. 84, s. 11, provided that, 
when any contribution from overseers of monies required by a board of 
guardians sliould be in arrear, it should be lawful for justices, on appli- 
cation under the hand of the chairman, to summon the overseers to show 
cause why such contribution had not been paid, and, after having heard 
the complaint, &c., to issue, if the justices should think fit, their distress- 
warrant for the recovery of sucll contribution, and a chairman and guard- 
ians made an order upon overseers for contribution, and the order being 
disobeyed, the justices issued their summons, grounded on an information 
setting forth the order and the non-payment, and calling on the overseers 
to appear and answer, &c., and the case was heard, and a distress -warrant 
issued, and tlie overseers brought an action of trespass against the justices 
for breaking and entering their houses, and seizing their goods, it was 
held that, as the statute did not require any conviction, or order, or act 
of adjudication it all, but simply a warrant of distress for the levying of 
the suras legally d.ie, the justices, in hearing and deciding upon the facts 
which were to guide them in the exercise of their discretion as to the 
issue or refos>al of the warrant, were not acting in the discharge of any 
judicial fiinctions, but were exercising their discretion respecting the per- 
formance of a mere ministerial duty, and that a valid order from the board 
of guardians, and a legal liability to pay on the part of the overseers, were 
essential to give tlie magistrates jurisdiction to act at all in the matter (<:). 

Convictions npon bj/^iaivs . — If a corporation or a local board exceeded 
their powers in making a by-law, a justice exceeds bis power in convicting 
upon it ; and the allowance of the by-law by tlie Secretary of State does 
not prevent the Court of Queen^s Bench from granting a certiorari for the 
purpose of bringing u[) and quashing the conviction («). If the validity 
of a by-law, and the jurisdiction of a justice to convict upon it, depend 
upon the existence or non-existence of a {larticular fact, the justice cannot 
give himself jurisdiction by linding the existence of the fact, unless there 
is reasonable evidence l/uforc him to support his finding. It is open to 
the party convicted to show by afiidavit that there was no evidence before 
the justice on which he w’as warranted in coming to the conclusion that 
the by-law was valid, and that he had authority to enforce it, bocauRe it 
shows tliat the justice has exceeded his jurisdiction (b). And if, upon 
the facts proved before the justice, and the circumstances under which 
the conviction took place, it appears cither that the justice did not deter-* 

(y) Prdlcjf V. Davh. MO I>ftw J., C. P. (z) Newhould v, Coltnuin,Q Excli. IHD; 

378. Mny, ,x pnrir. 2 IJ. .V S. 42(1 ; 31 20 Law J., M. C. U». 

Jaw J., M. (j. 101. Jivy. V. IliyifinnoH, 8 (n) JUy, v. Wood, 5 Ell. Bl. 40. 

Jur, N, S. 1176. PmM- V. Chautor, 1 B. \h) Baiky'n cose, 8 Eli. & BL 018. 

de S. 670 ; 8 Jur. N. S. 482. Reg. v. DkkeMon, 20 Law J., M. C. 204. 
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mine upon the validity of the by-law, but thought himself bound to 
enforce it whether valid or invalid, and the by-law is invalid, or if it 
appears that the justice came to a wrong conclusion in point of law in 
determining that the facts before ‘him gave him jurisdiction, the court 
will correct his mistake and quash the conviction, for “ the magistrate 
has no power to hear at all, or to convict, except in the case of a valid 
by-law” (c). But if there are facts before the justice warranting him in 
coming to the conclusion that he had jurisdiction in the matter, and he 
adjudicates accordingly, his decision cannot be impugned on the ground 
that there were other facts before him from which he ought to have drawn 
a contrary conclusion (d). 

Of the drawhuf-vp of convictions and orders, — If the justice or justices 
convict or make an order against the defendant, a minute or memorandum 
thereof must then be made (s. 14), and the conviction or order afterwards 
be drawn up in form, and lodged with the clerk of the peace, to be filed 
among the records of the quarter sessions. Tlie conviction may be drawn 
up in form at a future time, after it has been acted upon, and may then 
be exhibited to authenticate the procociling and protect the magistrate (e). 
The conviction must be of the .specific offence charged in the infonnation. 
If it is a conviction for another and different oftence, it cannot be sup- 
ported (/). The commitment and conviction do not connect themselves 
together. A magistrate cannot justify a commitment for one offence by 
a conviction for another and different offence {f). 

Disclosure of the authority and jurisdiction of justices on the face of their 
proceedinffs. — “ In the case of special authorities given by statute to 
justices or others acting out of the ordinary course of the common law, 
the instruments by which they act, whether w'arrants to arrest, commit- 
ments, or orders, or convictions or inquisitions, ought, according to the 
course of the decisions, to show' their authority on the face of them, by 
direct averment or reasonable intendment. Not so the process of the 
superior courts, acting by the authority of the common law” {h). Every 
order of ju.stices, therefore, should .show on the face of it a complaint and 
an adjudication thereon (/). “ I think,” observes Coleridge, J., “ that the 
rule is a gooil rule, and that it is right that the jurisdiction of a judge 
with limitetl }K)wers sliouhl bo .shown upon the face of his 2>rocoodings ; 
and if this is not done, it would not be known that the matter was 
coram non jndice, and it is not fitting that jurisdiction should be estab- 
lished one way or the other by parol evidence” (I). 

(r') Caniplioll, C. J. A Crompton, J., Mnrl'm v. Vrhhu'on, ante, p. 007, 
lletj, V. Wmd, r>Kll.& lU. 57. 5H. (A) Per Cur. Gusset v, Howard^ 10 Q. 

Bniiey's case. ante. p. tM2. B. 468. 

(r) Afassetf v. Jnhmtuti, 1*4 Kast, Hi, (i) Lahnlmondirre y. Frosty 5Jur. N. S, 

(/) Kirkin v. JenkinSf '^2 Law J., M. Q, 13. 7 HO. Lindsay W, 

C. 141. {k) Jieg, v. SL Oeorgitt BhomBlmrv^ 24 

{g) Rogers ?. JoneSt U B. it C. 412. Law J., M. C. 40. 
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Tlie justices cannot give themselves jurisdiction in a particular case 
by finding that as a fact which is not a fact (/), and capriciously deciding, 
contrary to the truth, upon the question upon which their jurisdiction 
depends (m). 

Description of the ojTcnc^ or subject -mitter of complaint — The nature of 
the offence concerning which the justice is to inquire and determine must 
be correctly stated, in order to show' that the jiL^tice has jurisdiction over 
it. It should be described in the words of the statute creating it (w). 
Where an act of parliament made the ivitjul misapplication of parish 
money by a relieving ofticer a penal offence, to be imiuired into and adju- 
dicated uj>on by justices, and the information charged merely a misappli- 
cation of the parish money, not saying that it was wilful, it was held that 
it did not charge any offence cognizable by the justices, and that the 
conviction founded upon it could not he sup}>orted (o). And where an 
act of iiarliameiit made it a penal ofienco. cognizable by justices, to ex])ose 
to sale metal buttons marked gilt, “ knowing the same not to be gilt 
with gold or ph.tcd with silver,” and the information charged the act to 
have becii done fraiidulently and unlawfully, without saying “ knowingliff 
it was held that there was no offence charged of w^hich the justices had 
authority to take cognizance 

A descri]>tit»n in the conviction of the offence, in the terms of the act 
creating it, where it appears from the whole tenor and sco]>c of the act 
that more is necessary to be j»roved by the evidence in order to constitute 
the offence than is stated in exprc'^s terms upon the face of the statute, is 
not a siiflicient description f<y). Where a statute enacted “ that no con- 
viction on this act shall be set asido by any court for want of form, or 
through the mistake of any fact, circumstance, or other matter wdiatso- 
cver, provided the material facts alleged in .such conviction, and upon 
which the same shall be grounded, be proved to the Katisfactioii of the 
court,” Lord Koiiyon declared that he could understaml the enactment so 
far as it regarded the proceedings before courts of (luarter sessions on 
appeal, but not as applied to proceedings removed into the Court of King’s 
Bench. “ On an appeal,” observes his lordshifi, “ the whole ca.se is to be 
gone into ; evidence is to bo given to support the conviction, and then it 
may bo known whether or not tlie material facts alleged in such convic- 
tion, and upon which the same shall be grounded, be proved to the satis- 
faction of that court : but when the conviction is removed hero by certio- 
rari, 1 do not understand how w'c can inquire into those facts. The great 

(0 Wfhh V. Nash, K«st, 401. («) Carpenter v. Afajnm, VZ Ad. dc E. 

fw) lUif. Snnni‘Ie^/Z'7 LawJ., M. C. 

. (/i) Itex v. Juken, H T. R. fiSO. 

(«) nex V. .S>W. J Ld. Ravm. 080. (a) FUtchery, CW/Aroy), 0 Q. IJ. 880. 

Smith, 4 x parte, '^7 I, aw J., M. C. 180. 
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question here is, whether or not the material facts to constitute the offence 
be alleged in the conviction ” (r). 

Of singling out the offender. — Although it is sufficient, in describing an 
offence in a conviction, to follow out the words of the act creating the 
offence, yet it is always necessary to add such facts as show that the 
person convicted was a party to that offence so described (s). The con- 
viction must single out the offender, and specify him by name, and there- 
fore a conviction of “ Harrison and Company ” is a nullity, even against 
the party named. We cannot tell uj)on the face of such a proceeding 
whether the delinquency of Harrison’s partners who are not before the 
court may not have been imputed to him ” (t). If the conviction convicts 
the offender of one or other of two offences in the alternative, it is bad (m). 

Description of the locality of the offence. — It is a general rule, that all 
judicial acts exercised by persons whose judicial authority is limited as to 
locality must appear to be done within the locality to which the authority 
is limited. Justices, therefore, acting judicially, must appear to be acting 
in their jurisdiction, as well SLs for it; and those cases which seem at first 
sight to afford some ground for a different opinion, will be found on 
examination to be all cases in which the act done might be valid, though 
done in jioint of fact out of the jurisdiction (a;). It is not sufficient to 
describe the justices as justices in the county, nor as justices for the 
county ; but if they are described as doing the act as “ justices in and for 
the county,” that will suffice. “ For,” observes Williams, J., describes the 
authority, “ in ” the place in which the justices were when they made the 
order (y). 

In convictions, the j)lace for whicli the magistrates Jict must be shown, 
the offence must be set out, and cither it must appear that the oficnce 
was committed within the limits for which the convicting magistrates are 
appointed, or facts must be stated which give them jurisdiction beyond 
those limits (z). It is not sufficient to affirm that the offence was com- 
mitted within a locality over which they had jurisdiction as justices, 
without naming it (r/). AVhere justices followed a form of conviction 
prescribed by statute, which did not set fi^rth the place where the offence 
was comniitte<l, it was nevertheless held that the conviction was bad for 
not showing tljat the offence was committed at some ])laee w’ithin the 
county of wliich they were justices (^»). It is not in all cases sufficient, 
therefore, to follow a form given by statute (c). 

(r) Hex V. Jitkes^ H T. U. 540. (y) Uvy. v. Stockton, 7 Q. B. 527. 

(s) Cfutncyv. Paynt\ I 13. 721. (r) Kite ntni Lane* s ease, 1 13. & C. 104. 

{() Per Cur. Hex v. Ilarrison it Co., 8 Bex v. Edivartis, I Kast, 278. R. v. 

T. U. 508. C/innHh r, 14 il). 274. 

(»/) Rex V. Morley, 1 Y. A' J. 221. Rex («) Rex x. Johnson, 1 Str. 201. 

V. North, « 1). Sr. R.140. {h) Rex v. Haivil, \l\ East, 141. 

(j-) Reg. Y. Totness, 11 Q. B. 90. Reg. (e) Re PeerU’Sst, 1 Q. B. 152. 

Y. Crmra/it 14 ib. 221. 
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WTiere a statute directs an act to be done by justices acting for the 
division, any justice within the county acting witliin the division is for 
this purpose a justice of the division (</). 

Orders and adjudications by justices must show upon the face of them 
that the justice had jurisdiction to make the order. “ However high the 
authority may be where a special statutory power is exercised, the person 
who acts must take care to bring himself within the terms of the statute. 
Whether the order be made by the Lord Chancellor or by a justice of the 
peace, the facts which gave the diithority muse be stated” (e). An order 
of justices under 1 1 Ceo. 2, c. 10, s. 4, adjudging a party to pay double 
the value of goods fraudulently removed to prevent a distress, must show 
on the face of it that the party removing the goods was the tenant, and 
that the complainant was his landlord, or the bailiff’, agent, or servant of 
such landlord, as otherwise it is not maile to appear that the magistrates 
had any jurisdiction to make the order (/). '.riiere must be a distinct 
finding on the face of the order by the magistrates of all the facts neces- 
sary to constituL the offence, and give the justices authonty to deal with 
it (/;). An order of justices, therefore, was rjiiashed because it did not 
appear on the face of it that tht'y were justices of the county or for tho 
county, but only that they were residing in the county (//). 

The mention of the name of the county in the margin of the instru- 
ment only proves that it was made by the justices for that county, but 
does not show that the act to wliich it relates ivas committed in the 
county (i); nor does it show that the justices were acting within the 
county at the time they made the order (^’), unless the marginal note of 
the county is iiicorjMjrated into the body of the order by words of reference, 
and the whole when read together shows upon the face of it that tho 
justicctj making the order were justices of or for the county, and that they 
made it in the county. Where an order of justices was headed “ West- 
moreland to wit,’’ and tin; justices were described in the body of the order 
as justices of the peace in and for the said county,” it was held that this 
could mean no other county than the county stated in the margin ; that 
the reference to it made it part of the order, and that it sufficiently 
appeared that the order was made in the county hy justices for the 
county (/). But where one county was named in the margin of the order 
and another in the body of it, and the justices mnitted to state of which 
county they were justices, it was held that the jurisdiction was not shown, 
and that the order was bad (m). It is not sufficient to place the name of 

(^0 II v. Prire, Cal.l. 305. ( i) Rvt v. Austin, 8 Mod. 310. 

(f') Colorid*/*', J., Christiv v. Ilnwin^ 11 (k) liefi. v. A7. Oenrne. Rlmmsbury, 24 

Ad.&E.m UwJ.,M.C.4y. 

(y ) R^x V. Ijaviy 5 P,. & Ad. 551. if) Rnj. v. (Mvrton, fl Q. B. 512. 

(y) V. Kimj, :> Ad. A K. 3«fi. (m) Rex V. Jlfmr Crikhell, 2 East, 60. 

(/t) Rex, V. Vobbi/n, 2 Salk. 474. 
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a coanty or of a borough in the margin of the order, and state in the 
body of it that the order is made by justices having jurisdiction within 
and for the said county or borough, without stating or showing that the 
order itself was made by them within the county or the borough for which 
they were justices (ti). 

If a conviction and order, and adjudication thereupon made, are so 
worded as to impose a larger obligation than is imposed by the statute * 
authorising them, the conviction and order cannot be supported. A 
conviction, therefore, of several defendants, making each of them liable to 
be imprisoned until he has paid a penalty, and the costs and expenses of 
conveying not only himself but the other persons convicted to gaol, wilt 
bo bad unless the statute on which the conviction is founded expressly 
renders all the defendants liable to be imprisoned until the costs of 
conveying all to gaol have been paid (o). 

Statutory forms of convktions and orders are given by 11 & 12 Viet, 
c. 46, s. 17. These forms begin with a marginal note of the county ; 
and they record that on a certain day and year within the said county the 
oflending party was convicted before the undersigned justices of the 
peace for the saitl county ; they state the nature of the offence, the time 
and place when and where it was committed, and the adjudication and 
order thereupon made. In stating the oftcncc, care must be taken to 
show that the offence or act is within the cognizance or jurisdiction of 
the justice who Tiiakes the conviction or order, and that the offence created 
by the statute upon which the proceedings arc founded has been com- 
mitted (/>). The forms given by those statutes dispense with the neces- 
sity of setting out the information, the summoning of the defendant, the 
fact of his appearance or non-appearance, the evidence adduced against 
him, and the various details jirevioiisly considered necessary to show 
that the magistrates proceeded rerto ordine (</). If justices substan- 
tially adopt the forms given by the statute, they do all that is required 
of them” {?'). 

Immateriality of mct'c surphisaye, — If proceeilings before magistrates 
correctly describe tlie offence, and show when and where it was committed, 
and that the magistrate hard jurisdiction over it, and over the individual 
charged with it, and contain all that is proscribed by statute to make 
them valid, they are not rendered invalid because they set out the 
information, the summons, the defemlant's appearance, the examinations 
of the witnesses, and a host of particulars which are not now required to 
bo stated or sot forth on the face of the proceedings. Where a particular 
form is required by statute, and the form actually used contains all that 


(«) livg. V. Neu'ftm Fcrrm, 0 Q. 11. 3'2. 
(o) Meg, V. Cridhml^ 27 Law J., M. C. 
28. 


(;0 Meg, v. Johnson, 8 Q. B. 100. 
(Y) irmy V. Toke, 12 Q. B. 402. 
(r) AUiwH, in re, 10 £i^. 668. 
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the statute requires, and a great deal more, the unnecessary addition does 
not necessarily invalidate the proceedings (s). But it will do so if the 
unnecessary addition renders the order or instrument substantially differ- 
ent from what is required by the statute (/). 

Effect of the conviction . — So long as the conviction remains in force, it 
cannot be contradicted, nor the facts recorded therein be controverted (m); 
'and it is a principle of law, that where justicts of the peace have an 
authority given them by an act of parliament, and they appear to have 
acted within the jurisdiction so ‘given, and to have done all that they are 
required by the act to do to originate their jurisdiction, a conviction drawn 
up in due form and remaining in force is a protection in any action 
brought against them for the act so done, unless they have acted cor- 
ruptly, and have convicted and granted a warrant maliciously, and without 
any reasonable and probable cause (post, s. 2) (r). And now, although 
the magistrate had no jurisdiction in the matter, and had no legal authority 
to make the convi''tion or order, the conviction is nevertheless conclusive, 
and protects hir* from an action until it has been quashed. 

Warrants of ilLtress and commitment must state the cause of the com- 
mittal or distress (y). By 11 & 12 Viet. c. 43, s. 11), it is enacted, that 
where a conviction adjudges a pecuniary penalty to be paid, or where an 
order requires the payment of money, and by the statute authorising the 
conviction or order such penalty, compensation, or sum of money is to be 
levied upon the goods and chattels of the defendant by distress and sale 
thereof, and also in cases wlierc, by the statute in that behalf, no mode of 
levying the penalty, compensation, Ac., is provided, it shall be lawful for 
the justice, &c., making the conviction or order, or for any justice of the 
peace for the same county, riding, division, &c., to issue a distress-warrant 
for the levying of the same in the mode therein provided, or, in case the 
defendant has no sufticient goods and chattels, to issue (s. 21) a warrant 
of commitment. And it is enacted (s. 20), that in all cases where a 
justice of the peace .shall issue any such warrant of distress, it shall he 
lawful for him to suffer the defendant to go at large, or verbally, or hy 
a WTitten warrant, to order the defendant to bo detained in custody until 
return be made to such warrant of distress, unless security is given by 
recognizance or otherwise, to the satisfaction of such justice, for bis 
appearance, &c. “ It is to be remembered,'’ observes Coleridge, J., that 

such an imprisonment is not a ])art of the punishment under the conviction, 
but is a mere detention until the return of the warrant, in case there 
should be no distress. It is a power to imprison quia timet^^ extra the punish- 
ment, and such a power should be strictly pursued. Now, assuming that 

(») Rvx V. Je/frrirji, 4 T. R. 7C0. (z) Hasten v. Cnrew, H B. & C. 053. 

(/) Rex V. Pritst, ft T. li. 538. (y) Lawrenson v. Hilt, 10 Jr. C. L. It. 

(a) Stricklnnd v. Ward, 7 T. R. 633, n. J84. 
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magistrates, acting in the exercise of that power, have detained a party 
by parol commitment for an indefinite time (the warrant of distress not 
being returnable on a day certain), there is an excess of jurisdiction ” (z). 
In all cases of commitment of parties to prison, the exact period of 
imprisonment must be stated on the face of the warrant, for “ if it is left 
indcfiiiite, a man may be imprisoned for life ” (a). 

In all cases of convictions where the statute on which the same are 
founded i>rovides no remedy, in case it shall be returned to a warrant of 
distress thereon, that no sufficient goods can be found, the justice to 
whom such return is made (s. 22), or any other justice for the same 
county, &c., may, by his warrant, commit the defendant for any term not 
exceeding three calendar months, unless the sum adjudged to be paid, and 
all costs, &c. (the amount thereof being ascertained and stated in such 
commitment), shall be sooner paid. Provision is made (s. 23) for the issue 
of warrants of commitinent for inforcing payment of penalties, and punish- 
ing (s. 24) disobedience of orders of justices. 

Where an imprisonment, warrant of justices, and seizure of goods 
thereunder, are all defended on the ground that there was an adjudication 
to pay costs, and there is no such adjudication, the warrant is illegal, and 
the imprisonment and seizure of the goods are wrongful, and an excess of 
jurisdiction {h). 

Ed'emption of justices from actions in respect of warrants of distress for 
poor-rate. — By the stat. 11 Sl 12 V^ict. c. 44, s. 4, it is further enacted, 
that where any poor-rate shall be made, allowed, and published, and a 
warrant of distress shall issue against the person named and rated therein, 
no action shall be brought against the justice who shall have granted such 
warrant by reason of any irregularity or defect in the rate, or by reason of 
such person not being liable to be rated therein. 

Warrants tf distress and commitment in case of non-payment of costs hy 
an informer or complainant. — By 11 & 12 Viet. c. 43, s. 25, it is enacted, 
that where any information or complaint is dismissed with costs, the sum 
awarded for costs may be levied by distress on the goods of the prosecutor 
or complainant ; and, in default (»f distress or payment, such prosecutor 
or complainant may be committed to i)rison for any time not exceeding 
one calendar month, unless such sum, and all costs and charges of the 
distress, and of the commitment, and conveying of such prosecutor or 
complainant to prison (the amount thereof being ascertained and stated in 
the coiymiimcni), shall be sooner paid. 

Set'vice of a copy of the minute of the order before the issue of a warrant 
of commitment or distress. — It i.s enacted also (s. 17), that in all casea 
where by act of parliament authority is given to commit a person to 

(z) Lenry v. PtUnck\ 15 Q. B. 274. Oratrex. 8 Q. B. 1030. 

(rt) Ld. Denman, C. J., PricktU v. (6) Leary v. Patrick^ 15 Q. B. 274. 
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prison, or to levy upon bis goods or chattels by distress, for not obeying 
any order of justices, the defendant shall be served with a copy of the 
minute of such order before any warrant of commitment or of distress 
shall issue, and such order or minute shall not form any part of such war- 
rant of commitment or of distress. Wherever the interest of a party is to 
be aifected by an order of magistrates, he ought to have an opportunity of 
contesting it ((?). 

The power of appeal to the court of quarter sessions against summary con- 
victions of justices is not a matter* of common right, but of special provision 
in particular statutes. It may be given eitlier absolutely, or conditionally, 
and if no limits as to time be prescribed, the appeal must be brought 
within a reasonable time {(1). A right of appeal cannot be implied, but 
must be given in express terms (e). Most statutes giving to justices a 
power of summary conviction, also give a right of appeal, and prescribe 
the time and mode of exercising the right ; and some of them impose 
upon the convicting justice the duty of making known to the party con- 
victed his right v-f appeal (/). Any person who thinks himself aggrieved 
by any summary conviction by borough justices, under the Municipal 
Corporation Act, may appeal to the court of quarter sessions in the 
manner therein provided {g). 

Excess of jurisdiction may he made a ground of appeal as well as an 
erroneous decision. But a party having a power of appeal is not bound 
to appeal where a magistrate has acted without jurisdiction. Ho is at 
liberty to treat the act as void, and avail himself of all existing remedies 
at common law for obtaining satisfaction for the wrong done. Many 
recent statutes giving magistratc.s authority to make orders in certain 
cases for certain things to be done, but giving parties the power of 
appealing to the superior courts against the decision of such magistrates, 
do not in anyw'ise abridge the controlling power of the Court of Queen’s 
Bench, in cases where the justices have exceeded their authority, or have 
acted without authority. The power of a)>peal is given for the purpose of 
reviewing the decision of justices in cases where they had jurisdiction in 
the matter, but are supposed to have decided erroneously in point of law 
on the facts before them, or upon tlie merits. Where they had no 
jurisdiction to make the order, an aggrieved party is entitled to a writ of 
certiorari, to remove tlie order and quash it, just the same as if no power 
of appeal at all had been given {h). 


(<■) Retp V. Totnenn Un., 7 Q. P». 699. 
Paiuiery. Liy. Gas Co,, JJ Ad. A E. 4W. 

(d) Ld. Ellcnboroiigli, Hex v. Oxford^ 
shire JmL, 1 M. S. 448. Rex v. Cashio- 
bury JhH., 'i 1). & R. Sr,. 

(ej Rnj. V. Stovh, 8 Ad. 4: E. 41 1. 

(/) Ptdey on Sommary Conviedons, 


by Macnamara. pp. 29d>09C. 
ig) 5 & « Wm. 4, c. 70, s. 1»1. 

(/t) Rirminuham Churchirardrus, dr. v. 
Rhoir, 10 Q. B. 880; 18 Law J., M. C. 
89. Prd/ry v. Davis, 10 C. B., N. S. 40iS ; 
90 Law J., C. P. 979. And see ante, 
pp. 691, 502 ; post, pp. 022^020. 
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Of the execution of convictions and orders after notice of appeal , — Some 
(ftatiites giyiDg an appeal against summary convictions expressly stay 
execution pending the appeal (t). From the 27th section of the statute 
11 & 12 Viet. c. 43, it may be argued that, pending an appeal, justices 
are not at liberty to grant a warrant in execution, as they are expressly 
authorised to grant the warrant after the appeal is determined. But 
sect. 85 enacts that the act shall not extend to any complaints, orders, or 
warrants in matters of bastardy, with certain exceptions. The pendency of 
an appeal, therefore, against an order on a putative father, and the grant- 
ing of a case for the opinion of the Court of Queen’s Bench, as to whether 
the order ought to be enforced, does not take away the jurisdiction of 
justices to issue a warrant in execution of the conviction, and enforce 
payment of the money due under the order in the interim ; for if the 
putative father could, as a matter of right, entirely escape all liability to 
coutribiite to the maintenance of the child })cnding the appeal, he might 
for three months allow the child to starve and oppress the mother, 
although he never meant bona fide to prosecute the appeal. “ In a vast 
majority of cases, however,” observes Lord Campbell, “ it would be exceed- 
ingly improper in the justice to grant a warrant after notice of appeal had 
been given and recognizances entered into, and before the hearing of the 
ap])cal, or b(‘fore tlie time for hearing it, has expired. And, acting from a 
corrujjt motive, he might be liable to an action for maliciously granting 
it. But 1 do not think that in granting it ho could be said to have 
acted without jurisdiction, and possibly he might show that he had acted 
laudably in granting it. It might, on the other hand, be highly im- 
proper for the justice to try to enforce the order when the justices at 
quarter sessions had expressed a grave doubt as to its validity, and 
his d(jing so might be evidence of malice ” [k). 

Exemption of justices from liability where a defective conviction or order 
has been conjirmed upon appeal . — By the stat. 11 & 12 Viet. c. 44, s. 6, 
it is enacted, that in all case.s where a warrant of distress or warrant of 
commitment .shall be granted by a justice of the peace upon any conviction 
or order, which either before or after the granting of such warrant shall 
bo confirmed upon appeal, no action shall be brought against the justice 
who granted the warrant for anything which may have been done under 
the same by reason of any defect in such conviction or order. 

Statement of a case to the superior courts by way of appeal from decisions 
of justices . — By 20 & 21 Viet. c. 43, it is enacted, that after the hearing 
and dotonninatiou by justices of any information or complaint which they 
have power to hear and determine in a summary way (/), either party to 

(i) Rctf. V. Aston, J L. M. A V. UU. (t) .l/oy, i-r porif, 2 B. Ss S. 428 ; 31 

(A) Kendntt v. IVitkinson^ 4 £11. & Bl. Law J., M. C. 101. 

690; 34 Law J., M. C. 09. 
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the proceeding may, if dissatisfied with the determination as being erro- 
neous in point of law, apply in writing within threo days to the justicSs 
to state and sign a case, setting forth the facts and grounds of such 
determination, for the opinion thereon of one of the superior courts of 
law, to be named by the party applying. Notice of writing, with a copy 
of the case stated and signed, is to be given to the other party to the 
proceedings, and security is to be given by the appellant (s. 3) to prose- 
cute the appeal without delay, and to pay such costs as may be awarded. 
If the justices refuse to state a* case (s. 4), the apj>ellant may apply (s. 5) 
to the Court of Queen's Bench, upon an affidavit, for a rule calling upon 
the justices and the respondent to show cause why the case should not be 
stated ; and if the rule is made absolute, the case is to be stated on the 
appellant's entering into the required recognizances. 

Power is given to the superior courts to hear and determine cases sent 
up to them under this statute, and revo^-se, affirm, or amend the decision 
of the justices b'ilow, or send the case back (s. 7) for amendment, and 
make all neces. ary orders in the matter. Tlie authority and jurisdiction 
of the superior courts in the matter may (s. 8) bo e.vcrcised by a judge at 
chambers, and after the dccisicui of the superior court has been given, the 
order is to be enforced in the mode piunted out by the statute. 

“ It is a very salutary practice,” observes Lord Campbell, ** for the 
recorder or justices to find the facts, and submit them to this court for us 
to decide whether the case was within the jurij^diction of the justices or 
not. Hiat is much better than for the court to liave to gather the facts 
from conflicting affidavits (m). 

Of the quashing of convictions and orders — liCmoval of ordci's and con- 
victions hy certiorari (w), — The proceedings of all inferior courts of record 
arc removable by certiorari, for the purpose of being e.xamiiied by the 
Court of Queen’s Bench, except where the writ of certiorari is expressly 
taken away by statute (o) ; and even then the writ is not taken away, as 
we shall presently see, in those cases where inferior courts or magistrates 
have acted in a matter over which they hn<l no jurisdiction, nor in cases 
where they have exceeded their jurisdiction, nf>r is it taken away by 
express prohibitory word.s when it is moved for on behalf of the crown. 
Where an order of justices confirming a conviction is void, on the ground 
of interest in the justice!? who made the order, the Court of Queen’s 
Bench will grant a certiorari to bring up the order for the purpose of 
quashing it ; and if the order was made by a court of quarter sessions on 
appeal from justices in petty sessions, the Court of Queen’s Bench will 
grant a mandamus to compel the quarter sessions to enter continuances, 

(m) Betj. Y. Dickenson, 20 Law J,, M. (n) Oroenvell v. Burwell, 1 fi«l. Raym. 
C. 204. 4 ay. if, V. Morehy, 2 Burr. 1041. 

(w) Chitt. Arch. Vr. Ckrtiorari. 
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and again hear the appeal {p). But a party who seeks to quash a con - 
viction on the ground" that the justices were personally interested, should 
make the objection at the time of the hearing, or show that both he and 
his attorney were ignorant of the fact at that time (q). 

Decisions which are finals and cannot he reviewed hy ceriioraxi or man^ 
damns , — By 12 <& 13 Viet. c. 45, it is enacted, that the decisions of 
courts of quarter sessions upon the hearing of any appeal, as to the suffi- 
ciency of the statement of any ground of appeal, and as to the amending, 
or refusing to amend, any order or judgment of justices appealed against, 
or the statement of any ground of appeal, and as to the substitution of 
new recognizances, shall be final, and not liable to bo reviewed in any 
court by means of a writ of certiorari or inandamns, or otherwise. 

When the writ of certiorari is not taken away hy express statutory prohi- 
hition , — The writ of certiorari is not taken away by express prohibitory or 
restraining clauses in cases where justices of the peace have acted without 
jurisdiction (r), or where the decision has been made by a court improperly 
constituted, as where magistrates have acted in the execution of their 
office in matters and proceedings in which they were personally inte- 
rested {s)j or where it can be shown that the conviction has been obtained 
by fraud and collusion to defeat the law, or interfere with the pure 
administration of justice ; for in all cases where the proceedings of courts 
of inferior jiirisdiction arc shown to have been a fraud and mockery, or 
the result of conspiracy and subornation of perjury, the court will exercise 
its jurisdiction as a court of control over inferior jurisdictions, and will 
interfere hy certiorari and tpiash the procee«lings, although it is expressly 
enacted that no certiorari J^liall be issued to remoA'e them (i) ; “ for fraud 
is an extrinsic collateral act, which vitiates the most solemn proceedings 
of courts of justice.” Lord Cuke says, It avoids all judicial acts, eccle- 
siastical or temporal,” and therefore the sentence of a spiritual court may 
be annulled by proving the same to have been obtained by fraud or collu- 
sion (w). 

If a local board exceed their powers in making a by-law, and a justice 
convicts uj)on the strength of it, he exceeds lus' authority in so doing, 
and the conviction may be quashed on certiorari, although the statute 
authorising the creation of the board and the making of the by-laws 
enacts that no proceeding touching the conviction of any oflender shall be 
removable by certiorari ; and the allow ance of the by-law by the Secretary 


Ifopkintf ex parte, 4 Jur. N. S., Q. 
B. 5220. 

(c/) Req, V. Ld. IfuntinqtofVCT, 8 W . K. 

504 ; H Cox Cr. C. 5H3. * Iteq. v. Chelt, 
Cttm,, 1 Q. B. 474. JHnu‘xv, Umnd June. 


Can. Cn., i) H. L. C. 7r>!). 

(r) Rex V. Verb. Just , 2 Ken. 200. 


Req, Yi Batiqer, ih. Ift4. Reg., v. St, 
AUmns. 22 law J., M. C. 142. 

(s) Reg. V. Chettenham. 1 Q. B. 474. 
Req. V. Abcrdare Canal Co., 14 ib. 864. 

(/) Reg. V. QiUgard, 12 Q. B. 627. 

(tf ) Duchess of Kingston's case, 2 Smith's 
L.C. 603. 
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of State makes no diiference, “ for no power is given to him to legislate ; 
he can only confer an authority on a by-law made conformably to the 
statute authorising it to be made” (.r). 

“It is a known rule,” further observes Bayley, J., “that general 
words in an act that no certiorari shall be allowed, or the like, will not 
bind the crown” (i/), nor any private person prosecuting on behalf of the 
crown ( for the king’s prerogative cannot bo ^aken away by act of par- 
liament except by express words, and it is part of his prerogative to try 
his cause in what court he plcaSes (a). “ If,*’ observes Erie, J., “ the use 

of the writ of certiorari were restored in all cases, for the purpose of 
raising questions of substance for the opinion of the court, it would be a 
salutary addition to the jurisprudence of this country” (i). The applica- 
tion for the writ, if made in term time, must be made to the Court of 
Queen’s Bench. If it is made during the vacation, it must be made to a 
judge in chambers. Six days notice of the application, reckoning the 
day of the service inclusively, and the day named for making the applica- 
tion exclusive!)', must be given to the justice or justices making the con- 
viction or order by the party intending to af>j>ly for the writ (d)j 
signed by him, or by his attorney in his bcdialf. When the application 
is made fur the removal of an order of sessions, iti must be given to two 
justices who were [»resent at the hearing and tlic making of the order (e). 
The.aifidavit of the service of the notice be entitled in the Court of 
Queen’s Bench, and must sliow that the notice was served six days before 
the day named therein for making the application, that the justices on 
whom the notice was served were present at the sessions when the order 
was made, or that they wore the justices who convicted or made tlic 
order (/). Before the writ is issued, or before it can be treated as a 
valid writ, the party suing it out must enter int(> a recognizance, with 
two suretie.s, to prosecute, &e., and pay costs {(/). 

A certiorari will lie to remove judicial acts only. It will not be 
granted, tlicrefore, to remove mere ministerial proceedings, such as a 
warrant to apprehend an offender, or a warrant of distress (h). 

Proof by affidavit of the ficts and circumstaiines raUtng for the interfer- 
ence of the superior court — Although the proceedings before justices are 
all regular on the face of -them, and di.sc]ose a ca.so witliin tlie jurisdiction 


(x) Retj. V. Wood, 5 Ell. & Bl. 65. 
Brou n V. Loral Boards Holifheud, 32 I.*aw 
J., Kxch. 26. 

()) Rex V. Allen, 15 East, 342. Rex v. 
Vavivi, 5 T. R. 020. 

(?) R^'tj. V. Spencer, 0 Ad. & E. 4K5. 
[n) Ji4x V. BerAOnf, I Ken. 100. 

(6) Refj. V. iJirkenmn, 20 Law J., M. 

C. 200. 

(a) Rex 7, Ooodenough, 2 Ad. Si E, 463. 


(d) Rex V. Lancashire Jnstices, 4 B. & 
Aid. 2Hti. 

(«f) Rex V. Hattislaw, 5 Dowl. P. C. 
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(/) Reg V. How, 11 Ad. & E. 160. 

(f/) Cf.rner's Crown Pr. Cliitt. Arch. 
Pr. Certiobahi. 

(h) Rex V. King, 2 T. R. 235. Rex v. 
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of the magistrates, yet the parties on either side may bring before the 
superior court affidavits disclosing on tlie part of the magistrates the 
evidence on which they acted, and on the part of the defendant the evi- 
dence on which he relied before them, as well as other evidence affecting 
the merits not adduced before them, for the purpose of showing that the 
case was not within the jurisdiction of tlie magistrates. The superior 
court has no power to review the decision on the merits, and to reverse 
it on the ground that it was unwise or unjust. All that it can do is to 
see that the case was within the jurisdiction of the magistrates who adju- 
dicated upon it, and that their proceedings are on the face of them 
regular, and according to law (i). 

“ Magistrates,” observes the court, “ cannot, as it is often said, give 
themselves jurisdiction merely by their own affirmation of it (X:). But it 
is obvious that this may have two senses : in the one it is true ; in the 
other, on sound principle and on the best -considered authority, it will be 
found untrue. Where the charge laid before the magistrate does not 
ainoniit in law to the oftence over which the statute gives him jurisdic- 
tion, bis finding the party guilty, by his conviction in the very terms of 
the statute, wouhl not avail to give him jurisdiction. If the charge being 
really insufficient, the magistrate has misstated it in drawing up the pro- 
ceedings, so that they aj>[)oar to be regular, it would be clearly competent 
U) the defendant to show by affidavits what the real charge was, and that 
a})pearing to be insufficient, we should quash the convictiom Wherever 
a charge has been presented to the magistrate over which he had no 
jurisdiction, he had no right to entertain the question, or commence an 
inquiry into tlie merits, and his jinjceeding to a conclusion will not give 
him jurisdiction. But as in this latter case we cannot get at the want of 
jurisdiction but hy affidavits, of necessity \fc must receive them. But 
where a charge has been well laid before a magistrate, on its face bringing 
itself within his jurisdiction, he is houndit) commence the inquiry. In 
so doing lie nndouhledly acts within liis jurisdiction ; but in the course 
of the iii(j[uiry, evidence being oflered for and against the charge, the 
jiroper, or the irresistible, conclusion to he drawn may be that the offence 
lias not been coniinitlcd, and so that the case in one sense was not within 
the jurisdiction. Now’ to receive affidavits for the purpose of showing 
ilii.s is clearly in effect to show’ that the magistrate’s decision was wrong 
if he affirms the charge, and not to show that he acted without jurisdic- 
tion ; for they would admit that, in every stage of the inquiry up to the 
conclusion, he could not but liave jiroceeded, and that if he had come to • 
a different conclusion, his judgment of acquittal would have been a bind- 
ing judgment, and barred another proceeding for the same offence. Upon 


(•) Tirry V. Jluntimjdoti, llardr. 480. 


(A) HV/jA V. 8 Kast, 404. 
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principle, therefore, affidavits cannot be received under such circumstances. 
The question of jurisdiction docs not depend on the truth or falsehood of 
the charge, but upon its nature ; it is determinable on the commence- 
ment, not at the conclusion, of the inquiry ; and. affidavits to be receivable 
must be directed to what appears at the former stage, and not to the fact 
disclosed in the pn^gress of the inquiry” (/). 

Affidavits may be used to show that there vas no evidence before the 
justice of the facts necessary to give him jurisdiction in the matter, but 
if there were facts in evidence’ before the justice, from which it was rea- 
sonable to infer that he liad jurisdiction, it cannot be shown that there* 
was other evidence, from which the justice might reasonably have inferred 
the contrary ; for that would only go to show that the finding of the 
justice on a matter within his jurisdiction was w'vong. Thus, although 
an information under 4 Geo. 4, e. 34, for punishing certain classes of 
servants who have contracted to serve, end have refused to enter upon the 
service, or have absented themselves therefrom without leave, or have 
misconducted ^hemselves in such service, is good on its face, as showing 
that there was ti.e requisite contract to serve, yet it is conq)ctent to an 
accused party to show that there was no evidence before tlie justice on 
which lie was warranted in coming to the conclusion that there was any 
contract of service at all, and that there was nothing from which he could 
legally or reasonably infer that he had any jurisdiction in the matter (m). 

If justices have proceeded to remove a pauper without any complaint 
by parish officers of tlie chargeability of such ])aupcr, tlie fact may bo 
shown by affidavit ; for if there is no complaint, the magistrates have 
nothing before them in respect of which they can make an order, or 
exercise their magisterial functions («). 

Amemlmmi of orders or jmhjmentfi of justices on return to a eerturt'ari , — 
By 12 & 13 Viet. c. lo, s. 7, it is enacted, that if u])On the return to any 
writ of certiorari any objection shall be made, on account of any omission 
or mistake in the drawing up of an order or judgment of justic’cs, and it 
shall be shown to the sati>faction of the court that sufficient grounds 
were in proof before IIk* justices making such (»rdcr, or giving sucli judg- 
ment, to have authorised the drawing up thereof free from the said 
omission or mistake, it shall be lawful for the court, upon such terms 
as to payment of costs as it shall think fit, to amend such order or judg- 
ment, and to adjudicate thereupon if no such omission or mistake had 
existed ; but no such objection is to be allowed unless the omission or 


(I) Rey. V. Bolton, 1 Q. B,73. Thomp- 
son V. iHtjh/m, 14 Q. It. 7 IS. Thompson, 

in re, no I^aw .1., M. C. iWnny, in re, 
7 Ell. k Bl. 000 ; 20 Lum .J., Q. jj. 2*25. 
(iw) Dailey's caftii, 0 Kll. & Bl. 010. 


Be*j. V. IUrJtenson, 20 I.aw J., M. C, 204. 
/Vrfyri/Jr V. (Jht^iaUivr, H C. It., N. S. 240, 
210.’ ElHs V. Kelly, 0 l\. k N. 222. 

(n) Jtcy, V. Justices of DvekSy !) Q. 11. 
b07. 
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mistake has been specified in the rule for issuing such certiorari (o). If, 
therefore, on the face' of an order, the justices making it are not described 
as justices in and for’’ the borough in which the order is made, or there 
is any oth^r defect in point of form, the court will amend the defect 
without payment of costs on either side (p). 

Of testing the legality of a commitment hj writ of habeas corpus . — The 
legality of an imprisonment under a warrant of commitment may be 
brought under the consideration of the superior courts, or a judge in 
chambers, by writ of habeas coi^pus, which may be sued out either in term 
,or vacation. It is directed to the gaoler in whose custody the prisoner 
is detained, directing him to bring up tlie body of such prisoner before the 
court or judge, together with the cause of his being taken and detained (q). 
Where a prisoner lias been lodged in gaol under a bad warrant of com- 
mitment in exception of a conviction, a good warrant of commitment siib- 
sccpiently made out and delivered to tlie gaoler, but before a rule for a 
habeas corpus lias been obtained, i^ a good answer to that rule ( r). 

’J'he validity of the commitment may be tried on moving for a rule to 
show cause why a writ of habeas corpus should not issue, and why, in the 
event of the rule being made absolute, the prisoner should not be dis- 
charged, without the writ actually issuing, or the prisoner being })ersonally 
brought before the court (d'). On moving for a writ of habeas corpus, the 
conviction may be brouglit before the court, verified by affidavit, for the 
purpose of defeating the magistrate's commitment ; but in such case the 
commissioner, before whom the afiidavit is sworn, ongliUto certify on the 
exliibit annexed that it is the dueiimeiit referred to in tlie affidavit (^). 
Although a return to a writ of habeas corpus may be good on tlic face of 
it, it may be sbow’ii that tlie conviction and commiiiuent, under wbieh the 
prisoner is detained, were substantially a civil proceeding, and tliat the 
arrest took jdaea on a {Sunday (//). 

Upon a return to a habeas corpus affidavits arc not admissible to sliow 
that the oft'ence was not committed within the jurisdiction of the commit- 
ting justice (./•). 

When a prisoner is entitled to his discharge from custody as a matter 
of right, tlie court has no power to impose any terms upon him as the 
condition of his release, and will not make his discharge from custody 
dependent upon his umlcrtaking to bring no action against those who 
have unlawfully caused him to be imprisoned (y). 


(o) Bftj. V. Jfitfham, 20 Law J., M. C. 
110 . 

(;>) V. A' KII. 710; 

28 Law Ji, M. C. 107 ; 7 W. II.. Q. 11. 41:L 
(y) 2 Chiu. Arch. I’r. 1240. Fiy’s 
Haueas CoiU'OS {Canndim Prisoner's 
case). 

(r) CroaSf ex parte ^ 20 Law J., M. C. 


201. V. Pie/uinLs, 5 Q. B. 002. 

Smithy ex parley 27 l^aw J.. M. C. 180. 

(.t) Eipjiiujton* s ease, 2 Kll. A* Bl. 701. 
(/) AUisun. in re. 10 Exch. 001. 

(«) Kiffmifton's case, 2 Ell. & Bi. 717. 
Suan V. Dakins, 10 0. IL 00. 

(j!-) Smithy cr parley 2? LawJ.,M. C.IHO. 
(y) Downey's cose, 7 Q. B. 281. 
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Proceedings against justices to compel them to act in particular cases , — 
By the stat. 11 & 12 Viet. c. 44, s. 2, reciting tliat it would conduce to 
the advancement of justice, and render more effective and certain the per- 
formance of tlie duties of justices, and give them protection in the per- 
formance of the same, if some simple means, not attended with much 
expense, were devised, by which the legality of any act to be done by such 
justices might be considered and adjudged by a court of competent juris- 
diction, and such justice enabled and directed to perform it without risk of 
any action or other proceeding being brought against him, it is enacted, 
that in all cases where a justice of the peace shall refuse to do any act re- 
lating to the duties of his office as such justice (r), it shall be lawful for 
the }>arty requiring such act to be done to apj)ly to the Court of Queen’s 
Bench, upon an affidavit of the facts, for a rule calling lyxni such justice, 
and also the ]»arty to be affected !»y such act, to show cause why such act 
should not be done: and if, after due service of such rule, good cause shall 
not be shown against it, the said court tuay make the same absolute, with 
or without, or iq/on payment of, costs, as to them shall seem meet ; and 
the justice, upon being served with such rule absolute, is to (^beythe same 
and do the act re([uircd ; and no action or proceeding whatsoever is to be 
commenced or prosecuted against such justice for having obeyed the rule 
and done the act thereby i-equired (a). 

Before the court will make an order under this section of the statute 
it must be satistied that the act sought to be enforced would be a lawful 
act. Where a rtilo was obtained calling upon justices to show cause why 
they should not is.sue a distress-warrant to enforce an order made by them, 
and it appeared that the order was invalid, and that the issuing and 
cxecuti<jn of a distress-w’arrant upon it w^ould an act of trespass, the 
court discliargcd the rule (/>). But the court cannot inquire into the 
merits, and if the justices have juristliction, and the order ns goml uj)Oii the 
face of it, they will be compelled to enforce it (c). 

The court will not try a <loubtful (iuostion of title on application for an 
order under this section. “ It would be very awkward,” obs<*rves Patteson, 
J., “ if the new statute had the effect of bringing all questions of title 
before us U]>on affidavit (d). * 

Right of county justices to order the erpensc of countg litigation to he 
defrayed out of the county funds . — Wherever a duty is imposed on a county, 
and costs incidentally and necessarily aris(s in questioning the propriety of 
acts done to enforce that duty, the magistrates who liave the superin- 
tendence of the county purse have a right to defray such expenses out of 


A-i'to what is a refusal, soe R. v. 
Paynter, leO Uw .J., M. C. 10-.J. 

(«) Hey, V. Mainwariluj, I Kll. Bl. 
Ell. 471, 

{h) Hey. V. CoUim,%\ Law J., M. C. 


73. 

(r) Hartley, in re, 31 Law J., M. C. 
232. 

((/) Hey. V. Browne, 13 Q. B. 004. 
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the county stock. Expenses of this sort have always been borne by the 
county, and uniform and unbroken usage facit jus (e). 


SECTION IT. 

EXEMPTION OP CONSTABLES AND TUEIR ASSISTANTS FROM LIABILITY WUEN 

ACTING IN THE EXECUTION OF WARRANTS AND ORDERS OF MAGISTRATES. 

• 

Of the breaking and entering a dwelling-house in execution of a warrant — 
In every case wliore the outer door of a dwelling may be lawfully broken 
open in order to make an arrest or to execute civil process, the officer 
must, as we liavo seen, first give due m»tice of his business, and must have 
demanded and liave been refused admission. Where a felony hath 
l)ccn committed, or a dangerous wound given, ^r even where a minister of 
justice comes armed with process fouiRlcd on a broach of the peace, the 
party’s own lioiise is no sanctuary fur him ; doors may, in any of these 
cases, be forced ; the notification, demand, and refusal before mentioned 
having been previously made. In these cases, the principles of political 
justice conspire to supersede every pretence of ])nvatc inconvenience, and 
oblige us to regard the dwellings of malefactors, when sliut against the 
demand of public justice, as no better than the dens orthiove.s and mur- 
derers, and to treat them accordingly. But bare suspicion touching the 
guilt of the party will not warrant a proceeding to this extremity, though 
a felony has been actually committed, unless the officer comes armed with 
a warrant from a magistrate gr(unidc<l on such suspicion ” (/). 

Illegal arrest hj nmstahics, — We liavc already seen that where j>olicc- 
constables make an arre.st in furtherance of a civil proceeding, or for dis- 
obeying an order of justice.s for the payment of money, they are bound to 
have the warrant for tlie arrest with them at the time of the arrest, ready 
to be produced if demanded, and if they have it not the arrest will be 
illegal, although the party arrested has not asked to see tlie warrant {g). 

Exemption of constables, njlirers, and their assistants from liabilitg for 
acts done by them in obedience to a watTftnt of justices. — By 24 (ieo. 2, c. 44, 
8. 6, it is enacted, that no action shall be brought against any constable 
or other officer, or against any person acting by his order or in his aid, for 
anything done in obedience to any warrant under the hand and seal of any 
justice, until demand has been made or left at his usual place of abode by 

fr) lirT V. P'sgr.r. 4 'I'. II. 5111. (//) Gtdliard v. Laxton, 31 Law M. 

{/) Sir Michael h’oster’s Diswursc of C. i23. 

Uomicide, p. 31U. 
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the party intending to bring the action, or his attorney or agent, in 
writing, signed by the party demanding the same (A), of the perusal and 
copy of such warrant, and the same hath been refused or neglected for the 
space of six days after demand. And in case after demand and compliance 
therewith any action sliall be brought against such constable, officer, or 
person acting in his aid, without making” the justice a defendant, the 
jury shall, on production and proof of the warrant at the trial, give their 
verdict for the defendant, notwithstanding any defect of jurisdiction in 
such justice. And if the action is brought jointly against the justice and 
constable, or officer, c^'C., then, on proof of the warrant, the jijry shall 
lind for such constables, officer, &c., notwithstanding such defect of 
jurisdiction. 

Every person to whom a statute requires a warrant to be directed, and 
who is required to execute the same, may be considered an officer of the 
law, coming within the principle of the protection afforded by this 
statute (/), and has the period of six days after the demand of his autho- 
rity for the production o^ it ; within which time, if he comply with the 
demand, ho secures his indemuity. But if he delay after that time, he 
subjects hiiii>elf to be sued as any other person. If, however, after the 
six days have expired, but before the issue of a writ, he complies with the 
demand, lie is still entitled to the protection of the statute (I*). Tliis 
statute is confined to actions of tort (/), and the officer, in order to be 
entitled to the j)rotection, must show that in doing what he did he acted 
in obedience to the warrant ; for if he exceeds his authority, or acts with- 
out a warrant, or arrests a party not named in tlie warrant, he is not entitled 
to the benefit of the statute (/a). 

If tlic warrant is dircctcil to be executed within the limits of a 
juirticular ciiunty, and the oHicer by mistake executes it beyond the 
prescribed limits, he has not acted in obedience to the w'arrant, niul is not 
entitled to tlie statutory ])rntection (a). Neither can he claim the benefit 
of this fith section of the statute in cases where, when acting un«lor a 
search-warrant, he has seized and carried away articles not mentioned in 
the warrant, and not in anywisc'conneetcd therewith (o); nor when, under 
a warrant to apprehend A, or to seize the goods of A, he apprehends B, 
or takes the goods of B (p); nor if he exceeds the authority given him 
by the warrant an<l commits any e.\ce.ss, such as remaining longer in a 
dwelling-house tlian he was legally authorised to remain, or breaking open 

(h) dark v. 2 Kxch. 405. v. iMxtonf ante, p. 020, 

(0 Pedlaif V. iMvix, UO Lftw J., C. P. (w) MUttm V. Green, 5 Kast, 25H. 

•^‘‘4. (o) Crozier v. Cnndey, 0 B. it C. 252. 

(A-) June- V, Vamfhnn, 5 Kast, 447. Money v. Learh, 3 Burr. 170H. 

«/) /n-i«v V. WHsn,,^ 4 'r. It. 485. Koy v. Grover, 7 Bing. 312; 5 M. h P. 

(w) Hell V. OakU-y, 2 .M. A' S. 2511. 115. Hoye Bunk, I M. & Gr. 776; 2 

PoiikthwnUe v. Olbmn, 3 Kap. 220. Gal- $c. N. li. U2. 
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doors and windows which ho was not authorised to break open (q). But 
wherever the officer hUs acted in obedience to the vrarrant, he secures his 
indemnity by complying with the requirements of the statute, although the 
warrant may be illegal or improper, or may have been granted by a 
magistrate who had no jurisdiction or power to grant it (r). If the 
officer loses the protection of the statute, he must justify under the 
justice’s warrant (s). 

By the stat. 11 & 12 Viet. c.*43, s. 19, constables arc authorised to 
execute w\‘irra#ts out of their districts, provided they are executed within 
the jurisdiction of the justice granting or backing the same. But the 
constable is not bound to execute a warrant out of his district (t). A 
warrant of distress for rates directed to tw^o persons for execution, may be 
executed by one of them alone (?t). 

Kreess of authovify on the part of constables and officers — Handcuffing 
vnronvfcted prisoners. — If a constable abuses the legal authority conferred 
upon him by detaining a jiriscmcr an unreasonable time without taking 
him before a magistrate, or by unnecessarily handcuffing him, he becomes 
a tresjiasser ab initio^ and cannot protcict himself under the warrant. A 
constable or [leaco-onicer has no right to handcuir an unconvieied prisoner 
unless he has attemj)ted to escape, or except it be necessary in order to 
prevent his escaping. “ Such a degree of violence and restraint,” observes 
Bayley, J., ‘Mi]»on the iK*rson cannot be justified, even by a constable, 
unle.ss he makes it appear that there arc good special reasons for his 
resorting to it” (.c). 

Ahusi^j a search-warrant. — If a constable armed with a search-warrant 
searches the wrong house, or stays an unreasonable and unnecessary time 
in a house he is authorised to search, or uses any unnecessary violence in 
the execution of the warrant, or seizes things not specified in the \varrant, 
and which are not likely to furnish evidence of the identity of the articles 
stolen and mentioned in the warrant, or to suj)port a charge of felony, he 
becomes a trespasser, and is liable to an action for damages (//). 

Amst by private individuals acting in aid of a constable. — All i>ersons 
called by a ]»ol ice-constable to his assistance may, ns wc have seen, whilst 
acting in aid of the constable, arrest and detain all such oirenders as the 
con.stablc himself is authorised to arrest and detain (ante, ]>. 502). 


('/) Pt'ppcrvoru V. Ifofmnn. 0 M. & W. 
03H. livU V. Oakh‘y. 2 M, A S. 

(r) Atkins v. Kiihy, 11 Ad. k K. 784. 

Privv V. 2 II. A: 1*. 1 58. Ilty. 

V. /Mm, ao baw ,1.. M. 0. 150. 

(s) Head V. Coker. IS C. 11. H 50 . 

(/) Uimhert v. Coy nr y. 1 M‘Olol. tt Y. 
•ino. 


(m) Lee V. f 25 Law J., Exch. 
271. 

(j-1 W right v. Court. 0 D. & R. 026; 
4 B. A C. 5110. Griffin v. Coleman^ 4 H. 
* N. 205 ; 2^ Law j., Exch. 184. 

(j/) Crozierx. Cnndeif, 0 B. & C. 282; 
a 1). Sr Jl. 224. Burns* Justice, Sk.ibch- 

^VAIlKA^’T. 
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SECTION III. 

REMEDIES FOR WRONGS DONE UNDER COLOUR OF CONVICTIONS AND 
WARRANTS OP JUSTICES. 

Replevin of chattels distrained und^ warrant of justices. — “ Though in 
ordinary practice,” observes Parke, B., “ the remedy by rc^evin is applied 
only to a distress for rent, yet it is* at common law applicable in all cases 
where goods are improperly taken (j) ; and 1 find no satisfactory authority 
to show that it will not lie where goods are improperly taken under a 
warrant of a justice of the peace. In some cases, no doubt, the court will 
interfere to prevent a replevin, to save its process from being defeated. Tlic 
rule is correctly stated in Chief Baron Gilbert’s treatise on Keplevin, p. 138, 
where it is said, ‘ If a superior court award an execution, it seems that no 
replevin lies for good.: taken by the slieriff by virtue of the execution, and 
if any person shall pretend to take out a replevin and execute it, the court 
would commit them for contempt for attempting to defeat the execution, 
and would punish the sheriff by attachment.’ But Chief Baron Gilbert 
also says, ‘ that in cases in which the court has no jurisdiction, the goods 
may be replevied.’ If, therefore, goods liave been seized under a justice’s 
warrant, and the justice had no jurisdiction to make the warrant, the 
goods so seized may be replevied ” {a). “ it is true,” further observes 
Alderson, B., that replevin will not lie for goods seized ^under the 
judgment of a supeiior court ; for if you replevied on the first judgment, 
you could do so on the judgment upon that also, and so there would be 
replevin on replevin ad infnitnvi. It is different in the case of an inferior 
jurisdiction, which is to be set right by the superior” {h). 

Of artions atjainst justices. — By the stat. 11 & 12 Viet. c. 44, s. 1, it 
is enacted, that ever}^ action thereafter against a justice of the peace, for 
any act done by him in the execution of his duty with respect to any 
matter within his jurisdiction, shall be an action on the case as for a tort, 
and in the declaration of tlie cause of action it shall be expressly alleged 
and proved at the tciarthat the act was done maliciously, and without 
reasonable and probable cause. 

Also (s. 2), that for any act done by a justice of the peace in a matter 
of which by law he has not jurisdiction, or in which he shall have 
exceeded his jurisdiction, any person injured thereby, or by any act done 
under any conviction, or order made, or warrant issued, by such justice in 

{z) Mdtnr\.Leat1u-r,\ 'EX\. Martin, M. & Gr. 500. Parke, B., 

(a; Gay v. Mathev s, Law J., M. C. Jones v. Johnson, 5 Kxch. fi75. 

58. Pease y.CImy tor, \h.\%\. Geortjev. (M Ib. 101. Ah to proceedings in 
Chambers, 11 M. & \V..15U. Morrell v. Boplevin, seo ante, pp. 404-407. 
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any such matter, may maintain an action against such justice as before 
the passing of the act, .without proving that the act was done maliciously, 
and without reasonable and probable cause : but no such action shall be 
brought for anything done under such conviction or order, until after the 
conviction shall have been quashed, 'either upon appeal or upon application 
to the Court of Queen’s Bench : nor shall any such action be brought for 
anything done under any warrant which shall h#ve been issued by such 
justice to procure the appearance of a party before him, and which shall 
have been follmvcd by a conviction or order in the same matter, until after 
the conviction or order shall have been quashed ; or if such last-mentioned 
warrant shall not have becni followed by any such conviction or order, or if 
it be a warrant upon an information for an alleged indictable offence ; 
nevertheless, if a summons was issued i>reviously to such warrant, and 
served upon the party, either personally or by leaving the same for him 
with some person at his last or most usual place of abode, and he did not 
a])poar according to the exigency of the summons (c), in such case no 
action shall be maintained against such justice for anything done under 
such warrant. 

When the action is hrovght in respect o f things done wiihoni jurisdiction^ 
or in excess of jurisdiction, thereffU’e, as where a warrant is made or an 
order granted, which the justice had no authority to make or to grant, 
and the warrant or order has been enforced, and any person has been 
imprisoned or his goods have been seized under it, an action for a trespass 
is maintainable against the justice (</). But before such fiction is com- 
menced notice of action must be given (post, p. 630), and the conviction 
or order must be (plashed. 

When the action is brought for a nudicmis conviction, commitment, or 
distress, or a malicious abuse bg a magistrate of the functions of his office, 
it is not necessary to get the conviction quashed before bringing the 
action, but notice of action must be given, and the action must be brought, 
within the time limited by the statute, and proof must be given that the 
magistrate acted eormptly or maliciously, and had no reasonable or pro- 
bable cause for convicting or making the order (c). 

Where an information was laid before a justice, upon which he con- 
victed and awarded a penalty and costs, and ordered them to be levied by 
distress, and so far pursued his jurisdiction, but he then exceeded it, by 
adding an alternative that the plaintiff should be put in the stocks in case ^ 
the penalty and costs were not paid or raised by distress, and the plaintiff's 
goods were seized under a distress, but the plaintiff was not put in the 

(r) An appearance by counsel or at- Lmrrcuson v. if/7/, ante, p. 618. 
torney is a sufficiont appearance, fk’ssvll (c) Kirby v. JSimpson, 10 Kxch, 367 ; 

V. Wihon, 1 HI. 40(1. 23 Law J., M. C. 165; post, p. 042. 

(rf) Leary v. PiUrkk, 15 Q. B. 272. 
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stocks, and the conviction was afterwards qiiaslied, and an action was 
brought against the justice for the distress, it was held that the justice 
was entitled to the protection afforded by the first section of the statute, 
and could not be treated as a trespasser. “ It cannot be doubted,” it was 
observed, “that the justice had jurisdiction in everything except the 
alternative order, and the action is brought, not for putting the plaintiff 
in the stocks under it, luit for doing that which the defendant might have 
justified if he had drawn up his conviction in proper form. The con- 
struction of sect. 2 of the statute must be so controlled bjr sect. 1 as to be 
consistent with it ; and that is done by so construing sect. 2 as to confine 
its application to cases in which the cause of action arises from the excess 
of jurisdiction, as it would have done in this case, if the plaintiff had been 
put in the stocks, and ^ad brought his action for that” (/). 

Where justices proceed to adjudicate upon the liability of a party to 
pay a church-rate after notice that the validity of the rate, or the liability 
to pay it is disputed (ante, p. 609) ; and it manifestly appears that the 
rate is disputed bona fule, and the magistrates nevertheless make an order 
and issue their warrant, and goods arc seized under the warrant, they 
act, as we have seen, wholly without jurisdiction, and are liable in trespass 
after the order has been cpiaslied (y). But if tlierc is reasonable ground 
before them for coming to the conclusion that neither the rate nor the 
liability to pay is bona fide disputed, and that the obji?ctioii is merely 
brought forward for delay, then, although they come to an erroneous con- 
clusion in the matter, they are not liable to an action ; for it has been held 
that it is not sufficient for a jury in an action against them to find that 
the plaintiff did bond fide dispute the validity of the rate and give notice 
of that fact to the defendants, but that it ought also to be found that the 
justices in proceeding, notwithstanding the notice, acted maliciously, and 
without reasonable and probable cause; for, as they had to form a judg- 
ment upon facts from which diflerent conclusions might reasonably be 
drawn, they couhl not be made re.sponsi})lc for an erroneous judgment 
formed bond fide upon those facts (Ji). 

We have already seen that s. 4 of the statute 11 & 12 Viet. c. 44, 
protecting justices from actions by reason of the manner in which they 
have exercised a discretionary power, applies only to cases where the 
magistrate had authority to do the act respecting which he exercises his 
discretion, and that he must be acting judicially, and not ministerially, in 
the exercise of his discretion in order to avail himself of the statutory 
protection. If, in the exercise of a mere ministerial function, he issues a 

(/) I'er Colenilj^e & Erie, Js. Barton 31 Law J., M. C. 1 ; ante, p. 010. 

V. BrichiHi. Li q. B. 303; 20 Law .1., (h) Pmsr v. Chnytor, 32 Law J., M. 

M. <J. 1. Lawre/txony. //<//, ante, p. 001. C. l2l ; 9 Jur. N. S. 004. Mellor, J., 

(y) Petue V. Chnyior^ 1 IJ. & S. 058; dissentiente ; ante, p. 010. 
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warrant which he has no authority to issue, he may at once render himself 
liable to an action of trespass (ante, p. 611). 

s Effect of the existence of a power of appeal on the right to bring an action, 
— It does not follow that because a^ plaintiff had a power of appeal and 
failed to exercise it, that he is thereby precluded from having recourse to 
the ordinary remedy by action to try the right, ^here is a gieat distinc- 
tion in this respect between cases where there was jurisdiction to convict 
or to make an order and issue a warrant, and the aggrieved party had a 
ground of appeal against the conviction or order made with jurisdiction, 
and the case where there was no jurisdiction to convict or to make the 
order, and so no jurisdiction to issue the warrant. “ If, in the first 
instance, the court has gone beyond its jurisdiction, the act is void. The 
party grieved may, if he pleases, appeal, because excess of jurisdiction is 
as much a ground of appeal as a merely eiToneous decision ; and if the 
court of aj)pcal erroneous^ confirms the act of the court below, it may be 
that the party appealing cannot object to the want of jurisdiction in any 
collateral proceeding. His own act may estop him personally, but he is 
not bound to appeal, because ho is at liberty to treat the act as void (i). 

Ohjections bg justices to actions in the county court. — In all actions 
against justices of the peace in the county court, the action must be 
brought in the court within the district in which the act complained of 
was committed; but no action can bo brought in any county court against 
a justice of the ])eacc for anything done by him in the execution of his 
office, if such justice shall object thereto {k). Where a justice of the 
peace, who had been sued in the county court for an act done by him in 
the execution of his office, gave notice that he objected to being sued in 
the county court, and afterwards applied for and obtained a writ of 
certiorari to remove the cause from the county court into the Court of 
Exchccpior, it was held that his notice terminated the proceedings in the 
county court altogether, and that the suit could not be revived in the 
superior court (/). 

Of setting aside certain actions brought against justices of the peace . — 
Provision is made by the stat. 11 & 12 Viet. c. 44, s. 7, for setting aside 
proceedings in certain actions against justices of the peace, brought in 
defiance of the provisions (ante, pp. 632, 633) of that statute. 

Limitation of actions against justices of the peace . — By s. 8 it is enacted, 
that no action shall be brought against any justice of the peace for any- ^ 
thing done by him in the execution of his office, unless the same be 
commenced within six calendar months after the act complained of has 


ff) Birmimjham Church wnrdensv. Shaw y {k) 11 & 12 Viet. c. 44, 8. 11. 

10 Q. 11. HHO; 1H Law J., M. C. RO. (t) y, Sucydy I Hurl, & Norm. 

Pedtey V. Bavisy 10 C. JL. N. S. 402 ; 30 703; 20 Law J., Exoh. 161. 

Law j., C. P. 370. 
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been committed. The period of limitation runs from the termination, 
not from the commencement, of the wrongful act (m). Therefore, when 
a party has been wrongfully imprisoned under an illegal commitment, the 
time of limitation will run from the period of the termination of the 
imprisonment, and not from the time of the making out of the warrant 
of commitment (w). .^d where goods have been sold under an illegal 

warrant of distress, the time of limitation will run from the period of the 
sale of the goods, and not from the time of the original seizure. The 
seizure is not made absolutely in, the first instance, but with a view only 
to the detention of the goods until the amount ordered to be levied should 
be paid, and their subsequent sale if it should not be paid, so that the 
seizure and sale form part of one continued grievance, which distinguishes 
it from cases where th..^ seizure was for a forfeiture (o). 

Where an action is intended to be brought against a justice of the 
peace for a wrongful imprisonment, under u conviction or order of commit- 
ment which the justice had no jurisdiction to make, the time of limitation 
will run from the time of the making of tlie conviction or order, and not 
from the time of the quashing thereof. The quashing of the conviction 
is only a condition to the prosecution of the action, like the delivery of 
an attorney's bill, or the giving a notice of action (/>). 

0/ notice of action against juf^tices . — By s. 9 it is enacted, that no 
action shall be commenced against any justice of the peace for anything 
done by him in the execution of his ofiice, until one calendar month at 
least after a notice in writing of such intended action shall have been 
delivered to him, or left at his usual place of abode, by the party intend- 
ing to commence such action, or by his attorney or agent ; in which notice 
the cause of action, and the court in which the same is intended to be 
brought, shall be clearly and explicitly stated, and upon the back thereof 
shall be indorsed the name and place of abode of the party iii tending to 
sue, and also of the attorney or agent, when the notice is served by an 
attorney or agent ( q), 

{Statutory clauses for the protection of magistrates in the execution of 
the duties of their office, appear always to have been construed on the 
principle that where the magistrate, with some colour of reason and bond 
fide, believes that he is acting in pursuance of his lawful authorit|r, he is 
entitled to protection, although he may proceed illegally or exceed his 
jurisdiction (r). And where he acts in his magisterial capacity raali- 


(w) Jacomb v. Dodyson, •‘J2 Law J., M. 
C. 113. 


(w) Mnxaey v. Johnson, 12 East, (17. 
Hardy v. Hyle, U B. & C. 607, llohU v. 
Sympsojt. H KH. .v Bl. Slfi. 

(o) Collins V. lOm. 5 M. W. 202. 
iP) Jitiyhck V. Hitnrke, 1 Ell. & Bl. 


471; 22LawJ., M. C. 07,71. 

(7) Ah to notice of action, sec ante, 
pp. 501-503, 572, 577. 

(r) fltiztldine v. Qrnvc, 3 Q. B. 1000. 
Laumison v. Hitl, 10 Ir. Com. Law Rep. 
504; aute, pp. 409-501. 
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ciously, and without horn Jides^ he is also entitled to the statutory pro- 
tective preliminaries to an action, and to an opportunity of tendering 
amends. A magistrate may act maliciously (post, s. 2), and yet may 
have reasonable and probable cause, for his acts. So he may be in the 
execution of his duty although he may act maliciously ; and in all cases 
where the substance of the complaint is that he abused his power as 
a magistrate, he is entitled to notice of action (s). The question as to 
whether the magistrate was acting in the execution of his office, is a 
question at the trial for the judge, and not for determination by a jury (s). 

Wherever the magistrate has authority to act upon the subject-matter 
of the complaint brought before him, he must be considered to have acted 
by virtue of his office, although the place where the offence was committed 
was not within his jurisdiction (t). In a case where one magistrate acted 
alone in a matter which required the concurrence of two, it was held that 
he was acting in execution of his office, and was entitled to notice of 
action («). 

Wherever, also, the magistrate, in what he did, intended to act in the 
execution of some special power or authority confeiTcd by a statute 
requiring notice of action to bc^iven, notice of action must be given to 
the magistrate, although, in j)oint of fact, he was not acting under the 
statute, and had no power to do what he has done (ante, pp. 499-501). 
But to be entitled to the jwotection, the party claiming it must be 
actually a justice, accidentally committing an error, and not doing a 
wrongful act for his own benefit (r). 

A person who intends to sue a justice of the peace for an act done by 
him ill a matter res])octing which ho had no jurisdiction, must not wait 
for the quashing of the conviction or order of commitment before giving 
the notice of action. The notice of action may be given as soon as the 
wrongful act has been committed, though the action itself cannot be com- 
menced until after the conviction or commitment has been quashed (//). 
If in the case of a conviction the magistrate receives notice of action 
before the conviction is (juashed, he may at his peril rely upon the 
validity of the conviction, and abstain from tendering amends ; but if he 
does so, and the conviction is quashed, the action may be commenced 
against him one calendar month after service of the notice (c). 

Statement of the cause of action on the face of the notice. — The nature of * 
the cause of action, or of the complaint or grievance, should be explicitly 
stated on the face of the notice, so as to show whether the plaintiff pro- 

(s) Kirhif V. Simpson, 10 Exch. 358; 23 4 D. & R. 433. Bngtjs v. Evelyn, 2 H. 

Law J., M. C. 105. Rl. 114. 

(/) Prestidf/e v. Jpooilman, 1 R. & C. (y) Jlnyhck v. Sparke, 22 Law J., M. 
12 ; 2 1). .t U. 45. C. 07 ; ib.‘ Q. 11. 165. 

(ii) ireWcr V. Toke. [) East, 303. {z) lb. 07. 

(jr) Moryem v. Pahiet, 2 11. & C. 720 ; 
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ceeds against the magistrate for an act done by him maliciously, and 
without reasonable and probable cause, in the execution of his duty as a 
justice, with respect to some matter within his jurisdiction, within the 
first section of 11 & 12 Viet, c. 44, or for an act done by him in a matter 
over which he had no jurisdiction, or respecting which he had exceeded 
his jurisdiction within ihe second section of that statute. If the notice 
fails clearly and explicitly to point out the nature of the cause of action, 
so as to show whether it is governed by the first or the second section of 
the statute, it will be a bad notice .(a). “ But the notice,” justly observes 
Abbott, 0. J., ought not to be construed with great strictness, its 
object being merely to inform the defendant substantially of the ground 
of complaint, but not of the mode or manner in whicli the injury has been 
sustained ” (b). The time and place of the doing the act complained of 
ought also to be stated in the notice. “I do not go so far,” observes 
Lord Denman, ‘‘.as to say that a party will always bo strictly bound to 
prove the time and ])lace which he names in his notice, but 1 think the 
words of the statute require that a titne and place for the occinToncc be 
named (c). 

Tender of amends before action.— HyVil & 12 Viet. c. 44, s. 11, it is 
further enacted, that after notice of action has been given to a justice, 
and before the action shall be commenced, the justice to whom such 
notice shall be given may tender to the party complaining, or to his 
attorney or agent, such sum of money as he may think fit, as amends for 
the injury complained of in such notice ; and if the jury at the trial shall 
be of opinion that the plaintiff is not entitled to damages beyond tlic sum 
so tendered, then they shall give a verdict for the defendant, and the 
plaintiff shall not be at liberty to elect to be nonsuited. Wlietlier the 
preliminary matters required by statute for the protection of magistrates 
have been duly complied with appears to be a (question for the decision of 
the judge at the trial, and not for determination by a jury (d). 

Of the computation of the month's notice^ and of the time for tendetnng 
amends. — Tlie general rule is, that when time for a particular period is 
allowed to a party to do any act, the day from which tlie com[>iitation is 
to be made is to be reckoned exclusively. And wlicnever a certain space 
of time is given to a party to do some act, which space of tirhe is kicluded 
between two other acts to be done by anotlier ])erson, “ both the days of 
doing those acts ought,” observes Alderson, B., “ to be excluded, in order 
to insure to him the whole of that space of time.” Thus, where a month's 
notice of action is required to be given to a justice of the peace before an 

(a) raylvT v. Ne»fteld,^m. A: 131. 724 ; v. F^tche, 14 M. & W. 287. 

23 Law J., M. C. 1«U. (/) Martim v. Uyvher, 3 Q. 13. 008. 

{h) PHrhitt V. Grutrex. 8 Q. B. 1020. id) Parke, 13., Kirhy v. Simpson, 10 
Jones V. Bird, 6 B. & Aid. 844. Jacklin Exek. 300. Arnold v. Hamel, ib. 300. 
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action can be commenced against him, and the justice is to have the 
whole of that month for tendering amends, both the day of the giving of 
the notice and the day of the tendering amends are to be excluded from 
the computation of the time ; for, i\herever the act of parliament allows 
a party an intervening period of a month, within which to deliberate 
whether he will tender amends or not, unless^ you exclude both the 
first and the last day, you do not give him a whole month for that 
purpose (c). 

Of the statutory protection to constables, officers, and their assistants from 
vexatious actions. — We have already seen that actions against constables, 
their deputies and assistants, for anything done by them by virtue of 
their offices, or in the execution of an act of parliament, must be brought 
and tried within a certain limited period in the. county w^hcre the cause of 
action arose ; that notice of action must be given ; that tender of amends 
may be made before action ; that the general issue may be pleaded, and 
the act of parliament under which the constable intended to act, and the 
82 )ecial matter, may be given in evidence under that plea (ante, pp. 497- 
603). Wlicre, therefore, a constable is acting bona fide, and with an 
honest opinion that he is discharging his duty, and that he is acting at 
the time in obedience to the warrant of a magistrate, he is entitled to the 
statutoiy i)rotectioii, although he is altogether mistaken in the proceed- 
ing he has adopted, and had in truth no warrant or authority for what he 
has done. If, for example, an officer meaning bond fide to act under a 
warrant, by mistake arrests the wrong person, or seizes the goods of the 
wrong party, and so docs an act which the warrant did not order him to 
do, and for which he had consequently no authority, he is, nevertheless, 
if he acted baud fide, entitled to the benefit of the protecting clause, 
limiting the time for tlie bringing of an action, against him for the 
trespass (/). 

Various acts of j)arliament clothing justices of the peace, constables, 
and officers with special powers and" authorities in particular cases, limit 
the time for bringing actions against them for anything done in pur- 
suance of such statutes to three, or six, or twelve months, and the object 
of these statutes clearly is, as Ave havc already seen, to protect persons 
nctingjj^llegally, but in supposed pursuance, and witli a bona-fide intention 
of discharging their duty, under the act of parliament (y). 

Parties to he made defendants — Wivnyful convictions and orders by one 
justice acted upon by another justice. — By 11 & 12 Viet. c. 44, s. 3, it is 
enacted, that where a conviction or order shall bo made by one justice, 
and a warrant of distress or of commitment shall be granted thereon by 

{e) Alderson, v. llUnjon, <# ante, pp. 

M. & \V. 04; ante, p. 407. (</) Throlmld v. Crichmore, 1 B. & Aid. 

(./’) Parton v. WitHamSj Jl H. * Aid. 229 ; ante, pp. 4U9-002. 

990. Smith v. Wiltshire^ 0 Moore, 922 ; 
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some other justice of the peace, bond fide and without collusion, no action 
shall be brought against the latter by reason of any defect in such con- 
viction or order, or for any want of jurisdiction in the justice who. made 
the same ; hut the action, if maintainable, is to be brought against the 
justice or justices who made the conviction or order. 

Liability of parties ut/io set justices and constables in motion, — A person 
who merely lays a cause of complaint before a magistrate in a matter over 
which tlie magistrate has a general jurisdiction, and the magistrate grants 
a warrant, upon which the party charged is arrc^tecl, the party laying the 
complaint is not responsible for an assault and false imprisonment, although 
the particular case be one in which the magistrate had no authority to 
act (/<). But if the proceeding is founded in malice, or if the complainant 
accompanies the constaole charged with the execution of the warrant, and 
points out the party to be arrested undei it, he may render himself liable, 
either to an action for a malicious prosecution, or to an action for false 
imprisonment (i). Jf a private party intervenes between the magistrate 
and the constable, and busies himself in executing the justice s warrant, 
and the proceedings rhould be set aside, he may render himself responsible 
in damages for the consccpiences of his interference (/:). Where the de- 
fendant having accused the plaintiff of embezzlement, both i>artics agreed 
to go before a magistrate to settle the matter, and the dcfcMidant, atldrcss- 
ing the magistrate, said he came to prefer a charge of embezzlement 
against the plaintiff, whereupon the plaintiff was ordered to go into the 
<^ock, and was detained in cust^ly until the charge had been heard and 
dismissed, it was held that the defendant w'as not responsible for the im- 
prisonment, which was an act done by the magistrate in the exercise of 
his authority (/). 

All persons called by a ])olice-constable to liis assistance may, as wo 
have seen, whilst acting in aid of the constable, arrest and detain all such 
offenders as the constable himself is authorised to arrest and detain ; but 
if a private individual, not being called upon by a constable to aid and 
assist him in the execution of his duty, and not acting under the com- 
mand and authority of the constable, officiously interferes and gives false 
information to the constable and wrong directions, and thereby causes a 
wrongful arrest, he is, as we have seen (ante, pp. 504-507), responsible 
for the wrongful imprisonment brought about by his instrumentality. 
Tlie same consequences follow if, by bis officious intermeddling, he causes 
the goods of the wrong {)crson to be seized under a distress-warrant (ante, 
pp. 579, 580). 

{h^ Carratl v. Aforley^ 1 Q. B. 28. (k) Painter v. Liv, Gat Co., 3 Ad. & E. . 

(i) Cohea y. Morgan, 0 D. k R. H. 444. 
liarher llMnstm, 1 Cr. k M. 330. (/) Broum V. Chapman, 0 C. B. 370. 

Weti V. SmaUwood, 8 M. & W. 418; Barber y. MoOintan, I Cr. & M. 380. 
ante, chs. 12, 13. 
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sect. 3.J 

Declaration of the cause of action — Venue - — Wc have already seen that 
in every action against a justice of the peace the venue must be laid in* 
the county where the act complained of was committed, and that the 
same rule applies in the case of actions against constables and officers in 
respect of things done by them by virtue of their offices (w), or in execu- 
tion of particular acts of parliament ; also, that where an action is brought 
^ against a justice of the peace for any act done by him in the execution of 
his duty as a justice, with^espect to any matter within his jurisdiction as 
such justice, the declaration must expressly allege that the act was done 
maliciously, and without reasonable and probable cause (w). But any 
person injured by any act done by a justice of the peace, in a matter of 
which, by law, he has not jurisdiction, or in which ho shall have exceeded 
his jurisdiction, or by any act done under any conviction, or order made, 
or warranrtssiKMl, by such justice in any such matter, may maintain an 
action against such justice, in the same form as he might have done before 
the passing of that statute, without making any allegation in his decla- 
ration that the act complained of was done maliciously, and without rea- 
sonable and probable cause (o). 

Evidence under pleas if Not guilty — Not guilty by statute — In all actions 
against justices of the peace for any act done by them in the execution of 
their duty as justices, with respect to any matter within their jurisdiction, 
the plain ti IF must prove at the trial that the act was done malicicmsly, 
and witliout reasonable and probable cause (ante, pp. C 3 2-G 34). In all 
actions, moreover, against justices of the peace for any matter done by 
them in ffec execution of their office, they may plead the general 'issue — 
Not guilty by statute, and give the sjwcial matter in evidence (p) ; and 
the same privilege is extended by various statutes to constables and 
officers in cases of actions against them for things done by them by virtue 
of their offices. The [daintifV must prove that the action was brought 
within the time limited in that behalf (ante, pp. 033, 030) ; that the 
, proper notice of action (ante, pp. 036-039) was given ; that the cause 

of action was stated in such notice, and that it arose in the county or 

place laid as venue in the margin of the docinratiiai ; or, when the 

plaintiff sues in tlie eouiity court, within the district for which such 

court is holden. If the act of a magistrate is done without jurisdiction, 
it is a trespass ; if within his jurisdiction, the action rests upon the 
corruptness of motive, and to establish this the act must be shown to be 
malicious ($}. 

JProqf of malice and of the want of reasonable and probable cuuss, — 

(m) Staight v. Gte, 2 Stork. 446. (p) 11 & 12 Viet, c, 44, s. 10; ante, 

(«) IJurleg v. Bvlhunt, 0 Taunt. 6S3. pp. 608, 601). 

(o) Ante, p. 002. Pease v. Chdigtor, (7) Krle, J., Tag hr v. Nesfirldi 3 Ell. 
ante, p. 634. & 131. 730. 
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There is a wide distinction between an action against a prosecutor for a 
Tiialicious prosecution, and an action against a magistrate for a malicious 
conviction and imprisonment thereunder. In the former case, proof that 
there was in reality no ground for imputing the crime to the plaintiff, 
shows that tlie prosecution was instituted without probable cause, and 
malice may be inferred from thence; but in lyfi action against a magistrate 
for a malicious conviction, the question is not wdiether there was any 
actual ground for imputing the crime to the plaintiff, but whether, upon 
the hearing, there appeared to be none. The plaintiff must prove a want 
of probable cause for the conviction, which he can only do by proving 
what j)assed upon the hearing before the magistrate when the conviction 
took place. Ilie magistrate has nothing to do with the guilt or innocence 
of the offender, except els they appear from the evidence laid before him. 
The conviction must be founded on that evidence alone, and it i^impossible 
to show that there was no ])robablc cause for the conviction without 
showing what that evidence was. There may be a malicious prosecution 
without a malicious conviction, and tlicre may be an unfrmnded conviction 
by the magistrate without malice (r). 

The question as to whether the magistrate has acted in the discharge 
of his duty with hona fideSy and with reasonable and probable cause, is a 
question at the trial for the decision of the judge, and not for determina- 
tion by a jury {s), 

A justice a warrant put in by the plaintiff is evidence for the defendant 
of an information on oath before the justice recited in the warrant. The 
recital must be considered part of the warrant, and admissible evidence for 
the defendant, when the warrant is produced against him by the plaintiff, 
for the purpose of showing on what grounds, and in relation to what 
subject-matter he was acting when he granted it ; in the same manner as 
if a magistrate were tfi commit for a felony on his own view, the warrant 
reciting that he had S(;cn the felony committed when put in evidence 
against him, would be admissible evidence for him that he had seen the 
felony committed (<). 

Evidence at the trial of action fi against constables and officers — Proof of tJie 
injury havin/f been done in execution of a warrant of jnstices>-^\i the con- 
stable proves that he did the act complained of in the execution of a 
justice’s warrant, he secures, as we have seen, an indemnity from liability, 
unless it is shown that he did not act in obedience to the warrant, or that 
he exceeded his authority and did more than the warrant authorised him 

do, or that a demand in writing was made at his place of abode by the 
plaintiff, or his attorney or agent, in manner previously mentioned (ante, 
jL 629), of the perusal and copy of the warrant, and that the same was 

(r) Burley v. Bethune, 5 Taunt. 5H3. <t) IlayUtck v. Sparke, Law .T., M. 

(«) Kirby v. Bimpson p. 033. 0. 7J. 
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^ refused or neglected to be produced or shown, for the space of six days 
after demand. If the officer proves that he showed the warrant and gave 
the party demanding it an opportunity of taking a copy, then, if the action 
is brought against the officer or his assistants for anything done under the 
warrant, without making the justices who signed and sealed the warrant 
defendants, the jury are, on production and proof of the warrant at the 
trial, to give their verdict for the defendant, notwithstanding any defect of 
jurisdiction in the justices; and if the action is brought jointly against 
the justices and officer, or person acting in his aid, then, on proof of the 
warrant, the jury are to find for the constable or officer, or person acting 
in liis aid, notwithstanding any such defect of jurisdiction (?«). 

By the common law, an officer who merely executed the warrant 
of a magistrate, was answerable for the consequences if the magis- 
trate acted without authority. One object, therefore, of the legislature 
was to relieve the officer from that inconvenience, and to provide that, 
if he acted in obedience to the warrant of the magistrate, he should 
be protected. That was the object of the Gth section of 24 Geo. 2, c. 44, 
which makes it noccssaiy to demand a copy of the warrant from the 
officer before he can be sued. If he gives that copy, although the party 
may be entitled to an action against the magistrate, yet, if he joins the 
officer in it, the production of the warrant will be a protection to the 
latter, and will entitle him to a verdict. Tlie Gtli section is, therefore, 
obviously intended to protect the officer in those cases only where the 
justice remains liable. It is necessary, in order to bring the officer 
within it, that he should act most strictly in obedience to his warrant : 
and in that case the statute gives him an absolute protection, at what- 
ever time the suit may be brought against him (ar). 

Proof of ivarrant of justices --- Secondary evidence of the contents of a 
wan'ant — Where the high constable of a borough, who had been served 
with a subpoma duces tecum, to produce a warrant under which he had 
made a levy, stated that he liad no doubt he had deposited the warrant in 
his office ; tliat he liad searched for it and could not find it, and did not 
know what had become of it, and tliat the town-elork had access to his 
office, and might have taken it away, it was held that secondary evidence 
might be given of the contents of the warrant (y). 

Proof by the piaintiff of his dcfnand of the perusal and copy of the 
vearf'anU — If a plaintiff’s attorney, previous to bringing an action against 
a constable or officer for an imprisonment or seizure of goods by a 
constable, makes out two papers in writing precisely similar, purporting 
to be demands of the perusal and copy of the warrant, and signs both for 

(m) 24 Geo. 2. c. 44, s. 6. (y) bWnley v. Worihington, 1 M. & Gr. 

\x) Abbott, C. J., PartoH v. WUlUim, 401. 

3 B. JlK Aid. 332. 
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his client, and then delivers one to the defendant, they are both duplicate 
originals ; and the one retained by the attorney may be given in evidence 
at the trial, without proving any notice to produce the one left in the 
hands of the defendant. “ Unless I am mistaken,” observes Lord Eldon, 
C. J., “ it is the usual course in actions of this sort to produce a duplicate 
original ; and the same thing is done with respect to notices to quit. 
The practice of allowing duplicates of this kind to be given in evidence 
seems to be sanctioned by this principle, that the original delivered being 
in the hands of the defendant, it is in his power to contradict the duplicate 
original by producing the other if they vary ” (^). 

Proof hj the defendant of the production, of the ivarrant — Production and 
penisal of a coptf of the warrant, — Where the warrant under which the 
constable acted was lodged in the hands of the gaoler at the time the 
plaintiff was taken to prison, and the constable proved that when the 
demand for the perusal of the w’arrant was made he produced a correct 
copy of it, telling the party making the demand that the original was in 
the hands of the gaoler, and no objection was made to the non-production 
of the original, it ^ta« held that there had been a substantial compliance 
with the requirements of the statute by the officer, so as to entitle him to 
the benefit of the statutory protection. The conduct of the agent of 
the plaintiff,” observes Lord Denman, C. J., “ was such as to lead to the 
belief that the delivery of a copy of the warrant, under the circum- 
stances, was all that was reipiired. But for this, steps might have been 
taken to jirocure the original ; and the plaintiff’ cannot therefore rely 
on its non-production to oust the constable of the protection of the 
statute ” (a). 

Datnagefi recoverable in actions against justices of the peace. — By 11 & 12 
Viet. c. 41, s. 13, it is enacted, that uhere the plaintiff’ in any action 
against a justice of the peace, for anything done by him in the execution 
of his office, shall be entitled to recover, and shall prove the levying or 
payment of any penalty or money under any conviction or order as parcel 
of the damages he seeks to recover ; or if he [irove that he was imprisoned 
under such conviction or order, and socks to recover damages for such 
imprisonment, he shall not be entitled to recover the amonnt of such 
penalty or sum so levied or paid, or any sum beyond the sum of 2fi. as 
damages for such imprisonment, or any costs of suit whatever, if it is 
proved that he was actually guilty of the offence of which he was 
convicted, or that he was liable by law to pay the sum he was ordered to 
pay, and (with respect to such imprisonment) that he had undergnno 
no greater punishment than that assigned by law for the offence of 
which he was convicted, or for non-payment of the sum he was ordered 
to pay. 

(r> Jury v. Orchord, 2 B. P. 41 ; ante, p. 030. 

(a) Atkinn v. Kilby, 1 1 Ad. & £. 785. 
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If a magistrate has committed the plaintiff to prison in a case in 
which he has no jurisdiction, and the conviction is quashed (ante, p. 633), 
the magistrate is liable for all the usual and ordinary injurious conse- 
quences of a conviction and commitment, such as handcuffing, cutting off 
the hair, immersion in a bath, payment of penalties, fees, and all such 
expenses as are reasonably necessary to enable the plaintiff to procure 
his liberty; but the magistrate is not responsible for any unnecessary or 
excessive violence on the part of the offi ars executing the warrant (b), 

(ft) Mason v. Barker ^ 1 C. & K. 100. a^es recoverable in actions for false im- 
And SCO auto, pp. 517*510, as to dum. prisonment. 
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CHAPTER XVL 

OF INJURIES FROM THE EXERCISE OF STATUTORY POWERS— 
STATUTORY COMPENSATIONS FOR INJURIES AUTHORISED 
BY STATUTE. 


Section i. — Of injuries from the exercise 
of statutory jmirers. — Exemption of 
parties from personal liability in re- 
spect of things done under statutory 
authority — Negligent exercise of sUi- 
tutory powers — Duties and responsi- 
bilities of public boards, trustees, aud 
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Section ii. — Of statutory remedies for the 
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fore justices — Statutory remedy for 
the recovery of compensation under 
the Lands Glauses and Railway Clauses 
Consolidation Act — Statutory compen- 
sation to tenants and occupiers of 
lands taken for public w’orks — Notices 
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SECTION L 

OF INJURIES FROM THE KXEROI8B OP STATUTORY POWERS. 

Exemption of parlies from personal liability in respect of things done under 
statutory autkority.^An action will not lie on behalf of a plaintiff who 
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has sustained injury from the execution of powers and authorities gi^en 
by an act of parliament, those powers being exercised with judgment and 
caution (c). But if the statutory powers are exceeded, or the things 
authorised to be done are carelessly and negligently done, an action is 
maintainable for damages (post, s. 3). “ If the thing done is within tbe 

statute, it is clear that no compensation can be afforded for any damage 
sustained thereby, except so far as the statute itself has j)rovided it ; and 
this is clear on the legal presumption, that the act creating the damage 
being within the statute, must be a lawful act ” (t/). Where, therefore, the 
legislature authorised a railway company to lay down a railway alongside 
a public highway, it was held that the legislature must be presumed to 
have contemplated tlie possibility that the railway w'ould be a nuisance to 
persons using the highroad, and that such persons must submit to the 
inconvenience necessarily resulting from the working of the railway (e). 
And where a railway comi)any was authorised to lay down a railway across 
a public thoroughfare, and have gates across the liighroad to prevent 
persons from passing along the road at the time when it would be 
dangerous by reason of trains being near at hand, it was held that a 
j)crsoii who had been delayed and impeded in his journey along the high- 
road by reason of the necessary closing of the gates, had no right of action 
against the railway omipany for the injury he had sustained. Neither 
has the owner of an estate any riglit of action against a railway company 
for laying down a railway across a turnpike road close to the entrance of 
his estate under the powers of an act of jiarliamcnt, by means whereof he 
is inii)eded and hindered in going from and returning to his house, and 
his liorses are frightened and become ungovernable from the noise of tlie 
trains (/). 

It has been held, that if a canal com])any has been authorised by 
statute to make and use a camil, and the canal is made in tlie usual 
inaniKT, and water leaks out and comes upon the plaintiff’s premises, 
without any negligence or breach of duty on the part of the canal company, 
the comjmny will not be responsible in damages for the. injury (</); but every 
canal company is bound to maintain and keep its canal in gof>d order, and 
manage it so that it may not bectmie a source of injury to the adjoining 
landowners ; and if the water can be prevented from osca]ung from the 


(r) lid. Truro, ifr }iorth-West, 

Jiail. Co, V. //rti/Z/rv. ii Mac. ii. iUi ; 
6 Kail. Cos. 501. Cttlvdooian Rnil, Co. v. 
OgUry, 2 Macq. Sr. Ap. 240. lioulton v. 
Croudher, 2 11. & C. 70(1. As to seizure 
aud deU*ntion of chattels by custom- 
house oflicei*s in execution of statutory 
powers, see post. 

(d) Duncan v. Findiatcr, (1 Cl. Fin. 


1108. 

(f) Her V. Pease, 4 11. A' Ad. 42. But 
not to uiiiiecossnry uimoyaiices, Man^ 
Chester d Attr, Hail. Co., 2 N. K. (IHlfl), 
78. 

(/) Caledonian Hail. Co, v. Ogilry, 2 
]Vlac(|. Sc. Ap. 220. 

(f/) Whiiehouse v. Jlinn, Can. Co., 27 
Law J., Kxch. 25. 
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canal, it is the duty of the company to adopt the necessary measures for 
the purpose (/<). 

If the property of the plaintiff adjoining a railway has been set on fire 
and destroyed by a spark from a locomotive engine and furnace, which 
the railway company is authorised by statute to use on their railway, the 
railway company is jirumt facie responsible for the damage done, for the 
acts of parliament autliorising railway companies to run locomotive steam 
furnaces through the country, do not authorise them to scatter sparks or 
lighted coals n[)on the adjoining, land, to the injury of the proprietors 
thereof {i). 

Injuries fi'om the neplu/eut ereention of statiUorif powers . — “ Powers given 
by statute,” observes Watson, B., “ are not to be used to the p(*ril of the 
lives or limbs of the Queen’s subjects. Tlioy arc to be exorcised rea- 
sonably, and with duo care, so as not by nogligoncc to cause dangers to 
others." When', therefore, a canal company was authorised by statute to 
intersect h^’ghways with their canal, carrying the highway over the canal 
by means of bridges, it was hold that they wore bound to erect proj)cr and 
suitable hridiics, sutliciont for all the requirements of an increasing traffic, 
and were bound to put up jiroper lights, ffmees, and guards for the 
protection of the public : and that if they erected a swing-bridge, they 
must use all due and proper precautions for the j)rotection of tlie public 
whilst the bridge was o])en. And if such a bridge is left open by boatmen 
using the canal, and a ])assenger traversing the highway falls into the 
canal and is injured, the canal company will be responsible for the injury 
in an action for negligence (/•). 

Where a municipal corfioration was authorised by statute to lay down 
gas-pij)es, and one of the w'orkrnen employed by the corporation in 
chi])ping the pipes in a public thoroughfare, caused an iron chip from 
tlie pipe to tly into the plaintiff'.^ face and put out his eye, it was held 
that the corporation was resjmnsilde in damages for the injury, altliough 
the W'ork was a public work done in the, exero'se of statutory powers (/). 

If parties aulhorised by statute temj>orarily to close a public highway 
have by mistake stopped up the wrong thoroughfare, or if they have con- 
tinued an obstruction in a public thoroughfare beyond the time authorised 
hy statute, and an adjoining householder or sln)pkccpcr sustains a par- 
ticular injury beyond what is sustainetl hy the public at large ; if he loses 
his customers, or his trade is injured hy the unauthorised ohstrnction, 
there is a remedy hy action for damages (///). 


(h) Laurence v. Gt. North. Hail. Co.^ 
W q. B. C5:i; Of) Law ,J., Q. Ji. Hi);}. 
IStapinU V Lonil. f|[ North- Hail. Co., 

•‘n .f.. 

(t) Fnniunitli: v. (it. North. Hail. Vo., 
31 fiflw J., C. 1*. }ii. VauffliMn v. Tuff' 
Vain Jinil. CV,juito, p. 210. ’ 


(A- ) Manley v. St. Hvleirn Canal d- Hail. 
Vo., 2 H. &• N. 840; 27 Law J., Kxch. 
16L 

CO V. Mayor, dr. of .Manvh.. 2 
H. & N. 204. 

(m) Wilkes y. Hunyerfnrd Market Co. ^ 
2 Sc. 462, 463 ; 2 Bing. N. C. 281. 
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Where a railway company was authorised to make an embankment for 
the carrying of their railway across a valley, through which the waste 
waters from the adjoining land flowed away, and the embankment was 
made without proper openings and culverts for the passage of the waste 
water, by reason whereof the flood water was penned back after heavy 
rains and forced upon the plaintiff’s land and injured his crops, it was 
held that the plaintiff was entitled to an action for damages. It is 
contended by the defendants,” observes Patteson, J., “that they have 
constructed "their railway according to the provisions of their act of 
parliament, and that they arc not liable for any consequences which may 
follow to the damage of the plaintiff ; and the question is, whether the 
company are protected by their act? Here the company might, by 
executing their works with proper caution, have avoided the injury which 
the plaintiff has sustained ; and we think that the want of such caution is 
sufficient to sustain the action ” (7^). And where a trading company was 
incorporated by statute for the purpose of manufacturing gas, and was 
authorised to make gas to light the streets of a town, it was held that 
the statute did not authorise the company to make gas so as to create 
a nuisance, and, therefore, that they were liable, notwithstanding the 
stattitc, to an action for damages for making gas so as to create a 
nuisance (o). 

When powers arc given to gas and water companies to open trenches 
in the streets, tliey must take care so to exercise those powers as not by 
negligence to cause injuries to passengers. 

Duties (w(t responsibilities of hoards of public works ^ trustees^ and com- 
fnissionct's — Contractors and wor/nnen actituj in the exercise of statvUu'y 
nowers . — Trustees and commissioners of public works having certain 
I)ublic duties to perform under the authority of a statute, incur no per- 
sonal responsibility for their acts if they act within the strict line of their 
duty ; but if they order a thing to be done which is not within the scope 
of their niitlnwity (p), or arc themselves guilty of negligence or mis- 
conduct in doing that which they are empow^ered to do, they render them- 
selves liable to an action. If an action is brought against contractors and 
workmen who arc personally engaged in the execution of public works, 
under the order or authority of trustees, or a board of public works, and 
the damage of which the plaintiff complains is the inevitable result of the 
execution of a public work under statutory autliority, the action will 
fail ; but if the damage arises from the negligent execution of the work. 


(n) Ijauvrence v. Gt, Northern Hail. Co., 357. Brine v. Gt. ff'esf. Bail. 31 
10 Q. B. 053. (551; 20 Law .T., Q. B, Law J., Q. B. 101. Baynall v, Dwd. ofr 
203. Brortdhent v. Imp. Gnx Co.. 20 Law North -U'est. Bait. Co., ante, p. OlH. 

J., (3i. ywi. Btnyravc v. Watenrorks Co., («) BroadhtiU v. Imp. Gas-light Co., 26 
1 H. & N. 3011. Sutton v, Clarke, 0 Law J., Ch, 280. 

Taunt. 42. Oronrs* Co. v. Bonne, 3 Sc. {p) Beg. v. Knight, 8 W. R., Q,B. 204. 
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and might have been avoided by the exercise of proper skill and care, the 
contractors and workmen will be personally answerable for the damage 
done (9). 

Where an action was brought by the plaintiff against one of several 
trustees under a turnpike act, who had joined in an order made by the 
trustees for cutting a drain through certain lands, whereby considerable 
damage had been done to the plaintiff's estate, and it appeared tliat the 
trustees had acted in the execution of statutory powers, in the best mode 
they could, under competent advice, and in the faithful execution of the 
duties imposed upon them by the legislature, it was held that they were 
not personally responsible for the damage done (r) ; but where the act 
authorised to be done by the trustees is done so carelessly and improperly 
that the careless or iivproper manner in which it is done either increases 
the damage or creates it, then the trustees will be liable, if the work has 
been done by their ow’n servants, or persons acting under their imme- 
diate orders. Where the trustees of a public road covered over an open 
drain by the roadside, and thereby cr used an aecumulation of water in the 
road, which fiooaed the adjoining land, and ran into and swamped the 
plaintiff^s colliery, it was held that the trustees were responsible in 
damages for the injury (s). 

If the act done is in itself lawful, it can only become unla'wful in 
consequence of the negligent and improper manner in which it is 
executed (t). 

When commissioners intrust the execution of public works to con- 
. tractors, engineers, and surveyors, who select their own workmen for the 
execution of the work, the commissioners are not personally liable for the 
mistakes or negligence of the contractors, engineers, or workmen. “ Few 
commissioners know how such works should be executed ; they ought 
not, therefore, to be answerable for an imperfect execution of them ; nor 
can it be expected that they shall attend, day by day, to see that proper 
precautions are taken against accidents, or get np in the night to sec that 
lights are burning to warn passengers of their danger from temporary 
obstructions. If by taking their office of commissioners they have not 
undertaken the performance of these duties, \\ilh what justice can they 
be charged with the consequences of the neglect of them ? No action can 
be maintained against a man acting gratuitously for the public, for the 
consequence of any act which he was authorised to do, and which, as far 
as he is concerned, is done with due cai-e and attention ; and such a 

( 7 ) JoneM V. mrd, 5 B. AM. 8;j7. {») Whitehome v. Feilours, 30 Law J., 

Clothier V. Webtier, C, B., N. S. ; 31 Law C. P. 30ft. 

J* (0 Boulton V. Crowthery 2 B. A;C. 700. 

(t) Sutton V. Clarke, 6 Taunt. 42, Governor^ dc, of Coat Plate v. Mvredilh, 
Ofwm’ Co. V. Donne, 3 Sc. 357 ; 3 Bing. 4 T. K. 700. 

N. C* 34. 
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person is not answerable for the negligent execution of an order properly 
given to others ” (u)\ 

Trustees of turnpike-roads, in whom the soil of the highway is not 
vested, and who are not in possession thereof (ante, p. 235), are not 
personally responsible for the negligence of contractors and others em- 
ployed by them in the repair of the roads, unless they personally interfere 
in the management of the works (x). Where certain trustees of a public 
road were empowered by act of parliament to place lamps along the road, 
and to make contracts for the cleansing of the road, and to take a njght- 
toll for tlie purpose of enabling them to light and watch it, and certain 
labourers employed in cleaning the road left some scrapings in round 
heaps at the side of tlie road which became hard, and no lights being 
placed to light the road, the plaintifT stumbled over one of these heaps 
and was injured, it was held that the trustees were not personally 
responsible for the injury (y). 

But if trusteps and commissioners of public works, acting within 
their jurisdiction, and exercising powers given them by act of parliament, 
act wantoidy and oppressively, and do unnecessary injury to individuals, 
they arc personally responsible in damages to tbe parties injured. Tims, 
where an action was brought against certain commissioners of pavements 
for so raising a pavement as to obstruct the plaintiff's doors and windows, 
and it appeared that the commissioners were acting in the exercise of 
statutory powers, but that proper advice had not been taken, and the 
works were improperly executed, and the injury done to the plaintiff 
might have been readily avoided by laying down the pavement in a proper 
manner, it was held that the commissioners were personally responsible 
in damages for the nuisance they had unnecessarily and wantonly 
created (z). 

Public commissioners and trustees who continue 4u the actual occu- 
pation of public works constructed and maintained for the use of the 
public, and in receipt of the tolls levied for the use thereof, arc bound, 
as we have seen, to maintain and manage their property so that it may 
not become a source of danger to those who are invited to use it (a). 
But if they have demised the ])ropcrty to a lessee, who is in the actual 
use and occupation of it, and in receipt of the tolls, it is not then the 
duty of the commissioners or trustees to maintain the works in a safe and 
secure state, unless the particular statute under which they act imposes 
that duty upon them (b). The liability of trustees and commissioners, 

(m) Best, C. J.. 7/tf/i V. SmUh,d Moore, (r) Leader v. Moxan, 2 W, Bl. 926 ; 3 
235, 23H. IToUiday v. SI. Leonard, Shore- VVils. 461. 

ditch, 30 Law J., C. P. 361 ; 11 C. B., N. («) Gibbe v. Tntai. Liv. Docks, 27 Law 
S. 192 ; ante, pp. 342-344. J., Kxoh. 321 ; 3 H. Sc N. 164; ante, pp. 

(x) Humfreys v. Mears, I M. & It. 1H7. 104, 155, 169, 175. 

Duncan v. Findlater, 6 Cl. A Pin. H»4. (ft) Wadker t. Goe, 3 H. Sc N. 395 ; 27 

(y) Harris v. Baker, 4 M. A S. p. Law J., Exch. 427 ; ante, pp. 169,^170. 
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however, acting in the execution of statutory powers, will depend upon the 
provisions of the special act of parliament from whence they derive their 
authority, the nature of the duties imposed uj^on them by statute, and the 
existence or non-existence of a public fund iii their hands or at their 
disposal, applicable to the liquidation of any expenses they may incur in 
the hona-jide discharge of their public duties (e). Whenever an act of 
parliament imposes uj>on commissioners, or upon any public body, the duty 
of repairing a highway or any public work, and special damage is sus- 
tained by a particular individual fi-om the neglect of the public duty, an 
action for damages is maintainable against such commissioners or public 
body, whether they have or have not funds at their disposal for clfecting 
the repairs ; though, if there be no funds, there may be a difficulty in the 
way of the plaintiff’s getting his damages (</). 

Whenever injury is sustained from the non-repair of water -pipes, fire- 
plugs, drains, or works erected for the use Or accommodation of the public, 
the liability to make compensation for the injury t^rising from such 
neglect rests with the parties upon whom the duty of repairing is 
imposed (c). 

Surveyors of highways and county bridges are not responsible in 
damages to travellers who have sustained injury from the highway or 
bridge being out of repair (y*). The prf>per remedy for the non-repair 
of a highway is against tlic parish, but a surveyor of highways is respon- 
sible, like any other person, for any negligent act of his own, creating a 
nuisance, and causing injury to another (ante, p. 312). 

Acts binding upon parishes — Resolutions of vestries . — The only legiti- 
mate way in which a parish can do an a(!t is by convening a vestry, and 
duly conducting the procccding.s therein to their legitimate termination, 
by show of hands, or by a poll, when a poll is duly demanded. If, there- 
fore, a poll is denrtuided and refused, and a resolution carried by show of 
hands, the resolution so carried cannot be safely acted upon as being the 
resolution of the parish, for a ratepayer has a right, at common law, to 
obtain the sense of the parish by means of a poll, and this right cannot 
be taken away by any general words in a statute respecting the taking the 
sense of a vestry (g). 

Effect of clauses in particular statutes exonornting parties from all per- 
sonal liability in respect of things done in the bona-fide execution of the 
statute, — By s. 140 of the Public Health Act, 1848 (11 & 12 Viet. c. 63), 


(e) Metrnlfn v. Hetherington, 11 Exch. 
267 , 24 Lhw J., Excli. .*118 ; qualified 
and corrected hy Young v. Davis, 31 
Law J,, Kxch. 260. 

(d) Ilartunll v. Ryde Improve. Ctm<- 
misswners, 8 L. T. K., N. S. 574. 

(4 Bayley v. Wolverhampton Water- 


works Co., 0 H. & N. 241; 30 Law J., 
Exch. 57. • 

(/) Ytfiwg V. Davis, 31 Law J., Exch. 
250; 11 W. K. 735, Exch.Ch. McKinnon 
V. Penson, 0 Exch. 000. 

(if) White V. Steele, 12 C. B.. N. S. 408 ; 
31 Lqw J., C. V. 205. 
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it is enacted, that no matter or thing done by the local board of health, 
nor by any superintending inspector, or any member of the local board, or 
by the officer of health, clerk, surveyor, inspector of nuisances, or other 
officer or person acting under the direction of the local board, shall, if the 
matter or thing were done hona fide for the purpose of executing the act, 
subject them, or any of them personally, to any action, liability, claim, or 
demand whatsoever, and any expense incurred by such local board, %iember, 
officer of health, &c., acting as last aforesaid, shall be borne and repaid 
out of the general district rates levied under the authority of the act. 

Similar provisions arc to be found in other statutes respecting matters 
or things done by commissioners, or by any clerk, surveyor, or other officer, 
or person acting under the direction of such commissioners, and, in some 
cases, the saving clause is added, unless the action, suit, damages, costs, 
and charges have arisen in conse(pienee of wilful neglect or default on 
the part of the commissioners, or person incurring the same.” 

I'he cfTTect of clauses of this sort is not to leave a complaining party 
remediless, but to oblige him to bring his action against the public board, 
or against the commissioners as a body, in the name of their clerk, in 
which case the liability would not be personal ; and any damages that 
might be recovered would bo payable out of the funds at their disposal 
under the provisions for the i»ayment of damages and costs, recovered in 
any such action against the clerk (/t). Thus, where certain commissioners 
for the improvement of a towji, acting under tl»e ])owers of the Public 
Health Act, made a new sewer communicating with the plaintilT's drain, 
and neglected to take pro[)er precautions to ])rcvont the plaintifl’’s premises 
from being Hooded by storm waters, and by inundations from an adjoining 
river, which communicated with the new sewer, it was held that the 
plaintiff was entitled to maintain an action against the clerk of the com- 
missioners, for the recovery of all the damage he had sustained by reason 
of the negligence of the commissioners, and that these damages were to 
bo paid out of the rates levied under the act (/). 

of ptniivs for nnjfitjence, nutwithsUimling the protecting 
daiisr. — lint protecting clauses of this sort do not exempt contractors 
and W'orkmeii from personal liability in respect of the negligent perform- 
ance of work intrusted tliciii to execute. Where there is no negligence, 
a party doing the act in obedience to the commissioners or the board 
W'ould be properly absolved, and the board would have to make compen- 
sation ; but if he lias been guilty of negligence in doing the act, and 
damage ensues, he is personally liable for the consequences, notwithstand- 

(h) Ward V. Lev, 7 Ell. it Rl. 4B0; ^0 (i) Ruck v. IViUimm, i] H. & N. 308; 

liaw J., Q. R. Mvi. Souftuimphn A' Itrhin 27 Law* .T,, 357. Aflcn v. If***/- 

Jtridffr Co. V. Hourd^ At., H Kll. & trard. 7 Q. P. B(U). Qt, n\sf, liaU. Co. 

Rl. 812 ; 28 l. 4 iw J., R. 41 ; post, s. 2. Can. v. Branl, 1) Jur. N. S* 333. 
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ing the statute, for he cannot pretend that negligence was ordered or 
directed by the commissioners or board (k). 

Bight of commissioners^ trustees y and public officers to indemnify themselves 
in respect of the costs and expenses they incur out of the public funds they 
are authorised to administer. a duty is imposed by statute 
upon public (Officers, and costs incidentally arise in questioning the pro- 
priety orticts done in the fulfilment of that duty, the commissioners and 
public officers liave a right to defray those expenses out of the funds they 
are authorised to administer, and the}* may in general levy n rate to defray 
such expenses (/). And wherever necessary expenses are incurred in the 
execution of a trust, or in the performance of duties thrown oh any 
parties, and arising out of the situation in which they are placed, such 
parties are entitled, without any express provision for that purpose, to 
make the payments required to meet those expenses out of the funds in 
their hands belonging to the trust (m). 13ut the expenses must be such 
as have been legitimately and properly incurred by the persons intrusted 
with the administration of the fund in the bona-Jule discharge of the 
duties imposed upon them. If they embark in reckless litigation, or 
exceed the powers and authorities conferred on them by the statute, or 
are guilty of any wilful personal misconduct in incurring the expenses 
they have incurred, they cannot charge them on the public funds at their 
disposal, for funds raised under the authority of a statute are liable only 
for acts done strictly in pursuance of the directions of that statute, and 
cannot he applied in satisfaction and discharge of liabilities arising from 
wilful misconduct, gross mistake, or wilful neglect of duty. ** Such 
damages are to be paid out of the pocket of the wrong-doer, and not from 
a trust-fund” (n). 

When expenses incurred through blunders or negligence may he charged 
upon a public or trust-fund. — In re.spect of all acts bona fide done by com- 
missioners or local boards acting in the execution of the Public Health Act 
and divers statutes for the improvement of towns and the construction of 
public works^ but erroneously done, and causing damage to others, tlic 
commissioners or members arc liable, and the expenses they arc put to 
in consequence thereof they have authority to discharge out of the public 
funds, “ It is said,*' observes Lord Campbell, “ that it is a great hard- 
ship on the ratepayers to be made to pay for the blunders or negligence 
of the Iward, That obji^tion, however, seems to bo met by the consider- 
ation that the members of the board are elected by the ratepayers, and 


\k) AHhj V. Coleman, 0 W. R., Q. R. 
; 130 Law T. R. 101. Newton r. Ellh, 
24 Law J., Q. B. WM. 

(/) Ilex V. Cominimoncrt, ic.for Tmrer 
Hamlets, I B. it Ad. 2.‘j2. Bex v. Essex, 
ante, p, 62i>. 


(ot) Att.’Oen, v. Maytrr of Norwirh, 2 
Myl. & Cr. 425. Lewis v. Mayor, &c. of 
Borhester, 50 Law J., C. P. 100. 

{«) Duncan v. t'indlater, (1 Cl. & Fin. 
008. fferiots HospUal Feoffees v. Bms, 
12 Cl. & Fin. 513. 
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are, therefore, their representatives ; and there would be greater injustice, 
perhaps, if it were held that persons injured by the negligence or wrong- 
ful acts of the board had no remedy” (o). Expenses, however, which 
have been caused by wilful misconduct, or wilful neglect of duty, and 
which have not been incurred in the hond-fide execution of the statute* 
cannot, of course, be charged upon the trust-fund (ante, p. 654). 

Injuries from the non-repair of authorised public works. — When the 
authorised works have been constructed, the parties clothed with the pos- 
session of them are bound to maintain them in a proper state of security ; 
and if they are unable to do so from want of funds, or from causes over 
which they have no control, it is their diitj»^ to close the works to the 
public, or give notice of their dangerous condition ; for if they invite or 
encourage persons to use them, with knowledge that they will incur peril 
in so doing, and injuries are sustained from the dangerous condition of 
the property, they, or the funds they administer, will be answerable in 
damages for neglect of duty ( 7 )). 

Creation of nuisances in the hond-fide exercise of statutori/ powers . — 
Where certain contractors, acting under the directions of the Metropolitan 
Commissioners of Sewers, altered a sewer communicating with the plaintiff's 
drain, and thereby caused a nuisance to the plaintiff, for which he brought 
an action against the contractors, and the jury, in answer to a question 
left them by the judge, found that the contractors had, in making the 
sewer, acted bona fide under the orders and directions of the commis- 
sioners, it was held that the contractors Avero absolved from all personal 
liability for the nuisance. “ The object of the legislature,” observes 
AYightman, J., “ seems to have been in such a case not to leave the 
complaining party remediless, but to oblige him to bring his action 
against the commissioners as a body in the name of their clerk, in which 
case the liability would not be personal ; and any damages that might bo 
recovered would be j)ayablc out of funds at their disposal under the pro- 
visions of the 125th section, which provides for the payment of the# 
damages and costs recovered against the clerk in any sucl^ action (g^). 
Here there Avas no evidence of any negligence on the part of the con- 
tractors, the sewer having been properly constructed by them under the 
orders of the commissioners, and the nuisance to the plaintiff being the 
natural and necessary result of the making of the scAver. 

Wherever the mischief is the natural and necessary result of the doing 
of the act ordered to be done, and not the result of some collateral or 
negligent act not ordered, the maxim respondeat su 2 )erior applies (r). 

(o) Soufhampt. ^c. Bridge Co. v. Local PenhalJow^ Thompson v. North^Easit. RaiL 

Board. Southamp/,. 8 Ell. & 111. ; 28 Co., ante, p. ISk 

Law J., Q. H. 4 1. {g) U^ard v. Lee, ante, p. 058. 

(p) (tilths V. Trust. Liv. Dorks. Manley (r) HoUi v. Sitlingbourne, <tc. RaU. Co., 
V. Helm's Can. Mersey Docks v. 30 Law J., Exch. 81. 
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Pollution of streams and injuries to docJcs^ wharfs^ towing-paths^ , in 
the exercise of statutory powers. — By tlic Public Health Act (11 & 12 Viet, 
c. 63), s. 145, it is enacted, that notliing contained in the act shall bo 
construed to authorise a local board of health to use, injure, or interfere 
. with any watercourse, stream, river, dock, basin, wharf, quay, or towing- 
path in which the owner or occupier of any lands, mills, mines, or 
machinery, or the pro})riotors or undertakers of any canal or navigation, 
shall or may be interested, without consent in writing first had and 
obtained. Where, therefore, a local board of health constructs drainage 
works and pours the filth from public sewers into streams or watei'courses 
running through the private grounds of adjoining landowners, they’ cannot 
shelter the ratepayers or the public funds at their disposal from the con- 
sequences of the creation of the nuisance by showing that they acted in 
the exercise of the statutory powers conferred upon them (s). 

Although the inhabitants of a town may have a right to open their 
sewers into a river in the natural course of drainage, this docs not entitle 
them to foul the water with the contents of water-closets, and convert a 
sweet and limpid stream into a stinking sewer. The ordinary right of 
sending house-drainage into streams and natural watercourses, is like the 
right of drainage which exists in the case of adjoining mines u]>on 
different levels. From the necessity of the case, every ow ner of a mine 
must submit to the inconvenience of having the water of an adjoining 
mine upon a higher level dc.scend upon liis mine, .^o long as it descends 
in the natural cour.se of drainage (ante, p. 14); but that does not entitle 
the owner of the adjoining mine to throw upon him, in some other and 
m(»re objectionable way, water which might be allowed to dc.scend uj)()n 
him in a modified form, not occasioning the same amount of injury to his 
property ” [t). 

Nuisances from the negligent woricing of railways, — It does not follow 
that because a railway company is authorised to carry it.s railway acniss 
•>r alongside a public carriage-road, that it ip thereby aiitbori.sed to con- 
duct its traffic .so as to create a nuisanec. The comj)aiiy is not responsible 
for unavoidable innscs caused by its engines {u) ; but if the engine-driver 
iinnece-ssarily puts on the whistle, or unneee.ssarily lets off steam, or 
discharges mud or water when crossing or running alongside a jmblic 
carriage-road, and by so doing frightens horses lawfully traversing the 
highway, and causes them to up.set a carriage, the railway company will 
be responsible for the damage done (x). 

Creation of nuisances in the exercise of the statutory powers contained ii 

(«) AUt/rney-ftpn. v. Luton Local Board, of Birmingham, 4 K. & J. 542. 

2 Jut, N. S. IHO. MnnehtiUr, Sheff. dc. (u) Rex v, Peojte, 4 13, Ad. JiO. 

Jtnil, Co. V. Worksop Board of llvallh, 23 (j) Manch. d Miring, linil, Co, v. FnU 

Beav. lOH. j^^ton, 2 N. U. (1803), 7H ; ante, p. 21. 

\t) Wood, V. C., Att.'Gi'ii, V. Borough * 



657 


SECT. 1.3 TRUSTEES — COMMISSIONERS — LOCAL BOARDS. 

the Towns Improvement Glauses Act — By 10 & 11 Viet. c. 34, s. 24, 
power is given to commissioners and public bodies intrusted with the 
execution of the powers of the act, to construct sewers for the drainage 
of towns, and to carry such sewers through inclosed and other land, 
making full compensation to the owners and occupiers thereof, and to 
cause ^ch sewers to empty themselves into the sea or any public river, 
or to cause the refuse from such sewers to be conveyed to a convenient 
site for sale, for agricultural or other purposes, but so that the same shall 
in no case become a nuisance. And by s. 107 it is further enacted, “ that 
nothing in the act contained shall be construed to render lawful any act 
or omission on the part of any person which is, and but for the act would 
be, deemed to be a nuisance at common law.” If, therefore, commissioners, 
trustees, or any body corporate, intrusted with the exercise of the powers 
of this statute, create a nuisance by their system of drainage, they will 
render themselves, or the public funds at their disposal, responsible for the 
damage done (y). 

The Metropolis Local Management Act {IS & 19 Viet. c. 120) provides 
(s. 80), that where any work by any vestry or district board, done, or 
required to be done, in pursuance of the provisions of the act, interferes 
with, or prejudicially aflects, any ancient mill, or any right connected 
therewith, or other right to the use of water, full compensation shall be 
made to all persons sustaining damage thereby, in manner thereinafter 
provided ; or it sliall bo lawful for tlie vestry or board, if they think tit, 
to contract for the purchase of such mill, or any such right connected 
therewith, or other right to the use of water. 

If any vestry or district board, in the exercise of the powders conferred 
upon them by this statute, cause work to be done which is negligently 
and unskilfully done, and damage, is thereby caused to another, it is a 
proper case for an action (»r an injunction ; but if the work is properly 
done, and the injury is the natural and necessary result of the doing of 
the work, it is tlien a j)roj)er case for the statutory com})cnsation {z). 

Of the power to fake lands and streams for public pivrpo^es. — By the 
Wat^works Clauses Act (10 11 Viet. c. 17) it is enacted (s. 6), that 

where by the special act the undertakers shall be empowered to take or 
use any lands or streams otherwise tlian with the consent of the owners 
or occupiers thereof, they shall, in exercising the power so given to them, 
be subject to the provisions and restrictions contained in the Lands Clauses 
Con.solidation Act, 1845, and shall make to the owners and occupiers of, and 
all other partioseintercsted in, any lauds or streams taken or used for the 
purposes of the special act, or injuriously affected by the construction Or 

(y) AHorneymOenernl v. Borough of 20 Law J., Ch. 300. CoaU v. Clartneo 
Binuinyhonif 4 Kay J. 543. li(UL Co,^ 1 Russ. Ss M. 181* 

( 7 ) Staintony, 23 Beav. 233 ; 
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maintoiianco of the works tliereby authorised, or otherwise by the execu- 
tion of the powers thereby conferred, full compensation for the value of 
the lands and streams so taken or used, and for all damage sustained by 
Such owners, occupiers, and other persons by reason of the exercise, as to 
such lands and streams, of the powers vested in the undertakers, the 
amount, except where otherwise directed, to be determined in the manner 
provided by the Lands Clauses Consolidation Act. If, therefore, a company, 
under the powers conferred by this statute, takes the whole stream, it 
must pay the w’hole price of it ;.if it iiijuriouwsly affects it, compensation 
must be made in the ordinary w’ay. 

Before on entire stream can be taken, the company must proceed to 
have the amount of compensation assessed, ami paid or deposited, or 
security given, in the mode prescribed by the statute; ami the court wdll 
by injimctinn restrain them from diveiting tlie stream unless they have 
complied with tlio statutory requirements (a). 

If a company or public board, acting under the powers of the Lands 
Clauses Act, renuire only part of a building, &c., they may be compelled 
to take tlic whole, end have tlie value thereof assessed, and paid into court 
before they take possession of part (b). All fixtures, whether they be 
tenant s or landlord’s fixtures, form part of tbc premises which the com- 
pany may be required to value and take (c). 

Liranses to enter vpon Idnrl authorised to be taken for public works , — 
Where the owners and occupiers of land authorised to be taken for public 
W'orks have licensed the entry of a public board or company for the pur- 
pose of cnnimencing the construction of the works, they cannot revoke the 
consent once given and treat their licensees as trespassers, but minst resort 
to the statutory remedy fur com]K*ti.sation (d). 

Seizure and detention of (foods by (msto7n-huuse officers acting in the execu- 
tion nf statutory powers. — Bevenm^-ofticers, acting under an authority given 
them by statute to examine goods and iiiercbandi.se, in order to ascertain 
the amount of duty payable upon them, or whether they are goods that 
may lawfully be imported, arc not liable to an action for tlie seizure or the 
unlawful detention of the goods, unle.ss the goods are taken and kg])t an 
unreasonable time, and there lias been a clear abuse of authority on the 
part of the officers. If they, fairly and honestly believing that goods are 
liable to seizure, take and detain them, and the decision of the matter is 
referred to the proper authorities, they are not responsible for the detention 
of the property, although it may turn out that their judgment in the 
matter was erroneous, and that the goods ought to have bten examined and 

(fl) Firrtind V, Mayor dc. (tf Braftfrrdj Law J., Ch. 337. 

2 Jur. N. S. l/t"). (//) J)oc V. Leed* d; Bradford Bait. Ca.^ 

{b) fJilen V. Chat, dc. Rail. Co., 10 Q, B. 700 ; 20 Law J., Q. B. 4H6. 
30 Law J., Ch. 0():i. Knapp v. Lcfnd. Ghat, d Vov, R. C'o., 32 

fc) Gibbon V. IJamrUersmith Rail. Co., Law J., Excb. 230. 
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passed (e), B j 8 & 9 Viet. c. 87, s. 116, it is enacted, that if any infor- 
mation or suit shall {)e commenced or brought to trial on account of the 
seizure of any vessel, boat, or goods, &c., as forfeited by any act relating 
to the customs, wherein a verdict shall be found for the claimant, and it 
shall appear to the judge or court, before whom the same shall have been 
tried, that there was a probable cause of seizure, such judge or court shall 
certify on the record that there was such probable cause, and in such case 
the person making the seizure shall not be liable to an action on account 
of such seizure. 


HECTION II. 

OF STATUTORY REMEDIES FOR THE RECOVERY OF COMPENSATION FOR 
INJURIES AUTHORISED BY STATUTE. 

esfafjIiMtKj a rijht to statnforu compcimtiiom . — Compensation 
under acts of parliament authorising the execution of public works which 
may be productive of injury to private individuals can, in general, only 
be recovered in those cases wliere, except for the act of parliament, an 
action for damages would he maintainable. AVhore, therefore, the New 
Jliver Company, in the exercise of its statutory j)()wors, constructed some 
underground works which drew olf the water from the plaintiff’s well, it 
was hold that the plaintiff was n(»t entitled to compensation under the 
statute, as the company, in drawing off the water from the well, had not 
infringed any right of the plaintiff, or done anythyig which would have 
rendered them liable to an action at common law, independently of the 
statute ( /’). 

Of asccrlainimj the amount of statutory tlumaye by arbitration .— of 
the acts of parliament autliorising the execution of public works which 
may be productive of injury private individuals, direct compensation 
to bo paid to all pcrs()ns who have suffered injury from the exceutiou of 
the authorised works, and direct the amount of compensation in certain 
cases, if the amount is disjinted, to be referred to arbitration. The 
reference to arbitration is in many cases nuulo compulsory, for if one 
party refuses to ap])oint an arbitrator the other may do so alone. But 
that is confined to disputes as to amount, and not to the question of 

(<•) Jrtcohsohn V. Wnke, 7 Sr. N. 11. J.. M. CAV^\ 8 W. U.,Q. B. 179; 1 Law 

78t ; la haw J., C. V. 89 ; mile, p. f)(Ml. T. K., N. S. 29f>. //rv/. v. Afvtrop. Board, 

As to detention for freight, see 22 A' 29 dc., 92 liRW J., Q. li, 105 ; 8 Law T. R., 

Viet. e. 97, s. 2 ; ante, p. 91 Jt. N. S. 291), 

(/) New River Co. v. Johnson, 29 Law 
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liability to make compensation. If that is denied altogether, the question 
must be referred to the regular tribunals (g). An arbitrator has no 
jurisdiction to determine upon the question of liability, or any question 
of damage distinct from the damage naturally resulting from the exercise 
of the statutory powers, unless the parties mutually consent to refer such 
matters to him to decide upon (h). The award, therefore, merely settles 
the amount to be recovered, and if the defendant refuses to pay on the 
ground that he is not liable, the plaintifl’miist enforce his claim by action, 
and not by an application to the* court to enforce the award (i). 

The Public Health Act, 1818, s. 144, gives a right of full com- 
pensation to all persons sustaining damage by reavson of the exercise of 
any of the powers of the act, and directs that in case of dispute as to the 
amount the same shall be settled by arbitration. Under the powers of 
this statute a local board made a sewer, and in so doing cut a trench 
through the claimant’s laud, and the local board contended that no 
damage had been thereby done to the claimant, but the claimant con- 
tended that he had sustained damage, and was entitled to compensation, 
and it was held tint this clearly was a dispute as to the amount of com- 
pensation to be settled by arbitration, and that if the arbitrator found the 
damage nominal or infinitesimally small, he might find the amount of 
compensation to be nil (/j). Put when there is a dispute as to whether 
the act complained of was done by the local board, or as to some matter 
of fact which would, if found for the local board, show that there was no 
liability to make compensation, then the dispute is not within the juris- 
diction of the arbitrator. 

Damages recoverable before justices of the peace, and not by action , — 
When an act of parliament authorising the doing of an act which has 
been productive of injury to another provides that if tlie parties cannot 
agree upon the amount of compensation, the same shall be settled and 
ascertained by order of one or more justices of the peace, &c., the parties 
are confined to the specific remedy given by the statute, and have no 
choice of any other tril)unal in settle the amends in any case within the 
act (/) ; but if the powers of the act have been exceeded, or the thing 
authorised to be done has been negligently or carelessly done, and the 
damage is the result of negligence, then an action for damages must be 
brought, and the matter is not within tlni cognizance of the statutory 
tribunal appointed for settling the amount of statutory compensation (m). 
Under the Towns Improvement Clauses Act (10 & 11 Viet. c. 34), 


{(j) Eeg, V. Metrop. Ctm. 1 Kl. & Bl. 
902 . 

(A) lie Bgles, 11 Exch. 464. 

(i) Neivboft V, Metrop, Rail, Co., 2 N. 
R., C. 1*. 168. Reg. v. Lond. d Norths 
Weit. Rail. Co., post, p. 664. 


(k) Rradhy \. Roulhnmpt. Local Board 
of Health, 4 Ell. it Bl. 1018. 

U) Boyfeld v. Porter, 16 East, 20H, 

(m) Chillier v. Webster, 12 C. 13., N. S, 
700; ;U Law J., C, P. 610. WhUehouses. 
FeUoives, ante, p. 650. 
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the Railway Clauses Consolidation Act (8 Viet. c. 20), the Metropolis 
Local Management Act (18 & 19 Viet. c. 120), and other statutes 
authorising the construction of public works, it is provided that certain 
statutory expenses therein specified may be recovered as damages ; and by 
other sections of these statutes it is provided, that when damages are to 
be paid they are to be ascertained before justices. These clauses creating 
the right and providing a specific remedy, impose upon the parties 
seeking to avail themselves of the provisions of the statute the obli- 
gation of following the particular remedy given, and no other (w), 
unless the statutory remedy does not extend to and cover the whole 
right (o). 

Giving an appeal to the court of quarter sessions will not oust the 
Queen's courts of their jurisdiction {p\ 

Of the statutorfj reme/hj for the recovery %f compensation under the pro- 
visions of the Lands Clauses and Railway Clauses Consolidation Act . — 
The statute 8 9 Viet. c. 18, commonly called the Lands Clauses 

Consolidation Act, 1845, consolidates into one act certain provisions to be 
thereafter incorporated into acts of parliament, relative to the acquisition 
of lands required for undertakings or works of a public nature, and to the 
compensation to be made to the owners or occupiers of, or parties interested 
in, such lands, for any damage that may be sustained by them by reason 
of the execution of the works authorised by statute. If the claim for 
compensation by such persons is under 50/., it is to be settled (s. 22) by 
two justices ; if it exceeds 50/., the claimant may elect (s. 23) to have it 
settled by arbitration, or by the verdict of a jury (ss. 24-49). The 
General Conq)ensati on .Clause (s. 68) provides that if any })arty shall be 
entitled to compensation in respect of any lands, or of any interest therein, 
which shall have been taken for, or injuriously affected by, the execution 
of the works, and for which satisfaction has not been made, and the com- 
pensation claimed exceeds 50/., such party may have the same settled by 
arbitration or the verdict of a jury, as he shall think fit. And if lands 
required or taken for the i»nrposes of the undertaking, or injuriously 
affected thereby, arc in the possession of a person having no greater 
interest therein than that of a tenant from year to year, and such person 
be required to give up possession of the whole or of part of such lands 
before the c.xpiration of his interest tlierein, the amount of compensation 
is, if the parties difler, to be settled (s. 121) by two justices. The 
general words of the 68th section of the statute, therefore, are restricted 
by s. 121, so that the proceeding in cases falling within the latter section 
must bo in the mode there prescribed (y). But where no part of the land 

(a) Mntfor^ Ac. of Blnckhurn v. Parkin- Wils. 461 ; ante, p. 0*20. 

«o», 28 Law J., M. C. 7. (v) v. Mauchr. Ac. Rail. Co.^ 4 

(o) Shepherd v. //i/Av, ante, p. 34. Kll. & Bl. 103. Knapp v. Loud. Chat. A 

‘ (p) Leader v. Itfoxon, 2 'W. Bl. 024 ; 3 Dov. R. Co., 32 Law J., Exoh. 230. 
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of a tenant from year to year is required to be given up, but is merely 
injuriously afibcted by the execution of the works of a railway, the claim 
to compensation is regulated by s. 68 of the statute, and docs not come 
within the restrictive o])cration of s. 121 (/•). 

By another statute (8 vt 9 Viet. c. 20), commonly called the Bailway 
Clauses Consolidation Act, consolidating into one act sundry provisions 
to be introduced into acts of ptirliament thereafter passed, authorising 
the construction of railways, it is provided (s. 6), that in exercising the 
power given to the company to' construct a railway, the company shall 
make to the owners and occupiers of, and all other jiartics interested in, 
any lands taken or used for the purposes of a railway, or injuriously 
ailectcd by the construction thereof, full compensation for the value of 
the lands so taken or used, and for all damage sustained by such owners, 
occupiers, and other parties, %y reason of the exercise as regards such 
lands of the powers vested in the company, the amount of conqicnsation 
to be ascertained ‘^nd determined in the manner provided by the Lauds 
Clauses Consolidation Act. 

The statutory ismedy provided by these acts of parliament is sub- 
stituted in lieu of the ordinary remedy by way of action, so that parties 
aggrieved by anything done in the exercise of the powers granted by the 
statute must follow the statutory remedy, and cannot resort to an action 
for damages (s). The fact of the claimant being entitled to the com- 
pensation he reeks is a condition [>rec«ident to his right to avail himself 
of the machinery provided by s. 68 of the I..ands Clauses Consolid- 
ation Act. If, tlierefore, the claimant has no title to compensation, 
the whole proceedings before the arbitrator or a jury are coram non 
j ml ice. 

In cases of railway compensations, it has been held that the occupier 
of a house and sbo]) adjoining a railway is entitled to the statutory 
compensation for damage sustained by him in consequence of the dust 
and dirt from the railway works liaving penetrated bis sliop and damaged 
his goods, and driven away his customers {t\ or from the beer in his 
cellar being disturbed and clouded, and reiKhu*ed unfit to drink, from the 
vibration caused by the passing trains (//), or from the stoj)])age or diver- 
sion of a ])ublic thoroughfare, 2 ^^*<iv^c‘iiting customers from coming to Jjis 
shop, or from obstructing the access of light and air to ancient windows, 
provided iu all these cases that the act causing the injury has been 

(r) Smwn'n, in re, 31 Law.J., Q. B. 201. GaHke, 3 Mac. & G. 105; 20 Law T., Ch. 
(») Watkins v. Gt. Nortfu rn Rail. Co., 217; 0 Bail. Oas. 371. South Staff. Rail. 
IS Q. 15. Jolty V. Wimhlrflon, Co. v. Halt, ib. 4(X). 

Rail. Co., 31 Law J., C. P. Ofi. Chomher- («'» Loud, dt North-Western Rail, Co, v, 
lain V. WeslRtul, <Cc. B«i/. Go., 31 Law J., RraHlvtj, U Rail. Cos. 500; 3 Mac. & G. 
Q. B. 201. 

(t) Rost dt West Ind, Docks, Ac, Co, v. 
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authorised to be done hj act of parliament, and has been judiciously and 
carefully done in the 'exercise of the statutory powers. 

Wherever real property is depreciated in value by the construction of 
a railway, and the depreciation i» caused by that being done which, but 
for the powers contained in the act of parliament, would have been action- 
able as between the landowner and the company, that is a case for com- 
pensation under the provisions of the statute, and for the adoption of the 
statutory remedy, to the exclusion of an action at common law. Thus, if 
a private way of the landowner has been obstructed, or his enjoyment 
thereof infringed or rendered less convenient, by reason of the private 
way being crossed by a railroad, and obstructed by railway-gates, or the 
means of access to his house or land from the highway has been rendered 
less convenient, and the premises rendered less suitable for shops, a case 
for the statutory coini)ensatioii is made outfit); but where a public tnrn- 
pike-road is crossed by a railway, and no special damage has been sustained 
thereby, and no greater injury or inconvenience su fibred by a complaining 
party than that which is common to all the Queen’s subjects passing along 
such public highway, there is no ground for statutory compciisacion, and 
no action for damages is maintainable (,y). 

Of stntutorij compensations to tenants and occupiers of lands taken for 
public woj'ks. — In the case of lands under lease required for railways or 
undertakings of a public nature, it is enacted (8 9 Viet. c. J8), that 

every lessee shall be entitled to receive compensation for damage done to 
him in his tenancy by reason of the severance of his land for the purposes 
of the undertaking or otherwise, by reason of the execution of the works 
authorised by statute, and that if any such lands be in the possession of 
any person having no greater interest therein than as a tenant from year 
to year, and such person be recpiired to give up possession before the 
expiration of his interest, he shall be entitled to compensation for the 
value of his unexpired term or interest, and for any just alloAvance which 
ought to be made to him by an incoming tenant, and for any loss or 
injury he may sustain ; or if a part only of such lands be required, com- 
pensation for damage done to him in his tenancy by severing the lands 
held by him, or otherwise injuriously affecting the same. A lessee, there- 
fore, who has been obliged to give up his house and business for the 
purpose of a railway, is entitled to compensation for the loss he sustains 
in giving up his business, until he can get other suitable premises for 
carrying it on (c). 


(x) Glover v,^or(h Staff, Hail. Co., 10 
Q. fl. Moore v. Gi. South tt IVesf, 

K. CV, JO Ir. (I, L. Rop. 40. Chamhev 
lain V. Jrest End of London ^itc. Rail. Co., 
32 Law J., Q. H. 173. Senior v. Metrop. 
Rail, Co,f 32 Law J., Exch. 25. 


(y) Caledonian Rail. Co. v. Opilvy, 2 
Maeq. Sc. Ap. 23. 

(r) Jnhh V. Hull Hock Co., 1) Q. B, 
443. Chamberlain \. If est End, dc. Rail. 
Co., 31 Law J., Q. B. 201. 
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Notices by claimants of the nature and extent of the injury sustained^ and 
of the amount of compensation required. — Every owner and occupier of land 
who has sustained injury, or whose land has been injuriously affected by 
the execution of works of a public nature authorised by statute, must give 
notice in writing to the railway company, declaring whether he desires a 
settlement by arbitration or by the verdict of a jury, stating in such notice 
the nature of his interest in the lands in respect of which he claims com- 
pensation, and the amount claimed by him. If he desires an arbitration 
and gives the requisite notice, and iho compensation claimed is not paid 
or agreed to be paid, he will be entitled to have the amount of the 
compensation settled by arbitration, pursuant to the provisions of the 
statute (a). If, on the other hand, he desires to have the amount of 
compensation settled by the verdict of a jury, and gives the requisite 
notice (s. 68), and the amount claimed is not paid or agreed to be paid, 
the railway company is bound, within twenty-one days after the receipt of 
the notice, to direct the sheriff to summon a jury for settling the amount 
of compensation in the manner provided by the statute, and in default 
thereof the company is liable to pay to the party injured the amount of 
compensation claimed, and the same may be recovered by action in any of 
the superior courts (b). 

Where the owner of land taken by a railway company gave notice 
under s. 68 of this statute of his desire to liave the amount of compen- 
sation settled by a jury, and before the expiration of the twenty-one days 
limited by that section for the company to issue their \varrant to the sheriff 
-to summon a jury, the owner gave a second notice of his desire to have 
the question settled by a special jury under s. 51, which fixes no time for 
the issuing of the warrant, it was held that the company were bound to 
issue their vrarrant for the special jury within twenty-one days after the 
receipt of the first notice, or jjay the compensation claimed (c). 

Evidefwe on the trial of the inquisition before the sheriff's jury. — It is not 
competent to the sheriff’’s jury to determine the right of a claimant to 
compensation. It is for the court to decide upon the right or title of the 
party to be compensated, and for the jury to settle the amount, so tliat 
the amount has to be tried first and the title last (d). Neither the jury 
nor an arbitrator has any jurisdiction to incpiire into collateral matters, 
creating a head of damage distinct from the damage llowing from the 
exercise of the statutory powers, unless the parties mutually consent to 
refer such matters to them for their decision ( e). 

(a) 8 Jr 0 Vict. c. 18, ss. 25-37 ; ante, (d) Reg, v. Lond. d North-West. Rail. 
p. 659. Co., 3 Ell. & 111. 405. ilead v. Viet. A 

{b) 8 Jr 9 Vict. c, 18, s. 68. Pirn. Rail. Co., 32 Law J., Exch. 170. 

(c) Ofyn V. Jberdare Rail. Co., 0 C. B., Horrocks v. Meirop. Rail. Co., ib. Q. 11. 

N. S. 359; 28 Law i., C. P. 271; 7 W. (e) Re Ryles, 11 Exch. 464; 26 Law 
B., C. P. 443. J., Exch. 53. 
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Assessment of future contingent damages . — The jjiry have no right to 
assess prospective damages, unless there be an actually existing cause of 
damage proved before them. The provision respecting future damage isy 
that the jury shall assess the sum, of money to be paid by way of recom- 
pense for the future temporary or perpetual continuance of any recurring 
damage which shall have been occasioned by the exercise of the powers 
thereby granted. A cause of damage, therefore, must exist in some work 
of the company already done, to give the jury the power of computing the 
future damage. They then know what the injury is at present, how often 
it may accrue, and from these data they have the power of making a 
contingent assessment of damages. When no injury has been actually 
done, there is nothing in respect of wdiich future damages can bo 
assessed (/). When the amount of damage to be sustained in future 
years is not caj)able of being ascertained, and depends upon a variety of 
contingencies which may or may not occur, the compensation cannot be 
assessed at once and for ever in respect of this future contingent injury. 
But when it is capable of being known and estimated, it ought to be 
brought forward, and the amount of compensation assessed at once and for 
ever (r/). 

The cases relating to railways seem to establish that compensation is 
given in respect of the calculable damage caused, or to be caused, in or by 
the execution of the permanent works of the company authorised by the 
statute, such as obstructing ways, injuring lights, and not the uncertain 
prospective damage or injury which may or may not result from the use 
of the railway after it has been constructed (A). Thus, where the plaintiif 
and a railway comjiany, before a railway was constructed, referred to 
arbitration the sum to he paid by the company for the purchase of part 
of the phiintitT’s land, and as compensation for all injury and damage to 
his remaining estate by severance or otherwise, it was held that the com- 
I)ensation awarded related only to all damage known or contingent by reason 
of the construction of the railway on the land j^urchased, and to such other 
damage arising from the construction of the railway as was apparent and 
capable of being ascertained and estimated at the time w^hen the com- 
pensation was aw'arded, that it did not embrace contingent and possible 
damages which might arise afterwards, and which could not at the 
time have been foreseen by the arbitrator, and that the plaintiff was 
entitled, notwithstanding the award, to claim compensation for such 
damages (?). 

# 

(/) Varke, B., Lw v. miner. 2 M. & J., Q. B. 1 13. 

W. 841. (A) lirmdbpnt v. Imp. Gas Co., 26 Law 

(g) Rex V. Leeds d Selhg Rail. Co., 3 J., Cli. 281. 

Ad. & E. OIK). Retf. v. Aire A Cnldvr (i) Lawrence v. Gt. Northern Rail Co., 
Nav. Co., ao Law .t., Q. B. m. Croft 10 Q. B. 043. 

V. Lond. A NorthmWest. Rail. Co., 32 Law 
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Assessment of damages to which the clamant is iwt legally entitled — 
Removal of the inquisition hy certiorari, — If, upon an inquisition of damages 
resulting from the execution of works done under the authority of an act 
of parliament, the under-sherifi* has directed the jury to assess and. include 
in their verdict damages for an item which they ought not to have 
included, and there is reasonable evidence that they did include such an 
item in making their calculation, a certiorari clearly lies, inasmuch as the 
jury have thus committed an excess of jurisdiction ; and the excess of 
jurisdiction may be shown upon affidavits, and need not appear upon the 
face of the proceedings. Thus, where it was shown by affidavit that the 
under-sheriff directed the jury that tiiey might give compensation in 
respect of an alleged nuisance resulting from j>ersons standing on a rail- 
way platform, which iiad l)een constructed under statutory authority neai; 
the plaintiff's dwelling-house, and tlience overlooking the plaintiff’s 
premises, it was held that the nuisance was not a legitimate subject of 
compensation ; that the jury had exceeded their jurisdiction in giving 
compensation in respect of it, and as they had given one lump sum for the 
damage done, the court (plashed the impiisition (/:). Wherever, therefore, 
several items of claim are brought under the consideration of a sheriff’s 
jury, and it is doubtful whether they are all legitimate subjects of com- 
pensation, tlic proper course is for the under-sheriff to direct the jury to 
find separately upon each item, to guard against the quashing of the 
whole inquisition. 

Recovery of the amount of compensation assessed hy a jury. — Although 
the verdict of the jury and the judgment arc made records, they are not 
made records of any superior court, nor is there any ex[)res.s provision for 
any writ of execution to issue for enforcing them. The consequence is, 
that an action must be resorted to for recovering the amount (/). 

Declaration in actions for railway compensations. — The plaintiff’s 
declaration in an action for the amount of compensation assessed hy a 
sheriff’s jury under 8 Viet. c. 18, s. 68, usuully sets forth the plaintiff’s 
possession of a house or land, tliat it \vas injuriously affected by the 
execution of the works and tlic construction of the railway, and that the 
plaintiff was entitled to compensation ; whereupon he gave notice to the 
railway company, .stating the nature of his interest in the land, and the 
amount of compensation claimed hy him pursuant to the statute in that 
behalf, that the plaintiff claimed to have the amount settled by a jury, 
that a jury was duly impannclled and sworn, and the parties having 
t appeared and ^iven evidence before them, the jury assessed the amount of 
compensation for the injury to the house at, &c., and for the injury to the 

{k) Re pfmvj, 7 r:il. & Bl. nr,0 ; 20 Co. V. Ogihy. 2 Macq. 220. 

Taw J., Q. B. 225. Reg. v. South Wales (/) Coleridge, J., Req. v. Lond. d 
Rail, Co., 10 Q. B. 004. ' Caledonian Rail. Nerrth- West. Rail. Co., 3 JEll. & BJ. 468. 
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plaintiff’s business, at, &c., amounting in the whole to the sum of £- 
and that the slicrifT gave judgment for that sum to be paid to the plaintiff 
according to the provisions of the said statutes, and tliat the verdict and 
judgm«it were duly deposited with the clerk of the peace, by whom the 
same were kept among the records of the court of quarter sessions, yet 

the defendants had not paid to the plaintiff the said sum of £ , or any 

part thereof (;»). 

Pleadings — Defences — Traverse of the hifmj to the land, — The finding 
of the sheriff's jury on an inquisition under s. 68 of the Lands Clauses 
Consolidation Act (8 V’^ict. c. 18) is not conclusive ; and, therefore, in an 
action brought on such an iiuiuisition, it is competent to the defendant to 
traverse the allegation that the plaintiff’s property was damaged or inju- 
riously affected By the construction of the railway, or by the exercise of 
the powers vested in the company within the meaning of the act, and that 
the plaintiff was entitled to compensation under the provisions of the 
statute in respect of the same having been damaged or injuriously affected; 
or to plead these facts, and to prove that the subject-matters of the claim 
submitted to the determination of the sheriff's jury arc not such as are 
contemplated by the 68th section (//). 

If the sheriff’s jury had any jurisdiction over the sul)jcct-matter of 
the inquiry, and jjower to aw’ard compensation to the plaintiff, the defend- 
ant cannot afterwards, in an action ujion the judgment, set up as a 
defence that there was an excess of jurisdiction as to some part of the 
claim. In an action iqx)!! the judgment, it must be taken that there was 
jurisdiction, and the quantum of it cannot bo investigated, for if that 
could be done the plaintiff would liave to go dowm to trial prepared 
to pn>ve each part of his claim, and such a course would be most in- 
convenient. Where, therefore, an action was brought upon a judgment 
following an inquisition found before the sheriff in a proceeding by the 
jdaintiff to obtain compensation for an injury done to liis premises by 
works carried on under the authority of an act of parliament, and the 
defendant sought to bar the action, and prevent the plaintiff from re- 
covering, by proving that i)art of the damages was given in respect 
of an injury arising from the cutting off some water to wliicli the plain- 
tiff had no legal title, it was held tliat no such defence was open to the 
defendant in that action, and that if the sheriff’s jury haul improperly 
taken upon themselves to give damages in respect of tlie loss of the water, 
the matter should have been set right by certiorari, and the inquisition 
quashed (o). 

(wi) Chapman v. Mamn. Itail. ttr. Co., 1C7. ^ 

1 1 Kxch. *207 ; ‘27 Law ,1., Kxeb. 07. (o) Afortimvr v. S. W. liait. Co., \ Ell. 

(«) Chapman v. Monm. Hail. «fr. Co., & Ell. 3H2 ; ‘28 Law J., Q. B. 120. Cor- 
ut snj). Uvg. V. Loud, if* Nurth-Wvsi. Hail. riqal v. Land, d: Jil. Rail. Co,^ ft M. & Or. 
Co., :i Ell. & Bl. 408. Read v. Urt. 245. 

Statu, db Pirn. Rail. Co., 3*2 LawJ., Excli. 
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Remedy for subsequent unforeseen damages. — In respect of all damages 
which can be foreseen and ascertained at the time of the inquiry, there 
can be no further compensation. The assessment must “ be once for all ; 
finally; for all time” (j») ; but if, after compensation has been obtained 
for the known calculable injury, damage has been sustained which could 
not have been foreseen, and this damage is the natural and necessary 
result of the construction of the works authorised by statute, the remedy 
appears to be by resort to the sheriff’s jury, under s. 68 of the Lands 
Clauses Consolidation Act (y). Thus, if some violent storm has destroyed 
a portion of the earthworks of a railway, or if there has been a subsidence 
or fall of an embankment from purely accidental causes, and the accident 
and its reparation have caused injury to an adjoining landowner, the claim 
for compensation seems to fall within the compensatory clause of the 
statute. “ The damage resulting from the reparation of a mischief of 
this sort,” observes the Lord Chancellor, “ appears to me to be damage 
strictly arising from the carrying on of the works, and as much within 
the Lands Clauses Consolidation Act as if it had occurred before the 
opening of the railway. I sec no diflerence between the title to compen- 
sation of a person who has sustained loss by an unexpected land -slip, 
whether the accident happened before the line was opened, or two or three 
days, or two or three weeks, subsequently to that period ” (r). 

If, on the other hand, the subsequent injury results from negligence, 
or want of care and skill in the execution of the authorised works, or 
from the doing of some wrongful and unauthorised act, or for not doing 
what an act of parliament or a legal obligation rccpiires to be done, the 
remedy is by action (5), for no compensation is given, as previously men- 
tioned by s. 68 of the Lands Clauses Consolidation Act, or, generally 
speaking, by any compensation clauses in statutes authorising the com- 
mission of injurious acts, unless the injury is the natural and necessary 
result of the doing of the authorised act. If the act is a wrongful act 
notwithstanding the statute, the compensation clauses do not apply (t) ; 
and if the statutory remedy does not apply, an action for damage is, as we 
have seen, maintainable (u). 

(p) Croft Lnnd, A' Soiih-Wi'st. Itail. 10 Q. H. 010. Witkes v. Hvrujcrfirrd 

Cu., :t2 Law J., Q. B. M). Morkvi (Jo., 2 Se. 40.2, m ; 2 Binjr. ji. C. 

(y) Wore, in re,0 Kxch. 402 ; 7 Rail. 281. Btuinnll v. Loud, & J^oith-Wvst. 

Oils. 7HO. Glovhr V. L'orth Stajf. Rnil. Rail. Co./'M Law J., Kxch. 121. 

Cf\, 10 Q. B. 642. Loud, d North- West. (/) Rroadheut v. Imp. (das, dc. Co., 26 
Rad. Co. V. Bradley, 2 JMue. & (j. 336. Law J., Cli. 280. 

(r) Lane, d Bail. Co. v. Evans, («) Ante, p. 648. Blayrave v. Water- 

*5 Beav. 332. wtnrks, dc. Co., 1 Iliirl. & Norm. 385. 

(j*) Lawrence v. Gt. Northern Rail. Co., 
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SECTION III. 

REMEDIES BY ACTION AND BY INJUNCTION IN RESPECT OF INJURIES FROM THE 
negligent doing op THINGS AUTHORISED TO BE DONE BY STATUTE. 

Limitation of actions and notice of action in respect of things done under 
statutory authority. — Acts of parliament authorising particular things to 
be done by private individuals, generally contain a clause for the protec- 
. tion of persons acting in the execution of the act, whereby it is enacted 
that all actions to be commenced against any person for anything done in 
pursuance of the act shall be laid and tried in the county where the fact 
w^as committed, and shall be commenced within a certain limited period 
after the fact committed, and not otherwise; and notice in writing of such 
action, and of the cause thereof, shall bft given to the defendant one 
calendar month at least before the commencement of the action ; and lliat 
no plaintiff shall recover damages in any such action if tender of sufficient 
amends shall have been made before such action brought, or if a sufficient 
sum of money shall be paid into court by or on behalf of the defendant 
after action brought (ante, pp. 407-503). 

Limitaiion of actions in respect of things done under local and personal 
statutes — By 5 vfc G Viet. c. 1)7, s. 5, it is enacted, that the period within 
which any action may be brought for anything done under the authority 
or in pursuance of any local and personal acts (.r), shall be two years, or 
in case of continuing damage, then the action must be brought within 
one year after such damage shall have ceased, and so much of any enact- 
ment as appoints any other period of limitation is ropealeil. 

When it is said that a man does a thing in jnirsuance of an act of 
parliament, it is not meant, as wc have seen, that ho docs it in strict 
accordance with the provisions of the statute, nor is it necessary to prove 
that he knew of the existence of tlie act, or that he was intending to act 
in execution of it at the time he <lid the thing complained of, for a man 
may be acting pursuant to a statute without knowing it (//). 

Accrual of the cause of action and commencement of the period, of limita- 
tion. ^Whcrc the defendant, who was a surveyor of highways, dug into 
the plaintiff’s soil, threw' down fences, and erected a wall, and the High- 
way Act (13 Geo. 3, c. 78, s. 81) required the action to be brought 
“ within three months after the fact committed, and not afterwards and 
no action was brought within the three months, and after that period 
expired the surveyor raised the wall and ffnished it ; it was held that the 
raising of the wall was not a fresh fact committed within the meaning of 
the statute, and would not extend the period of limitation beyond the 

( r) Cock V. (Jent, 13 Law J., Ex. 24. 

(y) Bead v. Cokers 22 Law J., C. P. 201 ; auto, p. 600. 
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three months (r). But when the cause of injury was a digging in the 
soil of a street, and the excavation at first produced no injury to the 
plaintiff, but some months after it had been made it weakened the found- 
ations of the wall of the plaintilf’s house, and caused it to fall, it was 
held that the falling of the wall of the house constituted the cause of 
action ; that ho action was maintainable for the digging in the street 
until injury to the plaintiff resulted tlierefroin, and, therefore, that the 
time of limitation ran from the falling of the wall, and not from the time 
of the making the excavation (a)., A continuing excavation of this sort 
has been said to be a continuing nuisance, constituting a continuing cause 
of action so long as it is permitted to exist (b) ; and so is a continuing 
obstruction to a watercourse and flow of water (c). 

Of notice of action. -Ihe words in clauses of acts of parliament requir- 
ing notice of action to be givcfi “ in respect of anything done in pursuance 
of the act, or in execution of the powers thereof, apply to all cases where 
the parties are intending to act nj)on powers given l>y the statute, and 
not merely using it as a cloak for their own private purposes ” {d). Those 
words do not mean acts done in strict pursnanec of tlie act, because in 
such a case a ])arty would be acting legally, and w^uild not require pro- 
tection. They mean, that a party, to be entitled to tlie protection, must 
bona Jff/e and really believe himself to be authorised by the act (e). 
Though he may erroneously exceed the powers the act gi\;cs, or inade- 
quately discharge the duties imposed upon him, yet if he acts honafulCy in 
order to execute such jiowors, or to discharge sueli duties, lie is to be con- 
sidered as acting in })ursuance of the act, and is entitled to the protection 
conferred uf»on persons so acting (/). Wiienever, indeed, any action is 
brought against any one for anything done by the order, direction, or 
authority of a ])erson authorised to act in the matter, under the provisions 
of a jmhlic or a private act of pai’liament, it will generally be found 
necessary to give notice of action. It must be given in eases of nonf<*a>5anee, 
where the jiarty having undertaken to act in pursuance of some statute 
has failed to do what lie ought to have done ; as in cases of misfeazaiice, 
where he lias acted negligently or wrongfully in the execution of the 
act (<7). The notice must state positively that an action will be brought, 
and must in general state the cause of action (h). 

{z) Wordsworth v. Harlvy, I 15. A«l. C. HU!I. 

35* b (/•) Jlmfhcs V. BiwhJnnd, 15 M. & W. 

(a) Boherts v. Rend, 1C Kust, 217. Gnhif v. Witts, Canal Co., :5 jM. 

Bonnmi v. Backhouse. mU), pp. 17, 51H. S. 5 H!); aiite, p. 501. * 

{b) Ifolroyd, .1., Jlou'vtl v. Youu(j. 5 B. ( /’) Smith v. Wiltshire. 2 B. ife 15. (J20. 
dc (J. 208. CiUou V. Boddinyton, 4 li. & Smith v. Shaw, 10 15. A C. 2H4. 

( 7 ) Joule y. Taylor, 'i Kxeh. 58; oiite, 
{C) Whitehouse V. Fellowes, SO Law J., pp.’4n»-503. 

C. r. 305. ’ Mason v. Birkenhead Com. dc., 0 

id) Oakley v. Kensinyton Can. Co., 5 H. & N. 72; 20 Law J., Excli. 400. 

B. & Ad. laO. Beechy r. Sides, 0 B. & 
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Notice of action is required only where the action is brought for a 
tort or a quasi tort, and not for a breach of a specific contract (i). 

Notice of action to gas companies and trading corporations and their 
officers, — The right to notice of action has been extended by numerous 
acts of parliament to all sorts of trading corporations, joint-stock com- 
panies, and associations called into existence by statute for a variety of 
local and private purposes, and purposes of gain, so that whenever an , 
action of tort is brought against a company or association which is incor- 
porated or regulated by statute, or derives its powers from some special 
act of parliament, or against the officers of any such company or associa- 
tion, it will, in general, be necessary to give notice of action. This will 
be found to be the case in actions against many of the gas companies or 
their officers for things done by them under the powers or in pursuance of 
their several acts of incorporation, also against certain railway com- 
panies (^•) when there has been an omission of some duty imposed upon 
the company by the act, such as the non-repair of fences, or the charging 
or levying excessive tolls under the powers of their act of incorpora- 
tion {1 ) ; but when the action is brought against them for a breach of 
their duty as common carriers, no notice of action is requisite (m). 

Neither the Lands Clauses Act nor the Companies Clauses Consoli- 
dation Act contain any sectMjn rccpiiring notice of action to be given to 
companies in respect of things done by them under the authority of those 
statutes; but s. Ill of the Companies Clauses Act (8 Viet. c. IG), and 
s. 135 of the Lands Clauses (Vmsolidation Act (8 Viet. c. IS), entitle 
the company to a verdict, if before action they tender sufficient amends. 

Notice of action to toll and tax-collectors and revenue-officers, — Notice of 
aetif>n also is required to be. given in res])ect of things done by toll- 
collectors on turnpike-roads acting in pursuance of the General Turnpike 
Act, or certain special acts of parliament authorising the collection of 
toll (w), by rcvonue-oilicers (o), tax-collectors (;>), or coraraissioners 
and other persons acting in the execution of the several acts relating to 
the land-tax (7). If the officer has reasonable grounds for thinking that 
his duty recpiired him to do the injurious act complained of, he is entitled 
to notice of action (/■). if a toll or tax, though not legally payable, is 
demanded hona Jide by a collector, who intends to act right, and has fair 
and reasonable grounds fur believing that he has a right to demand the 

(i) Wightmnu, J., Jtnvis v. CnrUmj, 8 4 M. 'NV. (i»rtou\. fit. JVr&t. Rail, 

Q. B. V. (hrvnwvH, A I'owl. Co,^ 7 AV. ]{., Kx. 478; Law T. R. 

P. C. HUI. Davis v. Mayor, <l'r. of Stran- 240. 

sea, 22 Law J.. Exch. 2li7. (w) Watvrhoasr v. Keen, 4 B. C. 200. 

()fc) Carjme v. Land, if; liriyht. Rail. Co., («) Grevnway v. Hurd, 4 T. IL 550. 

5 Q. B. 747. {p\ tJeo. 0, c. 00, s. 70. 

(/) Kent V. iU, Western Rail. Co., 0 (7) 5 & (» Wm. 4. c. 20, s. 10. Thomas 

C. B. 725. V. Williams, 10 Law J., Excli. 87. 

(fw) Palrmx v. Grand, June. Rail. Co., (r) Daniel v. Wilson, 5 T. K, 1. 
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money, the collector is entitled to the statutory protection, and must have 
notice of action (s). But if a revenue-officer, toll or tax-collector, impro- 
perly, and without colour of right, extorts money by virtue of his 'office, 
and in plain and manifest abuse of the statute under which he acts, he 
will then lose the statutory protection, and will not be entitled to any 
notice of action. If he makes an impro[)er seizure of goods, and then 
• takes money as a bribe to deliver them up again, there is no statutory 
protection (/). If he makes a wholly unauthorised charge, and is guilty 
of manifest extortion under a threat of legal proceedings, or the pressure 
of a distress (m), he cannot shelter himself under the provisions of the 
statute. 

Notice of action against officers of local hoards of health. — A contractor 
who contracts with a local board of health for the digging of drains and 
wells and making excavations, is a person acting under the direction of 
the board within 11 & 12 Viet. c. G3, s. 139, and is entitled to notice of 
action for digging a htde in a public thoroughfare, and leaving it un- 
guarded and without a light, although the board might not be liable for 
the contractor’s act 'x). 

Notice of action against surveyors and persons acting in execution oj the 
highway acts. — The Highway Act, 5 & (] Win. 4, c. 50, s. 109, requires 
notice of action to be given for anything done in pursuance of the act. 
Where, therefore, a surveyor of highways left an obstruction of gravel 
and sand in a higlnvay, and had notice to remove it, and failed so to do, 
it was held that he was entitled to notice of action (//). And where a 
highway board, with their surveyor, tre.s])assed upon private grounds, 
and broke down a private gate in the assertion of a supposed right of 
way which had no existence, it was held that they were entitled to notice 
of action. The defendants,” observes Lord Denman, “ might believe 
that they were acting in execution of the power to remove obstructions 
in j)ublic roads w’ithout coming to a very irrational conclusion. The 
argument against it is, indeed, founde<l on a specific clause, which 
prescribes a dilfercnt C(nirse of proceeding to this end, but we are not 
prepared to hold that officers of this description are bound to argue on a 
comparison of clauses in a long act, and to decide correctly ” (z). Wher- 
ever, therefore, a surveyor is acting bond Jide in his public capacity as 
surveyor, he is entitled to notice of acti<»n («). 

A person acting as surveyor under an appointment in fact, though in- 
formal and illegal, is,«ncvertheless, entitled to notice of actioi^if he was 

(x) Waterhouse v. A'cen, 4 B. & 0. 24 Law J., Q. B. 3;I7, 

Jill. (y) Dnvh V. Curling ^ 8 Q. B. 21)2. 

(/) Irving v. Wilson, 4 T. R. 48fi. (z} Smith v. J/opper, 9 Q. B. 1014. 

(u) Vmphelhy v. iWLean, I B. & Aid. (a) Hardwick v. J/om, 31 Law J., 
42. Exch. 207. 

(ar) Newton v. A’Z/i*, 5 Ell. & BL 115; 
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acting in what he did in the hona-fide belief that he had been properly 
appointed (&). 

Tender of amends before action, — The statutes requiring notiec of 
action to be given further })rovidc, as wc have seen, that the action shall 
not be maintainable, and that the jury shall give a verdict for the defend- 
ant, if there has been a tender of suflicient amends before action (ante, 
pp. 503, 038). This is the case with the Lands Clauses Consolidation 
Act (8 & i) Viet. c. LS, s. 13;")) ; the Ilailway Clauses Act (8 & 9 Viet, 
c. 20, s. 139); the Waterworks Clauses Act {\0 & 11 Viet. c. 17, s. 84); 
the Harbours, Locks, and Piers Clauses Act (10 & 11 Viet. c. 27, 
s. 91); the Towns Im])ro\ oinent Clauses Act (10 & 11 Viet. c. 34, 
s. 209); the Coiniiiissioners Clauses Act (10 & 11 Viet. c. 10, s. 103); 
the Markets and Fairs Clauses Act (10 iV: 11 Viet. c. 14, s. 51); the 
Town 1‘olice Clauses Act (10 A' 11 Viet. c. 89, s. 72), and the Cemeteries 
Clauses Act (10 & 11 Viet. c. 05, s. 01). 

Parties to he made defendants, — All parlies who have been guilty of 
negligence or misconduct in the execution of public works under the 
authority of an act of parliaiuenL <‘r have excoodod the poN>ers intrusted 
to them (c), or who hav<‘ ncglecti'd a])nblie duty imj)osed upon them by 
statute, or by the common law (</), an*, as we Inive seen, liable to be sued 
by the party injured (ante, pp. 018-057); but if the injury of which 
the plaintiJf comjdains is the inevitable result of tbc execution of the 
authorised act, the liability uill be regulated and goveriied by the statute. 
VV'here an action vas brougl. igainst a municipal corp(n*ation for an 
injury to the plainti’V\ esc, bv • ison of the negligence of a servant of 
the corporatiem, win* iiad been (‘lujilnyed by them to chip a gas-pipe, and 
the corporation j)lea(h'd that the injury was done in the execution of their 
Local lm]>ro\ement Act, and without any in'gleet or mi^'Uianagement of 
the defendants otherwix* than lo their workman, and that tin* workman 
employed by them was well skilled and qualilied, it was held that the plea 
was no answer to the action (r 

Section 138 of * Ihiblic II alth Act, 18 IS (11 vV 12 Viet. c. 63), 
provides that the hical board of health of any non-corporate district may 
be sued in the name of the clerk for the time b(*ing concerning any 
matter or thing whatsoever relating to any matter done by them under the 
l>rovisions of the .act, and that the clerk shall be reimbursed out of the 
general district rate all costs and damages. By s. 144 full compensation 
is to be Qiadc out of the general or special district rates to all persons 
sustaining damage by reason of the exercise of any of the pow'crs of the 
act, which damage may be settled by arbitration in case of dispute, or be 

(h) llinjhvs liurklnndy 15 M. W. f'e., 30 Law .1., Kxrh. 57. 

355. (r) SvoU V. dr. of ManvhvsUr, 

U) Rvif, V. Knight, H W. li, 1 11. & N. 51) ; 2 11. & N. ‘.>04. 

{d) linylog v. Wtdvfrhmnfdon fVatrr^ 
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recovered in a summary way before justices if the sum claimed does not 
exceed 20/. And by s. 140 it is enaeted, that no matter or thing done 
by any member of the local board, or by the officer of health, clerk, 
surveyor, inspector of miisances, or other oilicer or person whomsoever 
acting under the direction of the local board, shall, if the matter or thing 
were done bund fide for the j)urpose of executing the act, subject them, or 
any of them, ])ersonally to any action, lial)ility, ‘laim, or demand whatso- 
ever, and that any ex])ense incurred by sucli local board, nienihcr, officer 
of health, clerk, surveyor, inspector of miisances, or other officer or person 
acting as last aforesaid, shall be borne and repjiid out of the general 
district rates levied under the authority of the act. 

Whore ])ublic health acts, or local acts for the improvement of 
towns, and the authorisation of ])ublic works to be effected through the 
medium of trustees or conimi.ssioners, or a board, enact that the trustees 
or the conmiis>ioners, or the board, shall and may be sued in the name 
of their clerk, it is generally meant that they must so sue and be sued ; 
so that an action for a ^M*ong done in the execution of the act cannot 
be brought againrt individual commissioners or trustees, or imiividual 
members of the board. In some cases these statutes require the action 
to be brought against tlie clerk (/) ; in otlu‘rs they require the action to 
be brought against tlie board in its statutory name, as a (puisi-eorporate 
body (</). If it is sued iii a wrong cor[»orate name, tlic misnomer must be 
pleaded in abatement. 

Cunirarfors and u'orhnen executing public \vork.s under the direction, 
and by the orders, of a local board acting in the exorcise of statutory 
powers, arc responsible in damages to parties who liave been injured by 
rea'^on of the negligent execution of tlie works intrusti'd to them to 
execute, altliougli tlie statute enacts that parties sliall not bo jiersonally 
liable for anything dune l>y tlieni in tlie bond-Jide execution of the 
statute (//). 

Ideadingfi — J^len of Xot (jnlltij . — The statute 5 it 6 Viet. c. (>7, s. 3, 
repeals so much of any clause or provision in any pulilic local and jiersonal 
act, or local and personal act, or in any act of a local and jiersoruil nature, 
as enables any party to }»lead the general issue only, and to give any 
special matter in evidence., 1'hc plea of Not guilty by statute, tlierefore, 
is not available for railway comjmnies, gas companies, trading corporations, 
local commissioners, or their sulMU’dinati's, or any persons acting in the 
execution of local acts for the improveiiieiit, lighting, and paving of towns, 
unle^is ib<;rc is some special enactment in that behalf overriding the pro- 
visions of the last-named statute. Whenever, therefore, the defence of 

(/) yllh'ti V. Ifaifirnni, 7 Q. \i. OTM. litmrfl fif Snuihnmpt. H Mil. & 151. HI I ; 
Jtuik V. inihfims, a U. .t iinti*, |»p. flOt. 

(y) H'otlhampf. dr. tlrirlijc Cu, v. ImvhI {h) Arihy v. Coleman ^ ante, p. 054.. 
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the want of notice of action is founded on the provisions of a local and 
personal act, it must be specially pleaded, and cannot be given in evidence 
under the pica of Not guilty by statute (i). Thus, a railway company, 
whose local and personal act re(|uires notice of action to be given to the 
company, must plead the want of such notice specially (Jc) ; and persons 
who claim to have acted under local acts for paving, lighting, watching, 
or cleansing towns (/), or any of the local and personal acts requiring 
notice of action to be given, must plead specially the want of such notice. 
If upon the face of the declaration of the cause of action there is nothing 
to show that the action is brought in respect of something done, or 
omitted to be done, in pursuance of the statute, the plea must contain an 
averment to that effect, and show on the record that the action is brought 
for some matter or causes of action in r(‘s[)cct of whicli notice of action 
ought to have been given. If it fails to do this, and the matter does not 
apjiear uj)oii the record, the plea will be bad aft(T verdict (m). 

Pkufi of tciuhr of amemk hefore acHon. — It is not necessary for a 
party who pleads a tender of anuMids before action to pay the money into 
court, as the tendc'i* is not a tender of any debt, but is a matter collateral 
to the defence. Jf the plaintilf chooses to renounce the tender, and 
prefers the chance of what he may gain by verdict, he has no claim 
to the amount tendered, and if the verdict goes against him he gets 
nothing (?/,). 

Pmjmcnt of monrt/ info court offer action . — The statutes for the pro- 
tection of persons wln^ have made a mistake in the exercise of a statutable 
authority, honestly believing that they were justified by it, further enable 
such persons, as we have s(M»n, if they have neglected to tender amends 
before action, to «iffer com[)ensation for the ^^rong they have uninten- 
tionally committed by the jiayment of money into court, and they enact 
that the defendant is to be entitled to a verdict if he has paid into court a 
sum Avhicli a jury may think an adecpiate compensation for the wrong 
suffered (ante, ]). 503). 

Pleas of jnstif cation under the authorit// of an act of parliament. — When 
the <lefence I'clied upon is that the act complaim'd of was dom* under the 
authority of an act of parliannnd, the defendant must justify under the 
act, unless the matter of justification is authorised to be given in evidence 
under a j)lea of Not guilty. When the defendant jnstilies under the 
statute, he may plead generally that the several acts, matters, and things 
of which the plaintiff complains, were lawfully done by the. defendant in 
exercise, and by virtue of the pow^ers and authorities given for that 

(i) Dnvey v. IVarne, 14 M. iStW. 208. 

(4-) Fsdu'ards v. (it. Wvstvrn Unit, (^n.^ 

11 c;. li. m). 

(0 Lauf v. J)ndd, 17 Law ,7., T*l. C. (»ri. 


(wl Gnrton v. (H. TfV.sL Jtait. Co.. 7 
AV. IL. Lx. 0. 178 ; x\ Tjiw V. P. 210. 
(w) Jonc.s V. (iftodiiy^ 0 M. & \V. 714. 
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purpose to the defendant by an act of parliament made, &c., inti- 
tuled, i^'C. (o). 

Evidence at the trial — Proof of notice of action. — When the statute 
requiring notice of action to be given specially directs that no evidence 
shall be given of anything not included in the notice, the plaintiff must 
prove the giving of notice, in order to lay a foundation for the other 
evidence (p). 

Where an act of parliament imposed upon a waterworks company the 
duty of repairing, renewing, and keeping certain Hre-idiigs in proper order, 
it was held that it was no answer to au action for damages resultii^ from 
a breach of this duty, to show that the tirc-jdngs were the property of 
anollier public body which was required to pay the costs and charges of 
keeping them in repair {q). 

Power of the Court of Chaucen) to ijrant an injurction to prevent 
unnecesaurn injur/j from the exerution of sUitutory pfocers. — The statu toiy 
right to compensation given by act of parliannnit to ])ersons sustaining 
injury from the c-.ercisc of statutory powers, does not abrogate the n'gu- 
lating and restraining jiirisdictiou of the Court of Chancery, for iK)thing 
would be more pernicious than to leave the large and ample powers so 
frequently conferred by act of parliament free from all control. Persons, 
therefore, having such i)ower.s will be restrained from exercising thetn so 
as to inflict avoidable and unnecessary injury upon others. 'J’hus, where 
a railway comjiany, in the exercise of its statutory j)owers, commenced the 
building of a bridge across a mill-race in such a way as to dimiui.sh the 
full force of the cuiTeiit and lessen the \vorking power <)f the mill, the 
Lord Chancellor by injunction prevente,d the erection of any bridge over 
the stream with arches of less dimensions than those rccomnn^nded in the 
report of a particular engineer (?•). Hero it was shown that the briilgo 
was altogether wrongly con.-itructed, and the ^vork negligently and ini.skil- 
fully done ; but where there is no proof of negligence, and the accruijig 
injury arises naturally and ncces>arily from the doing of what is autho- 
rised to be done, the court cannot interfere, but must remit tin*, injured 
party to the .statutory compensation for the damage, where that is pro- 
vided (s). 

The court will by injunction restrain public boards and coniinissioncrs 
from doing acts in excess of the statutory jiowers intrusted in them, and 


(o) it leaver v. Mayor of Afanrhvstrr, H 
Kll A in. 44; yr, Law J.. Q. Jj. nil. 
H'fitknijf (Jf. Nortiirrn /lot/. <U}.^ lU 
Q. U lail. As to t):c r»'j)licfitiori to this 
Jjlen. Sty fit. ir^s/. ftait. ffo.^ 

nl T.HW J., Q. p,. 1(H. 

(;i) Johnson v. 1 M. A: M. 414; 

ami see ante, pp. 0iWi4I; post, cli. 


(y) Ttayttoj v. Wotvrrhaiaitton U'a/tr^ 
irorks Co., I» II. A’ N. 5^41. 

(r) Coats y. Ciarmro liaii. (*o., ] Puss. 

A M. I HI. 

(.s’} Stainton v. Mrtrop. Itoard. «fr., 
r.cav. XVi ; Lmw .1., Cb. 400. /OW- 
fta/ph V. .S7. (irorqvs Cfstry, N. li. a I ‘4; 
Ch. 1 1 W. R. r>24 ; ib. 44. 
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from carrying out what they may be pleased to call the spirit of the act in 
an arbitrary maimer (t). 

Lijunctiou to restrain nuisances created by public bodies acting in the 
exercise of statuti/ry powers. — Where commissioners of sewers and boards 
of health have obtained statutory powers of drainage into rivers, streams, 
and natural watercourses, the power must be exercised so as not to create 
a nuisance or interfere with the private riglits of individuals (ante, 
pp. 133-161). If a riparian proprietor has a right to enjoy a river so 
far unpolluted that fish can live in it, and cattle drink of it, and the town 
council of a neighbouring borough, professing to act under statutory 
powers, pour their liousc-drainage and the filth from water-closets into the 
river in such quantities that the water becomes corrupt and stinks, and 
fish will no longer live in it, nor cattle drink it, the court will grant an 
injunction to ))rev(‘nt the conlinued defilement of the stream, and to relieve 
the riparian jiroprietor from the necessity of bringing a series of actions 
fur tlie daily annoyance (?/). 

In d(*eiding on the right of a single proprietor to an injunction, the 
court cannot lake into consideration the eircumstance that a vast po]mla- 
tion will suHer by reason of its interference. “ There are eases at law’,’’ 
observes Sir W. P. Wood, V. C., “ in which it has been held that where 
the <jUcstion aris(‘s b(‘tween two ]H)rtions of the community, the con- 
venience of one may be counterbalanced by the inconvenience of the other, 
wdierc the latter are far more numerous. Hut in the case of an individual 
chiiining certain ])rivate rights, and seeking to have those rights pro- 
tected, the (piestion sinijily is, whether he has those rights, and not 
wdiether a large' ])0])ulation will be inconvenienced by measures taken for 
their protection (./ ). 

Injunction ftt prerent nnsnsc by companies and public bodies of land 
acquired by them under statutory authority. — Acts of ]>arliamcnt com}>elling 
lamlowners to j»art wdth portions of their j>roj)erty for purposes considered 
beneficial to the public, are regarded as contracts made by the legislature 
on behalf of all ])er.sons interested under them, and the purposes for w'hieh 
the land is taken are of the essence of the contract, so that the landowuicr 
has a right to confine the use «»f the land to the specified pur})ose, and may 
obtain an injunction to restrain the company from devoting it to another 
and a difierent i)urpo.se {y). 

If any jmblic body authorised to enter land and construct works in the 
execution of statutory pow'ers, exceed the authority conferred upon them, 
and do acts ultra vires, the court will by injunction restrain their procecd- 

(0 Tinkier v. Wtoohuorth Umrd of Ch. npi; 0 h. T. K., N. S. 130. 

Works, 1 (iiif. 417 ; '2 De tl. A' .1. ‘JO I. (ri AU.-(ivu. v. Borouyh of Jiirminy'- 

(m) Wood, V. (!)., .Hfonn i/~(h‘H. v. /iroa, ut s\ip. 

Borouyh of /tirmhofhiina t K. S: J. r)2S. ( i/) Bostoek v. North Stuff. Bail. Co., 

Att.-Uva. V. Mftrop. Board, dv., ‘J N. U. 3 Siu. & Ci. 201 ; 4 Ell. it iU. 708. 
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iiigs and confine tliem within tlie limits of their jariscliction (-?), “other- 
wise tlic result may be, that after ymir projicrty has been taken and 
destroyed, after your house has been pulled down and a railway substi- 
tuted in its place, you may have the satishietion of discovering that the 
railway eoinpany was wrong, and that a pecuniary compensation is the 
only satisfaction you can receive for the injury” («). 

And whenever public bodies acting in the exercise of statutory powers, 
have failed to comply with any condition imposed by statute for the pro- 
tection of tbe public, the Court' of Chancery will, as wo have seen, by 
injunction prevent tlie exercise of the statutory authority until the con- 
dition pr(‘codent has been strictly fulfilled (b). 

(^) Tin/ilrr v. WnnUswortk JJisfrict Cn. 1 Ituil. 0. 151. 

Jioanl, Do J. & G. '/*) (jihsitn v. Jlammcnmilh liuil. Co.^ 

(ti) Jhtn. SaL\ Co. v. Xorth Miti. Half. ant*' p. 
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CHAPTER XVII. 

■ 

OF LIBEL AND SLANDER. 


SjiCiTioN I Of Uln‘l or irritivn slander . — 

DistinctiDii between shiiulor by word 
of mouth and slander in a published 
Avriting— Oral slander rendered action- 
able by beiii" printed and i^nblished 
— Kxeinption of the author and lia- 
bility of the publisher — What Avritin^s 
are libellous and actionable — Exideiice 
of malice — Privileged Avritiiigs and 
coniniunieiitiuiis --- 1 tefainaLorv writ- 
ing.-. ill conrl.s of justice- -Defamatory 
pi'titioiis to the Cjueen, to parlianu'nt, 
or to ministers or otlieers of state — 
(Jriniimitory eomniunicatioiis inadi* in 
iliscliiirge of a public or pi'i\.ite duty 
— Priminatorv 2»astoral letters- l>efa- 
matori letters respecting clergymen — 
I’livileged eonmiunic.Uions betAveen re- 
lations and friends — Privileged com- 
munii'ations by ]uirtie.s sp<‘ciall,> in- 
terested in the snbjoet-niatter of the 
coiiiiniiiiieation — lleekless and iiu’on- 
snlerale <*onni inn ieal ions — Diselo^nre.s 
made at the plainlilV’s nspiest — C'oin- 
mniiieations between sulisenbers to a 
I’liarity — Piivileged »-oinninnieali«»iis 
respi'eting the ebaraeter of servants — 
Comments in excess i»f the piivilego 
-■-KtVeet of addressing jiriAili'ged com- 
munication-^ to the wrong imrly — 
Keporls in nevv-.p:ipers of trials and 
jinu-eeding'. preliniinai*} thereto — IJe- 
porls of speeches in parliament, at 
vestries, and at puhlic meetings — 


Rex'ieAvs and criticisms in public 
IJttpers — Comments upon the public 
cluu*acter of public men — Disparag- 
ing criticisms by one tradesman upon 
the goods of a rival trade.sniau. 

Section ii. — Of oral slander. — Defama- 
tory Avords not actionable wntliout 
proof of special damage — Defamatory 
words actionable per se — In Avhat cases 
actionable words are rendered not 
actionable by precedent or siibseiiuent 
Avords— Defamatory words conceiniiig 
tradesmen ami professional men — 
Words imimling olfuial misconduct 
— Wovils reiidenal actionable by rea- 
son of si»e(;ial ilamage — Slanderous 
dcmineiatioiis from the piil[ut jaiiising 
loss of situation or empln>ment — Mf- 
fectofllii‘ ilisinissal laung a wrongful 
dismissal — I naiitboriscd repetition 
of Aorbal slander — Privileged com- 
mmiications by word of mouth — 
I’rivilegetl eliargcs and accusations (d‘ 
felony — I'rivih’getl statements before 
matrisl rates and judicial tribunals — 
Privileged comments by magistrates 
and judges — Of the inler])r(>tution and 
application of slanderous words — Shui- 
der of title. 

Skv ITON HI . — Of avtions and 'nohrtmruts 
fur I'dit’l find slomlvr.’^ (’onsolidalion of 
actions — 1‘arties, plendinj.is. defences, 
and eviilenee — Damages recoverable 
— Iiuliclineni for libel. 


SECTION 1. 

OF I.IllEL AN1> WlllTTKN SLANDER. 

Of the (1i<tinction between slander btj word of mouth and slaiida' in a pub- 
\ed uritimj , — Slander in writing or in print has always been considered 
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in our law a graver and more serious 'vrong and injury than slander by 
more word of mouth, iiiasmuch as it is aemnipaniod with greater coolness 
and deliberation, indicates greater malice, and is in general propagated 
wider and further than oral slander. JTence words of a depreciatory 
character, which, if spoken only, would not be aeJionablc, may become so 
by being put into writing or print and publislied. “ There is a very 
material distinction,” observes (unild, J., “ betwec'ii libels and words. A 
libel is ])um\shable both criminally and by action, >^hen mere speaking the 
words w’ould not be ])unisl'.able in eithei \'^ . speaking the words 

“ rogue " and ‘‘ rascal ” of any one, ai. .i; will not lie ; but if these 
words wci'c written and ].)ul)lished of any one, an action would lie (c). 
Merely to call a iiiaii a swindler, or a cheat, or dishonest j)crson by word 
of mouth, is not actio:. edde (r/), unless it ik* sj)oken of him iu his trade or 
business, so as to ha\c damaged him with his eustomei>. (c) ; hut if snek 
Words are publi^hed in writing or printing, they are actionable prr ae (/). 
Verbal retloetioiis njion the chastity of a }oung l.uly are not actionable, 
unless they have prevented her from marrying, or have been accompanied 
by special damage ; but if they are publislied in a newspaper, they are at 
once actionable, and substantial damages arc recoverable (^). 

Before, therefore, a person give" to oral calumny general notoriety, by 
circulating it in jiriiit, he must be prejiaivd to prove its truth to the letter; 
for he has no more riglit to take away tin* character of tlie plaiiititf, with- 
out being able to prove tlie truth of tin- charge that he has made against 
him, than he lias to lake his propert\ without being able to justify the 
act by which he p(i>"e"scd himself of it. “ Indeed," observes Best, 0 . »!., 
if w’c rctlect on the degree of siilVeriiig occasiomsl by loss of cliaracter, 
and conijaire it with that occasioned by loss of pruperty, the amount of 
the former injury far (‘xceeds that of the hitter” (//). 

()r<if shindti- Vfwlfrvd (u tiondhlr htj pritikf/ '(nd pnOI/fihrd — hlirntj)- 
tion of the atifli'ir mifl linhilltij nf the publisher. — Oral slander uttered under 
circumstances net rendering it uetieiiable, may, llnv-eforc, beconio action- 
able by being printe<l ainl jiublislied, and the jmblislicr may become re- 
sponsible in damages fur pnbli."liiiig and cireiilating in wTiiing wliat would 
not be actionable so Jong as it was circnhUeil only by word of moutli. In 
cases of tliis sort, tlic autlior who lias spo]a*n the words is exempt from 
all legal responsibility, while the man wlio prints tliem and circulates 
them in writing, and all who aid and assist therein, are liable to an 
action for damages (/). 

The injury to character resulting from the publication of slanderous 

\() AfttHsh'}!, 2 WiN. ii f//) Olinstian's fU. C«>in. ]2r», n. ti. 

Ct>. J)f. Crf^spiijinj v. WfUrstoy^ 5 Ihri'', 

(</) tSaiik V. Janhno. 2 H. P>1. M2. 40r». 

(i*) Itiu;. Ahr. Si.ANDiai, 15. (i) Af'dritjor v. Thwniks, Jk & (J. 

(/ ) Jenson V. /Stuart, 1 '1'. It. 748. 30. Ttwricy v. Ld. Kerry ^ 4 Taunt. 354. 
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writings is considered to be of far greater consequence than that arising 
from the rei)etition of oral slander. “ In tlic latter case, what has been 
said is known only to a few persons, and, if the statement be untrue, the 
imputation cast upon any one may be got rid of ; the report is not heard 
of beyond the circle in which all the parties are known, and the veracity 
of the accuser, and the previous character of the accused, will be properly 
estimated. But if the report is to be spread over the world by means of 
the press, the malignant falsehoods of the vilest of mankind, which would 
not receive the least credit where tlui author is known, would make an 
impression which it would require much time and trouble to erase, and 
which it might be difficult, if not impossible, completely to remove.” As 
to the question of the j)ublishcr of a libel being allowed to exonerate him- 
self from the responsibility of the act by naming the author, Of what 
use is it,** observes Best, .1., “ to send tin* name of the author with a libel 
that is to pass into a ])art of the country whore he is entirely unknown? 
The name of the author of a statement will not inform those who do not 
know his character, whether he is a person entitled to credit for veracity 
or not ; whether his statement was made in earnest or by way of joke ; 
whether it contains a charge made by a man of sound mind or the delusion 
of a lunatic ” (/.’)• 

It is no defence, therefore, to an action for a libel, to show that a 
ludicrous narrative in a nowsiuiper conceriiijig the plaintiff Avas only a 
repetition of a story told hy the plaiiitilf of liinihelf ; ‘‘ for there is a great 
dillerence between a man’s telling a ludicrous story of himself to a circle 
of his own ac([uaintancc, and a publication of it to all the world through 
the medium of a newsj)aiier ” (/). 

What writi/iijs am lihe/luiis and actionable , — All publications in writing 
or in print, inn)uting to another disgraceful, or fraudulent, or di-shonest 
conduct (;/<), or which are injurious to the private character or credit or 
another, »)r tend to render a man ridiculous or contemptible in the relations 
of private life, arc libellous, and an action for damages is maintainable 
against the w riter and publisher unless the publication ranges within that 
class j)f communications wliicli are termed privileged comniimieatious, 
jjrosently mentioned, or unless the libeller can prove the truth of the libel. 
To imjiute to a landlord that, in putting in a distress, he was colluding 
with an insolvent tenant, is libellous (//). Jt is a libel, also, to describe a 
njun in w'riting as an infernal villain” (o), or an ‘‘ itchy old toad ” (y)), 
or as being in insolvent circumstances and unable to pay his debts (<^), or 


(/i*) Dc Crvapiquy v. irrUeslvi/, i) Ihrig. 
40:;. 

(i) Want, (I IJiiiK- 115. 

(m) JJiqhq V. 4 lb A* Ad.‘ 
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(m) //flirt' V. Wilson f 0 B. & C. 015. 


(fO lielt \\ Stone, 1 B. &; P. XU. 

(p) irDuUl, J., fillers V. .\fouslei/, 2 
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ip) Metrop. Saloon Oin. Co. v. /latr- 
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as being a mere man of straw (/•), unfit to be trusted with money (s), or 
as being guilty of ingratitude to his friends and benefactors, or of miscon- 
duct in an office of trust, or of general misconduct, corruption, or neglect 
of duty in the management of business tliat has been intrusted to him to 
execute. 

Every publication in writing, imputing insanity to the plaintiff (t), 
or holding him up to public hatred, contom])t, or ridicule, or having a 
tendency to make him feared, or his society shunned and avoided, is a 
libel. To publish in writing, therefore, of a man tliat he has been guilty 
of gross misconduct, and has insulted two females and a gentleman in the 
most barefaced manner, is a libel (?/). It is a libel, also, to publish of a 
person soliciting relief from a charitable society, that she ])refers unworthy 
claims, and that she iias squandered away the funds of the benevolent in 
printing circulars abusive of the society s secretary (.i?) ; or to imiiuto in 
writing to the captain of a ship that his ship is unseaworthy, as the impu- 
tation reflects upon the personal character and professional eoiidiict of the 
captain. ‘‘ It is I'ke saying of an innkeeper or tea-d(‘aler, tliat liis wine 
or his tea is poisoiu\^ ” {y). To impute to a ])hysician of eliaraeter and 
eminence that he is concerned in vending (juaek medicines is also libellous; 
and, therefore, if a vendor of ]>ills falsely advertises his pills as being 
prepared and furnished by a physician in jiractice, without the authority 
of the latter, ho is guilty of a libel upon the [diysiciaii (-:). Jhit merely 
to write of a person that he has dune someth iiig in bad taste or manner, 
or that he has kept eompaiiy unworthy of his position in society, or of his 
position in his profession, is not actionable (a). 

To publish falsely in placards or newspapers, or througli the medium 
of letters or writings, of a publican, that his license lias been refused (A), 
or of a tradesman, that he knowingly sells bad articles, or of a gunsmith 
or manufacturer, that he is a bad workman and unable to turn out a good 
gun or other article, is actionable; but mere pulls between rival tradesmen, 
the one depreciating the other’s wares and exalting bis own above them, 
are defensible (c). It is a libel, also, to say in writing, of the publisher of 
a newspaper that he is a “ libellous journalist,” for the words eitlier mean 
that the plaintiff has been babitually publishing libels in his paper, rir 
that he has permitted them to be publisbed from baso and malicious 
motives. To show, tlicrefore, that the jilaiiitiff has been guilty, on one 
occasion only, of publishing a libel, is not enough to justify the use of 


(r) Eaton v. Johns^ I T)owl. N. S. 012. 
(«) Cherse V. Sralcs, 10 M. & W. I8S. 
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(y) Inyram v. Lawson^ 8 Se. 178. 


(r) Ctark v. Freeman^ 11 Roav. 117. 
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(tj) niijnell V. ]tazzard,’\ II. & N. 217 ; 
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Evans v. IlarluWy 0 Q. B. 021. 
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tlic term “ libellous journalist,” but the evidence would go in mitigation 
of damages (d). 

Where a man complains of a libel, written respecting an illegal trans- 
action in which he is engaged, the illegality of that transaction is an 
answer to his complaint ; but fraud ultra that transaction is not, on that 
account, to be imputed to him with impunity (e). If, therefore, a man is 
charged in writing with having cheated at dice, he is entitled to recover 
damages for the libel, although gambling and playing at dice are 
illegal (/). 

Of the evidence of malice , — Malice is said to bo the gist of an action 
for defamation or slander, but the word is not used in the popular sense, 
but in the sense the law puts upon the ex]>rcssion. In every case of 
ordinary libel, not being a privileged communication, the law implies 
malice from the very fact of the publication of the defamatory matter. 
“ Malice in common accej)tation,” observes Bayley, J., “ means ill-will 
against a person, but in its legal sense it means a wrongful act done 
intentionally without just cause or excuse. Jf 1 give a perfect stranger 
a blow likely to produce death, I do it of malice, because I do it inten- 
tionally, and without Just cause or excuse. If £ maim cattle without 
knowing whose they are, or if I poison a fishery without knowing the 
owner, 1 do it of malice, because it is a wrongful act done intentionally. 
And if I traduce a man, whether 1 know him or not, and whether I 
intend to do liiin an injury or not, the law considers it as done of malice, 
because it is wrongful and intentional. It eijually >Yorks an injury 
whether I meant to produce an injury or not, and if 1 had no legal 
excuse for tin; slander, there shall be a remedy against me for the 
injury it jiroduces. ^Vnd the law recognises the distinction between 
these two de.serii)tions of malice, — malice in fact, and malice in law, in 
actions of slainler ” {f). 

Where, therefore, the circumstances under which the communication 
was made do not ])reseiit any justifiable occasion for speaking or writing 
the defamatory matter, or show it to have been done either in pursuance 
of some duty, or for the purpose of endeavouring to enforce a right, the 
communication is deemed in law to be malicious ; and the circumstance 
of the jury having negatived actual malice in such cases does not get rid 
of the elhict of h*gal malice, and docs not render the communication 
justifiable (//). 

Privileged itriiings and conmnnications. — When a communication is 
fairly made by one person to another in the discharge of some public or 


Ui) Wnklvy v. (Jnoke, 4 Kxch. r)lH, (»/) /innmuje v. Prosser^ 4 1^. & C. *2.').'). 
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(/) UrcvUlc V. Chapman^ 5 Q. B. 744. 
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private duty, wlietlicr legal or moral, or in the conduct of his own allairs 
in matters where liis interest is concerned, “the occasion,” observes 
Parke, B., “ prevents the inference of malice, whicli the Jaw draws from 
unauthorised communications, and affords a ([ualiHed defence, depending 
upon the absence of actual malice. If fairly warranted by any reasonable 
occasion or exigency, and honestly made, such communications are pro- 
tected for the common couvcnicncc and welfart? of society, and the law has 
not restricted the right to make them within any narrow limits ” (/). 
“ The rule,” observes Lord Campbell, “ is, thai if the occasion be such as 
repels the presumption of malice, the communication is privileg(,'d, and 
the plaintiff must then, if lie can, give evidence of actjial malice : if he 
gives no such evidence, it is the office of the judge to say that there is no 
question for the jury, and to direct a nonsuit or a verdict for the defend- 
ant ; otherwise there might be a <picstion for the jury in every case \\hcre 
a master, liowever fairly, gives the character of a servant ; and if they 
conceived that thcr* was malice lurking in the mind of the master, they 
might give a verd'ct for the jdaintilfon the ground merely o^the com- 
munication having taken place; and this would apply to all ca^es in which 
the occasion has been said to repel the presumption of malice ” (/ ). 

Whether the circumstances under uhich a commnnicalion Was made 
constitute it a privileged communication or not is a ([uestion which the 
court has assumed the jurisdiction of determining. But if there is any 
dispute about those circumstances, the ([uestion must be submitted to a 
jury. It is essential to the existence of the privih^ge and j)rotection 
that the communication, under whatever circumstances made, should be 
believed to be true by tlie party making it ; for a person cannot shelter 
himself under the privilege if lie believes the charge imputed untrue, 
unless he at the same time declares his belief of its untruth, if a man 
knowingly makes a false charge, there is at once aetiial malice, and the 
privilege is blown to the winds. 

Defamaioru writinfjH in courts of justice . — An action for defamation 
will not lie for anything sworn or stated in tlnj etmrse of a judicial 
proceeding before a court of competent jurisdiction, smdi as defamatory 
bills or proceedings Hied in chancery or in the ecclesiastical courts, or 
afiidavits containing false and scandalous assertions against others (/). 
Therefore, if a man goes before justices of the peace and exhibits articles 
against the plaintilf containing divers false and seandalous charges con- 
cerning him, the plaintilf cannot have an action for a libel in respect of 
any matter contained in such articles, for the party preferring them 

(i) Tontjood V, Spyrhit/f 1 C. M. A: U. (A) Taptur v. Hawliins^ Ifi (J. H. UJJl. 

tilomerville v. Uawkins^ 10 C. H. (/) Jlnm \\',\. Wvstnn 
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PRIVILEGED WRITINGS AND COMMUNICATIONS. 


685 


SECT. 1 .] 

“ has pursued the ordinary course of justice in such a case ; and if actions 
should be permitted in such cases, those who have just cause for complaint 
would not dare to complain, for fear of infinite vexation” (m). There is a 
large collection of cases whore parties have from time to time attempted 
to get damages for slanderous and malicious charges contained in affi- 
davits made in the course of a judicial proceeding, but in no one instance 
has the action been held to be maintainable (u) ; but the libeller may be 
punished, and the abuse repressed by a prosecution for perjury, the result 
of which is to make the libeller infamous if he is convicted. 

Where the cause of action against a defendant was, that he falsely 
and maliciously, and without any reasonable or probable cause, went 
before a Commissioner for taking oaths in the Court of Chancery, and 
SAVorc an affidavit stating of the defendant, in his character of an auc- 
tioneer, that he conduct(‘d his business fraudulently and improperly, and 
that he Avas not, in the dej)onent’s opinion, a fit and proper person to be 
intrusted with the sale of C(‘rtain property then the subject of a suit in 
the (.^onr# of Chancery, and the court, upon the evidence before it, 
decided that the jilaintifT Avas not a fit and proper person to conduct the 
sale, it Avas hold that the allidaA’it, being made in the course of a judicial 
proceeding, could form no gnnind of action (o). Unt if the court has no 
jurisdiction in the matter, and no right to entertain the proceeding, and 
the charge is recklessly and maliciousl}" made, it Avill not be regarded as a 
privileg(‘d eommnnieation (/)). 

Jh’fumittonj petitions to the Qnecn^ the par! icwienf, or ministers or officers 
(ffstutCy respectimj the eomluet of m<uji strides and t fleers. — As all persons 
have an interest in the pure administration of iniblic justice, and as it is 
the duty of all j)crsons Avho Avitness misconduct on the part of magistrates 
to try by all means in their irower to bring such misconduct to the notice 
of those whose duty it is to incpiire into and punish it, it has been held 
that iretitions and memorials prepared bona Jide, and forAvarded to the 
proper authorities, complaining of the conduct of magistrates, and con- 
taining stabunents and allegations honestly believed to be true, arc 
privileged communications ; but if they are made on friv'olons grounds, or 
with knoAvledgc of their being untrue, or without knoAvledge of their 
truth or falsehood, and Avithout iinpiiry, when in(]uiry would have inado 
the. truth apjiarent, and Avonld have shoAvn the allegation of misconduct 
false, the calumniator Avill ho deemed to liavc acted from malicious 
motives, and his btatements will not be privileged (</). Petitions to tho 

(m) ('ntfrr y. PiA'on, I Co. Ub. ( ;>) Tlf/rlVf// v. Umw/, 4 Co. 14 b. T^etris 

(//) Hvinlrrson v. /Jroninhrail. i H. Lnof, HU. IJl. & Ell. 551; *.27 Laav J., 
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M:| Luav T. U. MlJi. ( 7 ) Ilarrisony. Bush, 5 Ell. A’ 151. .‘154; 
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king upon matters respecting wLicli the crown cannot directly interfere, 
and petitions to parliament, alihongli the petitioners, beside presenting 
them to the house, print them and distribute them amongst the members, 
fall within the same rule. All these are protected, that men may not be 
prevented by the dread of a prosecution or action from making communi- 
cations which may be beneficial to the public (?*). 

Defamatory statements respecting the conduct of public officers, 
contained in an application for the redress of a grievance, or to expose 
some public abuse made bona Jide to one of the king's ministers, who is 
supposed to have authorit}'^ to afford redress, do not render the party 
making the application liable to an action. 'J'hiis, where the creditor of 
an officer in the army sent a petition to the secretary-at-war, inclosing 
bills of exchange accepted by the officer, and containing statements 
derogatory to the character of the officer as a man of honour, and con- 
cluded with a prayer that the officer might be ordered to discharge the 
debts due on the bi^s, it was held, that although neither the secretary -at- 
w’ar nor the king had power to order the money to be paid, yettthat if the 
jury thought that the petition contained only an honest stat(>ment of 
facts, according to the understanding of the party who sent it, and that it 
was addressed to the secrctary-at-war bona fide for the purpose of obtain- 
ing redress, and not for the purpose of slandering the plaintiff, they 
ought, under a plea of Not guilty, to find a verdict for the d(‘fcndant (.s'). 
“Inasmuch as the defendant,'’ observes Maule, *1., “might, reasonably 
enough, conceive t]]at tlie public officer to whom be addressed himself 
had power to assist him in obtaining payment of a just debt, the occasion 
justified the communication, however mistaken tlic defendant might ho as 
to the extent of the jnrisdietion of the person to wliom he was addres.sing 
liimself’’ (/). But if the secretary of state lias no direct authority in 
respect of the matter complained of, and was not a competent tribunal to 
receive the application, the defendant is not exempt from responsi- 
bility (m). 

Criminatory communications by public officers nclinrj in discharyc of 
a public duty. — A criminatory comnuinicatiou made by a clerk of the 
j>e.ace to the justices at quarter sessions is privileged, provided it is con- 
fined to a statement of facts pertinent to a matter wliich it is his duty 
to investigate, and contains nothing but what the clerk of thci peace 
believes to be true ; but if he imputes improper motives to others, 
and accuses them of attempts to extort money by misrepresentation ; 
if irrelevant calumny is introduced into it, or it contains strictures 
upon the motives and conduct of others, which the facts stated do not 

(r) /><//«' V. A'i/?//, 1 Sftiirnl. 1^12. (/) Wonmnn v. lii(\ 15. 845. 
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warraut, he will exceed his privilege, and subject himself to an action for 
damages (.r). 

Crhninafon/ pastoral letters^ and printed communications from clergymen 
to their parishioners. — There is nothing in the position of a rector of a 
parish, or a vicar, curate, or any other minister of religion, which entitles 
him to publish or circulate defamatory letters in his parish, and such 
letters, though written and published under the gravest sense of duty, or 
the sincerest desire to improve the morals of the community, are action- 
able, if they cast serious imputations on the character or conduct of 
private persons. Where the schoolmaster of a national school, established 
in a parish of which the defendant was rector, had been dismissed hy the 
trustees of the seliool from his situation, and had then obtained possession 
of a dissenting chapel, and opened a school there, it was held that the 
rector bad no right to circulate letters in the parish injuriously reflecting 
11 ] )on the conduct of the schoolmaster and the tendency of his teaching, 
under the pretext that he was watching over the souls of his parishioners, 
and exertyig himself for their spiritual welfare. The parson in this case 
had, in a jia^toral letter to divers ]»arishioners, stigmatized the school- 
master as not being a rightly-disposed Christian, as being imbued with 
a sjarit of ojiposition to authority and the commands of Scripture, and 
designated his school as a schismatic school, iij^on which Cod’s blessing 
could not rest ; and he ivarned the rich against sujiporting it with 
subscriptions for money, and the j)oor against sending their children to it 
to be eilueated ; and it was hohl that the libel was not iirivilcged, and 
that there was e\ idence of malice for a jury. “ What was there,” observes 
]\laul(', fl., “ in the position of the defendant, as rector of the parish, which 
entitled him to circulate a defamatory letter, not only in his own, but in 
the adjoining ])arisli, and so endeavour to prevent persons from subscrib- 
ing and sending their children to the plaintilf’s school? It is difficult to 
understand how the slightest right to do so can be suggested. As rector, 
he might, no doubt, visit and remonstral.e with any of his flock; but 
'when a meritorious individual is about to si»t up a school, of which he 
disafiproves, bc'cause he thinks it may rival the school in which he takes 
an inten'st, that he should on that account cast serious imputations on 
that individual, and still be considered as having 2 )ublished a privileged 
communication, certainly seems a strange and inconvenient doctrine. AVc 
think that there was sullicieiit evidcuicc for the jury to infer malice, and 
that in dcitermining the ([uestion of malice, the particular nature of the 
libel itself cannot be excluded from the consideration of the jury. Indeed, 
it would be absurd for the judge to say to the jury, ‘ I will tell you what 
the libel was — you cannot look at it for the purpose of determining the 

(.r) Coo/fv V. inidis, T) Kll. wS: ]h. HIO; ‘24 Law J., Q. !>. 307. Popham v. 
l*irklnini, 31 Law J., Exuh. 133. 
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question of malice, but must consider the other facts given in evidence, 
without knowing anything whatever about the libel.’ The absurdity of 
that shows that it cannot he lavr. In this case the terms of the letter 
itself are not without the character of malice. Tlie endeavour to make 
the plaintiff’s conduct a matter of spiritual delinquency ; to represent it 
as something opj^osed not only to some worldly rule, but unchristian-like, 
and contrary to what would be done by a person who had faith in, and a 
willingness to obey, scriptural precepts, arc matters on the face of the 
libel which make it proper that the jury, looking at the libel itself, should 
say whether or not there was actual malice ” (w). 

Defamatory letters respecting clergymen^ addressed to the bishop df the 
diocese, will he privileged, if there was fair and reasonable cause for a 
resort to the bishop, but not if they were written on light and frivolous 
grounds. Where a parishioner wrote a letter to the bishop of the diocese 
informing him of reports current in the parish derogatory to the character 
of the clergyman, and throwing scandal upon the Church, and praying 
that an inquiiy might be instituted, it was left to the jury tq determine 
whether the letter was written with the malicious intention of slandering 
the jlaintiff to the bisliop, and giving currency to idle rumours, or with 
the honest intention of obtaining an inquiry (z). If the w riter of the letter 
has means at hand for ascertaining whether the rumours are true or false, 
and neglects to avail himself of them, and chooses to remain in ignorance 
when he might have obtaint'd full information, there would be no pretence 
for any claim of privilege. 

Privileged confidential communications between relations respecting the 
character of a party proposing marriage. — Where the defendant, being the 
son-in-law of a widow lady, to whom the plaintiff was paying his addresses, 
wrote a letter to the lady charging the plaintiff with various acts of gross 
misconduct, and w'amed her against listening to his addresses, it was held 
that the communication was privileged. “ If no explanation,” observes 
Alderson, B., ‘‘had been given of the circumstances under which the letter 
was written, the law would, from the contents, infer it to have been 
published with a malicious motive against the plaintiff*. But when it is 
shown that the parties were standing in circumstances of conffdence and 
near relationship towards each other, 1 think the defendant’s conduct 
justifiable, if he really believed in the truth of the statements which he 
made, though such statements were, in fact, erroneous, for it is for the 
common good of all that communications between parties situated as these 
were should he free and unrestrained. The whole question is, whether 
this is a hoaafide letter ” (a). 


(y) Gilpin v. Fowler^ 0 Excli. 027 ; 23 (a) Todd v. Hawkins, 2 Mood. llob. 
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Privileged confidential communications hetioeen friends to prevent an injury, 
— If a confidential coipmunication is honestly made between friends, 
purely to prevent an injury, and not for the purpose of slandering, the 
occasion justifies the act, and the communication is privileged {h). But 
no moral duty will justify the repetition and communication in writing of 
all the idle gossip a man hears to the prejudice of his neighbour. If a 
party is, under certain circumstances, under the pressure of a moral obli* 
gation to disclose the truth, he is, under all circumstances, under the 
pressure of a moral obligation to abstain from circulating and propagating 
falsehoods. No person, therefore, ought to hazard statements or asser- 
tions in writing injurious to the character of another, until he has by 
inquiry, where the means of inquiry exist, satisfied himself that they are 
founded in truth. The benefit to one man by the disclosure of the inform- 
ation, supposing it to be true, is counterbalanced by the injury done to 
another if it should turn out to be false. 

Where the defendant had received a letter from his friend, the mate 
of a ship, containing a long narrative of dangers which the mate hiul 
incurred from the drunkenness of the captain, and asking for the defend- 
ant’s advice, and the defendant, honestly believing in the truth of his 
friend’s statement, liandcd the letter to the shipowner, wdio dismissed the 
captain, and the latter sued the defendant for damages, the court were 
equally divided in opinion as to whether the communication was privileged 
or not ; Tindal, C. J., and Krle, J., being of opinion that the occasion and 
circumstances under which the communication took place, and the purity 
of motive of the defendant in making it, rendered it a privileged and pro- 
tected communication, while Creswell, J., and Coltman, J., were of a 
contrary opinion. “ Tt was not contended,” observes Creswell, J., “ that 
any legal duty bound the defendant to communicate to the shipowner the 
contents of the letter he had received, nor was the communication made in 
the conduct of liis own affairs, nor was his interest concerned. The 
authority for the publication, if any, must therefore bo derived from some 
moral duty, public or private, which it was incumbent upon him to dis- 
charge. I think it impossible to say that the defendant was called upon 
by any public duty to make the communication ; neither his own situa- 
tion, nor that of any of the parties conceniod, nor the interests at stake, 
were such as affect the public weal. Was there any private duty ? There 
was no relation of principal and agent between the shipowner and the 
defendant ; nor was any trust or confidence reposed by the former in the 
latter f there was no relationship or intimacy between them ; no inquiries 
had been made; they were, until the time in question, strangers; and 
the duty, if it existed at all, as between them, must, therefore, hate 
arisen from the mere circuinstaiice of their being fellow^subjects of the 

(b) Holroyd, J., Fainnan v. 5 B. & Aid. 
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realm. But the same relation existed between the plaintiff and the 
defendant. If the property of the shipowner on the one hand was at 
stake, the character of the captain was at stake on the other ; and I 
cannot but think that the moral duty, not to publish defamatory matter 
which he did not know to be true, was quite as strong as the duty to com- 
municate to the shipowner that which he believed to be true” (c). Here, 
however, the defendant had no means of ascertaining the truth or false- 
hood of the information, and the responsibility of acting upon it, without 
due inquiry, ought to rest with the shipowner. And if the defendant had 
been possessed of any personal interest in the subject-matter to which the 
letter related ; if he had been a part owner of the ship, or an underwriter 
on the ship, or haef any property on board, the communication of the 
letter to the shipowner ^’ ould liave fallen clearly within the rule relating 
to excusable publications ; and so, if the danger disclosed by the letter 
either to the ship or the cargo, or the ship’s* company, had been so imme- 
diate as that the disclosure to the shqiowiier was necessary to avert such 
danger, then, upon tlie ground of social duty, by which every man is hound 
to his neighbour, tlie defendant would have been not only justified in 
making, but would have been bound to make, the disclosure {( 1 ). 

Privtleffnl coniniunicatiom by parties having a peenniaru interest involved 
in the matter of the commvnicution, — A communication made by a person 
immediately concerned in interoftt in the subject-matter to which it relates 
for the purpose of jirotecting his oivn interest, in the full belief that the 
communication is true, and without any malicious motive, is a privileged 
communication, and protected from liability in an action for libel. Where 
a letter was written confidentially to certain bankers, conveying charges 
injurious to the professional character of a solicitor in the management of 
certain concerns which they had intrusted to him, and it appeared that the 
writer of the letter was himself interested in the aflairs which he supposed 
to be mismanaged, and wrote the letter bona fide under the impression that 
his statements were well Ibnnded, it was held that the communication was 
privileged. “ If a communication of this sort,” observes Lord Ellen borough, 
“ which was not meant to go beyond those immediately interested in it, 
were the subject of an action for damages, it would bo impossible for the 
affairs of mankind to be conducted ” (e). 

Among the various communications which have been held to be pro- 
tected in consideration of the private interest of the party making them 
may be enumerated, notices of the commission of an act of bankruptcy by 
the plaintiff, given by a creditor whose pecuniary interests required the 

(c) Crvsswell, J., Coxhead v. Richardn^ 08. Willes, Z.^Anunm v. Dammi 8 C. U., 

2 C. lb 005. JU nnett v. iJHtc.on, ib. OSS. N. S. 002, 

Bell V. Varke, 10 Ir. C. L. 11. 284. (/*) ArDftugall v. Claridge, 1 Cainx)b. 

id) Tindal, C. Cnxhvadv. Rirlumh, 200. 

2 C. B. 500. IVihoH v. Rohinsmiy 7 Q. B. 
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information to be given (/), and communications respecting the character 
of servants (post, p. 692). 

Reckless and inconsiderate communicatiom. — But it is not sufficient in 
every case of a confidential communication made by a party having an 
interest in the subject-matter thereof, to show that it was made hona fide 
and without malice. A man has no nght, as wo have seen, to make 
himself the medium of propagating scandalous and defamatory accusations, 
unless he himself honestly believes them to be true, and bis belief is not 
an honest belief if it is formed in a reckless and inconsiderate manner. 
If he has the means by inquiry of ascertaining wliethcr the charge is true 
or false, and neglects to make inquiry, and exercises no effort to arrive at 
the truth, his belief can hardly be said to be an honest belief; for whoever 
publishes and circulates in writing opinions and statements unfavourable 
to another, ought to be prepared to show that he had some reasonable 
ground for it. There is a wide distinction between reckless assertions 
made by a man who assumes to have a knowledge of the facts he com- 
municates, and honest communications made with a view to inquiry and 
information by a party interested in knowing the truth (gr). If a question 
is asked concerning the character of another, the party interrogated is not 
justified in giving a damaging answer, unless he has some fair and 
reasonable foundation for it. 

Disclosures made bond fide in the course of an investigation set on foot by 
the plaint if himself arc also privileged and protected. If, therefore, the 
plaintiff, or another party at the plaintiff’s request, writes to the defendant 
asking for information on some point affecting the plaintiff's character, 
and the defendant merely relates what he has heard, the communication 
is privileged (4). 

Communications between subscribers to charities, — Words spoken by one 
subscriber to a charity in answer to inquiries by another subscriber 
respecting the conduct of a medical man employed by the charity, in his 
attendance upon the objects of the charity, are not merely on account of 
those circumstances a privileged communication. “ There may be a 
thousand subscribers to a charity,” observes Lord Denman. “ Such a 
claim of privilege is too large ” (/). 

Privileged communications respecting the character' of servants, — One of 
the most ordinary and common instances of the application in practice of 
the privilege of protection to confidential communications of a .criminatory 
character, is that of a former master giving the character of a discharged 
servant, which, if given with lionesty of purpose to a party who has any 
interest in the inquiry, is a privileged communication, although made in 
the presence and hearing of a stranger (I). Even though the statement 

(/) Tilaekham v. Pugh, 2 C. H. Oil. (i) Martin v. Strong, 6 Ad. A E. 638. 

(9) James V. Poston, 2 Car. & K. 7. (A-) Toogood v. Hpyring, 1 C. M. & R. 

(A) Hopwood V. Thorny 8 0. R. 310. 103. 
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be untrue in fact, the master will be bold justified by the occasion in 
making the statement, unless it can be sliown to have proceeded from a 
malicious mind. IMalice may be established by various proofs ; one may 
be that the statement is false to the knowledge of the party making 
it, and if there is any evidence of wilful untruth in the statements as 
to character, there is evidence of malice to be submitted to a jury. 
“ Generally speaking, anything said or written by a master when he gives 
the character of a servant is a privileged communication, if made hona fide 
in answer to inquiries that have been addressed to him. It is not 
essential that the party making the communication should be put into 
action in coiisecpience of a third party’s putting questions to him: He 
may, when he thinks that another is about to take into his service one 
W’hoin he know’s ouglit /iot to be taken, sot himself in motion to induce 
that other to seek information and put questions to him. The answers to 
such questions given bona fidu^ with the iubontion of communicating such 
facts as the other j)arty ought to know, will, although they contain 
slanderous matter, come within the sco])c of a privileged communication. 
But in such a case it will be a question for the jury whether the defend- 
ant has acted bona fide, intending lioncstly to discharge a duty, or whether 
he has acted maliciously, intending to do an injury to the servant. When 
he volunteers to give the character, stronger evidence that he acted bona 
fide will be required than in the case where he has given the character 
after being rc(iuired so to do (/). 

If the employer has received credible information of the misconduct of 
a servant after the latter had left his situation, it is his duty to disclose 
the fact in answer to inquiries as to character, in order that a proper 
investigation may be made by parties interested in knowing the truth (?/?). 
If a good character is given to a servant, and then circumstances are 
discovered which show that the character was not deserved, it is the duty 
of the party who has given the good character to communicate the dis- 
covery to the person to whom such character has been given, and the 
communication, if made bona fide, is privileged and protected (71). But 
if it appear from the terms and language of the communication and the 
surrounding circumstances of the case that there was any malicious or 
spiteful feeling actuating the master when making the communication, 
then it is not protected. If, therefore, it be proved that the bad character 
given to the servant is false, and that the master knew it at the time he 
gave it, there is evidence of express malice, and the privilege is annihi- 
lated. If the master characterises Ids servant as a “ bad-tempered, lazy, 
impertinent fellow,” and the servant brings forward persons with whom 
he has previously lived who give him a good character, and contradict the 
allegation of his bad temper, laziness, and imiierti nonce, it is inciimheiit 

(0 PailUon V. yo/ifs, H K. & C. fjTH. (w) Child v. AJfleck, » & C. 403. 

(«) Otirdner v. ^ladc, 13 Q. B. 801. 
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on the master to give some general evidence, showing that he had a 
reasonable ground for using the language he did use, and that the 
statement was not totally unfounded and wholly devoid of truth. If he 
fails to give some general evidence of this sort, the charge against the 
servant will be considered reckless and unfounded, and there will be 
evidence of malice for a jury. Unquestionably,” observes Lord Alvanley, 
G. J., the master who has given a bad character of a servant to persons 
inquiring after his character, is not bound to substantiate by proof what 
ho has said; but it is equally clear that the servant may, if he can, prove 
the character to be false ; and the quostirm between tlie master and the 
servant Avill always in such case be, wliether what the former has spoken 
of the latter be malicious and defamatory ” (o). 

Whci-e tlie defendant liaving been asked for the character of her 
governess, and wliy she ])artcd with her, stated that it was “ on account 
of her incompetcncy, and not being ladylike nor good-tempered,” and it 
was shown that tlie governess had served the defendant above a year in 
that capacity, and liad becii twice favourably recommended by her during 
that year to other persons for a situation as governess, and general 
evidence was given of her coiiipctency, good temper, and ladylike manners 
by witnesses who were her personal friends, it w^as held that this evidence 
re<]uire(i some answer on the part of the defendant, and that in the absence 
of any evidence of the incompetcncy, bad manners, or bad temper of the 
governess, there was jiroof of malice for the jury. If,” observes PattQ- 
son, «!., “ the plaintilf makes out a prima facie case of malice, it certainly 
lies on the defendant to answer it. When it is said that he must prove 
the truth of his statement, it is not meant in the sense of truth absolutely; 
but he must show’ tliat the assertion w'as made with an honest belief of its 
being the truth ” (/>). 

Where a libel imputed to the plaintiff incompetency and unskilfulness 
in a particular transaction in which the plaintiff had been employed by the 
defendant, it w as held that it was not competent to the plaintiff to give 
evidence of general competency and skilfulness, without meeting the specific 
instance relied upon by the plaintiff (7). 

Where the plaintiff, being secretary of an association called the 
Brewers’ Company, w’as dismissed for alleged misconduct, and the defend- 
ant, who was a director of the company, and also a director of another 
company, called the London Nccrojmlis Company, of which the ])laintiff 
was auditor, called the attention of the directors of the last-named com- 
pany to the plaintiff’s misconduct and dismissal from the secretaryship of 
the other company, alleging that he had been charged with obtaining 
money from the solicitors of the company by ftilse pretences, and taking 

(») Itogers v. Cij/ton, M H. A’ P. 51)1. (jo) Fountain v. Boodhf 3 Q. B. 11. 

( 7 ) Brine v. Jiazalgeite, 3 Exch. 604. 
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up a bill of his own with it, it was held that the defendant might pro- 
perly, in his character of director of the Necropolis Company, make the 
communication he did, although it charged the plaintiff with the actual 
commission of the offence imputed to him, or amounted to an assertion 
on the defendant’s part that he believed the cliarges to be true ; for it 
was both his duty and interest to make the communication ; and it was 
hold that, in order to render the defendant liable in damages, actual 
malice must be shown, in the shape of proof that the defendant was not 
actuated by a justifiable motive, but by some evil intention towards the 

plain tift’ (O' 

Where the defendant, having given notice of dismissal to his footman 
and cook, they separately went to him and asked his reason for discharging 
them, when lie told each, in the absence of the other, that (he or she) was 
discharged because both had been robbing him ; whereui>on each brought 
an action for the words so spoken to the ether, it was held that the state- 
ment was privileged (i<). 

Comments in exc'^ss of the privilege , — The proper meaning of a privi- 
leged communicat'on,” observes Parke, B., “ is only this, that the occasion 
on which the communication was made rebuts the inference of malice 
prima facie, arising from a statement prejudicial to the character of the 
plaintiff, and puts it on him to prove that there was malice in fact, i,e, 
that the defendant was actuated by motives of personal spite or ill-will, 
independent of the occasion on which the communication was made” {t). 
This may be cbtablishcd by the language of the communication itself, by 
showing that it w'as made in virulent and abusive terms, and that the 
words used were stronger than the occasion justified. When the com- 
munication is in writing, the jury arc entitled to look at and read the 
writing, in order to judge of its true character. 

“ Any one, in the transaction of business with another, has a right to 
use language, hona fide, which is relevant to that business, and which a 
due regard to his own interest makes necessary, even if it should directly, 
or by its consequences, be injurious or painful to another ; but he has no 
right to make defamatory comments on the motives or conduct of the party 
with whom he is dealing.” Where, therefore, the defendant claimed a sum 
of money from the plaintiff, and the plaintiff’s clerk wrote, by direction of 
the plaintiff, to the defendant^ telling him that the plaintiff denied his 
liability, whereupon the defendant wrote to the clerk, alleging facts in 
support of his claim, and added, “ this attempt to defraud me is as mean 
as it is dishonest,” it was held that the comment was not privileged, and 
was libellous and actionable (w). 

• 

(r) //rtrrfw v. Thompson, 13 C. li. lUH. 577. 

(k) Manly v. mu, IS C. U. 544. (ii) Tus^m v. Evans, 12 Ad. & E. 73;]. 

(O Wrujht V. IVoodyate, 2 Cr. M. & K. 
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Of the effect of addressing privileged communications to a wrong party hy 
mistake, — It* does not appear to have been expressly decided, whether an 
honest mistake, made in sending a privileged communication to the wrong 
person, destroys the privilege, and subjects the party making the commu- 
nication to an action ; or how it would be if a gentleman, asked by letter 
for the character of a servant, should, hona fide^ write an answer, stating 
acts of dishonesty and immorality committed by the servant, and, by mis- 
take, address the letter to another person, different from the inquirer, 
although of the same name {x). 

Reports of trials containing defamatory matter, — “ Newspapers and other 
publications,” observes Tiiidal, C. J., ‘‘ which narrate what passes in courts 
of justice, arc, to a certain extent, privileged. No one can read their 
accounts of judicial proceedings without being sensible that, on several 
occasions, they do, to a cen tain extent, serve the cause of public justice. 
They ought therefore to be privileged, but their privilege must be 
restrained to occasions in which they publish fairly what passes in coflrt. 
Kverybody knows that the statement of counsel is ex parte, and that he 
is often instructed to make allegations which it is afterwards impossible 
to support in proof. If, therefore, after a cause has been tried, a dcjfama- 
tory statement by counsel, which the evidence has not at all supported, 
is published in a newspaper, the publication is not privileged^ because it 
is not a fair account of what passed in court ” (y). The cases in which 
reports of legal proceedings, whether ex parte or not, have been held to be 
libellous and actionable are, where the account published has been false 
or highly coloured, or where the reporter has added comments, allegations, 
and opinions of his own, renccting upon the character or conduct of 
others (c), or where the matters given in evidence and published are of a 
grossly scandalous, blasphemous, or immoral character (a). 

Publications of ex~parle statements and of proceedings preliminary to a trial, 
— “ Wo are not prepared,” observes Tiord Campbell in a recent case, “to 
lay down for law, that the publication of preliminary inquiries before 
magistrates is universally lawful, nor that the publication of such inquiries 
is universally unlawful. One of the resolutions of this court, in Duncan v. 
Thwaites (/>), lays down the doctrine that the report of a preliminary 
examination before a magistrate is unlawful, where the party accused has 
been committed or held to bail for an indictable offence ; there the actual 
pendency of a prosecution was a main ingredient in the decision : but 
where the party accused has neither been committed nor held to bail, but 

(jr) Harrison v. Bush^ T) Ell. Bl. JIDO. (r) Stiles v. Nokes^ 7 East, 402. Lewis 

Ijf) Saunders v. Mitts, 0 Bin^?. 2IH. v. CV<*mrwL Jl B. & Aid. 7 1 0. Andrews y, 

Hoare v. Silvertork, 0 C. B. 20; 10 Law Chajmuin, 0 C. & K. 288. 

J., C, P. 215. Bvaurhawps (Ld.) v. Cm/t, («) Jiex v. Carlile, 0 B. & Aid. IGU. 

Dyer, 285 ii. Currtf v. Walter, 1 B. &!*. (/>) 3 B. & G. 550, 

526. 
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absolved by the magistrate, we think we are at liberty to hold that an 
impartial and correct report of the proceedings is lawful. In the cases 
relied upon to estfblish the general doctrine that reports of preliminary 
proceedings before magistrates are not lawful, it will be seen that there 
were either vituperative comments accompanying the statement of the 
evidence, or some aggravation attending the publication of the report, or 
some peril which was likely to be caused to the person complaining of 
it "(c). 

The privilege is not confined to the publication of the proceedings of 
the superior courts. The dignity of the court cannot be regarded, and 
“ no distinction can be made for this purpose between a court of pie poudre 
and the House of Lords." 

A magistrate, ujion any preliminary inquiry res])ccting an indictable 
ofTcnce, may, if he thinks fit, cany on the inquiry in private, and the publica- 
tion of any such proceedings before hiir would undoubtedly be unlawful ; 
but while he continues* to ^\i foribus apertis, admitting into the room 
where he sits as many of the public as can be conveniently accommodated, 
and thinking thet this course is best calculated for the investigation of 
truth and the satisfactory administration of justice (as in most cases it 
certainly »ill be), the court in which he sits is to considered a public 
court of justice, provided the magistrate has jurisdiction over the matters 
brought before him, and authority to impiire into them. But “ if 
magistrates publicly hear slanderous complaints resjiecting matters over 
which they have no jurisdiction, a report of what passes before them 
is as little privileged as if they were illiterate mechanics assembled in an 
ale-housp " (</). 

Publication of speeches and proceedings in parliamenL — Information 
piinted merely for the use of members of parliament and circulated amongst 
them is privileged, but writings containing defamatory matter, though 
printed for the use of members, cannot lawfully be circulated amongst 
those who are not members of parliament (e). A member of parliament 
may make what reflections he pleases upon the character of others from 
his place in the Houho of Commons, but if he prints and publishes his 
speeches he will be responsible in damages if they are of a libellous 
character (/). 

Defamatory reports of proceedings at vestries and public meetings. — The 
principle which protects newspaper proprietors and others, who publish 
a fair^and correct statement of what takes place in courts of justice, does 
not extend to protect the publication of reports, speeches, and proceedings 

(r) Lil. Campbell, Lewis v. Levy. KlI. (e*) Hfockduk v. Jlansard. 9 Ail. &E. 1. 

Bl. & Ell. W ; 27 J.ttw .1., Q. B. 289. (/) Hex v. Creevey. 1 M. & S. 2H(). 

(rf) lb. 288. M'Gmfor v. Thwaites, 3 Rexy. Ld. Ahinydon^ 1 Esp. 220: cited 
B. & C. 24. ^0 Law J., Q. B. 107 ; 7 Ell. & Bl. 233. 
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at vestries and public meetings, or meetings of commissioners appointed 
to be holden by statute for public purposes. “ At such meetings,” observes 
Lord Campbell, things may be said very relevant to the subject in hand, 
but very calumnious ; and 'in what an unhappy situation the calumniated 
person would be, if the calumny might be published, and yet he could not 
bring an action and challenge the printer and publisher of the libel to 
prove its truth ” {g). 

Reviews and critiewns vpon authors. — “ Every man,” observes Lord 
Ellenborougli, “who publishes a book, commits himself to the judg- 
ment of the public, and any one may comment upon his performance. If 
the commentator does not step aside from the work, or introduce fiction 
for the purpose of condemnation, he exercises a fair and legitimate right ; 
but if he follows the author into domestic life for the purpose of slander, 
that will be libellous. Authors are liable to criticism, to exposure, and 
even to ridic#c, if their compositions are ridiculous, otherwise the first who 
writes a book upon any subject will maintain a monopoly of sentiment and 
of opinion respecting it, which would tend to the perpetuity of error.” 
“ Tlic critic does a great service to the public who writes down any vajwd 
or useless publication, such as ought never to have appeared. He checks 
the dissemination of had taste, and prevents people from wasting both their 
time and tlicir money upon trash. I speak of fair and candid criti- 
cism, and this every one has a right to publish, although the author may 
suffer a loss from it. Such a loss the law’ does not consider an injury, 
because it is a loss which the party ought to sustain. Jt is the loss of 
fame and profit to wdiich he was never entitled ” (A). 

“ The editor of a public ncws])apcr,” observes Lord Kenyon, “ may 
fairly and candidly comment on any place or sj)ccies of public entertain- 
ment, but it must be done without malice or view to injure or prejudice 
the proprietor in the eyes of the public. If fairly done, however severe 
the censure, the justice of it serwns the editor from legal animadversion ,* 
but if it can be })roved that the comment is malevolent, and exceeds the 
bounds of fair o])inion, then it is a libel and actionable” (»). 

Criticisms hi/ one public jo urmilist upon another. — It is competent to 
one public writer to criticise another and ridicule his sentiments and 
opinions, but he is not justified in making calumnious remarks on the 
private character of the individual, or imputing to him sordid and dis- 
honest motives, or base and dishonourable conduct. In that respect, the 
editor of a newspai>er enjoys a right of protection in common ivith every 
other subject [k). A paragraph in one newspaper, charging another with 

(if) Davisnn v. Dunvait^ 7 KIl. lil. Tipper, 1 Canipb. 1157. 

231 ; 20 Law J., Q. 11. 106 ; 7 H. ct N. (/) Dihdin v. Stran, 1 Esp. 20. 

80. Pophmn v. Pickhurn^ 31 Law J., {k) Lfl. Ellenborough, v. ZraW/, 

Jilxch. li‘l.*l. 2 Stark. 07. Campbell v. Spiittisu'ouite, 

(A) Carr v. Ilondj cited in Tabari y. 32 law J., Q. B. 185 ; 11 W. 11. 5C0. 
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being a vulgar, ignorant, and scurrilous journal, is not actionable ; but it 
is otherwise if it asserts that it is in low circulation, and calls the atten- 
tion of advertisers to the fact, as the plain object of it is to damage the 
sale of the paper, and diminish the profits from advertising (/). 

Works of art arc as much the subjects of criticism as the writings of 
an author. ** Any man has a right,” observes Lord Tcnterden, “ to 
express his opinion of them ; and however mistaken, in point of taste, 
that opinion may be, or however unfavourable to the merits of the author 
or artist, the person entertaining it is not precluded by law from its fair, 
reasonable, and temperate expression, although through the medium of 
ridicule. If it is unfair and intemperate, and written for the imrposc of 
injuring the artist in his profession, it is actionable” (m). 

Criticism vpc ^ handbills and advertisenients. — If a man circulates a 
printed handbill, or posts it up in a public thoroughfare, or advertises in 
the public papers, the liaiidbill, or the advertisement, is as j^uicli open to 
fair and candid comment and criticism as any ])ublished book or pamphlet. 
But those who criticise it mu^t not go out of their way to impute 
motives, and make reflections upon private character not fairly warranted 
by the terms and tendency of the writing or advertisement (a). 

Criticisms npo7i sermons, — The law permits comments to be made npoii 
the sermons delivered by clergymen from their pulpits, provided the com- 
ments are fairly, justly, and truly made. A clergyman also may be fairly 
characterised as a remarkably bad preacher, or as a preacher of erroneous 
doctrines, and if the parson sustains an injury from the criticism, it is 
injury for which there is no redress at law by damages. ’ But all reflections 
upon the private character or private conduct of the clergyman, calculated 
to bring him into disrepute with his parishioners, is libellous and action- 
able. The preaching of a sermon in the ordinary mode of a clergyman’s 
duty in the parish church does not make the sermon public property, so 
as to invite observation upon it, and authorise the same freedom of 
criticism and comment from the press in general, as is extended to the 
publication of a literary work (o). 

Comments upon the public charactei^ of public men. — There is a wide 
difibrcnce between publications relating to public and private individuals. 
Every subject has a right to comment upon those acts of public men 
which concern him as a subject of the realm, if he do not make his com- 
mentary a vehicle for malice and the indulgence of some private spite or 
pique. “ You have a right to comment on the public acts of a minister, 
upon the public acts of a general, upon the public judgments of a 
judge, upon the public skill of. an actor, but you Lave no right to 

(/) f/i V. 1 Esp. 4U0. («) Oathtnreole v. Miatl, 15 M. & W. 

(tn) Soiine v. KnhjlU, 1 M. & M. 74. «314. Hearne v. Slutvcil, 12 Ad. & K. 

(») Paris V. Levy, 30 LawJ., C. P. II. 719. • 
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impute to them such conduct as disgraces and dishonours them in private 

lifc”(i9). 

D&paraging criticisms hy one tradesman upon the goods of a rival trades- 
man are not actionable, uiiless it be proved that they have been mali- 
ciously and fraudulently made, and were false to the knowledge of the 
party at the time they were made. Thus, where a mineral oil-merchant 
got a chymist to test the quality of a mineral oil he had imported, and 
compare it with the oil sold by a rival oil-merchant, and then printed and 
circulated the chymist’s report, which spoke disparagingly of the plain- 
tiff’s oil in comparison with the oil of the defendant, it was held that this 
report was no libel upon the plaintiff if it was the result of a honafdc 
examination and comparison of the two oils, and contained nothing that 
was false to the knowledge of the defendant at the time he published 
and circulated it ((/). 


SECTION II. 

OF VERBAL SLANDER. 

When defamatory ivords are actionable, — The old cases respecting the 
liability of parties for the utterance of verbal slander are of the most 
unsatisfactory and contradictory character. “ They are,” observes Pratt, 
C. J., “very odd cases ”(r). At one period the courts seem to have 
regarded actions for slander, by word of month, with ^reat disfavour, and 
to have done all they could to discourage them ; at another time they 
favoured the action, because men’s tongues were growing more and more 
virulent and dangerous, and people were apt to take the law into their 
own hands, and revenge themselves on the slanderer if they failed to 
obtain redress in a court of justice (5). In some cases wo find judges 
complaining of the growth of actions for verbal slander, saying that they 
would spoil all communications between man and man, and' repress all 
expression of opinion, so that one would be afraid to speak disparagingly 
of the accommodation afforded by a particular inn, or of the wine sold 
therein, or of the surveys furnished by a particular surveyor (/). At 
another period we find judges lamenting the frequency of scandals and 
the license given to the tongue of the slanderer, and expressing their 
surprise that cases arc to be found in the books in which a clergyman 

(p) P(trmUtit'V.ConpIaniiJ\M. SeWAOH. (,v) Harrison v. Thornhorouaht 10 Mod. 
{ifi Yoanq V. Macrae, Law .1., CJ. B. lOH. 

0 ; 7 L. 'J\ U., N. S. 1154: : 11 W. II. 0;l. (/) Kintf v. Lake, 3 Ventr. 2S. Crofts 

(r) Button v. Heyward, 8 Mod. 21. v. Brown, 3 Biilstr. 107. 
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failed to obtain compensation in damages for an imputation of adultery (w), 
and tbat a schoolmistress had been declared incompetent to maintain an 
action for verbal charges of prostitution (x). 

“ The opinions of later times,” observes Holt, C. J., “have been in 
many instances different from those of former days in relation to actions 
for words, and judgments have gone different ways. These actions for 
words are scrambling things, that have gone backwards and forwards. 
And I have heard my T^ord Hale and tlnsiice Twisden say, that they 
knew no set rule for actions for words, but that all words stood upon 
their own feet. It is not worth wliile to be learned on tlie subject, but 
for my part, wherever words tend to take away a man’s reputation, I will 
encourage such actions, because so doing will contribute much to the 
preservation of • „he peace ” (//). 

Defamatory words not actionahh without special damage. — As the law 
at present stands, mere vitu])cration and abuse by word of mouth, how'ever 
gross, is not actionable, unless it is spoken of a professional man or 
tradesman in the conduct of iiis profession or business. Thus, to call 
a man a scoundrel, or blackguard, or a swindler, or a vogue, or to say of a 
man, “ You are a fellow*, a disgrace to the town, and unfit for decent 
society, on account of your conduct with whores,” is not actionable (z). 
Neither is it actionable to call a man a blackleg, unless it be shown that 
by the use of the term the defendant intended to impute to the plaintiff 
that he is a cheating gambler (a) i nor to say of a young lady that she is 
a notorious liar, an infamous w’rctcli, and has been all but seduced by a 
notorious libertine (h). Words ini|)Uting to a lady that she gets her 
living by impostufc and prostitutuui, and that she is a swindler, are 
not actionable without special <Iamagc (c) ; nor the wxjrds, “ He is a 
rogue, and has robbed and cheated his brother-in-law of upwards of 
2000/.” (d). 

Defamatory words actionable per sc vnthout pi'oof of any special damage. 
— But w*ords imputing an indictable offence are actionable se without 
proof of any special damage, as they render the accused })arty liable to 
the pains and penalties .of the criminal law ; such as words imj)uting 
felony, bigamy (c), forgery, the receipt of stohm goods, knowing them to 
be stolen (/) ; the careless or unskilful administration of mercury, or any 
other poisonous or dangerous drug, and thereby causing death {g) ; the 


(«) ParrotY, Cnrpetiier, Cro. Eliz. 002 ; 
Noy. 04. 

Per Twisden, J., Wharton v. H rooky 

1 Yontr. 21. Wilhp v. Efston, 8 C. J5. 
112. Ld. Denman, C. J., Auri‘ v. Crai-en, 

2 Ad. & E. 7. 

(y) Jiaker v. Pierce^ 0 Mod. 24. For- 
tescue, J., Button v. Jleywardy 8 Mod. 24. 

(z) Lumhy v. Allday ^ 1 Cr. <&Jerv. 301. 


SaviJv V. Janlinvy 2 11. El. 331. 

(a) Barnvtt v. AUttn, 3 H. & N. 370 ; 
27 J.aw J.,Excli. 412. 

(^) Js^nch V. Kn'ufhiy 8 Jur. N. S. 724. 
{dS mibyy. Elsfony H C. E. 142. 

\d) Hoptrnod. v. Thorn ^ ib. 313. 

\e) Ilrminy v. Power, 10 M. A W. 370. 
(/) Atfrrd V. Fartotn, H Q. B. 834. 

(y) Edsall v. liusscllj 6 Sc. N. 11. 601. 
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keeping of a bawdy-house (/i), or the doing of any other criminal or indict- 
able offence. But words conveying only a vague sort of suspicion in the 
mind of the speaker (e), uttered bona fide with a view of obtaining inform- 
ation, or by way of warning, ‘or spoken in grief and sorrow, for the news (1*) 
will not create any cause of action, as the circumstances rebut the pre- 
sumption of malice ; nor any words of mere suspicion or opinion, which do 
not convey any positive imputation of guilt (/) ; but if a man says of 
another, “ I Um thoroughly convinced you are guilty of stealing, &c. &c.,” 
this is equivalent to a positive averment of the fact (w). 

In what cases actionable words are rendei'ed not actionable by precedent 
or snhsapient words. — Simply to call a man “ thief ” is ]mma facie action- 
able, as it imputes felony, but if it appears that the word was used as a 
mere term of abuse, and that there was in point of fact no imputation of 
actual theft conveyed by {hem, there is no cause of action. Thus, where 
the defendant said of the plaintiff “ he is a damned thief, and so was his 
father before liiin,” but it appeared that the words were uttered in the 
heat of anger during a conversation respecting the plaintiff’s refusal to 
l)ay over some money which he had received as executor, Lord Ellen- 
borough directed a nonsuit, saying that it was manifest from the w^hole 
conversation that the words as used did not impute a felony (w). “ The 

jury,” observes Mansfield, C. tf., “ ought not to find for tlie plaintiff, if 
from the acconqianying words or the surrounding circumstances they 
believe tliat the defiuidant did not intend to impute actual theft to the 
plaintiff (o). 

Where the defendant said of the plaintill’“ thou art a thief, for thou 
hast taken my beasts under an execution, and I will hang thee,” it was 
licld that there was no actionable slander, for the reason given for the 
plaintiff’s being a thief, manifestly showed that he >Yas no thief at all, 
and that no theft had been committed {p). 

Defamatory words imputing to the plaintiff that he is afflicted with a 
contagious disorder are actionable per Thus, to say seriously and 
positively of a person that he has got the leprosy, or the pox, i's action- 
able, without proof of any special damage, because it causes him to be 
shunned and avoided by society {q). The imputation must refer to the 
time present, and not the time past, for words arc not actionable which 
merely impute to the plaintiff that at some previous period ho had the 
disease (r). 

(A) lirnyiie v. Cooper, 5 M. tt W. 250. (o) Mansfield. C. .T., Penfold v. IFest- 

(i) Tozer V. Mashjhrd, 0 T^^xch. 500. ode, 5 Jl. 1\ (2 N. II.) 005. 
fAr) Crawford v. ji/iddfeton, 1 Lev. 82. (p) case, 1 lloll. Abr. 51. Brit- 

(/) Com. Dij'. Action on the case for tidge\i mso, t Rep. ID. Bac. Abr. Slan- 
(lofamalion, ¥. 12 . 1 )Ku, R. 

(w) l*cake v. Ofdhnm, Cowp. 275. ( 7 ) lihodworih v. Gray, 7 M. A* Gr. 324 ; 

in) 'Phompson v. Bernard, 1 Ciimpb. 8 Sc. N. U.U. /amesv. /iid/cWt, 4 Rep. 17 b. 

47. Christie v. Cowell, Peake, N. R. 5. (r) CarslakvY. Mapledorani, 2 T. R. 475# 
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Defamatory words concerning tradesmen and professional men^ spoken of 
them in the way of their trade or profession, will sustain an action when 
such words would not be actionablp when spoken of a person having no 
trade or profession («). Words imputing to a tradesman fraudulent con- 
duct in the transaction of business, such as the use of false weights, are 
actionable per se, without proof of special damage (t) ; and so are words 
imputing to a tradesman that he is in the constant habit of cheating and 
defrauding his customers, and those who deal with him (w), and words 
imputing bankruptcy or insolvency to a person engaged in trade, such as 
if he does not come and make terms with me, I will make a bankrupt of 
him, and ruin him ” {x). 

But if one tradesman will pretend to be a greater artist than others, 
it is lawful for them to support their own credit in the same way and, 
consequently, it is not actionable for one tradesman to depreciate the wares 
and merchandise of another in comparison with his own. So long as it is 
a mere puff by one of two rival tradesmen, recommending his own articles 
in preference t'' those of another, it is defensible on account of the 
interest the defendant has in the matter ; but to say generally of a trades- 
man that he is in the habit of selling goods which lie knows to be bad, is 
actionable (y). 

Words imputing misconduct^ or gross ignorance or incapacity^ to profes- 
sional men^ in the discharge of their professional duties, are actionable /ler 
se, without proof of any special damage ; such as words imputing to a 
practising physician that he is a quack and a mountebank (<c), or that he 
has killed a patient through ignorance of the first principles of liis 
profession (a) ; or w’ords imputing to a surgeon or accoucheur the want of 
a proper qualification for his profession or business, or the want of skill, 
or of any professional requisite, or that liis character is so bad amongst 
his professional brethren that they will not meet him (ft) ; but words 
conveying an imputation against a medical man not necessarily connected 
with his profession, such as a general imputation of adultery, are not 
actionable (c); but if the statement be, that he has seduced or committed 
adultery with one of his patients, it w^ould be otherwise. 

Words imputing to a barrister that he has wilfully and corruptly 
deceived his client, and revealed the secrets of his cause, or that he lias 
given vexatious counsel, and seeks only to fill his own pockets, without 
regard to the interests of his clients, are actionable (jd) ; and so are words 


(s) Per Cur. Harman v. Delany, 2 Str. 
808. ^ 

(t) Orijfithx v. Leiois, 7 Q. B. (}.'). 

(it) Reeve v. Jlofgatc, 2 Lev. 02. 

(/•) lirown V. Smith, Hi C. B. 500. Ijd. 
Demnaii, C. J., Itobiustm Marchnnt, 7 
Q^B. 018. * 

(y) Rvans v. Harlow, fl Q. B. 030. 


( 2 ) Gvddart v. Ilnsclfont, 1 Boll. Abr. 
54. 

(a) Tutty v.Alewin, 11 Mod. 221. 

{b) Sonthee V. Denny, 1 Kxeb. 100, 

(c) Ay re v. Craven, 2 Ad. A: K. 2. 

{d) Snny v. Gray, 1 Boll. Abr. 57. 
King v. Lake, 2 Vontr. 
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imputing to a practising attorney that he is well known to be a corrupt 
man, and to deal corruptly in his profession (e) ; or words imputing to him 
that he betrays the secrets of his clients, or that he is ignorant of his 
profession, and is no lawyef, and that fools only go to him for law, or 
that ho is guilty of mal-practice, or is a cheat, a rogue, or a knave in his 
profession (/). But mere vituperative language or general abuse of a 
professional man is not actionable, unless it has reference to his conduct 
ill his profession. Thus, to call an attorney a cheating knave is no£ 
actionable, but to say that he cheats his clients is actionable {g). In all 
actions founded on words imputing to a pAfessional man conduct which 
disgraces and injures him in his profession, it must be averred and 
proved that the plaintiff was in the exercise and practice of his profession 
at the time of tlic utterance of the slander ; for if he has ceased to exercise 
his profession or employment at the time the words are spoken, the words 
are not actionable, on the ground that they were spoken of him in his 
profession (A). 

To say of a beneficed clergyman that he is drunk in church, or that- 
ho preaches false doctrine, lies, and malice, and ought to be degraded (f), 
or that lie is an old rogue, and a contemptible fellow, hated and despised 
by his parishioners (A), or that he has preached a seditious sennon, and 
has moved the people to sedition (/), is actionable : words also imputing 
fraudulent and dishonest conduct to a bencliced clergyman in some clerical 
matter (?n), or accusing him of incontinence, or the preaching of false doc- 
trine, are actionable, as they tend to injure him in his professional cha- 
racter, and, if true, to subject him to a deprivation of his benefice, and to 
a degradation of orders, and, consccpieiitly, to a loss of temporal emolu- 
ment. But if at the time of the speaking of the words the plaintiff is not • 
beneficed, and is not in the actual receipt of professional beneficial emolu- 
ment as a preacher, lecturer, curate, or the like, there is no actual 
damage, and an action for slander is not maintainable. “ If the plaintiff 
be in orders merely, and not in possession of any temporal advantage, as 
liaviiig professional occupation, the only remedy appears to be in the 
Ecclesiastical Court ” (u). And whenever the words imply only general 
abuse, and do not affect the plaintiff in his professional and clerical cha- 
racter, they are not actionable without proof of special damage (o). 

Words imputing ofjidal misconduct to a person in an offwc of profit or 

(c) Btrrhley's cjise, 4 Hep. 16 a, pi. 0. (A*) Musgrare v. Bovey, Str. 646. 

^/) Banka AUctij 1 Koll. Abr. 54. (/) case, 4 Co. 16 b. 

Baker v. Morfue, Sid. 627. Day v. BuHcTy (?/i) Bctnltcrton v. Colls, 11 Q. B. 461; 

6 WUs. 56. 16 Law J., Q. 11. 406. 

(y) Alleston v. Moor, Hot. 167. (w) GaJtwcy v. Marshall^ 0 Exch. 295 ; 

(/i) Bellamy v. Bnrch, 16 M. & W. 560. 23 Law J., Exch. 78. 

(/) Dodd V. Robinson, Aleyn, 63. (o) Pemberton, v. ColU^ 10 Q. B. 473; 

Cranden v. Wuld4:n, 3 Lov. 17 ; 1 lioll. 16 Law J., Q. B. 403. 

Abr. 58. 
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trust are actionable pei' se. Tims, to say publicly of a man who is in the 
onjoyinent of an office of lionour, profit, or trust, that he is wanting in 
integrity in his office, or that he habitually neglects his official duties, or 
that he is a corrupt man and takes bribes, is actionable ; but if the words 
merely impute to him want of ability and general unfitness for his post, 
the words are not actionable without proof of special damage (/>). When- 
ever words arc sought to be made actionable oa the ground that they were 
spoken of a man in office, it must be shown that they were spoken of him 
in his character or conduct ifi his office, and that they impute to him the 
want of some qualification fSr, or misconduct in, his office ; for if they 
impute to him only general misconduct and unfitness for his situation, 
they will fail to support an action, without proof of special damage (q). 

Words rendered actionable btj reason of special ilamarje. — If any special 
damage has been sustained by the plaintifi* by reason of the utterance of 
slanderous words, an action for damages is then maintainable. Thus, to 
say of a spinster that she is in the family way, or that she has had a child, 
is not per se x'tionable ; but if the girl is al>out to be married, and she 
loses her marriage in consequence of the utterance of the slander, a very 
grave cause of action arises (r). If, in consequence of the utterance of 
slanderous words by the defendant, the plaintiff ha^ lost a situation, or 
been refused employment, there is s})ecial damage resulting from the 
wrongful act, capable of maintaining an action. Thus, where the plaintiff 
was chaplain to a peer, and the dcfeiidaiit falsely alleged of him that he 
had had a bastard, whereby be lost the chaplainship, it was held that the 
plaintiff was entitled to maintain an action for compensation in damages 
on the ground that the chai»lainshi}) was a temporal preferment (s). But 
• loss of the society, comfort, and attention of friends; or the loss, by a 
married woman, of her luisbaiurs society and conjugal attentions by 
reason of slander, is insufficient “ special temporal damage ” to support an 
action (<), unless the slander amounts to an imputation of adultery on the 
wife, and the husband leaves her in consoqiieiicp of such imputation (?/), 
Slanderous denunciatmis from the pulpit causing loss of custom, situation, 
or mployment, — If a priest or clergyman, or minister of any religious 
denomination, singles out any particular member of his congregation, and 
denounces him for misconduct in his trade or profession, or in the execu- 
tion of any office of trust, or if- he defames him generally, and slanders 
him in the face of the congregation, whereby he loses a situation, or is 
dismissed from his employment, and sustains special damage, the priest 
or clergyman will be answerable in damages, if he cannot prove the truth 

if) Hfic. Abr. Slander, B. (a) Payne v. Bvanmorrh^ 1 T^ev. 248. 

(v) Lnmhy v. AMay, 1 Cr. & J. 301- (/) Lynch v. Knight, « Jur. N. S. 724. 

H'jpinmd V. Thorn, H C. B. 313. (w) Per Ld. Campbell and Ld. Crau- 

(r) Vavisv, Gardiner, 4 Co. 10 b, jd. 11. worth, ib. 731. 
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of ths charge he makes ; for no minister of religion has a right to 
propagate slander under the guise of disseminating religious truth or 
repressing vice (v). Where the plaintiff, in his declaration of his cause 

of action, set forth that he, was a parishioner of S , and that the 

defendant being the vicar there, and intending to scandalize the plaintiff 
and bring him into bad repute with his neighbours, and cause them to 
shun his company, did, in the time of divine service, in the church, in the 
hearing of the parishioners, maliciously pronounce the plaintiff excom- 
municated, by virtue of a certain instrument of excommunication, alleged 
to have been received by him from the ordinary, whereas the defendant 
had received no such instrument, nor was the plaintiff excommunicated, 
by which means the plaintiff was scandalized and prevented from going 
to church, and was put to great trouble and expense on showing his 
innocency, &c., it was held that the declaration disclosed a good cause of 
action (x). 

Effect of the dismissal of a slandered servant, heing a wrongful dismissal 
on the part of the master, — Where the plaintiff had been hired by his 
master by the year, and his master wrongfully dismissed him, in conse- 
quence of some slanders respecting him, circulated by the defendant, 
which were not actionable without special damage, it was held that, as the 
dismissal was a wrongful act on the part of the master, for which he was 
answerable in damages to the plaintiff, there was no special damage 
resulting to the plaintiff capable of sustaining an action against the 
defendant. The supposed special damage,” observes Lawrence, J., 
“ was the^ss of the advantages to which the plaintiff was entitled under 
his contract with his master ; but ho could not be considered in law as 
having lost them, for he still had a right to claim them of his master^ 
who, without a sufficient cause, had refused to continue the plaintiff in his 
service.” “ The special damage,” further observes Lord Ellenborougli, 
“ must be the legal and natural consequence of the words spoken, and 
hero it is an illegal consequence : a mere wrongful act of the master, for 
which the defendant was no more answerable than if, in consequence of 
the words, other persons had afterwards assembled and seized the plaintiff, 
and thrown him into a horse-pond, by way of punishment for his supposed 
transgression ” {ff). 

Effect of the slander being disbelietfcd by the master, — If the dismissal of 
the servant has been caused by the utterance of the slander against him, 
the special damage results from the slander, so as to render an action ' 
maintainable, although the master did not believe in the slander, and did 
not dismiss tlie servant, because ho thought him guilty of the charge 


(v) Qilpin V. Fowhr, 0 Exch. 625 ; 23 Car. B. U., 1 Yin. Abr. 806. 

Law L, Exch. 152. (y) Vicars v. WUcocks, 8 East, 3, 

(r) Barnabas v. Traunter, Mich. 10 
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made against him, or considered him untmstwoi-thy. Thus, where the 
plaintiff set forth that she was a strawboiinet-maker, in the employ of a 
Mrs. Enoch, and that the defendant, who w'as the landlord, came to her 
mistress, and told her tliat the plaintiff* tapped at the windows, and con- 
ducted herself shamefully and disgracefully, so that the house looked like 
a bawdy-house, ^nd Mrs. Enoch dismissed the plaintiff, but stated in her 
evidence that she did not dismiss her because she believed what the 
defendant told her, but because he was her landlord, and she was afraid 
he would be ofl’ended if she did not send the plaintiff* away after what 
he had said ; it was hold that the dismissal was the consequence of 
the slanderous words, and tliat damages were recoverable in respect 
thereof, although the mistress, to whom the slander was uttered, did not 
believe it (z). 

Special damage^ not being the immediate and natural consequence of the 
words spoken — Spontaneous and nnauth wised repetition of verbal slander , — 
Whenever iiroof of special damage is necessary to maintain an action of 
slander, it must rq)pear that the special damage is the immediate and 
natural conseq lence of the words spoken {a). If, therefore, the use of 
slanderous words by the defendant, not actionable /ye/* se^ would have 
wholly failed to produce any injurious conseqmmce, unless aided by the act 
of another, the injury resulting from that act of the other is not to be 
ascribed to tiic defendant. A sjiontaneous and unauthorised repetition of 
slanderous words, is not the necessary consetiuencc of the original uttering 
of the worefs ; and the original uttcrer, therefore, is not responsible in 
damages for the subsequent repetition of the slander by persons who had 
no authority from him to repeat what he had said. 

Thus, where the substance of the jilaintiff’s allegation of special 
damage was, that by reason of the defendant’s false representations to 
divers persons, one John Bryer refused to trust the plaintiff, and tlio 
evidence >vas, that the words were addressed to one Edward Bryce, and 
that Bryce, at a subse([uent time and jdace, and without any authority 
from the defendant, repeated the representations to Bryer, so that the 
rcjietition of the words, and not the original statement, occasioned the 
plaintiff’s damage, it was held that the action was not maintainable. 

“ Every man,” observes Tindal, C. J., must be taken to be answerable 
for the necessary consequences of his own wrongful acts ; but such a spon- 
taneous and unauthorised communication cannot be considered as the neces- 
sary consequence of the original uttering of the words, for no eff*ect what- 
ever followed from the first speaking of the words to Bryce. If he had 
k(q)t them to himself, Bryer would still have trusted the plaintiff. It 
was the repetition of them by Bryce to Bryer, which was the voluntary 
act of a free agent, over whom the defendant had no control, and for 
(z) Knight v. (iihhs, 1 Ad. & E. 40. («) Vicarn v. WUcocks, 8 East, 3. 
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whose acts ho is not answerable, that was the immediate cause of the 
plaintiff's damage. We therefore think that, as each count in the 
declaration alleges as the only gricFance the original false speaking of 
the words, the allegation that, ‘ by reason of the committing of such 
grievance, Bryer refused to give the plaintiff credit,' is not made out b^ 
the evidence ” (ft). # 

But where the uttercr of the slander directs it to be repeated in any 
particular quarter, or mentions it to a person whose known duty it is 
to repeat it, he is responsible for the repetition of it. It is then his 
act, and is the natural and necessary result of the utterance of the 
words (c). 

Special damage directly resulting from the repetition of oral slander , — 
Whenever loss of situation, or employment, or any other special damage 
is the direct consequence of the utterance of oral slander, the utterer is 
responsible, wliethcr he is himself the original author of the scandal, or 
whether he merely repeats what he has heard some one else say. A man 
cannot by law justify the repetition of slander by merely naming the. 
person who first uttered it ; he must also show that he repeated it on a 
justifiable occasion, and believed it to be tnie. As great an injury may 
accrue from the wrongful repetition as from the first publication or 
utterance of slander. The person who repeats it may give greater weight 
to the calumny, and may be actuated by greater malice than the original 
utterer ” {d), 

Circumstames rehutting the presumption of malice, — If the circumstances 
connected with the utterance of the words rebut the presumption of 
malice, there is no cause of action. Thus, where the plaintiff brought an 
action against one for falsely and maliciously saying of him that he had 
heajjil he was hanged for stealing a horse, and on the evidence it appeared 
that the words were spoken in grief and sorrow for the news, Hobart, J., 
caused the plaintifl* to be nonsuited, for it was not said maliciously (e). 
We have seen that there is a wide difference between statements made 
with a view to incpiiry and information by parties seeking to ascertain 
the truth, and who profess to know nothing themselves upon the subject 
of their inquiry, and statements made by persons who profess to have 
information, and to communicate that infoimation to another. But a 
person cannot shelter himself from the consequences of having made a 
slanderous imputation upon a man's character by saying that he did not 
volunteer the statement, but made it honestly, believing it to be true, in 
answer to a question that was put to him (/). 

(/>) Ward V. Wveks, 4 M. & V. 808 ; 7 (d) APPherson v. DanicU, 10 B. & C. 

lUiig. 211. Parkins v. Svott^l H. C. 27.*b Tidnmn y. Ainslie, 10 Kxch. 03i, 
laO ; 31 Law J., Kxch. 331. (e) Crawford v. Middleton^ 1 Lev. 82. 

(r) KendiUon v. Matthy^ Cor. & M. (/) Grijilhs v. Lewis^ 7 Q. B. 04. 

402. 



708 THE LAW OF TORTS — ORAL SLANDER. [CHAP. XVII. 

Privileged communications hy word of mouth — Proof of malice. — We have 
already seen that many communications and statements of a slanderous 
character are privileged, either on the ground that they have been made 
in the course of a judicial proceeding (ante, p. 684), or in discharge 
of some public or private duty, or by parties having some pecuniary 
or family interest in the subject-matter of the communication (ante, 
pp. 688-690), or that tlie communication was made in answer to inquiries 
respecting the character of a servant (ante, pp. 691-694), and that the 
occasion and circumstances repel tlie presumption of malice. Thus, we 
have seen that an action for slander is not maintainable against a defend- 
ant for charging the plaintiff with felony before’ a magistrate {g ^ ; nor 
against witnesses in a court of justice for false and scandalous state- 
ments made by them whilst giving their evidence upon oath (/i) ; nor by 
a servant against his former master for defamatory words spoken by the 
latter in giving the character of such servant («). 

Where the plaintiff proved that he had been in the service of the 
defendant, and had been dismissed on a charge of theft, that he after- 
wards came to the defendant’s and had some communication with the 
defendant’s servants, when the defendant said to them, ‘‘ 1 have dismissed 
that man for robbing me ; do not speak to liini any more in public or in 
private, or I shall think you as bad as him ; ” it was held, that the verbal 
statement being honestly made by a master as a warning to his servants 
was a privileged communication, and that it was incumbent on the plain- 
tiff to give some evidence of malice in order to raise a question for the 
jury (^'). And where a vestry meeting was held for the puri)ose of 
nominating and electing constables, and hearing and deciding u])ou any 
objections that might be brought forward against any f)f the candidates 
for the office, and the defendant, a ratc])ayer, made a statement impq^iiig 
perjury to the plaintiff, who was one of the candidates, and said that lie 
was a person not to be believed on his oath, it was held that the state- 
ment was privileged and protected if it was hona fide and honestly made 
in full belief of its truth, and that it was incumbent on the plaintiff to 
bring forward evidence of his general charaotcr for truthfulness in order 
to raise the question as to whether the defendant in making the state- 
ment had been actuated by any malicious motive (Z). But although 
a man who makes a charge against another may be justified by the 
occasion in making it, yet he may make the charge in such a way, 
accompanied by such expressions and under such circumstances, as furnish 
proof that it was made maliciously (w). When once a confidential rela- 

(v) Unm Y. Lamltitf, Hutt. 11!J; ante, (k) Somerville v. Hawkins, 10 B. C. 
pp. (585. 500. 

(/i) Rfvis V. Smith, 18 C. B. 120; 25 (/) Kerslutw v. Jiaileji, 1 Kxch. 740. 

Law J., C. 1*. 105. (m) Senior v. Mcdland, 4 Jur. N. S. 

(0 Weatherston v. Hawkins, 1 T. It. lOUO. 
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tion is established between two persons with regard to an inquiry of a 
private nature, in which they arc mutually interested, whatever takes 
place between them relative to the same subject at subsequent interviews, 
may be as much privileged ‘as what passed at the original interview (n). 

Privilefjed charges of felony made hona fide^ with reasonable grounds for 
suspicim. — For tlie sake of public justice, charges aiHl communications 
which would otherwise be slanderous, are protected if bona fide made in the 
prosecution of an inquiry into a suspected crime. “ It is argued,” observes 
Coleridge, J., “ that the charges ought to be true, or ought to be made 
only before an officer of justice. But the exigencies of society could never 
permit such a restriction. If I stop a party suspected, must I not say 
why I do so ? The presence of other parties would not do away with the 
privilege.” It is for the jury to say whether the circumstances warranted 
the charge made by the defendant, whether it was made bona fijde^ or 
before more persons than was necessary, or in language stronger than the 
occasion justified (o). 

Difumuiory statements hy a party in ojten court conducting his own, 
cause arc privileged and protected, if they are relevant to the subject- 
matter of inquiry, or are spoken during the heat and excitement of a 
trial. “ The party himself,” observes Holroyd, J., “ from his comparative 
ignorance of what is and 'what is not relevant, may be indulged in a 
greater latitude, and not be restricted mthin the same limits as a counsel, 
whose superior knowledge should be sufficient to restrain him within due 
bounds ” (p). 

P?'iviJeged statements and comments hy advocates in the course of judicial 
pt'oceedinf^s, or in the conduct of a cause. If a counsel (or an attorney 
acting as an advocate) speaks scandalous words against one in defending 
his client’s cause, an action lies not against him for so doing ; for it is his 
duty to speak for his client, and it shall be intended to be spoken accord- 
ing to his client’s instructions” (r/). The freedom of speech at the bar is 
tlie privilege of the client vested in the counsel who represents him. It 
would he impossible properly to conduct a cause in court unless consider- 
able latitude were allowed tothe advocate, and if any evil follow therefrom, 
it must 1x5 endured for the sake of the greater good which attends it. 

“ A counsellor, therefore, hath a privilege to enforce anything which is 
informed unto liini for liis client and to give it in evidence, it being per- 
tinent to the matter in question, and not to examine whether it be true 
or false ” (r). It is pertinent to the cause for counsel to comment both 


(m) Jh’atson V. Skene, 5 H. & N. 855; 
11 Ir. C. L. 11. 4H5. 

(o) Padmore v. J.atrmicc, 11 Ad. & E. 
882. Amann v. Vanmij 8 C. Ik, N. S. 
5!»7 ; 7 Jur. N. S. 47. 

{p) Ilodyson v. Scarlett, 1 B. ife Aid. 


244 ; Boll. Abr. 87, pi. 4. Fevis v. Smith, 
18 C. B. 120; 25 Law J., C. P. 105. 

(y) Wood V. Gunsfoae, Styles, 402. 
Mavkay v. Ford, 20 Law J., Exch. 404. 

(r) Brook v. Sir J{, Montague, Gro. 
Jnc. 00. 
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on the facts proved and on those which he might expect to prove, and he 
may indulge freely in any calumnious imputation which the facts before 
the court, whether true or false, appear to warrant. “ It would be impos- 
sible,” observes Abbott, J., “ that justice could be well administered if 
counsel were to be questioned for the too great strength of their expres- 
sions ; but they ought not to avail themselves of their situation mali- 
ciously to utter words wholly unjustifiable. Where, therefore, an attorney 
was mixed up in the concoction of a pretended cause of action, and in 
suing for a sum of money when he knew that there was no legal claim 
and that the action must fail, and the counsel of the defendant said that 
the action was founded in the knavery of the attorney, that it was one of 
the most profligate things ever done by a professional man, and that the 
attorney was a f audulent and wicked attorney, it .was held that these 
observations and expressions of opinion were privileged. “ Perhaps,” 
observes Lord Elleiiborough, “ the words were too strong, and, in the 
exercise of a candour fit to be adopted, might have been spared. But 
still a counsel might, hona fide, think the expressions justifiable under 
the circumstances ” (.9). 

Privileged coinments and charges hg judges and magistrates in the exercise 
of the duties of their office. — We have already seen that judges arc not 
responsible for slanderous words spoken by them conceniing private 
individuals, if the words arc material and relevant to the cause or matter 
in issue before them. Neither party, witness, counsel, jury, or judge, can 
be put to answer civilly or criminally for w^ords spoken in office ”(^). 
But no judge of an inferior court or magistrate has any immunity for 
slander ; and if he goes out of his way to calumniate an individual by 
uttering charges wholly irrelevant to the matter in issue before ^im, and 
not warranted by the occasion, he will be answerable in damages if malice 
be clearly made out, and there is a want of reasonable and probable cause 
for the slanderous observations (ante, p. 547). But it is clearly within 
the sphere of the duty of magistrates to make such comments upon the 
conduct and demeanour of witnesses and parties coming before them, and 
upon the character of persons whose conduct is involved in the inquiry 
before them as the occasion seems to them to warrant, and they are 
entitled to express their opihions concerning them with the utmost 
freedom, however erroneous those opinions may be (?/), provided the pro- 
ceedings before them are within their jurisdiction, and they have authority 
to inquire into and adjudicate upon them. An action, therefore, is not 
maintainable against a coroner for anything said by him whilst he is 
addressing a jury impanncled before him, however defamatory, false, or 

(*) Hodgson V. Scarlett^ 1 K. & Aid, (w) Kandillon v. Malthy^ Moo. <fe 
341- Rob. 488. Allardice v. Robertson, 1 Dow. 

(t) Re(j. V. Skinner^ Lofft, .*>5, N. S. 514. 
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malicious in fact it may be (x). But if a magistrate has no jiirisdictioti 
to hear and determine a particular matter brought before him, and he, 
nevertheless, proceeds to hear it, and in so doing makes libellous charges 
and imputations upon others, he will be responsible in damages for the 
wrong done. 

Of the interpretation and application of the words used. — “ In former 
times,” observes Pratt, C. J., “ words were construed in mitiori sensu^ 
to avoid vexatious actions, which were then very frequent ; but distin- 
guenda sunt tempora^ and we ought to expound words according to their 
general signification to prevent scandals, which are at present too fre- 
quent” (p). “The rule,” observes liord Ellenborough, “which at one 
time prevailed, that words are to be understood in mitiori sensu, has been 
long ago superseded ; and words are now construed by courts as they 
always ought to have been, in the plain, popular sense in which the rest 
of the world naturally understand them ” (^). The elfoct of the w'ords used, 
and not the meaning of the party uttering them, is the test of their being 
actionable. “ You must first ascertain the meaning of the words them- 
selves, and then give them the cfiect any reasonable bvstander would affix 
to them ” (a), 

Slander of title. — If lands or chattels arc about to be sold by auction, 
and a man declares in the auction-room, or elsewhere, that the vendor’s 
title is defective, that the lands arc mortgaged, or that the chattels are 
stolen property, and so deters people from buying, or causes the property 
to be sold for a less [irice than it would otherwise have realised, this 
is a slander uj)on the title of the owner, and gives the latter a claim for 
compensation in damages, unless the slanderer can prove the truth of his 
statement {h). “ An action for slander of title,” observes Tindal, C. J., 

“ is not properly an action for words spoken, or for a libel written and 
published, but an action on tlie case for special damage, sustained by 
reason of the speaking or publication of the slander of the plaintiff’s title. 
It is ranged under that division of actions in the Digests, and by other 
writers on the text law,” The plaintiff, therefore, in order to sustain the 
action, must prove special damage, and there must be an express allega- 
tion on the face of the declaration of some particular damage resulting to 
the plaintifl* from the slander. Where, therefore, a shareholder in a 
mining company complained of a paragraph in a newspaper, asserting 
that a bill had been filed in Chancery invalidating his title to his shares, 
whereby he was injured in his rights and his shares were depreciated in 
the market, and he was prevented from selling them, it was held that this 
was not such an allegation of special damage as the law required in such 

(.r) Thmnas v. Chirloitf IH Law J., Q. Wonlnaih v. 5 East, 408. 

B. ISO. («; Hankinson v. j9i%, 18 M. & W. 

(y) Button V. Heif wordy 8 Mod. 24. 442. 

( 2 ) lioberts v. Camden, 0 East, 00. (6) v. Jfrt(Acr.s ] M. <$: W. 001. 
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actions ; and that the necessity for an allegation of special damage does 
not in anywise depend upon the medium through which the slander is. 
disseminated ; that is, whether it be through words, or writing, or 
print (c). “ To support the action,” observes Parke, B., “ it ought to be 
shown that the false statement was made ?/ta/a fide^ and that the special 
damage ensues therefrom. If some portions of the statement are hona 
fide^ the injured party cannot recover, unless he can distinctly trace the 
damage as resulting from that part which is mala fide ” {d). 

To enable a party, moreover, to maintain an action for slander of title, 
there must be malice, either express or implied, and the words spoken 
must go to defeat the plaintifl’*s title. If the words are spoken by a 
stranger, who has no right or business to interfere, the law presumes 
malice ; and if h<' cannot show the truth of his assertion he is responsible 
in damages ; but if he is himself interested in the matter, and announces 
the defect of title hona Jide^ either for the purpose of protecting his own 
interest or preventing the commission of a fraud, the legal presumption 
of malice is rebutted {e)^ and thj plaintiff must then show that there was 
no reasonable or probable ground for the statement. If the alleged 
slanderer of title is himself interested, or has fair and reasonable ground 
for believing himself to be interested, in the sale or disposition of the 
pro[)erty, the title to which is alleged to be slandered, and has acted 
hona fide, though under the influence of prejudice or misconception, he is 
not resiionsible in damages unless it be shown that ho must have known 
that there was not the slightest pretence for his interference. “ The 
hona jhles of the communication,” observes Lord Ellcnborough, “ and not 
whether a man of rational understanding would have made it, is the 
question to be canvassed” (/). 

“ Slander of title,” observes Maule, J., “ ordinarily means a statement 
of something tending to cut down the extent of title, which is injurious 
only if it is false. It is es.sential to give a cause of action that the state- 
ment should bo false, and therefore its falsehood is given in evidence 
under Not guilty, since the new rules. It is essential also that it should 
be malicious ; not, as Lord Ellcnborough observes, malicious in the worst 
sense, but with intent to injure the plaintiff. If the statement be true — 
if there really be the infirmity of title that is suggested, no action will 
lie, however malicious the defendant’s intention might be. The jury may 
infer malice from the absence of probable cause, but tliey are not bound 
to do so. The want of probable cause does not necessarily lead to an 
inference of malice, neither docs the existence of probable cause afford any 
answer to the action ” (^). 

(« ) AfaUwhy v. ftnjier, .*? Sc. 707-730. 2420. Smith v. Spooner, 3 Tiuint. 250. 

(d) Brook V. Rawt, 4 Jilxcli. 524. (/) Pill v. Donovan, I M. S. 048. 

(e) Haryrave v. Le Breton, 4 BuiT. (//) Pater v. Baker ^ 3 C. B. 808. 
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SECTION III. 

OF ACTIONS FOR LIBEL AND SLANDER. 

Consolidation of actions for the same libel, — Where seven different 
actions were brought against the same defendant, for seven different pub- 
lications of the same libel to different persons, which might all have been 
comprised in one action, the court stayed the proceedings in all of them, 
cxcei)t one, until that one had been tried (/i). 

Parties to he made plaintiffs, — The party to be made plaintiff in an 
action for libel or slander, is the person to whom the injury immediately 
accrues, and not the party indirectly or remotely affected by the libel. 
Where the plaintiff alleged that he had engaged Madame Mara to sing at 
his oratorio, and that the defendant published a libel concerning her, in 
consequence of which she was prevented from singing, from an apprehen- 
sion of being hissed, whereby the plaintiff lost the benefit of her services, 
it was held that the injury complained of was too remote, and not to be 
connected with the cause assigned for it ; that if the libel was injurious to 
Madame Mara she might have an action for it, but her refusing to per- 
form might have j)rocecded from groundless apprehension or mere caprice, 
and not from the publication of the libel ; and the plaintiff therefore was 
nonsuited (*). 

An action of slander does not lie by two jointly against a defendant, 
when the tort which one received by the words spoken was not the tort 
which the other received ; but they ought to sever in their actions, as in 
the case of hilse imprisonment (4). If, however, defamatory words be 
spoken of two partners in trade respecting them in their trade, they may 
maintain a joint action for the slander, averring special damage {1), 

Parties to he made, defendants, — Every publisher and disseminator of 
written slander is liable to an action for damages, as well as the original 
inventor, author, or uttcrer of the calumny. The person who repeats it 
may, as we have seen, give greater weight to the scandal, and may be 
actuated by greater malice than the original utterer, and he cannot dis- 
charge himself from responsibility by giving up the name of the author 
or first uttcrer of the slander. The party slandered may, consequently, 
maintain an action for damages arising from the publication of written 
slander against the author and first publisher of the slander, as well as 
against any subsequent publisher or disseminator thereof, unless the pub- 

(A) Jones v. Pritrhardf C I). & L. 5JI0 ; Moore, 451. 

IH Luw J., Q. B. 104. (/) Le Fanu v. MatroUmon, I H. L. C. 

(i) Ashley v. Harrisoiu 1 Ksp. 037. Cook v. Batvhellor, 3 B. <fe P, 150; 

(k) Dyer, lU a. ; Burrough, J., 10 ante, p. 504; post, oh. 31. 
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licaiion can be justified or excused (w). But in the case of verbal slander, 
where the action is maintainable only in respect of some special damage 
that has accrued from the utterauce of the slander, the action must, as we 
have seen, be brought against the person whose wrongful act is the direct 
and immediate cause of the special damage. Tf, therefore, the damage 
immediately results from the wrongful repetition of the slander by a 
person to whom it was communicated, it is the repeater, and not the 
original uttercr of the scandal, who is responsible for tlie special damage 
that has arisen from it, and on which special damage alone the action is 
founded (n), 

A corporation aggregate may be made answerable for a libel published 
by its directions, although the body corjioratc had no ill-will to the plain- 
tiff, and did not mean to injure him, for groat injustice would be suflered 
by individuals if their remedy for wrongs authorised by corporations 
aggregate were to be confined to the agents employed by them. There- 
fore, where the South-Eastern Railway Com])any falsely published through 
their electric teLgraph that the FiCwes Old I3ankh»ad stop])cd payment, it 
was held that the company was responsible in damages for the false and 
slanderous intelligence (o). Where the slander is made by two persons in 
a joint publication, such as an affidavit sworn by both, they nuiy both be 
made defendants in one and the same action (p), but wlaa-e slanderous 
words are spoken by two diflerent persons, separate actions should be 
brought (<2). 

Declarnthns for libel and slander , — Tn every declaration for libel or 
slander, cither by publication in writing or by words, the writing or the. 
very words themselves must be set out on the face of the declaration, in 
order that it may be shown to the court that the words arc capable of 
receiving the innuendo or interpretation put upon them, and of producing 
the injury which is charged to have resulted from them (?’) ; and also that 
the defendant may know the certainty of the charge, and may be able to 
shape his defence either on the general issue or by jdea of justification 
accordingly ; and this defect is not cured by verdict (s). “ Whenever the 

charge,” observes Holroyd, J., “ arises out of the publication of a written 
instrument, the invariable rule is, that the instrument itself must be set 
out in the declaration, that the defendant may have an opportunity, if he 
pleases, of admitting all the facts charged, and of having the judgment of 
the court whether the facts stated amount to a cause of action ; for it is 
clear, that when it can be shown distinctly what the instrument is upon 


(m) M*PherhO'n v. DanicLn, 10 Jl. & C. 
27.*}. Tidman v. Ainslie, 10 Kxcli. 0^1. 

(n) Ward v. Wreks^ Parkins v. tScoilf 
ante, pp. ft, 707. 

(o) Whitfield v. S. K. R, Co., 1 Ell. Bb 
Si Kll. 12i ; 27 Law J., Q. B. 2211. 


p) Maitland v. Goldney, 2 East, 420. 
Ip Chamberlain fJaodu'in, Cr«). .Jac. 
G47. Hwithinv. riwm/t, 2 AVils. 227. 

(r) (J at sole v. Muihers, 1 M. & VV. ftOO. 
(#) Cook v. CoXf 0 M. S. 110. 



SBOT. 3.] REMEDY BY ACTION — PLBADINOB. 715 

which the whole charge depends, that instniment must be shown to the 
court, in order £hat they may form their judgment upon it. A defendant 
is not bound to put the question as a combined question of law and fact 
to the jury, but has a right to put it as a mere question of law to the 
court. The setting out only the substance and effect of the writing 
would not only deprive the defendant of that advantage, but also of his 
writ of error ; and it would make the verdict of a jury binding in cases 
where it ought not to be so ” (<). 

In actions for slandering a man in his trade or profession, the declara- 
tion ought not merely to state that such scandalous conduct was imputed 
to the plaintiff in his profession, but ought also to show in what manner 
it was connected by the speaker with that profession (w). 

Of the innuendo or defamatory seme attributed to the loriiing or words on 
the face of the declaration. — By the statute 16 & lf> Viet. c. 76, s. 61, it is 
enacted, that in all actions for libel and slander the plaintiff shall be at 
liberty to aver in his declaration that the words or matter complained of 
were used in a defamatory sense, specifying such defamatory sense without 
any prefatory averment, to show how such words or matter were used in 
that sense, and such averment shall be put in issue by the denial of the 
alleged libel or slander ; and where the words or matter set forth, with or 
witliout the alleged meaning, show a cause of action, the declaration is 
sufficient. The pleader, therefore, may put any construction he pleases 
upon the words, and it is for the jury to determine whether the construc- 
tion is borne out by the evidence (x). 

The forms of declaration in the schedule of the Common-law Procedure 
Act, 1852, merely set forth that “ the defendant falsely and maliciously 
printed and published of the plaintiff, in a newspaper called, &c., the words 
following, that is to say, itc., meaning tlicrcby,” &c. ; and, in cases of 
verbal slander, “ tliat the defendant falsely and maliciously spoke and 
published of the plaintifl' the words following, that is to say, he is a thief, 
whereby the plaintiff lost his situation as, &c., in the employ of,” &c. 
Where the words, whether written or spoken, are susceptible of a harm- 
less, but also of an injurious meaning, the injurious meaning must be set 
out as wcdl as the words, and their true import and signidcation may bo 
established by evidence of the surrounding circumstances {y). When the 
words arc libellous in themselves, no innuendo to explain their meaning 
is required (c) ; if they arc incapable of the interpretation put upon them 
the declaration is bad, and the court will, if necessary, arrest the judg- 
ment. It is not necessary to allege formally that the defendant published 

(/) Writ/ht V. Clements, 0 B. & AUl. El. .‘UO; Law J., Q. B. 253, 

501). V. (( Taunt. !(>!). (y) (Jnyiths v. Lewis, H Q. B. 851. 

(«) Ayre v. Craven, 2 Ad. K. 7. Oallwvy v. Marshall, U £xch. 294; 23 
James v. linmk, 9 Q. B. 13. Law J., Exoh. 78. 

(a:) Hvmminys v. Gossan, 1 Ell. Bl. (r) Barrett v. lAtn^j, 3 H. L. C. 413. 
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the libel, it is sufficient if the circumstances set forth show that the libel 
was, in point of fact, published (a). 

Statement of special damage in actions for verbal slander, — Wlien the 
words themselves are not actionable without proof of special damage, the 
nature of the special damage must be particularized and set forth, in order 
that the defendant may be enabled to meet the charge. If, by reason of 
the speaking of the words, the plaintilf has lost the society of friends and 
neighbours, and the substantial benehts arising from their hospitality, this 
temporal damage should be. particularized, and the names of the neigh- 
bours and friends who have refused to receive the plaintiff into their 
houses, and entertain him at dinner, &c, should he specified (b). Where 
a single woman brought an action against the defendant for saying she 
was with child, - jid had miscarried, in consequence of which she lost 
several suitors, it was hold that she ought to have spt^cified the names of 
these suitors, as they w’cre necessarily within her knowledge (c). And 
where a tradesman conqdained of a loss of custom as a consc(juence of the 
slander, and must have known who his customers were whom he had lost, 
he was required to state their names on the face of his declaration (d). 
But if the declaration alleges the special damage w ith as much certainty 
as the subject-matter is capable of, it is now sufficient. 'J1ius, where the 
declaration alleged that the plaintiff, before the speaking of the scan- 
dalous words by the defendant, was employed to preach to a dissenting 
congregation at a certain licensed chapel, and that he derived considerable 
profit from his good character and preaching, and that by reason of the 
scandal of the defendant the persons frequenting the chapel had refused 
to permit him to preach there, and had difc.continued giving him the profits 
which they would otherwise have given him, it was held that it was not 
necessary to state the names of the persons who, in consequence of the 
slander, discontinued giving the plaintiJf the emoluments, and that it was 
sufficient to show that, in consequence of the slander, he wiis removed from 
his office, and lost the emoluments of it (c). And in an action for slander 
of the plaintilT in his business of an innkeeper or eating-house keeper, it 
was held to be sufficient to allege and prove as special damage a general 
loss of custom from the slander, without stating the names of the cus- 
tomers who ceased to frequent the establishment, ns the customers of an 
inn are travellers and persons passing to and fro, and it might be im- 
possible for the plaintiff* to ascertain their names, or the reason why they 
ceased to frequent the house (/). 

What mag be given in evidence under the plea of Not guiltg, — It is com- 

jRaldwin v. Elphinslotif *4 W. Bl. (d) Femi v. Dixv^ I Roll. Abr. ftH. 

1037. (e) Hunlhg v. Ilwrlng, 8 T. It. ]33. 

(6) Mn^nc V. Menrfher^ 1 Taiint. 30. ( f ) Evans v. Ilarrhs, I 11. & N. 251 ; 

(a) Barnes v. Pmdfin, 1 Sid. 330. 26 Law J., Exch. 31. 
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petcnt to the defendant under the general issue to show that the words 
were not spoken maliciously, by proving that they were spoken on an 
occasion or under circumstances which the law, on grounds of public 
policy, allows ; as in the course of a parliamentary or judicial proceeding, 
or in giving the character of a servant (g). The plea of Not guilty puts 
in issue the tendency of the alleged libel, and also the lawfulness of the 
occasion upon which it was published. The fact, therefore, that a 
libellous publication was a privileged communication may be given in 
evidence under this plea. It docs not follow that a defence may not be 
given in evidence under “ Not guilty,” because it might also form the 
subject of a s]>ecial plea (/*). In an action for slander of the plaintiff in 
his office, profession, or trade, the plea of Not guilty will operate in 
denial of speaking the Avords, or speaking them maliciously, and in the 
defamatory sense imputed, and with reference to the plaintiff’s office, pro- 
fession, or trade, but it Avill not operate as a denial of the fact of the 
I)laintilf ’s holding the office or being of the profession or trade alleged (z). 
It puts in issue the iuHictioii of the wrong in the mode described, and the 
special damage, where that is substantially the thing complained of. 

When the substance of the charge in the declaration is, that the 
defendant has inflicted injury iqion the plaintiff by the speaking of dis- 
paraging words, not actionable in themselves, but forming a ground of 
action, by reason of special damage having arisen from the utterance of 
them, the plea of Not guilty jmts in issue all the facts creating the special 
damage ; for without those facts, and Avithout the special damage, there 
is no Avrong of Avhich the plaintiff has any reason to complain (^•). Where 
the words arc actionable themselves Avithout special damage, a traverse of 
the allegation of the special damage is immaterial and unnecessary. In 
such a case, if the plaintiff proA’^es his s])ccial damage he will recover it ; 

if he fails in proving it, he may still resort to and recover his general 

damages. A finding uj)on it, therefore, one Avay or the other, Avill have 
no effect as to the right to the verdict (/). A plea to the damage only is 
bad, unless tlic damage is so essentially the cause of action that Avithoiit 
it the action could not be mniutained {m). 

If a sliareholder in a public company has published letters or writings 
imputing insolvency to the company, he may, under the pica of Not guilty, 
show that lie was actuated by a desire to protect the interests of the share- 
holders, and had reasonable ground for making the imputation (a). 

((f) Littledalo, J., 10 B. C. ;i72. (/) Smith v. Thomas, 2 Sc. 640; 2 

(/») Ldlic V. Price. 6 Ad. tk E. 015. Bing. N. C 072. Wyatt Ciore, Holt, 

Hoare v. Silvcrhch, 1) (J. B. 2S. Lewis N. J*. C. ii. 

V. Lcvif, 27 TjUW .T., (i. B. 287. (wi) liohiiison v. Marchant, 7 Q. B. 

(0 ilog. Gen. 10 Viet. ; i Kll. & Bl. »18. 

App. Ixxxi. (n) Mdrop. Saloon Om. Co. v. How- 

(Jt) Wi/htf V. LWst(m, 8 C. B. 141). bins, 4 U. & N. 161; 28 Law J., Kxch. 
LWton V. Schohjiclti, d M. & W. 006. 201. 
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Plea that the libel was inserted without malice or gross negligence, and 
that an apology was published — Payment of money into court. — By 6 & 7 
Viet. c. 96, 6. 2, it is enacted, that in any action for a libel contained in 
any public newspaper, or other periodical publication, it shall be competent 
to the defendant to plead that the libel was inserted without actual 
malice, and without gross negligence, and that before the commencement 
of the action, or at the earliest opportunity afterwards, the defendant in- 
serted in such newspaper, or other periodical publication, a full apology 
for the libel ; or if the newspaper or iwriodical publication is published 
at intervals exceeding a week, that he had offered to publish the apology 
in any newspaper or periodical publication, to be selected by the plaintiff ; 
and that every defendant shall, upon filing such plea, be at liberty to pay 
into court a sum of money by way of amends for the injury sustained (o). 
To entitle the defendant to the benefit of an apology under this statute, 
the apology should be printed in such a part of the paper, and in such a 
type, as will be likely to ensure its perusal by the persons who read the 
libel, or by all who read the paper (/?). 

When the general issue is pleaded, and also a plea denying actual 
malice, and stating the j)ublication of an apology set forth in the plea, the 
publication of previous libels on the plaintiff by the defendant is admis- 
sible in evidence, to show that the defendant wrote the libel in question 
with actual malice. A long practice of libelling the plaintiff may show 
in the most satisfactory manner that the defendant was actuated by malice 
in the particular publication, and that it did not take place through care- 
lessness or inadvertence ; and the more the evidence approaches to the 
proof of a systematic practice, the more convincing it is. The circum- 
stance that the other libels arc more or less fre<[uent, or more or less 
remote from the time of the publication of the libel in question, merely 
affects the weight, not the admissibility, of the evidence {q). 

Pleas of justification. — To enable the plaintiff to give the truth of the 
charge or imputation in evidence as a dcJcnce to the action, the defendant 
must plead a plea of justification, alleging that the plaintiff did the act 
imputed to him by the libel, and that the defendant therefore published or 
spoke the words of which the plaintiff complains (r). Every plea of jus- 
tification must meet and justify the charge or complaint set out on the 
face of the declaration. If it docs not do this, reasonably and substan- 
tially, it is a nullity (s). It must also, where the libel is in writing, 
justify everything contained in the libel which is injurious to the plaintiff. 

(») The special plea of apology and ( 7 ) Barrett v. 3 II. L. C. 414. 

payment into court cannot l»o pleaded (r) Smith v. Jiirfuirdsoti^ Willes, 20. 

along with Not guilty to the same part {s) Tighe v. Cooper^ 7 J<111. iV Bl. OJIS ; 

of the declaration. O'Brien v. CUrmant, 20 Law J., Q. B. 215. Wyatt v. Oore, 
15 M. & W. 435. Holt, N. P. C. n. 

(p) Lqfone v. Smith, 7 W. B. 13. 
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If it imputes to the latter that he has been guilty of some act that is dis- 
creditable to him as a gentleman, as well as of a criminal offence, the plea 
of justification must cover the whole charge (^). But if the libel contains 
several charges, the defendai^t may justify some of them, and plead Not 
guilty as to others (i^). A plea of justification, imputing general miscon- 
duct to the plaintiff, and giving no specific instances of it, was formerly 
held bad on special demurrer (a;). A defendant, for example, was not at 
liberty to charge a plaintiff with swindling, without showing any special 
instances of it on the record, that the plaintiff might come prepared to 
meet them (jj). 

Where a defendant justifies words which amount to a charge of felony, 
and proves his justification, and obtains a verdict, the plaintiff may after- 
wards be put upon his trial for the felony by that verdict without the 
intervention of a grand jury (xr). 

The publication and dissemination of written or printed slander cannot 
be justified, as we have seen, on the ground that the libellous matter was 
previously published by a third person, and that the defendant, at the 
time of his publication, disclosed the name of that person, and believed all 
tlic statements contained in the libel to be true {a). 

Ev'ukncc for the pUiiiitif — Proof of the puhlicatioa of a liheL — If a man 
writes a libel, and puts it into his desk, this is no publication of it ; but if 
a libellous paper or placard lias been notoriously circulated or posted up 
in places of public resort, proof of a paper in the defendant’s handwriting, 
corresponding with the libellous placard, will be primd facie, evidence 
against him of his being the author of the libel, and render it necessary 
for him to explain the matter {b), A libellous 2)ai)cr in the handwriting 
of the defendant, found in the house of the editor of a newspaper, in 
which the libel complained of ai)pcared, is admissible in evidence against 
the defendant, notwithstanding several parts of it have been erased, 
and arc omitted in the newsjjaper, provided the passages erased do 
not qualify the libel (c). If the libel on wdiich the action is founded 
contains any marked peculiarities in spelling, style, or composition, 
letters of the defendant concerning the* plaintiff containing similar pecu- 
liarities are admissible in evidence, to show that the defendant was the 
writer of the libel (f/). 


(t) Jlelsham v. Blavkwtmd, 11 0. B. 
12H. Mountuey v. Wniton, 2 B. & Ad. 
«7a. 

(m) M^iircyor v. Greyory^ 11 31. & W. 
2H7. 

(x) Hickinhothamw Lvevh^ 10 31. Jk W. 
nOl. O'Brien v. CIcmtnif, 1(1 ib. 10.5. 

(y) Buller, J., J'nnsnn v. Sinart, 1 T. R. 
7iVJ ; 1 Sinith’s !j. l>. 4tli edn. 50-01. 

(;) Ld. Kenyorii Cook v. Fields 0 Esp. 
104. 


(fl) Tidman v. Ainslic, 10 Exch. 03. 
ABPhcrson V. Danietsn 10 B. A' C. 278, 
ovcrrulin;^ tho 4th resolution in Ld* 
Nortfutnijdon's ease, 12 Hep. 134 ; ante, 

p. 0*<0, 

(Z>) Bex V. BearCf 1 Ld. Raym. 417. 
iMmh'H caso, 0 Oo. 50 b. Rvx v. Burdette 
3B. &Ald. 717;4B. A'Ald. 1)5. 

(e) Tarpley v. Bhtbey^ 2 Bing. N. C. 
437. 

(d) Brookes v. Titchbome, 5 Exch, U29. 
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Where a defendant, who had a copy of a libellous caricature in his 
house, showed it to another on being requested so to do, Lord Ellen- 
borough ruled that this was not sufficient evidence of publication to sup- 
port an action (e). 

Libellous matter contained in a private letter addressed to the plaintiff 
himself, and only delivered into his own hands, is not such a publication 
of a libel as will support an action (/). But where it was proved that 
the defendant addressed a libellous letter to the plaintiff, knowing that 
the plaintiff’s clerk, in the absence of the plaintiff, was in the habit of 
opening the plaintiff’s letters, and the letter was, in point of fact, received 
and opened by the clerk before it reached the plaintiff’s hands. Lord 
Ellenborough held that there was sufficient evidence for the jury to con- 
sider whether the defendant did not intend to put the clerk into possession 
of the letter, anti that if he did, there would be a publication of its libellous 
contents (^). Tlie sending of a lotte** to a wife containing libellous charges 
against her husband is a sufficient publication of the libel ; for, to injure 
“ a man’s char'^cter with his wife,” or to assail his honour by communica- 
tions made t*) her, is to do him a grievous wrong (h). 

If a letter !s sent by post, it is prtjna facie evidence that the party to 
whom it was addressed received it in due course (*)• 

Where the defendant’s daughter had been employed by him to make 
out his bills and write letters for him on matters of business, and the 
daughter wrote and published a libel upon the plaintiff in her father’s (the 
defendant’s) name, it was held that this was not suflicient to fix him with 
the authorship (ff the libel ; for the principal is only responsible for the 
acts of his agent within the limits of the authority delegated to the agent, 
and that it did not follow, from a daughter being employed to make out 
bills and write letters fur her father for the purpose of conducting his 
business, that she was authorised by him to write a libel ; and that there 
ought to be some evidence to show that the libel was written either by the 
command, or with the knowledge, of the defendant {k). But if a man 
request another generally to write a libel, he is answerable for the libel 
written pursuant to his request, and must take his cliance of what appears. 
He is responsible, tliough something may bo added which he did not 
state (1). 

Publication in newspapers. — Every sale of a newspaper to a party 
sent to purchase it is a fresh publication, and, therefore, where an 
action 'was brought in respect of a libel in a newspaper, published seven- 
teen years before the action, and the Statute of Limitations was pleaded, 

(c) fimilh V. Wood^ 3 Campb. 323. Law .L. C. P. 100. 

(7) PfutUpH V. Jansen, I Ksp. 025. Warren v. Warren, 1 Cr. M. & K. 

Peueock v. Reyna! , 2 Brownl. 151. 250. 

(y) Delnermx v. Thevanot, 2 Stark. 03. (A) Harding v. Greening. 1 Moore, 4Vl). 

(A) Wmmun v. Ash, 13 C. B. 842; 22 (/) Reg. v. Cooper, 8 Q. B. 530. 
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it was held that the plea was negatiped by proof that a copy of the paper 
had been purchased from the defendant by the plaintiff’s servant, sent to 
obtain it, within the six years. And where the proof of publication relief 
on was the sale of a copy of a newspaper to a messenger sent by the 
plaintiff to procure it, who, on receiving it, carried it to the plaintiff, it 
was held that this was a sufficient publication to sustain an action for 
damages ; for a defendant who, on the application of a stranger, delivers 
to him the writing which libels a third person, publishes the libellour 
matter to such stranger, though ho may have been sent for the work bj 
the plaintiff himself (rn). 

If a man wraps up a newspaper, and scuds it into another county by 
a boy, the man who sends the paper is the publisher of it, and not the 
boy, who is ignorant of the contents of the paper, and is an innocent 
agent in the transaction (w). 

Proof of the delivery, *by order of the defendant, of a copy of a news- 
paper to the officer at the Stamp Office, is proof of publication (o). 

Prapi'ietorship of newspapers containing libels . — Before any newspaper 
can be lawfully printed and 2 )ublished, a declaration in writing must 
be delivered (G & 7 Wm. 4, c. 76), to the Stamp Office, or the proper 
officer for stamps in the district within which the newspaper is intended 
to be published, setting forth the correct title of the ncws 2 )aper, a true 
description of the building wherein it is intended to be printed and pub- 
lished, the true name, addition, and jdace of abode of the printer, pub- 
lisher, and proprietor, or two out of several propi-ietors. lliis declaration 
must be signed (s. G) by every per^n named therein as printer or pub- 
lisher, and must be renewed to meet changes and alterations in the pi'O- 
prietorship, or in the persons printing or publishing the paper. These 
declarations are to be fikul and kept by the Commissioners of Stamps and 
Taxes, and certilied copies of them arc to be admitted (s. 8) in civil and 
criminal proceedings, touching any newspaper mentioned in any such 
declaration, and touching any publication or matter contained in any such 
newspaper, as conclusive evidence of the truth of all such matters set 
forth in such declaration, as are required to be therein set forth, and of 
their continuance in the same condition against every 2 )erson who shall 
have signed such declaration, unless it shall be proved that such j)erson 
had become lunatic, or that i)rovious to the publication in question he had 
signed and delivered to the i)roper officer a declaration that he had ceased 
to bo printer, publisher, or proprietor, or that a new declaration, in which 
he did not join, had been mode and delivered to the 2 )ropcr authorities. 

Provision is made for the issue of certified copies of these declarations, 

(m) Duke of Brunswick v. Uarmer, 1 120. 

Q. B. ISO. (o) Bix V. AmphlU, 4 B. <b G. 30. 

(n) Best, J., Bex v. Burdelt, 4 B. & Aid. • 

3 A 
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and it is enacted (s. 8), tliat in all proceedings a copy, certified to be a true 
copy, under the hand of the commissioner or officer described in the act, 
shall be received in evidence against every person named in the declara- 
tion, as a person making or signing the same, as sufficient proof of such 
declaration, and of the contents thereof ; and that the same was duly 
signed and made according to the act. And whenever a certified copy has 
been produced in evidence against a person who has signed and made such 
declaration, and a newspaper shall afterwards be produced in evidence, in- 
tituled in the same manner ,as the newspaper mentioned in such declaration, 
and having the name of the i)rinter and publisher and the place of print- 
ing the same, or purporting t(» be the same as in the declarktion, though 
not in the same form, it shall not be necessary for the plaintift’, in any 
action or othcr procccding, to pro\ e that the newspaper was purchased of 
the defendant, or at any house, shop, or office belonging to, or occupied by 
him, his servants, or workmen (p). 

If a mortgagee of shares in a newspaper, to protect his own interests, 
takes the precaution of registering himself “ as legal owner as mortgagee,” 
and the mortgagor registers himself as owner of the c< pi ity of redemption, 
both arc liable as proprietors (//). 

Proof of the utterance of the worth charged In actions for verbal dander.— 
The plaintilT need not prove all the words laid in the declaration, hut he 
must prove so much of the very words alleged to liavc been spoken as is 
sufficient to sustain his cause of action ; and it is not enough for him to 
prove equivalent words of slander (/•) ; but if the words proved in evidence 
convey substantially the same imputation, and the only dinbrcnce is that 
the same thing is exju’csscd in a dificrent form of words, or is proved to 
have been done in a diftcrent way from that charged in the declaration, 
the variance may be amended at the trial {s). Jf words alleged to have 
been spoken affirmatively were only put interrogatively, or if they convey 
quite a difl'erent imputation from tliat charged in the declaration (/), the 
defect cannot be amended. 

A defendant w'ho is sued for verbal slander is responsible only, as we 
have seen, for what he himself has uttered. lie cannot be made liable 
in damages for an unauthorised repetition of the slander by a party to 
whom he originally communicated it, such a communication not being 
the necessary consequence of the original uttering of the slanderous 
words («). 

Proof of the sinfjinfj of libeAlous songs. — Where a libellons song was 

(p) Mnyne v. Fletcher, 0 1). Ar C. Hell v. Bffrne. 13 Kast, 5(13. WaUern v. 

^7) Jirumirick v. Htn'mcr, 3 C. & K. Mace, 3 11. Altl. 750. Carhrnijht v. 

13. /taker \. IVUkinson, Cat. M. iUl. IVntjhl, 5 11. & Alil. 010. Jirooks v. 

. (r) Maitland v, Goldnetf, 2 Kast, 437. litanshard, I Cr. A M. 701. 

Orpwoad v. fJarkes, 4 UiuK- ^O*** (w) ly^nrd v, jrccks, Parkins v. Scott, 

(v) Post, cli. 21, H. 1. Amknument. ante, p. 707. 

(t) Barnes v. Holloway, 8 T. I?. 150. 
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3ung in the streets from a printed paper, which had been destroyed, the 
singer of the song was allowed to prove that a paper produced was an 
exact copy of the song that was sung (a?). Where a number of placards 
are printed by order of the defendant, no one of the printed papers is an 
original more than the rest. When they are printed they all become 
originals, and the manuscript is discharged {y). 

Application of the libel to the plaintiff, — If the libellous words point to 
no person in particular, it becomes a question of evidence whether they do 
or do not apply to the plaintiff (z). If the name of the party libelled is 
left in blank, or is designated by asterisks, evidence may be given to show 
who was meant. “ It is not necessary that all the world should understand 
the libel ; it is sufiicient if those who know the plaintiff can make out 
that he is the person meant” {n). Where a class is described, it may very 
well he that the slander refers to a particular individual. That is a 
matter of which evidence is to be laid before a jury, and the jurors are to 
determine whether, when a class is referred to, the slander was pointed at 
the plaintiff (J)), 

Where it a])pears, from the matter complained of, that there was 
not any intention of libelling any particular individual, but that the im- 
])iitations intended to be conveyed were meant to be cast upon the pub- 
lic authorities, or some one of several public functionaries, the plaintiff 
cannot recover (c). 

Proof o f the defamatory sense of the words used. — It must appear to 
the court, from the words set out in the declaration, that they are capable 
of conveying or bearing the defamatory meaning assigned to them ; and 
if so, it is for the jury to determine whether, in point of fact, the con- 
struction put upon the words by the plaintiff is borne out by the evi- 
dence (d). When the words are susceptible of a harmless meaning, it is 
for the plaintiff to show that they wfcre used in a libellous and not in a 
harmless sense. If the plaintiff attributes to them a much wider and 
more extensive meaning than they fairly warrant, or the words do not 
fairly bear the meaning imputed to them, the defendant will be entitled to 
a verdict (e), unless the w’ords are manifestly libellous as they stand, and 
require no meaning to be assigned to them ; in which case the meaning 
assigned to them by the ]daintiff may be rejected as surplusage (/). An 
insensible or repugnant meaning may bo rejected as surplusage on 


(.r) Johnson V. Hudson, 7 Ad. & K. 
23;J.n. 

(y) Hex V. Wntson, 2 Stark. 130. 

(r) Merprethcr v. Turner, 10 Law .T., 
C. r. 10. 

{a) Bonrkv v. JVarren, 2 C. 310. 
(b) Lc Fanu v. Mnkolmson, I II. L. C. 
037. 

(f) Sohmion v. Imwsou, S Q. 11. 823. 


(f/) RoUmon V. Lau’sou, nt sup. Hem- 
minffs V. Gasson, ante, p. 71ft. Homer v. 
'Taunton, 5 II. Sr N. 003 ; 20 Law J., 
Kxcli. 318. 

ft*) Brofmie v. Gosden, 1 C. B. 732. 
Williams v. Gardiner, 1 M. W. 949. 

(./*) Harvey v. French, I Cr. & M. 11. 
Jioberts v. Camden^ 9 East, 92. 
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demurrer, or on motion in arrest of judgment ; but a plaintiff who has by 
his declaration assigned a particular meaning to equivocal wor|^s, which 
are not necessarily slanderous, and fails to establish that meaning by bis 
evidence, cannot reject the meaning he has himself adopted, and resort to 
another interpretation of the words (g), 

Wlicre the words used have an equivocal meaning, but are well under- 
stood and known in a libellous sense, it is for a jury to say whether they 
were used in that sense or not (/*). “ Wc ought to attribute,” observes 

Coleridge, J., “ to a jury i\n acquaintance with ordinary terms and allu- 
sions, whether historical, or figurative, or parabolical. If an expression, 
originally allegorical, has passed into such common use that it ceases to 
be figurative, and has obtained a signification almost literal, we must 
understand it ? . it is used.” The term frozen snake,” has an application 
very generally known, which is calculated to bring into contempt a person 
against whom it is directed. If, therefore, a publication imputes to a 
person that his friends, who ha^e been assisting him, have realised in him 
the fable of the frozen snake, ic is for a jury to say whether these words 
do not convey an imputation of ingratitude to friends and benefactors, and 
if they do they are actionable (i). 

If the meaning is so obscure and doubtful as to render the document 
incomprehensible, it is not actionable, although the plaintiff’s name may 
be mentioned therein in an impertinent manner, and the publication may 
have been evidently intended to vex and annoy him (/;). 

In an action for w'ords, some of which, if spoken and understood in 
their ordinary sense, would certainly be actionable, the jury may consider 
whether, taking the whole of the conversation together, the particular 
words are so qualified by the other parts of the conversation as to show 
that they were not intended to give the idea which their ordinary and 
primary meaning w^ould give (1). If the words themselves are not of a 
defamatory character, they arc not actionable, although special damage 
may have resulted to the plaintiff from the utterance of them. There is 
no ground for presuming malice from the utterance of words innocent in 
themselves, and a jury cannot infer it. Thus where the plaintilV, a serv- 
ing-maid and shopwonian, alleged in her declaration that the defendant 
maliciously spoke these word^ concerning her, — “ She (the plaintiff) 
secreted I 5 . OcL under the till, stating that these are not times to be 
robbed ; ” and that by reason of the speaking of these words by the 
defendant she had been refused a situation, it was held that, as the words 
did not of necessity import anything injurious to the plaintiff’s character, 

{g) Williams v. iSlott, 1 Cr. & M. BHB. vilh v. Chapman, 5 Q. B. 745. 

Smith V. Carey, S Campb. 401. Sellers ( 1 ) lloare. Silver/ork, 12 Q. B. 024. 

V. Till, 4 B. & C. 055. (Ar) Capel v. Jones, 4 0. B. 208. 

(h) Wakley v. Healey, 7 C. B. 005. (J) Shipley v. Todhunter, 7 C. T. 

Baboneau v. Farrell, 15 C. B. 300. Ore- 6S0. 
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they were not capable of sustaining an action, although they had been 
followed by special damage. “ It is said,” observes Pattcson, J., “ that 
the words are actionable because a person, after hearing them, chose in 
his caprice to reject the plaintiff as a servant. But if the matter was not 
in its nature defamatory, the rejection of the plaintiff cannot be considered 
the natural result of the speaking of the words. To make the speaking 
of the words wrongful, they must in their nature be defamatory ” (m). 

Admissibility of evidence of surrounding circumstances to explain and 
point the libel — Interpretation of the words used, — The ordinary popular 
sense of the writing, language, or words alleged to be libellous or 
defamatory, is to be taken to be the meaning of the printer, publisher, or 
speaker of them (ante, p. 711 ) ; but a foundation may be laid for showing 
another and different meaning. Sonictliing may have previously passed 
which gives a peculiar character and meaning to some expression ; and 
some word, wdiich ordinarily or popularly is used in one sense, may, from 
something that has gone before, have a meaning different from its usual 
meaning. When, therefore, it is wished to get rid of the ordinary mean- 
ing, the witness must be asked if there was anything to prevent those 
"words from conveying the meaning they ordinarily would convey ; and if 
evidence is given, and a foundation laid for it, then the further question 
may bo put, ** What did you understand by them ?” (n). It must first be 
shown that the word is used in, and has acquired, a peculiar sense, and 
then a witness may be asked whether he understood it in that sense. 
The phrase lame duck,” would be actionable if applied to a person on 
the Stock Exchange, because there it has acquired a particular meaning, 
which could he shown. So of the word “ black sheep,” as applied to an 
attorney ; so of the word “ blackleg,” if it can be shown that it had 
acquired a similar signification as applied to gamesters (o). 

Words si)okcii at different times may be given in evidence for the 
purpose of making out the charge laid in the declaration, or to prove the 
animus of the defendant ; but if they in themselves constitute so many 
different libels, giving rise to separate and distinct causes of action, the 
jury must be cautioned not to give damages in respect of them. 

The defendant has a right to have the whole of the publication read, in 
order that the meaning of particular passages may be illustrated and 
explained by the context of the whole writing (p). And in an action for 
oral slander, he is entitled to liave the whole conversation of which the 
slanderous words formed part given in evidence, in order to explain the 
meaning of particular expressions, and to show that they did not convoy 
the imputation sought to bo fastened upon them. 

(m) Kelly v. Partington ^ 5 33. & Ad. (o) Watson, B., Barnett v. iKV^n, 3 H. 

051. & N. 381 ; 27 Law J., Kxch. 416. 

(n) Dailies v. Hartley, 3 Exch. 205. {p) Cooke v. Hughes^ li. & M. 116. 
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Proof of subsequent libels to explain and point the libel charged in the 
declaration may be given, but if the evidence is offered for the mere 
purpose of swelling the damages it will be rejected. “ The distinction,'* 
observes Lord Abinger, ‘‘ is, you may give evidence of subsequent words 
to explain the words in the declaration : but when there is nothing 
equivocal in the words charged, you cannot give evidence of subsequent 
words of tlie same import, for which subsequent words another action 
may be brought and damages recovered ; inasmuch as the record in this 
action Avonld be no bar to a subsequent action for the same words, though 
the evidence now offered would tend to aggravate the damages in 
this ’’ (^y). 

Proof (f successive libels to show malice, — As the spirit and intention of 
the i)arty publishing a libel are fit to be considered by a jury in estimating 
tlie injury done to the plaintiff, evidence tending to prove it cannot be 
excluded sinqdy because it may disclose another and different cause of 
action ; but whenever the evidence given does disclose another cause of 
action, the jury should be cautioned against giving any damages in respect 
of it. And if sueh evidence is offered merely for the purpose of ol)taining 
damages for such 'Subsequent injury, it will be properly rejected (r). 
Defamatory statements, therefore, made by the defendant subsequently to 
the publication of the lil)el, are admissible in evidence merely to show 
malice ; but if any considerable distance of time has elapsed between the 
publication of the libel and the speaking of the words, they ought to bo 
received with vea-y great caution, as they may refer to something that has 
taken place between the plaintiff and the defendant subsequently to the 
libel, and may not, tliereforc, amount to any proof of malice at the time 
of the publication of the libel (s). And when such statements arc given 
in evidence, the defendant is entitled to get rid of the effect of them by 
proving the truth of the words (/), 

Evidence of malice. — To sustain an action for a libel or for slander, the 
plaintiff must show that it was malicious ; but every unauthorised publi- 
cation of defamatory matter is, as we have seen, in jxant of law to bo 
considered malicious, and it is a question of law whether the communication 
is authorised or not. If it be authorised, the legal presumption of malice 
arising from the unauthorised publication of defamatory matter fails, and 
the plaintiff, to sustain his action, must prove actual malice, or, as it is 
usually expressed, malice in fact {u). Whenever one man is proved to 
have used words imputing the commission of felony, or of any other 

fy) Pearce v. Ornxhy, 1 Mood. & Hob. (.■») IlemmitufH v. Gmson, 1 Kll. lil. & 
ioO. Kll. :340 ; 27 Law J., Q. D. 252. 

(r) Pearson \. Le M nitre, 5 M. X' Or. (0 Warne v. Chadwell, 2 Stark. 45/. 

720; (J si. N. li. 007. harwelly. Adkins, («) Orenswell, Coxhead v. Richards, 

1 ib. 808. JJarby v. Ousehy, 1 H. & N. 2 C. B. 005. 
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iudictablo offence to another, he will bo taken to have used them mali- 
ciously, unless he gives some sufficient excuse for using them, as in giving 
the character of a servant, making a charge to a constable, &c. The 
defendant’s conduct in putting a justification on the record which be does 
not attempt to prove, and will not abandon, may be taken into consideration 
by a jury, as proving malice and aggravating the injury, and every other 
part of the defendant’s conduct down to the time of the trial may be 
considered by the jury ; for acts, although subsequent, may indicate the' 
existence of motives at a former time (u). 

Proof of injury to the plaintiff. — To enable the plaintiff to maintain an 
action, and recover damages for the writing or publication of a libel, it 
must be shown, as wc have seen, that tlie plaintiff is the person to whom 
the injury from the libel immediately accrues. If the injury is too remote, 
and not to be connected witli the publication of the libel, the jdaintiff will 
be nonsuited (ante, pp. 70G, 713). If the tendency of the publication is 
injurious to the plaintiff, tlie law will presume tliat the defendant, by the 
act of i>ublishing it, intended to produce the injury it was calculated to 
eflcct, and it is the duty of a judge, if he thinks the publication injurious 
to the plaintiff, to tell the jury it is a libel and actionable (.t). Every 
person who publishes in writing matter injurious to the character of 
another, is considered iu point of law to have intended the consequences 
resulting from that act {y). 

Evidence of special damage. — When proof of special damage is essential 
to the maintenance of the action (ante, j). 7(h)), it must be proved as laid, 
and any substantial variance between the allegation and the [)roof will be 
grountl of nonsuit. It must a]>pear also to be the natural and necessary 
result of the speaking of the w’ords, or it will fail to sustain the action. 
If there are two distinct causes of special damage, one proce(‘ding from the 
act of the defendant and another from the act of a third party, and the 
special damage may have resulted from either, it will fail to support 
an action (^). If the declaration alleges as special damage that several 
named persons had ceased to have dealings with the plaintifi* in the way of 
liis trade, the persons themselves must be called to prove the fact (r/). 

Proof of the trade, or profession, or official character of the plaintiff '. — 
Where the libel imputes to the plaintiff misconduct in his practice of a 
physician, or surgeon, or an attorney, not doubting or denying his qualifi- 
cation to practise, it will not be necessary to do more than prove that the 
plaintiff was acting in the particular professional capacity imputed to him 
at the time of the publication of the libel (ft). But when the libel or 

(r) Simpson v. Uohinson, IC C^. H. OIU. Tunnivlill'e v. Moss. C. & K. 8U. 

(.r) Wilson, 1) H. it: C. (U5. {h) Berryman v. Wise, 4 'J\ R. 300. 

(y) Fisher v. Clement, 10 H. C. 475. iSfui/li v. Taylor, 1 N. R. (B* it P.) 204. 
(;) Vivars v. Wileovks, 8 East, 2. Rutherford v. Evans, U Bing. 461. 

(«) Titk V. Parsons, 2 C. it P. 202. 



728 


THE LAW OF TORTS — LIBEL AND SLANDER. [OHAP. XVII. 

slander imputes to a medical or legal practitioner that he is not properly 
qualified, and the professional qualification is denied, the plaintiff must be 
prepared to prove it, by producing his diploma or certificate, duly sealed 
or signed, and stamped, where a stamp is requisite. If the document is 
not admissible in evidence on its production under the Documentary 
Evidence Act (c), the signatures must be proved in the ordinary way. 

Proof that the words were spohen concerning a tradesman or professional 
man in the tvag of his trade or profession, — In order to recover damages 
for sjantleroiis words spoken of a tradesman or professional man in his 
trade or profession, it must be shown how the words were connected 
with his i^rofession. To impute immorality to a clerk of a gas company, 
to say that he “ consorts with whores/’ is “ a disgrace to the town,” 
and unfit to hold his situation,” is not actionable, because they arc 
not connected with his character and conduct as a clerk. He may be 
a very good clerk, well fitted for his duties, although he is scandalously 
immoral (d). 

Evidence on the part of the defendant — Iraverse of material allegations. 
— If the libel contains a charge upon a man in the way of his trade 
or business, the allegation concerning such trade or business must, if 
traversed, be strictly proved as it is set forth in the declaration, and the 
defendant is at liberty to bring evidence to disprove it; notwithstanding 
the disproving of the allegation does in effect prove the truth of the libel. 
If the plaintiff in his declaration alleges that he was, at the time of the 
publication of the libel, the manufacturer of a particular article, which he 
supplied to his customers in the way of his trade, and the defendant 
traverses the allegation, and the plaintiff establiwshes n primii facie case, the 
defendant is entitled to prqve that the plaintiff did not manufacture the 
particular article he pretended to make, but a composition of a very 
different description, although the evidence amounts to proof of the truth 
of the charge imputed by the libel, and there is no plea of justification on 
the record (g). 

Proof of the troth of the charge or accusation. — If the defendant can 
show that the defamatory charge or accusation made by iiim against the 
plaintiff is true in substance, he answers the claim for damages. But to 
enable him to give the truth in evidence, in answer to the action, there 
must be a plea of justification on the record (f). ITie truth is an answer 
to the action, not because it negatives the charge of malice (for a person 
may wrongfully or maliciously utter slanderous matter though true, and 
thereby subject himself to an indictment), but because it shows that the 
plaintiff is not entitled to recover damages, for the law will not permit a 

t 

I /r' .^r 'I ” ' *•'* ! P"*'- 21 ; (f) Mannimj v. Clantnl, 7 Tling. .IfiB. 

' / A » *’■ (f) fyUrien ▼. Bryant, 1« M. & W. 

[d) l,umhy\. AU<Uiy,\Cr. & Jerv. 301. ]6S. EdtaU v. BtuaeU, 6 Sc. N. U. 8()1. 
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man to recover damages in respect of^an injury to character which he 
either does not, or ought not, to possess (g). 

Where the defendant justifies words which impute a felony to the 
plaintiff, it is competent to him to go into proof of his justification, 
althoiigl^ the plaintiff has been tried and acquitted of the charge, the trial 
and acquittal being res inter alios acta (h). If the plaintiff has been tried 
and convicted, the conviction may be given in evidence in support of the 
plea of justification. If a man be adjudged by the sessions to be the 
father of a bastard child, the adjudication is an answer to any complaint 
made by him, in the spiritual court or elsewhere, against any one for 
saying or publishing that he has had a bastard (i). When the plaintiff 
has not been actually convicted of the felony he must be tried by the 
jury on the plea of justification, in the same way as if he was on his 
trial upon an indictment for the oflcnce in a criminal court ; so that, if 
there is a doubt of his guilt, the jury arc bound to give him the benefit of 
tlie doubt (I). 

If a party publishes a libel and then pleads a justification, the court 
will not assist him to obtain evidence in siqiport of his plea (/). 

Proof of privileged communications. — Proof of the libel or slander having 
been published or uttered in the course of legal proceedings, is primd fade 
evidence that it was i)ubli.shcd or uttered under the sanction and protection 
of a court of ooiii[)ctent authority (ante, p. C84). If it is shown to have 
been published in a petition or complaint to parliament, or to the Queen, or 
her ministers, containing a temperate statement of a grievance calling for 
inquiry and redress, this will be prhmi facie evidence that it -was published 
for sufficient cause and upon propet motives. If it is shown to have been 
a private coniniunication between friends, itipiust be proved to have 
related to matters of family or pecuniary interest, directly affecting the 
writer of the communication (ante, p. 090). 

77/c damages recoverable in actions for defamation will materially depend 
upon the nature and character of the libel, the c.xtcnt of its circulation, the 
position in life of the parties, and the surrounding circumstances of the case. 
Where an action was brought for slanderous words, imputing suborna- 
tion of perjury to the plaintiff, an*l the defendant suffered judgment by 
default, and on the execution of a writ of inquiry of damages tlu^^daintiff 
gave no evidence of any actual damage, but his counsel addressed the jury, 
who assessed the damages at 40/., and the defendant then moved to set 
aside the inquisition on the ground that nominal damages only were reco- 
verable ill the absence of any proof of damage on the part of the plaintiff, 

(</) liittlcdalo, J., 10 11. A'C. 272. Rislip. 1 Ld. llayin. 094. Jen-is, C. 

(A) Knqlund v. Itourkc, 0 Esp. 80. J., Hvhluim fthickuoini, \\ C. 

Conk V. /vV/rf, ib. lJU. {k) Rivhart{.s v. Turner, Car. M. 417. 

(*) Thornton v. Tirkrrinq, 1 Froem. {() ^^etrop. Soloon Om. Co. Hawkins, 
280. ITebb v. Conk, Cro. Jac. 505. Hex 4 11 . & N. 151. 
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it was held that the plaintiff was not bound to give any such evidence {m). 
If the defendant had any ground to urge in mitigation of damages, he 
should have proved it before the sheriff’s jury. 

The jury may give to the plaintiff damages for the publication of the 
libel and for the mental suffering arising from the apprehension of the 
consequences of the publication (w). The damages are almost altogether 
in the discretion of the jury. The court will not interfere with them 
unless they are shown to be manifestly outrageous and extravagant (o). 

Uvuknce in afjgnivation of dmnages cannot, as we have seen, be given, if 
it establishes another cause of action against the j)laintifl* ; for, if that 
were permitted, the jury would be giving damages for a second libel in an 
action for the first {p). Although a plea of justification, imputing felony 
to the plaintiff, is abandoned at the trial and apologized for, still, the 
putting of such a plea upon the record and failing to prore it is evidence 
of malice, and a groat aggravation of the defendant’s conduct, as showing 
an animus of persevering in the charge to the very last. The putting of 
such a plea upon the record, therefore, is a matter pro]>cr to be taken into 
account by the jury in estimating the amount of damages {q). 

Mitiijatioa of dairo^es, — A defendant is not now allowed to give 
evidence of the truth of the defamatory charge or statement in miti- 
gation of damages (r), but must, if be wishes to rely upon it in any way, 
put a pica of justification on the record. But wllere the plaintiff, by his 
declaration, alleges that before the publication of the libel he had always 
preserved a good character in sfcicty, from which he has been driven by 
the insinuations in the libel, and claims damages accordingly, evidence is 
admissible to show that, prior to the publication of the libel, the plain- 
tiff’s character was so badfliat he was universally avoided and shunned («); 
for, whenever a person claims damages on the ground of disparagement 
to his character, it may be shown by evidence that liis character was 
blemished prior to the utterance of the slander of which he now com- 
plains (f). 

Evidence of this sort must, however, be used with extreme caution, or 
it will tend to the aggravation rather than the mitigation of the damages. 
If the cij|jumstanccs amount to a justification of the libel, they arc not 
then receivable in mitigation of damages, as they should have been pleaded 
by way of justification if the defendant meant to rely upon them (w). ^ In 

(m) Tripp V. Thtmas, B B. C. 427. G08. 

(it) GoxHn V. Carry, H Sc. N. It. 25. (r) Undenrood v. Parks, 2 Str. 1200. 

(o) (jilhrrt V, liurtenshaw, Cowp. 2B0. h) Earl of Lcicesterv, Waller, 2 Camph, 

Hiijhmme v. Ear! of Harrinyton, \\ C. B. 251. 

N. S. 142. Ilatnsori V. Pearre, rM2 rjiiw fl) Ld. Ellonhorough, C. J., v. 
T. li. 2«S. Moi,r, I M. & S. 280. 

ip) Ante, p. 7ii0. Finnerly v. 'Pipper, («) Watson v. Uhriatk, 2 B. & 1 \ 224 ; 

2 Campb. 74. pojjt, ch. 22, s. 1. 

(q) Wanvick v- Foulkes, 12 M. & W. 
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some cases, general evidence of the plaintiff’s bad character has been held 
to be inadmissible by way of mitigation of damages (x). In other cases, 
the defendant has been allowed to prove, by cross-examination of the 
plaintilf’s witnesses, that rumours and reports of the same tenor as the 
libel were current prior to the publication of the libel, and were the com- 
mon topics of conversation (/y). Humours current after the utterance of 
slander cannot, of course, help the defence, as they are tlie natural result 
of the dissemination of the slander, and tend only to aggravate the 
damages (v). 

It is no ground for mitigation of damages that the defendant, at the 
time lie uttered the slander, stated that lie heard it from another person, 
naming such person (a). 

Proof of libels hj the 2 ')lainiljf on the ihfcndant . — “If a man is in the 
habit of libelling others, lie complains,” observes Sir iJames Mansfield, 
“ with a very bad grace of being libelled himself ; and if two men are 
concerned in publishing inoiislrous libels against each other every day, 
there can be no claim to damages on cither side” {h). But the defendant 
cannot give in evid(‘nce, in mitigation of diimagcs, other libels published 
c(mccrning him, unless the defendant can show that the libels proceeding 
from the plaintiff were connected with the libels proceeding from the 
defendant, for one libel cannot be set off against another, unless it can be 
shown that they are connected together, and that the libel published by 
the plaintiff provoked the libel published by the defendant, and that the 
plaintiff is himself, to a certain extent, 4.1ie cause of the injury ’for which 
he claims couipensation in damages (c). Wiien the object is to show that 
the ilefendafit was provoked, by libels publiNhed against him by the plain- 
tiff, to retaliate by publishing the libel of wdiich the plaintiff’ complains, 
it is essential to piH»vc that the plaintiff’s libels came to the defendant’s 
knowledge before he published his libel (d). 

Evidence of ofevs ofapohKjjj in jiiithjation of damo<je $, — By G & 7 Viet, 
c. ffG, s. 1, it is enacted, that in any action for deffiniatioii it shall be 
lawful for the defendant (after notice in writing of his intention, given to 
the ]>laintiff at the time of filing or delivering the plea in such action), to 
give in evidence in mitigation of damages that he made or^off’eredan 
aj)ology to the j)laintiff for such defamation before the commencement of 
the action, or as soon afterwards as he liad an opportunity, in case the 
action was coinmcncod before there was an opportunity of offering an 
apology (ante, p. 7 IS). 

(jc) Jams V. 1 1 Pr. iJ05. {a) lienneH v. Bennett ^ C C. & l\ ft88 ; 

(y) IVj/nlt V. (tore. N. 1*. C. HOd, ante, i». 711). 

Birhards' \. Richurds, 2 Mood. & Roll. (/») F'innerty w 2 Campb. 72. 

fi57. {<•) V. Brotni^ 3 B. Ar C. 120. 

(z) Thompson v. JSSfe, 20 Law J., Q. B. Tarplep v, Blubejfy 2 Bing. N. C. 4'il. 

85 ; 10 Q. B. 175. (d) Jf^alts v. Fraser, 7 Ad. & E. 202. 
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Of the judge's direction to the jury . — The stat. 82 Geo. 3, c. 60, s. 1, 
enacts, that On trials for libel the jury may give a general verdict of 
guilty or not guilty, upon the whole matter put in issue, and shall not he 
required or directed by the court or judge to find the defendant guilty 
merely on the proof of tlie publication by the defendant of the paper 
charged to be a libel, and of the sense ascribed to the same. Also (s. 2) 
that the judge shall, according 'to his discretion, give his opinion and 
directions to the jury on the matter in issue (e). Tlie usual course in 
cases of libel since the passing of this statute is, first to give a legal defi- 
nition of the oflonce, and then to leave it to the jury to say whether the 
facts necessary to constitute that ofTonce are proved to their satisfaction, 
and that whether the libel is the subject of a criminal prosecution or a 
civil action. The judge, as a matter of advice to them in deciding the 
question, may give his own opinion as to the nature of the publication, 
but is not bound to do so as a matter of law (/). The cases,” observes 
Lord Denman, “ show that a judge must n.jt leave the fact of the defend- 
ant’s intention as a question for the jury {g except so far as the intention 
may be shown by tho tendency of the publication itself. A man may 
wilfully publish a niischievous libel without intending to injure the party, 
and may be responsible. He may, indeed, in effect do him no harm by the 
publication ; for it may be that blame from some quarters is more valuable 
than praise. Yet he must answer for such a publication ” (/*). 

It is the duty of the judge to say whether a publication is capable 
of the meaning ascribed to it ; but when the judge is satisfied of 
that, it must be left to the jury to say whether the publication has the 
meaning (i). , 

Where the defendant sets up as a defence that the communication was 
a privileged communication, but the judge holds that there arc comments 
by the defendant in excess of the privilege, the judge is not thereby 
justified in telling the jury that the defendant, by exceeding his privilege, 
has been guilty of a libel, for whenever there is evidence of malice, cither 
extrinsic or intrinsic, in answer to the immunity claimed, by reason of the 
occasion, a question arises which the jury, and the jury alone, ought to 
determine. Whenever there arc expressions in a publication which may 
rca.sonably be contended to prove malice, the plaintiff has a right to have 
the whole matter submitted to tho jury, for them to say whether, in 
writing and publishing it, the defendant was acting hona fide or mali- 
ciously (k). 

Arrest of judgment after verdict — If the judge and jury tliink the pub- 

(e) Jiaylis v. Lau'renre, 11 Ad. & K. (A) BnyVis v. Lawrence, 11 Ad. & E. 

021. 

(/) Parmiter v. Ci^nphmd, ft M. & W. (i) AVi/r/ v. Bfayt/, 10 Q. 11. 008. 

108. Bex V. Jratsou, 2 T. D. 2f)0. ^k) Cooke v. WiUle^, 5 Ell. & Bl. 012 ; 

{g) Haire v. IViUrm, 0 B. & C. 045. 25 Law J., Q. B. 367. 
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lication libellous, still if on the record it appears not to be so, judgment 
must be arrested (/). If an action be brought for speaking slanderoiis 
words all at one time, that is, all in one count, and there is a \erdict for 
the plaintiff, though some of the words will not maintain the action, yet 
if any of the words will, the damages may be given generally ; for it shall 
be intended that the damages were given for the words which are action- 
able, and that the others were inserted only for aggravation^ But if the 
action be brought for several slanders spoken at several times, and the 
action will not lie for the words spoken at one time, but will lie for the 
words spoken at another, and a verdict be found for all the words, and 
entire damages given, the judgment will, it seems, be arrested (m). If 
the words appear, upon the face of the declaration, to have spoken at 
one time, the whole may be considered as one count, containing words 
actionable and not actionable, and the verdict will stand upon those which 
are actionable (w). 

Indictments for lihel and slander , — Malicious defamation either in 
printing or writing, or by signs and pictures, and, in certain cases, by 
word of mouth, has always been considered an indictable offence at com- 
mon law (o), as tending to j)rouiote strife, and quarrels, and breaches of 
the peace by inciting persons to revenge themselves for the affront, or for 
the preservation of their good name. A libel upon a magistrate, or 
public officer iu the execution of his public duty, has also always been 
considered a great public offence, as it tends to bring the administration 
of justice and the goveniment itself into contempt. 

Although the person libelled be dead at the time of the publica- 
tion of the libel, yet it is i)unishable if its tendency is to stir up others 
of the same family or society to break the peace in vindication of the 
memory of the deceased, or if it be a libel upon a magistrate or public 
officer (p). 

A person may be indicted and punished criminally, not only for the 
publication of scandalous writings, but also for singing libellous songs 
and poems directly tending to a breach of the peace, and for holding up 
persons to shame and ignominy by ridiculous and degrading pictures and 
prints, or by re})roachful or ignominious signs, such as fixing up a 
gallows over a man's door (y). 

A party may be convicted, also, of a misdemeanour for publishing a 
libel upon a class of persons, such as the clergy of a particular diocese, or 
the residents of a particular locality, if the direct tendency of the pub- 

(l) Hiarnc v. SfoircN, 12 A<1. tV E. 731. (rO Hawkins’ Picas of the Crown, ch. 
Goldstein v. Fom, 0 B. & C. 15!l. Solomon 73 ; 3 Inst. 171 ; Bract, lib. 3. c. 36. 

V . Jmwsoiu 8 Q. B. H3T. ip) He lAbollis Fninosis. 5 Co. 254. 

(»i) Griffiths V. Letris, 8 Q. B. 852. Mex v. Tophnm, 4 T. K. 104. 

(») Alfred v. Farhw, ib. 803. ( 7 ) Be Libellis Famosis, ut sup. 
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lication is to stir up riot and disorder, and incite to a breach of the 
peace (r). 

When a person, either by writing, or by publications in print, or by 
any other means, calumniates the proceedings of a court of justice, he 
renders himself liable to an indictment for a misdemeanour {s) ; but the 
propriety of a verdict, or the correctness of the decisions of a judge, may 
be canvassed and controverted, provided it be done with fairness and can- 
dour, and tcni})eratc reasoning and argument, published with a view to 
elucidate the truth, and not to bring the admin'stration of justice into 
hatred and contempt (/). 

The composing and writing of a libel, with a view to its publication, 
is in itself a misdemeanour, triable in the county wlierc the libel was 
composed and published, though the publication afterwards takes place in 
a dilVerent county. If, therefore, a libel be written iiV one county and 
publislicd in another, ',:no libeller may be prosecuted in either eoniity (?/). 

Upon an indictment, as well as in action, there is a groat distinction 
between slander by word of mouth, and slander in a publiv^bed writing. 
As regards slanderous writings, it is said that wherever an action will lie 
for composing or miblisbing them, without alleging any special damage, 
an indictment may a^so be maintained (.'*) ; but an indietment cannot bo 
supported for mere verbal slander, unless it is seditions or blaspbcmons, 
or directly tending to a broach of the peace, or is uttered re^[>eeting a 
magistrate in the execution of bis office (//). I’hus, where it was said of 
an alderman, “ When be puts on bis gown Satan enters into it/' and of a 
mayor, “ Yon are a forsworn mayor, and have broke your oath," also, 
“ Von, Mr. Mayor, are a rogue and a rascal,” it was held that these were 
but loo^e, nnmaniierly words, not punishable criminally by indictment (;r). 

The stat. (j & 7 Viet. c. Dti, ss. 4 it Ti, makes a tlistiiiction in respect 
of pnni^jmont between [>ersons who nialieionsly publish defamatory libels, 
knoAving them to be false, and those ivlio publish them ivilhout having 
any knowleJgo one way or the other on the subject. 

WJien the truth of the matter may hr gicen in rvitlcnce, — Formerly, in 
all cases of indictment or information for the public or criminal offence of 
libel, it was immaterial whether the libel was true or false, or whether 
the party libelled was of good or ill fame; for it was sai<l that “ in a 
settled state of government, a person grieved by any wrong done ought 
to lodge an information or complaint bcff)re tlui proper legal tribunals, 
and seek a remedy in the ordinary course of law, and m^t revenge himself 

(r) IIpx V. Tn//iVwis, 5 P. A: Aid. .W». (.r) Arclihold’s Criminal Pleading, by 

Rex \‘.fMhornef2 Parriard, lilH, 100; 2 Welsby. JjIHKTi. 

Sw:inst. ffpj. v_ 2 Campb. 14^; 2 

(«) R-x IVatsnu. 2 T. \X. 100. Sfdk. 008. 

f/) Jtrx V. ly/iitej I Cfinipb, 0.00. (j) Iteq, y. Laiufley, 0 Mod. 13.0. Rex 

(w) Rpx V. thirditi, 4 P. A* Abl. 05. v. /W;A, 2 Str. 1158 ; ante, p. 700. 
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by the odious course of libelling ** (a). But now, by 6 & 7 Viet. c. 96, s. 6, 
it is enacted, that on the trial of any indictment or information for a de- 
famatory libel, the defendant having pleaded such plea as in the statute 
mentioned, may have the truth of the libel inquired into, but that the 
truth of it shall not amount to a defence, unless it was for the public 
benefit that the matters charged‘as libellous should be published. 

Evidence for the defence, — If, upon che trial of any indictment or in- 
formation for libel , evidence is given establishing a presumptive case of 
publication against the defendan-t by the act of any other person by his 
authority, it is competent to the defendant to prove that the publication 
was made without the defendant’s authority, consent, or knowledge, Jind 
that the publication did not arise from want of due care or caution on his 
part. 

The public offence of libel against a private individual, being only a 
misdemeanour, does not in anywise suspend or interfere with the right of 
action for damages {h). 

(a) Do Libellis, iit sup. (fc) Auto, pp. 28, 29, 
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Section ii.— Q/* actions fur fraud and 
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junction, — Parties, pleadings, defences, 
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warranties on sales of horsi s — Proof 
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. SECTION 1. 

OF FRAUDULENT MISREPRESENTATION AND DECEIT ; FRAUDULENT 
CONCEALMENT AND BREACH OF WARRANTY. 

Of wilful deceit , — An action cannot be supported for the telling a bare, 
naked lie, i. e, saying a thing which is false, knowing or not knowing it to 
b 0 so, and without any design to impose upon or cheat another, and with- 
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P 

out anj intention that another should rely upon the false statement and 
act upon it (c) ; but if a falsehood be knowingly told, with an intention 
that another person- should believe it to be true, and act upon it, and that 
person has acted upon it, and thereby suffered damage, the party telling 
the falsehood is responsible in damages in an action for deceit, there 
being a conjunction of wrong and loss, entitling the injured party to com- 
pensation (d). Where a gun had been delivered by the defendant to the 
plaintiff for the purpose of being used by him, with an accompanying 
representation that he might safely use it, and that representation was 
false to the defendant’s knowledge, and the plaintiff, acting upon the faith 
of its being true, used the gun, and received damage thereby, it was held 
that ho was entitled to recover compensation for the injury from the 
defendant (o). 

If a defendant has made a false represent ati on, knowing it to be false, 
with intent to induce, and has thereby induced, the plaiiitift* to enter into 
a contract into nhich, but for that misrepresentatmn, be would not have 
entered, and the plaintiff has been damnified by the falsehood, a case of 
fraud is made out, and an action for damages is maintainable (/). It is 
not necessary in all cases to show that the defendant knew the repre- 
sentation to be untrue; for if he made the statement for a fraudulent 
purpose, and without believing it to bo true, and witli the intention of 
iiidncing the jdaintilf to do an act, and that act is done to the prejudice of 
the }daintiff, an action hu* damages is maintainable (//). 

Cmuteniioual dcLrpiion . — JUit a person who has reason to believe, and 
actually believes, a particular fact to be true, and aceordiiigly represents 
what ho believes, is not liable to an action merely because it turns out 
that he was mistakoned, and that his rej)resentatit)n was unintentionally 
false (h ) ; hu* if every uutmc statement wliich produces damage to another 
would found an action at law, a mau^ might sue his neighbour for any 
mode of communicating erroneous informatiou, such (for example) as 
having a conspicuous clock too^ shuv, whereby the plaintiff was induced to 
neglect some important duty : but if it be shown that the defendant was 
under any legal obligation to state the truth correctly tc^ the plaintiff, 
tlicre would be a legal grievance in misleading him, for wliich an action 
would lie ; still more so, if lie made the false representation with a view 
to some unfair advantage to himself (j). 


(c) firhn V. Kt mhlc, 7 C. T... N. S. 200. 

(<0 Com. Action upon ilio case 
Deckipt, a. 0, A 10. I’lirkc., B., Watstm 
V. Poutson, 15,) nr. 1)12. “ Dolus runlus 
est omnis raarhinnlio, calliditns, fnllncin, 
ad eircnniveniendnm, lallcndum, dccip- 
ieiidum aliqiicin adliibita.” — Dig. lib. 4, 
tit. H, lex 1, % 2. 

(c) Langridye v. Xevy, 2 M. & W. 530 ; 

• . 


4 M. A' W. 337. Farrafit v. Jhtrues, ll 
(\ B.. N. S. 553 ; 31 Law d , G. W 13!». 
Harrg v. Croatkvg, 2 Johns. S: H. 21. 

(/) Cmham v. Harry, 15 C. B. (120. 
ig) Taghr v. Ax/itoa^ 11 M. A; W. 415. 
(A) Coiiina V. Tvivias, 5 Q. B. 826. 
Onarod v. Iluth, 14 M, & \V. (JIU. Chil^ 
ders V. Woolcr, 20 Law J.» Q, B. 12a. 

(i) BwWry V. Wayhrd, OQ. B. 208. 

3b 
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In order to maintain an action for deceit, or for a false and fraudulent 
representation, it is not necessary to prove that the false r(?prcsentation 
was made from a corrupt motive of gain to the defendant, or a wicked 
motive of injury to the plaintill; it is enough if a representation is made 
which the party making it knows to be untrue, and wdiich is intended or 
calculated to induce another to act on the faitli of it in such a way as that 
he may incur damage, and that damage is actually incurred. A wilful 
falsehood of such a nature is, in the legal sense of the word, a fraud (/;). 
Wliether the defendant has any interest in the assertion he makes, or in 
the matter respecting which it is made, is perfectly immaterial (/). And 
whether the representation be made to the plaintifl’, or a third party, is 
immaterial, if it is false to the knowledge of tlic defendant, and has been 
made for the purpose of being communicated to the plainfilf, in order that 
he might act upon it, and the plaintifC lias acted ujion it, and has 
sustained damage from the deceit (m). The general rule appears to be, 
that if any man makes a fraudulent representation for another to act upon 
it, cither directly or indirectly, and it is calculated to induce that other 
person to act on it, and he does ect on it, the person who makes the 
representation is responsible in damages. Thus, wliere a director of a 
company ])uts forth transferable shares into the market, and publishes 
and circulates false statements and representations for the puqjoso of 
selling the shares, the false represciitatum is deemed in law to be made to 
all persons who read the public announcements, and become ]nirchascrs 
of shares on the faith of the statements contained in them (//). Until 
must be shown that the damage of which the plaintilf comidains was 
brought about by the wrongful act of the defomlant (o). 

False representations under pretence of' a eh i ini ipf ritjhi — False claim of 
lien. — An action is maintainable for a false and malicious representation, 
though made under the }»retcncc of a claim of right, if it was made 
without reasonable and probable cause, ami must have been known to be 
false by the j^arty making it, and special damage has resulted to the 
plaintiff from the wrongfid act. Thus, where a defendant Jiiiowing tliat 
there had beey no agreement between him and the plaintiff for a lien on 
the plaintiff’s goods, falsely pretended that he was entith;d to a lien on 
them, and made the representation without any reasonable foundation for 
it, and from improper and malicious motives, and damage resnlied thei’o- 
from to the plaintiff, it was held that the defendant was hound to make 
compensation to the plaintiff’ for the wrong done to him (;>). 

{h\ L(l. Tentcrden. C. .1.. Pol hill v. 02, n. Uvrlf'ord y. VnK Lrl. 

B. X* A.l. 120. Milne v. l/nr- Cainiiboll, Hlldr v. 1 H. L. C. 

Hood, 1.0 C. B. 77H ; 21. Law J., C. V. Jtnrnj s. fTmsA't*//, ante, p. 707. 

(o) CoWna V. CV/rt*, 4 II. tfc N. 204; 2H 
U) Pashy V, Freeman, 0 T. U. ISO, (52, Law J.,'Kxrh. 20 1. 
fm) jMnyridijew. Arwy, ante, X). 707. ( p) Green v. Hutton, 2 C. M. (fe U. 

(n) Scott V. Dixon, 2'J Law J., Exch. 710. 
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Repi'esentatiom hy a party of Ms krwwledge of a particular fact, when he 
knows that he has no knowledge at all about it — If a man undertakes 
positively to assert 'that to be true which he does not know to be true, and 
which he has no grounds for believing to be true, in order to induce 
another to act upon the faith of ,the representation, and the representation 
is acted upon and turns outgto be false, and the party who has acted upon 
it has been deceived and damnilied, he is entitled to maintain an action for 
compensation. Wliocvcr pretends to positive knowledge of the existence 
of a particular fact, when in truth he knows nothing at all about it, docs 
in reality make a wilful representation which he knows to be false, and if 
the representation is made in order that another may rely upon it and act 
upon it, and it is acted iijx)!!, and damage liovvsfrom the false representa- 
tion, the 2 )arty making it is in principle guilty of wilful dccej^tion and 
fraud ( 7 ). Lord Mansfield lays it down generally, that in a representation 
made tO induce, a jiarty to make a contract, it is equally false for a man to 
undertake to assert that of which he kii{)ws nothing, as to affirm that to 
be true which he knows to be false (?*). And, says Lord Kenyon, “ If a 
man aflirms (hat to be true within his own knowledge wdiich he does 
not know* to be true, this falls within the notion of legal fraud. The 
fra\ul consists in asserting ]>ositively his knowledge of that which he 
did not know’'(s). So, according to Maiile, J., “If a man, having 
no knowledge whatever ujkui the suhject, takes uj)on himself to represent 
a certain stale of facts to exist, he docs so at his jjcril ; and if it be 
done either with a view to secure some benefit to himself, or to deceive 
a third person, be is in law guilty of a fraud : for he takes njwn 
himself to warrant his own belief of the truth of that which he asserts. 
Although tliejicrsoii making the representation may have no knowdedge of 
its falsehood, the iV])resenlalioii may, nevertheless, have been fraudulently 
made" (/). 

Statements and representations irhivh must he authcnticaied hy a signed 
ivritimj — /'b/.sr representations conrerning the conduct , credit, ahi lit trade, or 
deatiugs of third persons . — Ly (u*o. d, c. 14, s. b, it is enacted, that no 
aetitni shall lie brought to charge any iierson ni)Oii, or by reason of, any 
representation or assnraiiee made or given concerning or relating to the 
conduct, credit, ability, tra<le, or dealings of any other person, to the 
intent or jmriiosc that such other person may obtain credit, money, or 
goods ujxm, unless such reiuesentation or assurance be made in writing, 
signed l»y the i)arty to he charged therewith. A representation to be 
within tlic act, must be of the third jicrsoirs trustworthiness, as evidenced 

(7) Smnut V. Ithenj. 10 M. Sc AV. 10. (r) Pnteson v. irafmm, Cowp. 788. 

Crosswcll, J., and WiUlo, C. v. Puhfont y. Pirhanh, 17 Honv. 04. 

Kviuirthf. f» Krle, J,. Jvithiint (s) IltojvrnJl v. Crvasy, 2 Kast, L d.* 

V. HnU hinst.}!, I a (>. 748. liamtatl v. (0 Evam v. Ethuomh, la C. H. 780. 

TrUhun, 18 C. li. 780. J/i/iit* v. Maricood, 24 Law J., C. P, 37. 
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by his character, conduct, ability, credit, trade, or dealings, with intent 
that he may obtain personal credit on the fiiith of such representation (w). 
The word “person” is of extensive signification, and is applicable to 
a corporation sole or aggregate, as well as to a private individual (x). 
Any representation that a i)arty may be trusted, constitutes a repre- 
sentation as to his credit and ability (^). K the representation is in 
writing, and signed by the defendant pursuant to the statute, and the 
defendant at the time he makes the representation knows that it is untrue, 
he will be responsible in damages in an action for deceit, if the plaintiff 
has been induced to give credit on the faith of it (:% although he has not 
relied altogether on the wTiting, but has trusted partly to the writing and 
partly to subsequent oral representations (a). 

Where the defendant’s son being about to oj)en a shop, apjdied to the 
plaintiffs for a supply of goods upon credit, stating that he had a capital 
of 300/. to begin with, and referred them to his father, tlie defeniTant, for 
a corroboration of his statement, and llie jilaintiffs wrote to the father 
inquiring whetlier the son liad, as lie asserted, 300/. capital liis own 
property, and the defendant wrote in reply that he had, w'hercas the 
defendant knew that his son had nothing but borrowed ea|)ital, it was lield 
that this was a fraudulent misrepresentation, for which the defemlant was 
liable in damages to the plaintiffs in an action for deceit (h). But if the 
party makes the representation in good faith, llone^tly believing it to be 
true, and has reasonable ground for Ins belief, lie is not then responsible 
if he is altogctlier inistakened, and formed a wrong judgment in the 
matter, whatever damage may have resulted to th(‘ plain till’ there- 
from (c). 

Representations conrerning the character^ credit, trade, or dadings of co- 
partnerships and joint-stock companies — Authentic at ion thereof bg a signed 
writing. — A representation i)y one of several ])artners as to the trust- 
wortliincss of the firm, is a represontatioii as to the credit of another 
person within the statute 9 Geo. 4, e. 14, s. C. It is not the less a 
representation of the solvency of the other i)artncrs that he includes 
himself (d). Under the word “ person,” in the statute, apj)oars to be 
included a joint-stoek company and railway company (e), so that repre- 
sentations by one member of the company of the circumstances, credit, 
and condition of the company, in order to induce another to lend his 

(m; As to ropresuntHtions of the tihiljty 107. 
of parties, see Lyfh Jinrnnnl^ I M, & (//) Tnt/on v. Wade^ 18 0. lb 071. 

W. Jol, and llamar v. Ahxnndvr, 2N.K, Wndvy. Tdtttiu^ ‘JO Law J., C. P. 

241 n». P.), decided before the passing (/n) Corht tt v. Ji fount, 8 Hirig. -‘lO. 

of the statute. (e) llnyrruft v. Creasy. J I'lfist, lOb. 

(.c) Boyd V. Croi/dnn Rail, Co., (»/) Ihvaux v. Bteiukvller, (5 IJirif?. N. 

N. C. cod. ' C. 81 ). 

(y) Swann v. Phillips, 8 Ad. K.401. (e) Boyd V. Croydov Rail. Co., 4 Ling. 

( 2 ) Pasley v. Freeman, d T. U. 51. N. C, 062. 

FoUer v. Charles, 0 Bing. 400 ; 7 Bing. ^ 
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monej, or subscribe, or take shares in the undertaking, must be authen- 
ticated by a signed writing, in order to be made the foundation of an 
action for deceit (/). 

Misrepresentation hy directors and officers of pullic companies — Pwft- 
lication of deceitful prospectuses and Where a defendant, knowing 

that a joint-stock company, of which he was a promoter and director, was 
a bubble company, and that no hond-fde dividend could be paid upon the 
sliares, fraudulently }>reten(led by a signed writing to guarantee the 
bearers of shares a minimum annual dividend of 331. per cent., to induce 
persons to purchase shares, and the plaintiff, by reason of this representa- 
tion, purchased shares, and lost his money, it was held that the defendant 
was responsible in damages to the ])laiutiff in an action for deceit (y). 
And where the ilefendant, a director of a joint-stock bank, sanctioned the 
publication of a report, with bis signature attached thereto, professing to 
set forth the state and condition of the bank, and representing that a par- 
ticular dividend had becui fjiirly earned, and was properly payable out of 
profit, and the re])ort was publicly sold, and the jdaintiff purchased a 
copy f)f it, and nnul il, and bought shares in the bank, relying on its cor- 
rectness, and the bank was proved to be insolvent, to the knowledge of the 
defendant at the time he saiictioiicd the publication of the report, and 
the plaintilf lost liis money, and incurred serious liabilities, it was 
hold that he was entitled b) maintain an action against the defendant for 
damages (//). 

If, therefore, directors of public companies authorise the publication 
and circulation of jirospectuscs and advertisements concerning the trans- 
actions and monetary alliiirs of the com])any, containing statements, with 
their signatures annexed thereto, which are false, to the knowledge of the 
directors, or wliich the directors, from their j)osition and means of know- 
ledge, may fairly be taken to warrant as trne (0, they will be respon- 
sible in damages to parties who have taken shares, anel invested money 
in the company, on the faith of those in-ospectuscs, and have sustained 
damage in c()nsc<jneiice thereof (/ ). And if the ofheers of the company 
knowingly and fraiuliilently aid in the concoction of false and deceitful 
reports, to induce persons to invest in the company, and investments are 
made and losses sustained hy jicrsons who have acted on the faith of such 
reports, tlic officers so acting uill be responsible to the parties they have 


(/) As to tlio rerovLTV of money paid 
on thostrcn}»th ol’lVaudnleut ri'})resen1«- 
of the condition of trading com- 
panies, Woninrr v. Stiairp. 4 C. 15. 4.‘iU. 
Wutnnn v. Karl Charivmoiit, Vi Q. B. 
850. 

(if) Gerhard v. Hates, 2 Ell. A' Bl. 
(« Sratt Y. Du'on, 20 La>f J., Q. B. 


(12, n. Iletiford IJatfshnir^ib. Barry 
V. Croskey, ante, p. 7557. 

(/) Ante, p. 7;5!). • Taylor v. Asheton, 
11 M. i& W. lir). New Brumwk'k, rf-c. 
Ball. Co. V. Coayhenre, 151 Law J., Cb. 
207. V. ^fu^pJeruU|ey ,‘iOib. 242 ; 1 Brew, 
A' Sm. Mdd. * 

(A) Clarke v. Diroti, 28 Law J., C. P. 
22ft ; 0 C. B., N. S. 463. 
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defrauded (Z). To support the action, the plaintiff must prove that he 
acted on the faith of tlic representation, and sustained actual pecuniary 
damage in consequence thereof (/w). 

The representations of a clerk or director, or a manager, are not the 
representations of the conq>any, unless they arc adopted and ratified by. 
the shareholders at a general meeting of the C()m[)any (n). 

Fmmlulcnt breach of uarrant// — Warratifics hf/ vendors in order to pro- 
cure a purchmer. — Whenever the representation or statement amounts to 
a warranty of the fact stated, and is untrue, it is fraudulent, in contem- 
plation of law, wliether there A?as knowledge or want of knowledge of the 
untruth on the ])art of the person making it. “ Jf one man,” observes 
Lord Ellenborough, “ lull another into security as to the goodness of a 
commodity he offers for sah\ by giving him a warranty of it, it is the 
same thing whcthci or not the seller knew it at tlie time to be unfit for 
sale : the warranty is the thing which deceives the buyer who relies on it, 
and is thereby juit off his guard, and it is hufiicieiit to ])rove the warranty 
broken to establish the deceit ” (o). If, t]ierefore,a watchmaker warrants 
a watch to go well, or a horse-dealer warrants his horse to be sound or 
quiet and free from vice, or a wine-merchant warrants his claret to be in 
a fit and proper state for exportation, or a ooj)per-nianufactnrcr warrants 
his copper to be fit for sheathing vessels, and a j)urchascr buys upon the 
faith of the warranty, and then finds that the watch will not go, or that 
the horse is unsound or vicious, or that the claret is sour, or that the 
copper is unfit for sheathing his vess«d, this is a fraud, though neither the 
watclnnaker, the horse-dealer, nor the copper-manufacturer W’as aware of 
the fact at the time be gave the warranty (p). A warranty will not bind 
a man in a thing that is apparent ; as to warrant that a horse has l)oth 
his eyes, when he is manifestly blind of one of them, or that a house is in 
perfect repair, when it has neitiier roof nor windows (//). To warrant a 
thing that may be perceived at sight is not good (r). Jf, therefore, at 
the time of the sale of a horse the animal is warraiited sound, that is 
understood to mean, saving those manifest and visible defects which were 
obvious to all mankind, and known totlie jmrehaser at the time he bought 
the animal (s). But a j)ureha.ser who relies upon a warranty is not bound 
to make any particular examination of a horse before he buys, to ascertain 
whether a defect exists. If, relying upon the warranty, he neglects to 

(/) Ctillni V. Thomson, fi Law T. U., ( p) Wnlhwf y.Jnrmnn, 2 Stark. 102; 

N. S. S70. l)irect</j*s and officers so act- Anon. L dll, Uf). (Jresham v. Postan, 2 

may al>.o be piinishcil for a mis- C. it P •'ilO. IVitUamson v. Adisuiu 2 

denieaiioiir. 24 .Sc 20 Viet. c. 00. s. S4. East, 440. Junes IfritjlJ, 0 M. it lM7lk 

fm; /'.‘//vZ/z-W V. Law J., Exch. («/) Kkins v. Tirsham, I Lev, 103. 

74; 7 \V. U. no. Dyer ffnryrarr, 10 Ves, .'j07. 

Or) Royol lirit. Honk, in re, 0 Law T. (r) fittily v. Merrvtt. 0 Jiulstr. 0.^). 

, Vx., N. S. 841; 0 \V. n. t\2H. (s) A/on/r/son, v. trriyhl, 6 M. & 1». 

(o) WUUam»on v. AUhon, 2 East, 450. 000 ; 7 Bing. 003. 
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make any particular examination of the animal, and fails consequently to 
discover a defect, n\'hicli might have been ascertained by examination, he 
is, nevertheless, entitled to maintain an action for deceit (<). 

The purchaser of a ’warranted but 'worthless article is entitled to 
maintain an action for deceit, although it is stipulated that if he dislikes 
the article it shall be exchanged for another of the same value (w). 

Proof of warranty — Warranties made pending a negotiation fen' the sale 
of property, — As to selling with a warranty,” observes Holt, C. J., “ that 
will be so, though the warranty bo before the sale ; as if, upon a treaty 
about the buying of certain goods, the buyer should ask the seller if he 
would warrant them to be of such a value, and to be his own goods, and 
the seller should warrant them, and then the buyer should demand, and 
the seller set the price, and then the buyer should take time to consider 
for two or three days, and then should come and give the seller his price ; 
though the warranty here was before the sale, yet this will be well, 
because the warranty is the ground of the treaty, and this is selling with 
a warranty. But it is otherwise if the warranty be after the sale ; as if a 
man sells goods and afterwards ^varrants them, such warranty is not good. 
But in the other ease the w^irranty is part of the contract” (x). 

Prlrate representations made prior to a sale by auction forming no part of 
the piddle CAodract (f sale, — Jf what passes between a vendor and pur- 
chaser form no ]>art of the negotiation ending in the purchase, it cannot 
be treatcjd as a narraniy. Thus in the case of a sale by auction, you 
cannot “ tack on a previous private communication to 'what is said by the 
.auctloiicor at the tinn^ of the actual public sale, in order to constitute a 
warranty. To j)erniit such a iwac’tice,” observes Maule, J., “ would be to 
encourage a fraud upon all others attending the sale.” If, therefore, a 
horse is advertised to bo sold by auction without a warranty, and the 
owner privately represents the horse tr) be sound and free from vice, to a 
party who attends the sale, and bids for and purchases tlui horse in reliance 
on the rejiresentatioii, the re])it*sentation cannot b(* treated as a warranty. 
Those who ])id at a public auction, bid against each other on the sup- 
position that they all stand u])on an ot]ual footing ; and if the sale is 
announced ami comlucted as a sale without a warranty, and the biddings 
are made uj)on that understanding, any secret underhand bargain for a 
warranty woiiM be a fraud (//). 

Fidse. representations amounting to warranty by a party of his knowledge 
of a par tirnUtr fart J ichere the means of knowledge lie peculiarly or exclusively 
within his reach. — If the means of information lie peculiarly or exclusively 

(/) llnh/rlfttfy. Martfau. 1 Kl. iV Kl. 1; 5!)7 ; Jjt Liiav J.. C. l\ 100. lloscorla v. 

28 Paw .1.; B. 1). ■ Thomas, :1 Q. B. 2;l(). 

(«) Wallarr v. Jannati, 3 Stark. 1()2. (//) Hopkins \ . 'i\i)apteratj, 15 C. B. 130 ; 

(.i;) Li/snei/ v. Stdlnf, 2 l-tl. Jbiyni. 1120. y3 Law J., 0. 1\ 102. 

Salk. 211. Canhmn harnj^ 15 C. B. ^ 
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within reach of the person making the representation, and he pretends to 
know the truth of tlie matter, he must be taken to waritint his knowledge 
of the fact, and liis want of knowledge constitutes a fraud (z). 

A jeweller or a diamond mcrcliant, who deals in diamonds and precious 
stones, has better moans of knowing the nature and quality of the stones 
he sells than an unskilled stranger who comes to his shop to buy them. 
If, therefore, he represents a glittering stone to be a diamond, he impliedly 
W’arrants his knowledge of the truth of his re})rcsentation. His statement 
amounts to a warranty of the fact to a purcliaser, and the jeweller is 
resj)onsiblo if the stone turns out to be only a piece of crystal, whether he 
knew the representation to be true or false (a). Whore the vendor of 
a ship published a written description of the vessel, without fenowdiig 
whether the dcscri]4ion w'as true or false, and the vessel was alloat and 
the hull covered wivh water, so that the purchaser liad no moans of 
examining the hull himself, it was held that the vendor must he considered 
to have warranted the fact b> be as he asserted, and that liis want of 
knowledge con^^tituted a positive fraud. ‘‘ If he made the re])resontation,” 
observes liord Mansfield, “not knowing at the time whether it was true 
or false, it is a fraud, if, in point of fact, it turns out to be false. It is 
equally fal.se and fraudulent for a man to alllinn bis knowledge of tliat of 
which he knows nothing, as to aver that to be true which he knows is not 
true ” (b). 

licpresetttiUions concenung matters ichivh are obvious to ordinarji intelli- 
gence, and irhirh lie as niurh o'ithin the Inoickdge of one part gas the other , — 
Where the real quality of the thing is an object of sense obvious to 
ordinary intelligence, and the parties making and receiving the representa- 
tion have e<pial knowledge or inean.s of acquiring information, and the 
correctness or incorrectnos.s of tlie representation may be ascertained by 
the party interested in knowing the trntli, by the exereise of ordinary 
inquiry and diligence, and the representation is not made for the purpose 
of throwing the latter olV his guard, and preventing him from making 
those impiiries and examinations wliieli every prmlent person ought to 
make, there is no warranty of the party's knowledge of the truth of liis 
representation, or of the fact being as it is stabs I to be (e). In an action 
for deceit, it appeared that the ilefendaiit having a load of wood to be 
carried, came to the plaintiff, wlio \vas a carrier, and bargained with liiiii 
for the carriage of it at 2s. a hundredweight, n-jiresenting that there were 
eight hundredweight ; whereupon tlie plaintiff, relying upon tlic repre- 
sentation, can.scd the wood to be put into liis cart and carried, but finding 

{z) Cftvc V. Cohman, .*? M. 5c R. 4. {h) Schm idvr v. IlvalK t’nnu»h. 50H. 

Stihnon \. Ward. 2 (j. A’ P. 211. Lid^ PnirHon v, Watson^ (Jowp. 7SH. Adutmnn 
dnrd V. Kain, Mof)ro, 5)50. v. ./<irW.s, t P»irii;. 7*). 

(a) ('A/jndidur v. Lojjus, I Umitli’a Lctid. (r) Clnplifwi v. Nhiltito, 7 Beuv. 150. 
Cas. 77, 78. HcoU v. Ilumony 1 Sim. 14. 
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that he had got an overpowering load, and having killed two of his horses 
in dragging it along, he caused the wood to bo weighed, when he found 
the weight to be twenty hundredweight ; and thereupon he brought his 
action to recover compensation for the damage he had sustained by reason 
of the deceit, it was lield that the action was not maintainable, as it 
was his own fault not to have weighed the wood before he put it into his 
cart. “ There is a difference,” observes IJodderidge, J., “ where the 
carrier is absent and where he is present ; for where the carrier is there 
present, it is very easy for him to see the difference between 800 and 2000 
weight” {d). 

If a man selling wares sells puride to one, saying to him, “ this is 
scarlet,” the statement is lo no purpose, for that the other may perceive 
this, and this gives no cause of action to him. And if a man selling a 
horse represents him to bo sound in nind and limb, this representation 
is confined to such defects as were not ni.anifcst and apparent to all 
observers. If, therefore, the horse was manifestly blind, or obviously lame, 
and the purchaser examined the animal before he bought it, and must 
have been aware of these patent defects, the vendors representation will 
give no cause of action (e). If, however, the manifest defect is not 
necessarily of a permanent nature ; if a horse has a cough and running at 
the nose, and the vendor says that it is merely a cold, and that the horse 
will be sound and well in a given time, and the purchaser buys in reliance 
upon the truth of the re]>rosentation, the vendor, as we have seen, will he 
responsible in damages if the horse continues unsound and permanently 
diseased {/), 

llcprcsaufations amonntiuij mcrchf to expressions of opinion and belief . — 
When the representation is made eoncerning something which is mere 
matter of opinion, which every man can exercise his own judgment upon 
and impiire al)out, it is the plaintiff's own fault if he suffers himself to be 
deceived. If the jiartv giving his opinion, or expressing his belief, does 
not })Ossc.ss any exclusiv(' means of knowledge, and merely says that which 
he thinks to he true, there is no fraud, however erroneous may be the 
statement he has made. If, therefore, a defendant having reason to 
believe, and acinally believing, a particular fact to he true, has represented 
it as such to the plaintiff, he is not, as we have seen, liable to an action 
merely because it turns out that he was mistakened, aiul that his repre- 
sentation W'as false (</). The credit to wliich a man is entitled in tlio 
commercial w’orlil, is a matter which does not lie exclusively within the 
knowledge of any one person. It is to a great extent matter of judgment 
and opinion, on wliich different men will form different opinions, and if a 

{d) Ihubj V. Mtrrt'll, 3 Ibilhlr. {>5. (/) Liddnrd v. Kain, 0 Moore, f350. 

(c) lb. jiri. Mnnfdjion v. W rights 5 (v) CoUins v. Evnns, 5 Q. B. 826. 

M. & r. 010; 7 Biiig. 006. Childers v. Wooler, 21) Law J., Q. B. 136. 
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man in answer to inquiries respecting the solvency or credit of a particular 
individual, or of a partncrsliij), or joint-stock company, does no more than 
state his own honest opinion, believing what lie says to be true, he is not 
responsible for the correctness of the opinion, and docs not warrant tlie 
fact to be as rciircsented by him (^i). 

Statements in ansicer to inqnhies — Information to sheriffs and public 
officers. — If a sheriff about to seize the goods or the person of a debtor 
under a writ of execution, makes inquiry of another as to whether certain 
goods do or do not belong to such debtor, or as to the identity of the 
person of the debtor, and the party apidied to for information does no 
more than rcjiresont what he believes to be true, he is not responsible in 
an action for^ deceit if the information he gives turns out to be false, and 
the sheriff who has acted upon it believing il to be true has been damnified ; 
but if a party oflficiovisly interferes and gives directions to the sheriff, ho 
may make himself responsible for trcsjiasses committed by the sheriff 
whilst acting in obedience to those directions, and may become liable to 
make good any damages which the sheriff himself has been obliged to pay 
in consequence of his having obeyed such directions (/) ; but it has been 
held that a mere indication of the defendant’s jilacc of residence, indorsed 
on the back of a writ of fi, fa. by the attorney of the plaintiff, for the 
purpose of affording the sheriff information, is not a direction to execute 
a writ against the party pointed out, so as to render the attorney respon- 
sible if the indorsement should turn out to be incorrect, and relieve the 
sheriff from the rc'<ponsibiIity of making iinjuiry, and acting in the matter 
upon liis own responsibility (/j). 

Warranties hy vendors on sales of rad property, — If, j lending a nego- 
tiation for the sale of real property, the vendor allinns the rents to be 
more than tliey really are, and the party to whom the aflirmation is made 
relics upon it and purchases the [irojicrty, the vendor is liable to an action 
for deceit, whether he knew or did not know of the falseness of the aflir- 
mation at the time it was made, and altliongh a conveyance is subsequently 
executed which contains no notice of any such aflirmation. A repre- 
sentation of this sort has been held to amount to a waiTanty of the fact, 
on the ground that the vendor had better means of knowdedge than the 
imrehaser, wdio relied upon the truth of the statemciit and was deceived 
by it ; “ for,” says Gould, J., “ the value of the rents was a thing hanl to 
be known, and secret, knowm to none but the landlord and his tenants, 
and they might bo in confederacy together.” If,” observes Holt, C. d., 

“ the vendor gives in a particular of the rents, and the vendee says he will 
trust lum and inquire no further, but rely upon liis particular, there, if 

fA) V. r'mrv/, 2 Kast, 105. K. 129; 8 W. Tl. 921. 'Wi^Oitrnaii, J., 

(/■) Collins V. Evmin, 5 Q. 13. 890; ilisscntienlo, v. CVM/y//iwi/i, ante, 

ante, p. 5or». p. 079. 

(A) Childers v. Woolcr, 29 Law J., Q. 
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the particular be false, an action will lie^ but if the vendee will go and 
inquire further what the rents arc, there it seems unreasonable he should 
have any action, though the particular be false, because he did not rely 
upon the particular ” (/). 

Where the vendor of a public-house made, pending the treaty for the 
sale of the house, sundry false representations to the plaintiff concerning* 
the amount of business done in the house, and the rent received for part 
of the premises, whereby the plaintiff was induced to give a larger sum 
than he would otherwise have given for the property, it was held that the 
plaintiff wfis entitled to maintain an action against the defendant for the 
deceit 

False representations of title hj vendors of coiporeal a^d. incorpm'cal 
hereditaments — lieprescntatinns not ainoinitivy to a warrantip — Ilepresenta- 
tions and assertions of title by a vendor of real property, where the title- 
deeds are submitted to the ins]>oction of the purchaser, who exercises his 
own or such other judgment as he confides in on the goodness of the title, 
amount only to expressions of opinion and belief, and cannot be treated 
as a warranty (w). I^]very prudent purchaser of real property looks into 
the title of the vendor before he accepts a conveyance and pays the 
jmrchase-nioney, and he has a right to have a covenant for title on the 
part of the vendor inserted in the deed of conveyance ; and if lie waives 
his right of examination and approval of the title, and does not think fit 
to require any covenant for title on the part of the vendor, lie must bo 
presumed to have been content to take whatever estate or interest in the 
hind tlie vendor might chance to possess, and ivhen the vendor*.^ title, 
such as it is, is actually conveyed to him, the rule of caveat cinptor 
ajiplies (o), But if a representation as to title was false, to the knoiv- 
Icdgo of the party making it, and was made for the purpose of preventing, 
impiiry and covering a fraud, then it may be made the foundation of an 
action for deceit, although the party receiving and acting upon the 
representation had accepted a conveyance, without rccpiiring any covenant 
for title. 

Representation of title on sales of chattels amounting to a uwrantp . — 
Where one having the possession of any personal chattel sells it, the 
bare affirming it to be his," observes Holt, C. J., amounts to a >varranty, 
and an action lies on the affirmation ; for his having possession is a 
colour of title, and perhaps no other title could be made ; alitcr where 
the seller is out of [)oss<;ession, for there may be room to question the 
Boiler’s title, and caveat emjitor in such a case to have cither an express 

{}) Liffinvy V. Srlhy, 2 IaMLivtu. 1120. (e) Bne v, 2 Doup. 055; Ld. 

Eh'hts V. 'JWshmHf \ Lev. 102. Alvunley, C. .1., 11. iSc I*. 170. Duke v. 

(w/) Dohcll V. Stevens, H l>. A G. 023, Burnett, 2 Coll. Ch. G. 337. Mxvjnard v. 
Cauhum v. Bart'y, 15 C. 11. 5!17. Mostleyj 3 Swaust. 055. 

(ii) ItmwcU V. Cro. Jhc. 106. 
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warranty or a good title ”(;))! Mr. Justice Buller, however, has dis- 
claimed any distinction between the vendor’s being in or out of possession, 
treating the affirmation as equivalent to a warranty in both cases (q), the 
true principle being “ that he who affirms cither what he docs not know 
to be true, or knows to be false, to another’s prejudice and his own gain, 
is both in morality and law guilty of falsehood, and must answer in 
damages” (r). If a man does not sell as owner, but in some special 
character or capacity, such as sheriff or paAvnbroker, and does not make 
any representation as to title, he is i)rosunied to sell only such a title as 
he actually possesses (.<?). 

Fdise representation hij manufacturers of the character and quality of the 
articles they gianufacture and sell. — The manufacturer of an article has 
superior means of infoniiation as to the nature and quality of the article 
he makes than a strfihgcr not engaged in the manufacture. If, therefore, 
ho represents the article he makes to be of some suj)crior or peculiar 
quality, or to be tit for some particular purpose, in order to recommend it 
to a purchaser, his reiu’esentaiion amounts to a Avarranty of the fact. 

It is nut iicccs^^ary,” observes Besv, C. J., that the seller should say, 

* I Avarraiit ; ’ it is sufficient if he says that the article he sells is of a 
particular quality, or tit for a particular speciJicd j)urpose.” Where, 
therefore, the plaintiff, a shii)owncr, on being introduced to the defendant, 
a copi)er-manufacturer, stated that he Avanted some co])])er for sheathing 
a vessel, and the defendant said, “ We will siqqdy you Avell,” Avhereiipon 
the plaintiff gav'e an order for some cop])er, it Avas held that this amounted 
to a warranty on the part of the co})per-manufacturer that the copper he 
supplied to the plaiiitilV in execution of the order should bo fit for sheath- 
ing vessels, and that he AA’as responsible in an action for dt*ceitf(jr furnish- 
,ing defective copper unfit for that jnirpose. “ This,” observes Best, C. J., 

“ will tend to j)rotect the purchaser, avIio is in'ccssarily ignorant of the 
nature of the article sold, from imposition, Avhilst the person Avho manu- 
factures it must, or ought to, knoAv its particular virtues and qualities (/). 
But Avhen the j>urchaso is of a Avell-knoAvii ascertained article, and the 
manufacturer represents tliai it is fit for the purpose! for which it is made, 
and for Avliich it is generally used, then! is no warranty on the part of the 
vendor that it is fit for any peculiar or special purpose for which the pur- 
chaser requires it (m). 

A person who receives the order and gets the article made is as much 
the manufacturer of it as the person avIio actually makes it (.r). 

(/>) Medina v. Stonr/hton, 1 Salk. ‘410. V, Attvnboroufjh^ U LOxch. 500. 

CroKsr V. (Jorilner, ('arth. 00. (/) Joiiex \.Jirif/ht, 3 M. &' J*. I'i4 ; 5 

(q) Po'*li‘y V. rrremnn, Jl T. II. 58. Bin^. OaU. 

(r) Per Best, C. .T., Adamson v. Jarvisj («) Chanter v. Hopkins^ 4. M. A' AV. 

4 Fnntis v. Lrirester, Cro. Jar. 090. (Jamac fFarrinrr, 1 C. B. JUJ7. 

474: I Roll. /\br. 90, pi. n. (a) Jtmmi v. Edfjnujton, ‘4 M. & Gr. 

ts) Chapman v. Speller, 11 Q. B. 624;. 279. Addison on Contracts, p. 220. 
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Eepresmtations hy a vendor who is told that the purchaser wants the 
article he proposes to buy for a parlicnlar purpose. — If a stranger goes to a 
shop and tells the shopkeeper that he wants an article fit for a particular 
specified purpose, and it is the clear understanding of the parties that the 
purchaser relies upon the skill ,and judgment of the shopkeeper for the 
supply of an article fit for the purpose specified, there is an implied 
warranty on the part of the shopkeeper that the article he furnishes 
is reasonably fit for that purpose. “ It appears to me,” observes Tindal, 
C. J., to be a distinction well founded, both on reason and on authority, 
that if a party purchases an article upon his own judgment, he cannot 
afterwards hold the vendor responsible, on the ground that the article 
turns out to be unfit for the purpose for which it was required ; but if he 
relics upon the judgment of the seller, and informs him of the use to 
which the article is to be applied, it seems to me the transaction carries 
with it an iinidied warranty that the thing furnished shall be fit and 
proper for the [mrpo.se for nhich it was designed ” {y). 

Fake represeutathms hy cendors made to absent purchasers amounting to 
a warranty, — Wli(‘revcr the purchaser has no ojjportunity of inspecting 
the commodity he buys, the rule of vaveat e?»p^>?'does not apply. Every 
representation, therefore, ma<le by a vendor to an absent purchaser, as to 
the quality or fineness of the article he offers for sale, amounts to a 
warranty of the fact to such absent juirchaser, who has no means of 
judging for himself, but relies exclihsivoly on the judgment and good 
faith of the vendor (c). If a purchaser orders a jjarticular article to be 
forwarded to his agent abroad for a foreign market, and the vendor exe- 
cutes the order, and pretends, or represents, that he has sold the particular 
article required, and the purchaser has had no opj)orlunity of inspection or 
examination, the representati<m of the vendor amounts to a warranty of 
the fact (u). If an article, rej)resented to be of a particular or peculiar 
quality, turns out to b(^ of a sul>s1 antially dilferent or inferior quality, it 
does not accord with the re[»rcsentation, and damages are therefore 
recoverable {b). “ A seller,” observes Lord Ellenborough, “ is unques- 

tionably liable to an action for deceit if ho frainhilently misrepresent 
the quality of the thing sold to be other than it is in some particulars 
which the buyer has not e(]ual moans with himself of knowing, or if 
he do so in such a manner as to induce the buyer to forbear from makipg 
the inquiries, which for his own security and advantage he would other- 
wise have made ” (c). 

False representations by vendors where the purchase' has means of exami- 

(y) Tindal, C. J., 2 j\r. &; Or. 200. {h) ITlehr v. 25 Law J., C. 

(z) Ld. Klleni)erough, Gardinvr v. P. IIO. 

4 Campb. Ih*). (c) Ftrao/i v. AVys, 12 East, 037. 
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nation and judgment — But whenever the vendor is not himself the manu- 
facturer of the goods ho sells, and the purchaser is alFordcd the means 
of inspection and examination, and of forming his own judgment of their 
Quality, the representations made by the vendor of the quality of the 
goods amount merely to assertions of his own opinion and belief, and 
not to a warranty. Jf, therefore, the representation is lioncstly made, and 
is believed at the time to be true by the party making it, it does not 
constitute a fraud in law, though it was not true in point of fact. The 
rule ()f caveat emptor applies, and the representation does not furnish a 
ground of action {d). 

Sale of goods hg sample , — Every person wlio exhibits a sample of 
goods for sale, impliedly represents or warrants that the sainjde has been 
fairly taken from the bulk of the commodity, and he does no more than 
this. The purchase'- takes the risk of all latent defects and infirmities 
inherent in the article, and unknown to the stdler, whether they arise 
from natural causes or fraudulent dcjuings with the goods by jiarties 
through whose hamls they have ]»assed. Thus, wdierc the plaintiff bought 
liops of the defendant, uhom he knew not to be the grower, by samples 
taken from the pockets in which the commodity was closely packed, and 
at the time of the sale the sam]>les answered fairly to the commodity in 
bulk, and no defect was perce[»tiblc at the time to the buyer ; but owing 
to the grower of the hops having fraudulently watered th(*m after they 
were dried, to increase their weight, they gradually di.derioratod in 
quality, and became utterly unsaleable shortly after their removal to the 
defendant’s waroliouse, it was licld that the defendant, wlio had fairly 
drawn and exhibited the samples, and was wliolly ignorant of the fraud at 
the time of the sale, was not responsible for the latent defect afterwards 
discovered in the hops, although it rendered them unmercliantahle and of 
no value in the hands of the buyer. Here the vendor and purchaser had 
both crpial means of knowledge. Both examined the sample, and neither 
of them discovered, or liad the least idea of tlic defect whieli was after- 
wards disclosed by the gradual process of heating. The maxim of caveat 
emptor,, therefore, applied {e). 

So where cotton had been fraudulently j>ackcd in America, the 
interior of tJie bales being filled witli bad, unmcrcbantablo cotton, and 
the outer part of the bales from whence tlie samples would be taken with 
cotton of superior quality, and the cotton so falsely packed was consigned 
to a Liverpool mcrcliant, wlio drew samjdes in the ordinary way, and 
exhibited them to the plaintiff, who purchased and received forty-five 
of the bales, and then brought his action against tlic defendant for tlic 
deceit, it was held that the action was not inaiiitainahle unless the jury 


(d) Ormrod v. Hulh, U M. & W. 004. 


(e) Parkinson v. Lee^ 2 East, 020. 
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could SCO grounds for inferring that the defendants or their brokers were 
acquainted with the fraud that had been practised in the packing of the 
bales, or had themselves acted in the matter against good faith, or with 
some fraudulent purpose (/). And general Ij, if it was to be understood 
that there was to be a purchase pf the article shown by sample, and the 
sample is fairly taken from the bulk, there is no misrepresentation or 
deceit, although the vendor may have given an incorrect description of 
the age or quality of the article, provided the description was honestly 
given in full belief of its truth {g). 

False representations hg railway companies amounting to a ivatranty . — 
It has been held that railway companies must be taken to warrant the 
truth of the representations made by them in their published time-tables 
ns to the time of the starting of their trains, so tlialf if the representation 
ivs untrue, it is what the law calls a fraudulent representation, and may 
be made the foundation of an action for deceit by any person who has 
relied upon the representation, and has sustained damage in consecpicncc 
thereof (//). 

False representation of authority — Pretended agency — Deceit by agents. 
— Tf tlie vendor of goods affirm that the goods he sells arc the goods of a 
stranger, his friend, and that he haJ authority from him to sell them, 
and iqion that 13 buys tlnnu, when, in truth, they are the goods of another, 
yet if he st*ll them falsely and frauduleiitiy on this pretence of authority, 
though he do not warrant them, and though it be not averred that he 
sold them, knowing them to be the goods of the stranger, yet B shall 
have an action for this deceit (/). If an agent who has no authority to 
make a contract in the name of In’s princijial, and knows it, nevertheless 
makes the contract as having such authority, he is resj)onsible in an 
actiijii for deceit, ‘‘ for he induces the other party to enter into the 
contract on what amounts to a misrepresentation of a fact peculiarly 
within his own knowledge ; and it is but just that he who does so should 
be considered as holding himself out as one having competent authority 
to contract, and as guaranteeing tlio consequences arising from any W’ant 
of such authority. Where, also, a jiarty making a contract as agent bona 
fide believes that he has authority, but has in fact no authority, ho is 
still personally liable. It is a wrong, dill’ering only in degree, Init not in 
its essence, from the fgnner case, to state as true what the individual 
making such statement does not know to he true, even though he does 
not know it to he false, but believes without sufficient grounds that the 
statement will ultimately turn out to be correct ; and if that wrong 
produces injury to a third person, who is wholly ignorant of the grounds 

(/) Orntroil V. M M. & W, (ICS. (h) Denton v. Gt, Sorihern Jtoil, Co., 

(^) Cnrft'r y. Crickf 4 II. & N. 412 ; 28 fi Kll. A' lil. 807 ; 25 Law J., Q, B, 120. 
Law J.f Kxch. 208. (i) 1 Boll. Abr. 0], pi. 7. 
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on which such belief of the -supposed agent is founded, and who has relied 
on the correctness of the assertion, it is equally just that he w’ho makes 
the assertion should be personally liable for its consequences {k), “ One 

person may,” observes Erie, J., ‘^assert he has authority to make a 
contract on behalf of another, and hona fide believe it, and yet it may be 
deceit if he makes the positive assertion without disclosing the grounds 
on which he erroneously, as it turns out, believes it ” (/). 

Where, therefore, the defendant had represented himself to be the 
agent of one Gardner, and as such authorised to let an estate to the 
phiintin', and the defendant had, no authority to let the property, although 
he believed that he had, and in consequence of that mistake the plaintiff 
was induced to lay out money upon the estate, relying on the repre- 
sentation, it was hel(f that the defendant was liable for all the expenses 
incurred by the plai? \iff on (he strength of the representation (?//). “ I 

am of opinion,'* observes Wilh»s, J., “ that a person who induces others 
to contract with him as the agent of a third party, by an unqualified 
assertion of his being authorised to act us such agent, is answerable to 
the person who so contracts for any damages he sustains l>y means of the 
assertion of the authority being untrue. This is not the case of a bare 
misstatement to a person not bound by any duty to give information. 
The fact that the professed agent honestly thinks that he has authority 
affects the moral character of his act, but his moral innocence, in so far 
as the person he has induced to contract is concerned, in no way aids 
him, or alleviates the inconvenience and damage whicli he sustains, if 
one of the two in such eases is to suffer, it ought not to he the [)ersou 
who has been guilty of no error, hut he who hy an untrue assertion 
believed ami acted upon, as he intended it should be, and toiicliing a 
subject within his }»eculiar knowledge, and as to wliicli he gave, the other 
party no opportunity of judging for himself, has brought about the 
damage. The obligation arising in such a case is well expressed by say- 
ing that the person ju-ofessing to contract us agent for another inijdiedly 
undertakes with the per.sori wlio enters into such a contract upon tlic 
faith of his being duly authorised, that the autliority he professes to have 
does in point of fact exist ” (yt). 

If the authority is of a public nature, or the grounds of it are known 
to the other contracting party, and the agent dges no more than express 
his own opinioD and belief as to the nature and extent of the authority 

[k) Aldorson, B., Hmmit v. Ilhery, 10 1*. 44. 

M. iV W. 0. Polhill V. Walter^ 3 B. &' Ad. (w) CoUvn v. IVritfht, H Kll. Bl, r47 ; 
114. 20 Law J., Q. B. 147 ; 27 ib. 215. 

(/) Jvnkim v. Ilutrhiimm, 13 Q. B. (») AVilles, J , CoUcn v. Writfht, 27 
74H. KmMl V. Trimni, JH C. B. 7t<0 ; Law J., Q. B. 217. Pow v. Uavis, 7 Ell 
25 Law J., c. r. 307. Ithlmrdmn v. B. & S. 220; 30 Law J,, Q. B. 207. 

Dunn, H C. B.. N. S. 655 ; 30 Law J., C. 
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vested in him, and manifests an intention merely to bind the principal 
.if he has power so to do, and guards himself against any positive repre- 
sentation of authority, he will not then be responsible if it should turn out 
that he had not the power he was supposed to possess (o). 

A mistake made by an agent in describing the quantity of goods he had 
bouglit for his principal, or the time of their delivery, or the price to be 
paid for them, may render such agent liable for negligence or a breach of 
duty, but does not render him liable to an action for deceit (/>) ; it is 
otherwise, however, if he knowingly makes a false representation with 
intent to deceive his employer (//). 

When a principal is responsible for the fraud of his agent, — Deceits and 
frauds practised by agents do not, in general, fall upon the principal, unless 
the principal adopts and takes the benefit of the %raudulcnt act with 
knowledge of the fraud (r). “ Where fraud has been committed, and a 

third person is concerned who was ignorant of the fraud, such third person 
is innocent of the fraud only so long as he docs not insist upon deriving 
any beiu'iit from it, but when once he takes the benefit he becomes a party 
to tlie fraud ” (if). 

Fidse assumption of author it as between inaster and servantj employer and 
employed. — lu^‘iy man nho employs another to do an act which the em- 
ployer assumes to have, and appears to have, a right to authorise him to 
do, impliedly warrants that he has the authority he pretends to have, as 
the moans of knowledge are peculiarly within his ])()wcr ; and if he has no 
such authority he is guilty of deceit, and must indemnify his servants or 
agents for all such wrongful acts as have been done by them in obedience 
to bis ooinniands, and which would have been lawful if the employer had 
the authority he jn-otonded to liave {t). If a landlord employs a bailiff, 
and reju-esents that lie has a right to distrain on a tenant for rent, and 
signs a distress- warrant, and delivers it to the bailiff to be executed, and 
it turns out that tlie landlord had no right to distrain, and the bailiff 
has pay damages for the unlawful distress, he may maintain an 
action against the landlord for deceit, although the landlord made the 
r<‘prescntation believing it to bo correct, and without any intention to 
deceive (//). 

Counterfeiting trade-marks — Fraudulent use by one person of the trade- 
mark of another with intent to deceive. — If a manufacturer has adopted a 
particular mark to denote that the goods so marked wer^' made by him, 

(ri) Mncqrefjor v. Dent A l)ovvi\ «lr., 22 (Jan. Rail, Co. v. Conyhvart\ ante, p. 
Law 741. 

(/)! Thorn V. UiglandyH Kxrh..729. {s) Wood, V. C,,Schohgield\. Tempter, 

(f/) Pvirtrhs v. Austen, U 'raiinl. 522. I .lohns. lOd. 

(r) Aihlison on Contracts, r)tli cdn. (/) 0. J.. Adamson v. Jaims, 

017-021. UitiJl V. Atherton, 7 II. & N. 4 Bing. 72. 

IHl ; aO Law J., Excli, 007. Itarry v. (m) liiuclings v. Rell, 1 G, B. 050, 
Crosttey, 2 Johns. & Ilcin. 1 . New Jiritns. 
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and the mark has become known and understood in the trade, he who 
uses the mark for the purpose of deceiving purchasers and making thenL 
believe the goods to be tlic goods of the manufacturer who has introduced 
the mark,, is guilty of a false and fraudulent representation, and if this 
produces damage to another, the party injured is entitled to an action for 
the deceit (.r). Where ** a clothier in Gloucestershire sold very good 
^loth, so that in London if they saw any cloth of his mark they would buy 
it without searching thereof; and anotlicr who made ill cloth put the Glou- 
ccstersliire mark upon it, and an action was brought by him who bought 
the cloth for this deceit, it was adjudged maintainable” (y). The manu- 
facturer, also, who is damnified in liaving goods fraudulently palmed upon 
the world as goods made by him when in truth they arc not f^o, is also 
entitled to an action%or the deceit Tie does not, in an action of this 
sort, claim anyabst?..ct riglit to the exclusive use of the mark in que.stion. 
lie merely says that, having adopted r. 2 )articular mark to denote that the 
goods so marked were made by him, and the mark Jiaving become known 
and understood in the trade, the public were led to believe that goods so 
marked >verc of his manufacture, ai.d that the dehuidanl marked his goods 
with a mark resembling the plaintiff’s mark with a view to deceive the 
public to pur(‘ha.se the same as and for the ])laintifr’s goods, and by reason 
thereof the plaintiff sustained damage (a). 

Warranitj of the ^(jenuineness of art id ts tdth tmfh-mnvks . — By 25 &> 2f) 
Viet. c. 88, s. 19, it is enacted, that where any person shall, after the 1st 
of December, 18(53, sell, or contract to sell, to any other person, any 
chattel or article with any trade-mark thereon, or upon any thing together 
with which such chattel or article shall he .sold, or contracted to be sold, 
the sale or contract to .sell sliall he deemed to have been made with a 
warranty by the vendor to the vendee, tliat eve?y trade-mark upon such 
chattel or article, or upon any such thing sold therewith as afore.^aid, wa.s 
genuine and true, and not hirged or counterfeit, and not wrongfully used, 
unless tlie contrary' shall he exjU’essed in some writing signed by, or on 
belialf of, the vendor, and delivered to and Hcce[)ted by the vendee. 

Warranitj of dencription as to ipianlit*/ or country. — By 25 ct 2f5 V^ict. 
c. 88, s. 20, it is further enacted, that in every ca.se in which at any time 
after the 31st day of December, 1863, any jierson shall sell, or contract to 
sell, to any otlier person, any chattel or article upon whicli, or upon any 
thing together ^ith which, such chattel or article shall bo sold, or con- 
tracted to be sold, any description, statement, or other indication of or 
respecting the number, quantity, measure, or weight of such chattel or 
article, or the place or country in which such chattel or article shall have 

[x) Cmwshay v. Thmpmn^ 4 M. & Gr Ci’O. Jiic. 471. 

10, n. (sj Doildoiidge, J., Poph. 141. 

(y) 33 Eliz. cited by Eodderidge, J., (o) Rodytrs v. NowUit 6 C. 13. 127. 
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been made, manufactured, or produced, the sale, or contract to sell, shall 
in every such case be deemed to have been made ^vith a warranty by the 
vendor, to or with the vendee, that no such description, statement, or 
other indication was in any material respect false or untrue, unless the 
contrary shall be expressed in some writing signed by, or on behalf of, the 
vendor, and delivered to and accepted by the vendee. 

Fraudulent assumption of the name of a hank. — Where the declaration 
in an action against a banking corporation stated that the plaintiff had 
established in the city of London a bank called the Bank of London, and 
had caused that name to be affixed on the offices of the bank, and had 
made the bank well known as the only bank of London, and that the 
defendant, after the plaintiff’s bank liad been so established, and whilst it 
was the only bank styled tlie Bank of London, wrongffilly established another 
bank in the city of London under the name of the Bank of London, and 
as representing the i)laintiff’s bank, and under the pretence that the bank 
so established was the jjlaintiff’s bank, whereby the plaintilf was injured 
in his business, cV:c., it was held that the declaration disclosed no cause of 
action ; but it secuis to have been thought that, if it had been averred and 
shown that the plaintiff carried on the business of a banker under the 
name and style of the Bank of London, and that whilst he was so carrying 
on business the defendant came and established another bank of the same 
name, and carried on business under that name, for tlie purpose of making 
it believed that the j)laintiff s business was carried on at the defendant’s 
bank, and so drew away customers from the plain tlfl’’s bank, there would 
have been a good cause of action (/»). 

Dmil bjj provision-dealers in sell inf/ unwlwlcsome food. — Every dealer 
in j)rovisions offered for sale as food for man, who knowingly sells corrupt 
and unwholesome food, whereby the plaintiff is injured, is liable to an 
action for (h*ceit ; but lie caimot be made responsible in damages unless 
it is showui that he sold it as sound and good meat, knowing it at the time 
to be unsound and unlit for food (c). 

False and fraudulent irpresenlations hj married women and infants , — 
Neither a married woman nor her husband can be sued for a false and 
fraudulent representation by such married woman that she was a feme 
solcy whereby she induced the plaintiff to make a contract Avith her, which 
he could not enforce by reason of her being married (r/). Nor can an 
infant be sued for a false and fraudulent re])resciitation tliat he was of full 
age, wliereby tlie jdaintiff Avas induced to contract Avith him (c). 

Fraudulent concealment — A svppressio veri^ or concealment of the truth, 

{h) Lau'Hon v. Bank or iMndoti, 18 C. (d) Lircrpfjol Advlphly d'c, v. Fairhnrst, 
B. 84; 25 Law J., C. T. JH8. Writjht v. Leonard^ ante, p. 30. 

(r) Burnhy v. DoUvtt^ 10 M. A' W. 044. (t*) lb., Johnson v. Pye^ 1 Sid. 258. 

Emmerton v. Mafthcirs, 7 II. & N. 580 ; Bartlett v. WvllSf 1 B. & S. 830 ; 31 Law 
31 Law J., Exch. 130. J., Q. B. 57. 
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will alone, in certain cases, and under certain circumstances, amount to a 
fraud, and give rise to an action for deceit. Where on the sale of a house 
the seller, being conscious of a defect in a main wall, plastered it up and 
papered it over, it was held, that as the vendor had expressly concealed 
the defect, the purchaser might recover damages in an action for deceit (/). 
And where on a sale of goods the vendor knew that he had no title to the 
goods he sold, and failed to disclose the fact to the purchaser, it was held 
that the latter was entitled to niaintain an action for damages “ on the 
ground that he had been deceived, and w'as the worse for the deceit, and 
that he was entitled to recover to the extent to which he had been damni- 
fied by the deception ” (//). So, where an auctioneer sold a lease which he 
knew to have been forfeited in consequence of a breach of covenant by the 
lessee, and failed to dit>elose the forfeiture, and the plaintifi’ bought the 
lease in ignorance of ^hc breach of covenant and forfeiture, it was held that 
the auctioneer had been guilty of a deceit, and was responsible in damages 
to the plaintifi’ (^h). 

If it is a custom of trade for a vendor of merchandise lo disclose par- 
ticular defects at tlie time of the saK', if he ivS cognizant of their existence, 
the vendor will be responsible in damages for a fraudulent concealnjcnt if, 
knowing of the particular defect, he fiiils to make the customary dis- 
closure (i). And if the vendor is cognizant of any serious secret defect 
materially deteriorating the value of the goods in the market, and never- 
theless offers them for sale at the ordinary market price, and knows that 
the purchaser is deceived by the appearance of the gr)ods at the time of 
the sale, and is labouring under a gross delusion resj)ecting them, and the 
vendor takes no trouble to rectify the mistake and disclose the real facts 
to the purchaser, he is responsible in damages for wilful deceit (/'). But 
if the defect is j)atcnt, and can readily bi* discovered by proi)er examina- 
tion, and the purchaser has the means of examination at hand, tliere is no 
fraudulent concealment, and the maxim of c(fvcat emptor will a[)ply. But 
the vendor must in no ease resort to any art or contrivance to concenl a 
defect, for if he does lie will be answerable, as we have seen, for wilful 
deceit (ante, p. 750). “If I sell a horse that has* lost an eye, no 
action lies against me for so doing; hut if 1 sell him with a false and 
counterfeit eye, there an action lieth ” (/). If the vendor of a glaiidered 
horse has resorted to any doctoring or contrivance for the ]»urpose of sup- 
pressing the marks of the disease, and has thereby deceived the purchaser, 
the latter will be entitled to recover all the damages ho has sustained by 

(./■) Anon, citffl by Gibbs, J., Pkker- (k) Ilifl v. Grnif, I Stnrk. 4.14. 

iny\. Doirmti,\ Tnunt. 'iH.'i. (/) “Si jeo veriil cbivall (jne ad null 

{tjj Gilibs, (;. J., Pctu V. niatlca, 5 *)ruluH la null action autemient lou 
Taunt. liGtt. il ad un counterfeit faux et briylit eye ! ” 

(A) Sievcm v. Adnmson, 2 Stark. 422. Souifierne v. JfouT, 2 Kollc, rep. 5. 

(/) Jones \. Puivden, 4 Taunt. H40. 
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the deception ; but in a general sale of a horse, when there is no warranty, 
the rule of caveat emptm' applies ; and, except there be a deceit, cither by 
a fraudulent concealment or fraudulent misrepresentation, no action for 
unsoundiiess lies by the vendee against the vendor of the animal (r/i). 

Fraudulent concealment of the dangerous nature of articles delivered to a 
bailee to he warehoused or carried. — Every person who conceals in boxes 
and packages articles known by him to be of an explosive, corrosive, or 
combustible and dangerous nature, and delivers them to another to be 
warehoused or carried with other goods by land or by sea, and fails to 
disclose the dangerous nature of the articles to the bailee, is guilty of a 
tortious act, and is responsible for all the consequences of his carelessness, 
unless the bailee knew of the dangerous nature of the articles, and the 
danger and risk attendant upon the receiving and dealing with them. And 
it is no answer to aver that the articles were well known in trade and 
commerce, and that the plaintiff knew Avhat they were, without an express 
averment that lie knew tlicm to be dangerous {n). 

“ It is clearly a tortious act,’’ observes Crompton, J., for the con- 
secpicnces of which shippers are resjionsible, to ship goods apparently safe 
and fit to be carried, and from which the shi[)Owner is ignorant that any 
danger is likely to arise, Avithout notice of such goods being dangerous, if 
the shi[)[)er is aware of such danger. Such shipment Avheti the scienter is 
made out is clearly Avrongful and tortious ; but it does not seem that 
there is any authorify decisive on the luiiut as to Avhether the shipper is 
liable for shipping dangerous goods Avithout a communication of their 
nature, Avhen neither he nor the sliipoAvner arc aAvarc of the danger. It 
seems A'^cry diflieult to hold tliat the shipper can be liable for not comnui- 
Jiicating Avhat he docs not knoAv. Lord Ellenborough’s dictum (o) Avould 
tend to shoAV that knoAvlcdge of the party shipiung is an essential ingre- 
dient. 1 entertain great doubt Avhether either the duty or the Avarranty 
extends beyond the cases Avherc the shipper has knowledge, or the means 
of knoAvledge, of the dangerous nature of the goods Avhen shipped, or Avhere 
lie has been guilty of some negligence as .shipper, as by shipping Avithout 
communicating danger, Avhicli he had the means of knoAving, and ought to 
have communicated ” (p). 

Fraudulent sales irith all faults. — A sale of a chattel to a purchaser 
“Avith all faults” does not mean tliat the purchaser is to take it Avith all 
frauds. Such a stipulation, therefore, Avill not protect the A’'eiidor from 
an action for deceit, if ho has re.sortcd to any artifice to conceal a defect, 

(m) mu V. liaUs^ 3 H. it' N. 399 ; 37 (») Williams v. East Ind. Co.^ 3 Kast, 

Law J., Kxrh. 45. 102. 

(ii) Hutchinson v. (Inion, 5 C. 13., N. ( />) Brass v. mtitland. 0 Ell. it Bl. 48C. 

149 ; 2H Law J., C. I‘. <13 ; (I VV. 11. 757. Gibbon v. Baifnton. 4 Burr. 2298, Batson 
Fairant v. BarnvSy 1 1 C. 13., N. S. 553; v. Donovan^ 4 B. it Aid. 33, 37, 

31 Law J., 0. P. 139. 
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or has made use of any false representation for the purpose of lulling to 
sleep the vigilance of the purchaser. Therefore, where a ship was sold to 
be taken as she lay with all faults, and it was proved that the vendor had 
used means to prevent purchasers from discovering certain defects in the 
vessel, and had also knowingly made a false representation of her condi- 
tion at the time of the sale, it was held by Mansfield, C. J., that although 
the words “ to be taken with all faults ” were very large, and framed 
expressly to exclude the buyer from calling upon the seller for any defect 
in the thing sold ; yet if the seller was guilty of any positive fraud in the 
sale, cither in the making a false representation or in using means to con- 
ceal a defect, the seller w'ould be answerable in damages to the buyer for 
the deceit ( 7 ). And where the vendor of a vessel wlibdi was to be taken 
with all faults, represented the vessel in his handbills and advertisements 
of the sale to have b("n built in 1810, whereas she had been launched the 
year before, and the difference of time materially affected her value, it was 
held that the purchaser was entitled in recover damages for the deceit, 
notwithstanding the stipulation that the vessel was to be taken with all 
faults. The vendor,” observes Abbott, C. J., “ought either to be silent 
or to speak the truth. In case he spoke at all, he was bound to disclose 
the real fact (;•). “ The meaning of selling with all faults,” observes 

Heath, J., “ is tliat the purchaser shall make use of his eyes and under- 
standing to discover what faults there are ; but I admit that the vendor is 
not to make use of any fraud or practice to conceal a defect ” (*•). 

Fraudulent sales tcith all faults, and iclthout allowance for any defect, or 
error, ai' niisstatemenL — A stipulation that the thing sold is to be taken 
w'ith all faults, and without allowance for any defect, error, or misdescrip- 
tion, will protect the vendor from all unintentional mistakes, misstate^ 
ments, and misdescription {t), but not from the consequences of any 
wilful deception. 


SECTION II. 

OP ACTIONS FOR FRAUD AND DECEIT, AND THE RE.MEDY BY INJUNCTION.' 

Actions for deceit — Parties to he made jdaintijfs. — The person to whom 
a false representation was made to be acted upon, and who acted upon it, 
believing it to be true, and sustained damage thereby, is the party to sue 
for compensation ; but an action may also be brought by a person to whom 
the representation is indirectly made, as where it is made to one man in 

/’/y) Sfhneukr v. Ilpaih^ 3 Campb. 307. (.s) Pivkeriny v. Dawson^ 4 Taunt. 784. 

(r) Fletcher v. Unwsher, 2 Stark. 505. (0 Taylor v. Hnller^ 5 Kxch. 770; 20 

Bafehole v. Walters^ 3 Campb. J54. Law J., Exch. 21. 
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order to be communicated to another. Where the father of the plaintiff told 
the defendant that he wanted to purchase a gun for the use of the plain- 
tiff, and the defendant, in order to effect the sale, warranted the gun to 
have been made by Nock, and that it was a safe and secure gun, and the 
father then purchased the gun and delivered it to the plaintiff, who, on 
the faith of the warranty, and believing it to be true, used the gun, and 
was injured by its bursting in his hand, it was held that the plaintiff was 
entitled to sue the defendant for damages, as there was fraud and damage, 
the result of that fraud, not from an act remote and consequential, but one 
contemplated by the defendant at the time as one of its results. “ Wo 
decide,” observes the court, “ that the defendant is responsible in this case 
for the consequences of his fraud whilst the gun was in the possession of 
a person to whom his representation was either directly or indirectly com- 
municated, and for whose use he knew the gun was purchased ” (w). And 
where the defendant, in the course of a negotiation for the sale of a pub- 
lic-house, made a false and fraudulent representation to one Bourner as 
to the receipts of the house, and thereby induced Bourner to agree to buy 
it, and Bourner being unable to comjdete the purchase, got the plaintiff to 
take his contract off his hands by repeating to him the false representation 
made by the defendant, and the defendant then carried out the bargain 
with the ])laiiitiff, and took the jdaintiff’s money, knowing that the false 
and fraudulent representation had been coinirninicatcd to the plaintiff, and 
that ho was acting under the influence of it, it W’as held that the jdaintiff 
was entitled to sue the defendant for the deceit, although the false 
representation had not been made to him directly by the defendant, but 
through the medium of a third party. “ The defendant,” observes 
BosaiKjuct, J., “ knowing that the fraudulent representation he had 
made to Bourner had been communicated to the plaintiff, with whom 
he was about to contract, and withholding an explanation or denial of 
Boiirner’s authority for the communication, and sufferiiig the plaintiff* on 
the faith of that communication to enter into the contract, was as much 
guilty of a deceit on the plaintiff’ as if he had in terms repeated the 
statement himself” (.r). 

In the ease of fraudulent representations through the medium of 
trade-marks, intended to pass off gooiis of inferior make as the superior 
goods of a celebrated manufacturer, cither the mannfactiircr who is in- 
jured by having another man’s goods palmed off’ upon the market as his 
goods (y), or the purchaser who has been deceived and defrauded, may 
bring tlic action (z). 

(?/) Lanffridifp v. /fry/, Ji it W. 5iJ3 ; (j:) Pihnorc v. Tfoodj 5 Bing. N. C. 109. 

4 ib. illakemorc v. Brist. it Ex. \y) 23 Eliz. cited by Dodderidge, J., 

Rail. Co., 8 Ell. & Bl. I0r)2 ; 27 Law J., ropb. 142. 

Q. B. 107. Farrmt v. Barnes, ante, p. (r) C rates f lay y.Ttumpson,4: M, & Gr. 
757. 980,11. 
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If the vendor of a lamp represents the lamp to be fit and proper to be 
used, knowing that it is not, and intending it to be used hj the plaintiff’s 
wife, or any particular individual, the wife, joining her husband for con- 
formity, or that individual, will be entitled to an action for the deceit, upon 
the principle that if any one knowingly tells a falsehood with intent to 
induce another to do an act which results in his loss, he is liable to that 
person in an action for deceit (a). 

Reports of joint-stock companies, though addressed to the share- 
holders, are generally meant for the information of all who are likely to 
have dealings with the company, and to influence the share-market, and 
operate upon the minds of sliarebrokcrs and purchasers of shares ; and 
where they are posted up in public places by direction of the ‘board, or 
are to be bought by ])crsons who desire information concerning the actual 
situation and condition of the company, they are deemed, as we have seen, 
in point of law, to be addressed to all who peruse them, and arc induced 
to buy shares by the statements conta’ucd in them (h). Representations 
made to the Stock Exchange Committee, to be publicly promulgated 
amongst the frc']ucntcrs of the Stock PLxchangc, are deemed to be 
made to such frecpicnters of the Stock Exchange as have seen and 
acted upon the n presentations, and have been deceived and damnified 
thereby. 

The plaintiff, in an action for deceit, alleged in his declaration that 
the defendant was the pr<jmoter of a gold mining company, and had issued 
shares, and published and circulated a iwospcctus for the purj>osc of in- 
ducing persons to purchase shares, rei^resenting the amount of capital, iSre., 
and that at the time of the publication of this [)rospectus it was publicly 
known that the committee of the Stock Exchange in Lfuidon would not 
appoint a settling-day for shares in any mining company, or permit the 
same to be inserted in the official list of the committee, until the subscrip- 
tion-list of the company was full, and not less than two-thirds of the scrip 
had been paid upon and were ready to be issued ; and that the defendant, 
in order to procure the insertion of the shares of tJie company in the 
official list, and induce the committee to ajipoint a settling-day for the 
shares, and induce persons to purchase shares in the belief that their 
insertion in the list had been pn^perly procured, falsely and fraudulently 
represented to the committee that the subscription-list was full ; that 
40,711 shares had been paid upon, for all which scrip certificates had been 
issued, or were ready for delivery ; that the produce of the 40,711 shares 
had been received by the defendant, and was in the hands of his bankers 
to his credit, and thereby induced the committee to insert the shares of 

{a) Lontfmrid v. Hollidaify OExcli. 700. hnrdv. JinteSy ii Kll. & 131.470. harry v. 
herdt Jfivon, ‘40 Law .J., Exch. ante, p. 737. 

C2, n. Bedford \. Baqshaa\ ib. 50. tier- 
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the company in the official list, and appoint a settling-day for such shares ; 
and that the plaintiff, having notice of the said prospectus, and having 
seen the shares quoted and inserted in the official list, and believing that 
they had been admitted and inserted therein by fair, honest, and proper 
means, and that the subscripiioq-list of the company was full, and that not 
less than two-thirds of the scrip had been paid upon, and either had been 
issued, or were ready to be issued, was thereby induced to purchase shares 
in the company. The declaration then went on to allege the falsehood of 
the representations made to the committee of the Stock Exchange, the 
knowledge thereof by the defendant, the deception of the plaintiff, and the 
damage he had thereby sustained, and it was held that all persons who 
were induced to buy the shares of the company by seeing them quoted in 
the official list of the Stock Exchange, were within the scoj)e of the false 
and fraudulent representation made by the defendant, and were entitled to 
maintain an action against him for damages (c). 

By 20 & 21 Viet. c. 54, s. 8, it is enacted, that if any director, 
manager, or public officer of any body corporate or public company shall 
concur in making, circulating, or jmblishing any written statement or 
account, which he shall know to be false in any material particular, with 
intent to deceive or defraud any member, shareholder, or creditor of such 
body corporate or public company, or with intent to induce any person to 
become a shareholder or jjartiier therein, or to intrust or advance any 
money or property to such body corporate or public company, or to enter 
into any security for the benefit thereof, he shall be guilty of a misde- 
MKANOiTH. Tins statuto does not in any wise interfere with the civil 
remedy by wjiy of action against .any such director, manager, or officer, 
for damages for fraud and deceit ; the rule rciiniring parties to proceed 
for tlic criminal ollence before they pursue their civil remedy applying 
only, as we have seen, to felonies (ante, pp. 28, 20). 

Parties to he made defendants — Principal and aifent. — If a fraudulent 
.act lias been committed by an agent without the knowledge of the prin- 
cipal, and the latter afterwards adopts the act, and takes the benefit of 
the fraud, ho will he responsible in damages to the party wdio has been 
deceived and injured by the fr.andulent act (r/); but if he reimdiates the 
transaction ns soon as he becomes acquainted with the fraud, and shuns 
all participation tliercin, lie will not be responsible for the fraud if it was 
committed by the agent without his sanction and antliority, and the repre- 
sentation was not within the scope of the ordinary authority of an agent 
acting in such a matter (c). Where a merchant employed a factor to sell 


(f) Bedford v. Btujahau^ 4 H. 4: N. 
648 ; 81) Law J.. Exrli. .M). Btuishaw v. 
Seymour, ib. 08, ii.; •;)8 Law 4’. IL, H. L. 
Ul. 

(rf) Wriyhty. Crookes, 1 Sc. N. U. 085. 


tVildo, B., rdell\. Atherton, ante, p. 753. 

(/') Crant v. Xortrny, 10 0. B. 088. 
Corn foot v. Fou'ke, 0 ]\I. & W. 301). 
Bradtf v. Tod, 0 C. B., N. S. 502 ; 30 
Law J., C. P. 223. 
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silk for him, and the factor fraudulently sold one sort of silk for another, 
“ and the doubt was whether this deceit could charge the merchant,” 
Holt, C. J., was of opinion that the merchant was answerable for the 
deceit of his factor, “ though not criminaliter yet civiliter; for, seeing 
somebody must be a loser by this deceit, it is more reason that he tliat 
employs the deceiver should be a loser than a stranger ” (/). The 
principal and his agent are for this purpose completely identified” {g), 
“ The representation, if fraudulently made by the agent, will bind the 
principal equally as if made by the principal ” (//). 

A servant employed to sell a horse and receive the price, has an im- 
plied authority to warrant the horse («), but not a servant who is merely 
employed to deliver the animal to a purchaser (/). If a broker who is 
authorised to advertise a ship for a voyage warrants by his advertisement 
that she shall sail with convoy, the sliipowners are bound by the warranty, 
although in giving it the broker may have exceeded his authority (^). If 
an agent employed by the indorsees of a bill to get it discounted, and not 
restricted as to the mode of doing it, warrants the bill to be a good bill, 
his employers are bound by the warranty (w). 

Fraudulent representutions hg joint-stock companies — Parties to he made 
defendants, — The shareholders of a joint-stock comj)any cannot be made 
individually responsible in damages in an action for deceit, for adopting 
and authorising the publication of a false and fraudulent report respecting 
the pecuniary state and condition of the company, unless it be proved that 
the report has been signed by them (ante, p. 740), and was false to their 
knowledge at the time they attached their signatures to it {n) ; but tho 
company itself may be made responsible for fraud through the medium of 
acts done by the managers and shareholders in the management of its 
concerns. If, with a view to raise the marketable value of the shares of a 
tottering and insolvent company, a report, fraudulently misrepresenting 
the real state of the concern, the real amount of its assets, and of the 
demands upon it, is rtcoived and adopted by the shareholders at a general 
meeting, and promulgated and published to the world to induce strangers 
to come forward and invest capital in the concern, this must be taken as 
between the company and third persons, who receive and act upon the 
report to their detriment, to be a representation by the company : “ other- 
wise companies of this sort would be in this extraordinary predicament, 
that they might employ, nay, must employ, agents to carry on their con- 

(/) Hern v. 1 Salk. 280. (i) Alexander v. Oih»on,% Campb. 505. 

{fj) Ld. Denman, C. J., Fuller y. Wil- {k) Woudin v. Durford, 2 Cr. & M. 

HOP, 3 Q. ]{. (17. aoa. ^ 

(A) 1 indal, C. J., ib. 1010. Taylor y, (/) 8 Cnmpb. 550, n. 

wrerfi, 8 C. & P. 310. Diit see (Jdell v. (ni) Fenn v. Harrison^ 4 T. U. 177. 

AthvrtoHt ante, p. 7.'>3, and Addison on («) Zlarrv v. CVosAev, 2 Johns. & II. 27. 

Contracts, pp. (i 1 7, 018. 
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cerns, and those agents, with the authority of the company, might make 
representations, be they ever so false and ever so fraudulent, and yet, 
nevertheless, the company may benefit by those misrepresentations, with- 
out being at all liable to be told, That is your fraud ” (o). 

But the representation in these cases must be within the scope and 
authority of the party making it ; for where a representation on behalf of 
a public company was made by the mere law agent or solicitor of the 
company, who was acting v/res when he made the representation, the 
company was held not to bo bound by his act Q?). 

The directors, managers, and officers who sign and circulate reports 
wilfully and knqwingly misrepresenting the pecuniary condition of the 
company for the purpose of enhancing the value of the shares are, as 
we have seen, j)ersonally responsible in damages to* all who have acted 
upon the faith of such reports, and have been deceived and injured by 
them (fy). 

0/ declarations for deceit — It is not neccssaiy, in a declaration for a 
deceitful representation, to set out the representation in the precise words 
ill which it was made. It is enough to, state the substance and effect of 
it (;•). This is the case with declarations for the assertion of a false claim 
of lien by the defendant upon tlie plaintiff's goods [s) ; a false assumption 
of authority to accept bills by procuration (t) ; a false assumption of title 
to goods {n ) ; false reprt‘sentations by railway companies as to the time of 
the starting of their trains (.r) ; by managing directors of joint-stock com- 
panies as to the amount of dividend guaranteed to the shareholders (y); 
by secretaries of in.siiraiu;e companies as to the management and financial 
condition of the company (^z) ; false rej^rcsentations of authority to dis- 
train (a); false representations that the patterns and designs of silk goods 
had been cojiied from registered patterns (/>); false representations as to 
the character, credit, and circumstances of third parties (c) ; or of a firm 
or company of which the party making the representation is a member (a); 
false representations by agents of the sums due to them from their prin- 
cipals (<?) ; false representations of the character, quality, or make of goods 
through the medium of counterfeit trade-marks and labels (/) ; and false 


(o) (ihagoic Knt. Ejt, Co. V. /);vir, 2 
Macq. Sc. A. 121. 

(yj) Humes v. Ptnnet 2 H. L. C. 407, 
cited 2 Macq. Sc. A. 125. 

0/) Ante, p. 741. taituinbavk v. Feniley, 
0 Sim. 5.5li. 

(r) Oiihole v. Afathers, 1 M. W. 508. 
v-s) (ireeu V. fiutton^2 C. M. A 11. 707. 
(0 Poniili V. nuiter, 0 11. S: Ad. 111. 
(m) IhfsUr V. Dothjv, Jl B. & Aid. 448. 
(j:) Jhuton v. Gt. North. Jftiii, Co.^ 5 
EU. & Bl. HfK); 25 Law J., Q. 11. 120. 

(y) Ucrfuird v. JiateSf 2 Kll. & Bl. 470. 


[z) P(inti/e.vy. Bhpiold. 3 Sc. N. R. 890. 
(rr) Jiairiintfsv, Jieft 1 C. B. 951. 

(h) liurhy V. JValford. 0 Q. B. 109. 

(r) Corfw'tl V. Brown, 8 Bing. 33. TViN 
tdn V. JVtidr, Is C. B. 371. Stvann y. 
PhiWps, H Ml & E. 457. 

((/) Bevnnx v. Steinkeiter, 8 Sc. 202. 

(c) Pewtt'm V. ^listen, 0 Taunt. 522. 
(y') Morison v. Salmon, 2 Sc. N. R. 449. 
Crawshuy v. Thompson, 4 M. & Gr. 357; 
5 Sc. N. R. 502. Bodyers v. Noirill, 5 
C. 11. 100. Blojeld V. Prtywc,4B. & Ad. 
410. Sykes v. Sykes, 3 B. & C. 541. 
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assumption of agency and of authority to order goods on behalf of a 
named principal. 

Declarations for breach of trarrantij on the sale of a horse set forth 
“ that the defendant, by warranting a horse to be then sound and quiet to 
ride, sold the horse to tlie plaintitY, yet the said horse was not then sound 
and quiet to ride ” (g). A declaration \vhich stated, that in consideration 
that the plaintiff, at the re<piest of the defendant, had bought a horse of 
the defendant, the defendant promised that the horse was sound, was 
held bad in arrest of judgment, as setting forth a warranty after a sale, 
and not a sale founded upon and induced by a warranty (h). 

Declaration against a partg who has contracted as agent without authorltg. 
— Where a declaration stated that tliC defendant, having been employed to 
superintend the erection of a church, falsely and fraudulently represented 
that he was autlr riscd by the Rev. Tlnanas Ireland to order, and did 
order, stone of the plaintiffs for the building of the said church, on account 
of the said Rev. Thomas Ireland and others, the committee for building, 
&c., and that the plaintiffs, relying on that representation, delivered the 
stone, and the same was used in the building of the church, and the 
defendant was not, as he well knew, authorised to order the stone, and the 
said Rev. Thomas Ireland having refused to pay for the stone, the plain- 
tiffs, trusting in the said representation, sued the said Rev. Thomas 
Ireland for the price of the stone, who defended the action, and obtained a 
verdict on the ground that he liad never authorised the defendant to order 
the stone, by reason whereof the plaintills lost the price of the stone, and 
had to pay a large sum of costs, it was held that the declaration disclosed 
a good cause of action (/). 

Declaration hg an agent against a principal for a Jalse representation . — 
Where a declaration stated that the defendant, being possessed of certain 
cattle, represented to the idaintiff that he, the defendant, was entitled 
to sell the said cattle, and requested the j)laintiff to put them up to 
auction, and the plaintiff, confiding in the rei)resentation, sold the cattle 
by auction, and, after deducting the expenses of the. sale, paid over the 
purchase-money to the defendant, whereas the defendant was not entitled 
to sell the cattle, and afterwards the true owner brought an action against 
the plaintiff, and recovered 1100/. damages and 05/. costs, which the 
plaintiff W'as obliged to pay, together with 300/., his own costs of defmid- 
ing the action, whereupon the plaintiff requested the defendant to pay him 
the amount of the said damages and costa, but the defendant refused, it 
was held that the declaration disclosed a good cause of action (Jc). 


ig) 15 & ir. Viet. c. 70. Sched. R. {») ItnmHl v. Trimrn, 18 C. R. 786. 

(/^) Jiohcorfn V. Tfmmns, a Q. R. 2-30. (A) Adamson v. JarviSf 4 Ring. 00; 

1120 ^ R4. Ituyni. 12 Moore, 24 J . 
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Declarations for fraudulently misrepresenting the financial condition of a 
joint-stock company show a good cause of action by setting forth that the 
defendant was a director of the company, the shares of which were trans- 
ferable, and that the defendant, intending to deceive the plaintiff, fraudu- 
lently represented to the plaintiff^that the company was then in a flourish- 
ing condition, and the profits realised during the half year ending, &c., 
would fairly allow of a dividend at the rate of 5/. per cent per annum, to 
be paid out of such profits to the shareholders, and that the plaintiff, 
relying upon the representation, bought shares in, and became liable to 
contribute to the losses of, the company ; whereas the company was not, 
at the time the representation was so made by the defendant, in a flourish- 
ing condition, but was insolvent, and the profits realised by the company 
during the said half year would not fairly allow ef the said dividend, 
nor of any dividend, to be paid to the shareholders, and that the 
dividend had not been paid out of the profits of the said company, but 
out of capital, as the d(‘fondant well knew at the time he so falsely 
represented as aforesaid, t^c., showing that the plaintiff* lost the value of 
Ids shares, and was obliged to contribute to the losses of the company, 
and claiming damages (/). 

Of the plea (f Mot guilty. — Where an action w'as brought against the 
defendant for selling a certain lease, and certain fixtures and goodwill, for 
a larger price than they were worth, by means of a false and fraudulent 
representation, it was held that the plea of Not guilty put in issue the 
sale by means of the fraudulent representation, and that the plaintiff was 
bound to prove both the sale and the inisroprescntation (?/<). And where 
the wrongful act complained of was, that the defendant represented him- 
self to be the agent of the master of a vessel, and thereby induced the 
plaintiffs to enter into a charter-ijarty with him, when in fact he was not 
such agent, and had no authority to charter the vessel, it was held that 
the plea of Not guilty put in issue both the fact of the misrepresentation 
and the fact of the making of the charter-party, the two facts together 
constituting the cause of action (//). Where the scienter is the gist of 
the action, it is put in issue by the plea of Not guilty (o). 

Under the plea of Not guilty, the defendant may show that the repre- 
sentation is within the statute 1) (leo. 4, c. 14, s. (» (ante, p. 740), and that 
it was not made by writing signed by the defendant (p). 

Of the plea of infancy. — 'Uie plea of infancy is a good defence to an 
action for fraudulent representation and deceit. Thus it has been held 
that an infant is not responsible for falsely affirming goods to be his own 

(l) Scott V. Dlron. ‘40 Law J., Ex. 02, ii. («) Thomas v. Morgan^ 2 C. M. & R. 
Bedford v. Hatjshaw, ante, p. 741 . Oer- -198. 

hard v. Bates, 2 l‘Ul. A' HI. 4S9. (p) Tarnley v. Mavyregor, 0 M. & Gr. 

(m) Mummery v. Paul. 1 C. H. I)2G. 46. 

(//) Brink v. Wingnard. 2 C. it K. 057. 
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goods, and that he had a right to sell them, and thereby inducing the 
plaintiff to purchase them {(j ) ; nor for a false and fraudulent representa- 
tion that he was of full age, whereby the plaintiff was induced to lend him 
a sum of money (r). 

Proof of frmidiileift misrepresentatmi and deceit It is settled law,” 
observes Parke, 13., “ that, independently of duty, no action will lie for a 
misrepresentation, unless the party making it knows it to be untrue, and 
makes it witli a fraudulent intention to induce another to act on the 
strength of it, and to alter his jiosition to his damage ( 5 ). In order, 
therefore, to maintain an action for deceit arising from a false and fraudu- 
lent misrepresentation, it must be proved either that the defendant knew 
his statement to be untrue (ante, p. 737), or that he prctctided to a 
knowledge which ll% must have known that he did not possess at the 
time he made the representation (ante, p. 730), or that he stated a fact to 
be true for a fraudulent purpose (/), and that he made it with the inten- 
tion that the plaintiff should, cither directly or indirectly, come to the 
knowledge of it, and act upon it. If the deceit consists in the fraudulent 
concealment of matters which wero known to the defendant, and ought to 
have been disclosed to the plaintiff, the circumstances creating the right 
of the plaintiff to the information, and im])Osing upon the defendant the 
duty of giving it, must be clearly proved (ante, pp. 755-777). 

Proof of the reprei^entatiou having been made to the plaintiff. — Public 
announcements and representations issued by the authority and under the 
direction of the directors or managers of public companies, and intended 
by them for general circulation in share-markets, and amongst purchasers 
of shares, are deemed in cf)iitemplation of law, as wc have seen, to be 
made to all W'ho desire to have dealings with the company, and to become 
purchasers of shares. The allegation in a declaration that the re[»re- 
sentation was made to the ])laintiff is completely jiroved by sliowing that 
it was contained in a report or prospectus, published by the defendants, 
and sold or distributed by them for the pur[K;se of influencing the sale of 
shares, and being perused by jicrsons desirous of buying shares, and that 
the plaintiff perused it, and was induced by the statements and represent- 
ations contained in it to buy shares (w). 

Proof that the plaintiff relied upon the representation^ and not upon his 
own examination and jndgment. — “ Cases frequently occur in which, upon 
entering into contracts, mi.srepresentations made by one party arc not in 
any degree relied upon by the other party. If the party to whom the 

{fi Grove V. Nevilt 1 K«b. 778. ChildHT* v. WooUcr, 8 W. II. 3.21. 

(rf Johnson v. Pge, 1 Sid. '.25H. Prive {t\ Taylor v. A&hton, 11 W. & W. 4ir». 

V. IJfU'ett, H Kxch. 140. Liverpool dr. (m) Nvott v. Dixon, 29 Law J., lOxch. 

V. Fairtwrhty ante, p, 30. liuHlelt v. 02, ri. Bedford v. Bayshaw, ib. 04 ; ante, 
Wells, ante, p. 75rK p. 74J. 

(it) Tfu>m V. Bifjland, 8 Exch. 73!. 
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representations were made, himself resorted to the proper means of veri- 
fication before he entered into the contract, it may appear that he relied 
upon the result of his own investigation and inquiry, and not upon the 
representations made by the other party ; or if the means of investigation 
and verification bo at hand, and. the attention of the party receiving the 
representations be drawn to them, the circumstances of the case may be 
such as to render it incumbent upon a court of justice to impute to him a 
knowledge of the result whicli, upon due inquiry, he ought to have ob- 
tained, and thus the notion of reliance upon the representations made to 
him may be excluded. Again, when we arc endeavouring to ascertain 
what reliance was placed on representations, we must consider them with 
reference to the subject-matter and the relative knowledge of the parties. 
If the subject is capable of being accurately known, and one party is, or is 
supposed to be, possessed of accurate knowledge, and the other is entirely 
ignorant, and a contract is entered into after representations made by the 
party who knows, or is supposed to know, without any means of verifica- 
tion being resorted to by the otlier, it may well enough be presumed that 
the ignorant man relied on the statements made by him who was supposed 
to be better informed ; but if the subject is in its nature uncertain, if all 
that is known about it is njatter of inference from something else, and if 
the jiartics making and receiving representations on the subject have equal 
knowledge, and moans of acipiiring knowledge, and equal skill (ante, p. 
74i), it is not easy to presume that representations made by one would 
have much influence iqion the other ” (x). 

Cases frequently occur in which it appears that a contract was entered 
into after erroneous representations made by one party, and yet without 
the other ])arty liaving at all relied upon those erroneous representa- 
tions (y). 

In an action for damages for a false icprcscntation by the defendant 
that lie was authorised to accei>t a bill of exchange in the name of a 
public company, and to bind the company by the acceptance, the plain- 
tifl' must jirovo that he has sustained some actual pecuniary damage from 
the false rejircscntation. The mere fact of the bill coming into the 
plaintilT’s hands docs not per se inqiort damage, as the plaintiff may have 
received the bill without having given any consideration for it (c). 

Proof of ivarrauiies. — Although a warranty made orally on the com- 
pletion of a written contract cannot be introduced as part of the contract, 
if the contract is silent as to the fact of the warranty (a), yet, if it can be 
shown that the warranty or representation was false to the knowledge of 

(jr) The Master of the Rolls, Clap- {z) Etistwood v. 3 H. & N. 738 ; 
lum V. Slnflito, 7 Rcav. l41K 28 Law J., Kxcli. 74; 7 W. R. 00. 

(y) Shroivshurt/ v. 2 Sc. N. R. f«) Addison on Contracts, 5th odn. pp. 
504. Holt, C. J.', Lpnvy v. Selby, 2 Ld. 235, 230. 

Raym. 1120. 
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the party making it, and therefore frandiilont, it may be given in evidence 
as a circumstance collateral to the contract, and may be made the founda- 
tion of an action for deceit (i) : for wherever a written contract or under- 
taking lias been procured through the medium of falsehood and fraud, the 
fact may be proved bj' oral testimony, notwithstanding the existence of a 
writing embodying the terms of the bargain, but making no mention of 
the false representation (c). 

An unstamped written agreement may be given in evidence to prove 
fraud, if it is used merely fur the purpose of showing that a person paying 
money has been imposed upon (/?). 

Proof of terms and conditions of warrantij hj p^'oof of public notices 
stuck up in an auction-i'oom or repositorp where the thimj icarra)ited was 
sold. — If in an auction-room, or at a repository established for the sale of 
horses, the rules or onditious of sale arc painted up in legible characters 
in a conspicuous position, the purchaser will be deemed to have had notice 
of the regulations, and will be bound by them, unless the vendor has 
resorted to some inisropresontation or contrivance to prevent the pur- 
chaser from reading them. And If by these rules or conditions of the 
sale it is stipulated that a warranty of soundness shall remain in force for 
a given period only, unless in the meantime a, certificate of unsoundness is 
procured from a veterinary surgeon, the purcha^er must comply with the 
sti])ulation, or lose his remedy upon the warranty (c). 

Evidence of breach <f warranty of a horse — What constitutes inisound- 
ness, — “The rule as to un>onndncss,*’ observes Parke, ?>., *Ms, that if at 
the time of the sale the lif)rsc has any disease, or has undergone any alter- 
ation of structure either from disease or accident, which actually docs 
diminish the natural usefulness of the animal, so as to make him loss 
capable of work of any description, or which in its ordinary progress, or 
from its ordinary eflects, will diiiiinish the natural usefulness of the animal, 
such horse is unsound. I think the word ‘sound’ means, that the animal 
is free from disease at the time he is Avarranted. If w’c once let in con- 
siderations of the slightness of the disease and facility of cuie, where are 
Avc to draw the line? A horse may have a cold, which may be cured in a 
day ; or a fever, which may be cured in a week or month ; and it Avould 
be difficult to say Avlierc to stop. Of course, if the disease be slight, the 
unsoundness is proportionally so, and so also ought to be the damages ” (/). 
Convexity of the cornea, rendering a horse short-sighted and causing him 
to shy, is unsoiindncss (g). It is not enough for the plaintiff to give 

(h) iJohell V. SteveiiHf H B. & C. 020. (r/) Ilotmcs Slj:smilh,7 Exch, 807. 

Meyer \\ Everth, 4 Cfimpb. 22. Wright [e) Ttgwutcr JtichurdHou^ 1 Ad. ife E. 
V. Crookes^ I Si*. N. B. 08ri. Jhtirhinson 508. Mesnnrd v. Atdridgv^ 8 Esp. 271. 

V. Mortfy^ 7 Sc. :Ul. Cauhnm v. Barry, {/ ) Kitldell Barnard, 0 M. & W. 000. 

15 C. B. 507 ; 24 Luw .J., C. P. 100. (//) Holydny v. Morgan, 28 Law J., 

(c) Davin v. fiymonds, 1 Cox, 405. Q. B. 0. 
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evidence inducing a suspicion that the horse was unsound at the time of 
the warranty. If he only throws the soundness into doubt he is not 
entitled to recover (A). 

Proof of manifest defects not coroeved hy the warranty, the defendant 
can prove that the defect complmned of by the plaintiff was a manifest 
defect obvious to all ohseirers, and that the plaintiff examined the horse, 
and knew of the defect at the time he bought the animal, the defect will 
be excluded from the warranty (ante, pp. 744, 745). If the horse was 
naturally ill-formed from turning out one of its fore-legs, so as to be 
incapable of doing much work without cutting the ankle with the shoe so 
as to produce lameness, this is not unsoundness, rendering the vendor 
liable in damages for a breach of warranty (/). The peculiar form of 
hock called “ curby hock,” which is a natural defect, is not an unsound- 
ness if it has not occasioned lameness up to the time of the sale, although 
such horses are very liable to throw out a curb, and become lame (A*). A 
natural malformation of the animal, constituting a patent defect visible to 
the eye of every observer, must be taken to be known to a purchaser who 
has examined the horse, and he will be deemed to have bargained for the 
warranty of soundness subject to the patent defect (ante, p. 745); but 
if the defect is not obvious, it must be proved that the purchaser was 
cognizant of it at the time he j)urchased, for the very fact of the wmranty 
having been given would tend to throw him ofl’ his guard, and prevent 
him from making a close examination of the animal (/). 

Proof of vice. — If a horse has been warranted free from vice, and the 
horse is proved to be a crib-biter, the warranty is broken. “ The habit of 
crib-biting,” observes Parke, 13., “ may not indeed show vice in the temper 
of the animal, but as it is a habit decidedly injurious to its health, and 
tending to impair its usefulness, it comes within the meaning of the term 
vice ” (w/). 

Proof of the use of counterfeit trade-marks. — In actions for damages for 
the fraudulent use by the defendant of the plaintiff*’s trade-mark, it is 
necessary to prove that the plaintiff, being a manufacturer, has been 
accustomed to use a certain mark to denote that the goods so marked 
were of his manufacture, that such mark was well known and understood 
in the particular trade, and that the defendant had adopted the mark, and 
sold goods bearing such mark upon them, as and for the plaintiff’s goods, 
with intent to deceive (w). It must be proved tliat the mark closely 
resembled the plaintiff’s mark, and that it was used by the defendant 


(A) Eaves v. Dixon, 2 Taunt. 343. 

(i) Alderson, J., Dickinson v. Follett, 
1 Mood. & Kob. 300. 

(A) Drown v. EUcington, 8 M. & W. 132. 
(/) Holy day v. Morgan, 28 Law J., Q. 


B. 0. 

(m) Scholejield v. Robb, 2 Mood. Ss 
Bob. 210. 

(«) Wilde, C. J., Rodgers v. NounU, 6 

C. B. 125. 
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to enable him to pass off his own goods as being of the plaintiff's 
make (o). 

Remedies in equity for a false representation. — Where a false representa- 
tion is made by one man to induce another to enter into a contract, and 
the party making the representation is no party to the contract, the Court 
of Chancery will compel the latter to make good his assertion as far as 
possible. The principle of equity, that where a party by misrepresenta- 
tion draws another into a contract, such 2 )arty shall be compelled, if 
possible, to make good the representation, applies not merely to cases 
where the statements were knqwn to be false by those who made them, 
but to cases w'hcre statements, false in fact, were made by persons who 
believed them to be true, if in the due discharge of their duty they ought 
to have known, or if they had formerly known, and ought to have remem- 
bered, the fact which negatives the representation (p). 

Of the damages recoverable inactions for fraudulent misrepresentation ami 
deceit. — Damages are, as we have seen^ recoverable from every defendant 
who has knowingly made a false statement to the plaintiff, with an inten- 
tion that he should act upon it in leliance upon its truth, and the plaintiff 
has acted upon it, and been damnified ; for “ wherever a man wickedly 
asserts that which he knows to be false, and thereby draws his neighbour 
into a heavy loss, he is responsible for it, or for so much of the loss as 
was the necessary, natural, or probable and known consequence of the 
misrepresentation” ( 7 ). Damages also are recoverable, as w'c have seen, 
from persons who represent that to be true within their own knowledge 
which they do not know to be true, and so induce others to act upon the 
faith of the representation, and sustain damage (ante, pp. 739, 744), 
more particularly in those cases where the means of knowing the truth of 
the matter rests peculiarly or exclusively with the parties making the 
representation (ante, pp. 743, 745). If a man assumes to be an agent 
when he is not so, he must answer for any damage which is the natural 
and direct result of confidence being given to the representation of autho- 
rity. If he believed that he had authority to contract as agent when he 
had not, he is answerable for the consequences in an action of contract. If 
he knew that he had no authority, he is then responsible in an action for 
deceit (r). All special damages, which are the natural result of fraudulent 
misrepresentation and deceit, are recoverable from the defendant, if the 
plaintiff has claimed them in his deidaration (po.st, p. 771). 

Special darnages — Breach of warranty. — If special damages have been 
sustained by reason of the misrepresentation and deceit, or breach of war- 


(o) Crawnhay v. Thomp»on, 4 M. <fc Gr. 
367 ; 5 Sc, N. K. 502. Morisony. Salmon^ 
2 Sc. N. K. 452. 

p) Puhford V. RichardSf 17 Brav. 04. 

q) Paslvy v. Freeman^ 3 T. U. 60; 


ante, pp. 22, 737. 

(r) Oolleti V, Hyiykt, 7 Ell. & 111. 314. 
Rnuitell V. Trinun, 18 C. B. 780; 25 
Law .J., C. P. 307. Simons v. Patc/teU^ 
7 Ell. & Bl. 568 ; 26 Law J., Q. B. 195. 



SECT. 2,1 REMEDY BY ACTION DAMAGES RECOVERABLE. 771 

m 

ranty of a vendor, they may be recovered from the latter, if the plaintiff 
has claimed them in his declaration. Where a cable was warranted sound, 
and a purchaser, relying on the warranty, attached an anchor to the cable, 
and the cable was unsound, and broke, and the purchaser lost his anchor, 
it was held that the value of the anchor might be recovered in addition to 
the price paid for the cable, but that the plaintiff must expressly claim it 
in his declaration of his cause of action (s). But the damages must be 
such as may fairly and reasonably be considered in the ordinary course of 
things to be the probable result of the plaintiff’s acting on the faith of 
the representation or warranty. If there are special circumstances render- 
ing the misrepresentation or deceit peculiarly injurious to the plaintiff, the 
defendant will not in general be responsible for the increased damages 
resulting therefrom, unless the special circumstances were known to him 
at the time of the making of the representation (t). 

Fake assumption of agency — Special damages, — Where the defendant, 
a land agent, jirofessed that he had, and supposed that he had, authority 
from a landlord to let an estate, and thereupon entered into an agreement 
in writing with the i)laintiff, whereby he professed to bind the landlord to 
grant the plaintiff a lease of the estate for twelve years, and the plaintiff, 
supposing that the defendant had the authority he })retended to have, 
entered u])on the land, and bought and paid for the straw and muck, and 
expended considerable sums in preparing the land for cultivation, and the 
landlord then refused to grant the lease on the ground that the defendant 
was not autliorised to let the land on the terms ^f the agreement, and the 
plaintiff, relying on the rc[)rescntation of autliority that had been made by 
the defendant, instituted a suit in the Court of Chancery to enforce a 
specific [)erforniauce of the agreement, and gave notice to the defendant of ^ 
the institution of the suit, and that the landlord defended on the ground 
that the defendant hail no authority to sign the agreement on his behalf, 
and that if the suit failed from want of authority the plaintiff would look 
to the defendant feu* costs, and the defendant did not withdraw his assertion 
of authority, but said he would resist any demand the plaintiff might have 
against him, and the suit w^ent on, and it was established that the defend- 
ant had no authority to let the land on the terms specified, and the plain- 
tiff had to pay the costs of the suit, it was hold that he was entitled to 
recover these costs from the defendant, as well as the expenses he had 
incurred in preparing the land for cultivation (w). 

Prevention of fraud by indictment , — All deceitful practices for defraud- 
ing, or endeavouring to defraud, another of his just rights by means of 

(«) Jioiradaile v. lirunton, 2 ^^oore, 22 Law J., Exch. 170. Portman v. 
582 ; H Taunt. 525. As to damages ro- MidtHetou^ 4 C. B., N. S. 322 ; post, 
coverable for breach of WHrranty. see ch. 22, s. 1. 

Addison on Contracts, pp. 1050-10(12. (m) CuUvh v. Wr\ght^i*> Ell. & Bl. 647 ; 

t/) Jfadtey v. Bojcendatcy 0 Exch. 241 ; 20 Law J., Q. B. 147 ; 27 ib. Exch. 217. 
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some artful device, or fraudulent contrivance, are punishable as misde- 
meanours at common law. Persons have been indicted and convicted for 
playing with false dice ; also for causing an illiterate person to execute a 
deed to his prejudice by reading it over to him in words different from 
those in which it was written ; also for persuading a woman to execute 
writings on her marriage as being a settlement of her property upon her, 
but which constituted an acknowledgment of a debt with a warrant of 
attorney to enter up judgment (x). Where a man went about the 
country and offered blacking for sale as “ Everett’s Premier,” representing 
it to be a well-known article of, that name, but knowing that it was not 
so, and intending to cheat his purchasers by palming off upon them a 
spurious article as the true one, it wus held that he was indictdble for a 
misdemeanour (y). 

Indictments for htaining, or endeavouring to obtain, moneg or goods by 
false — Shoi)keopcrs also have been indicted and convicted for 

obtaining, or endeavouring to obtain, money from their customers by false 
pretences, by preparing and selling spurious articles fraudulently repre- 
sented by them to be genuine, in order that by means of the counterfeit 
they might obtain the price of the genuine article. This was the case 
where a tradesman prepared some baking pow^ders of his own manufacture, 
and put them into printed wrappers and represented them to be the 
baldng powders of a celebrated manufacturer, and sold them, and received 
the money for them as such (c) ; where a shopkeeper obtained the price 
of silver for base metal, •l)y knowingly and fraudulently rei>resenting an 
article of base metal sold by him to be silver (a) ; where dealers in wares 
and merchandise had knowingly and fraudulently misrepresented the 
quantity or weight of article.s of merchandise delivered by them, to the 
order of a purchaser, for the purpose of obtaining, or who had thereby 
obtained, from such purcha.ser the price of a larger quantity of goods than 
had been actually delivered (b). 

But a mere niisrepre-sentatioii, at the time of a sale, of the quality of 
the goods sold, if it amounts only to a vaunting or exaggerating state- 
ment of the value of the article — the high-flown praise often bestowed 
by a vendor on the wares he sells — wdll not amount to an indictable 
offence (c). 

Various statutes have been passed for the repression of fraud, and the 
punishment of persons wlio obtain money, goods, or securities under false 
pretences (d); but “ these statutes,” observes Pollock, C. B., “ werc^cver, 


(x) Hawkins’ Pleas of tlic Crown, ch. 
71. 

(y) Rtitf. V. Jhindux, 0 Cox, Cr. C. 3H0. 
{z) Hey. V. iSmilh, 2(i J.uw J., M. C. lOo. 
{a) Hey. v Hoehuck, 25 Law J., M C. 

101 . 


(h) Hey. V. Sherwood, 2fi Law J., M. 
C. HI. Hey. V. Hayy, 1 Bell. C. C.. 214. 
Hey. V. Hnyleton, l)eiirs. C. C. 515. 

(c) Hey. V. Bryan, 1 Dears. & B., C. C. 
205. 

(d) 24 & 25 Viet. c. 06, h. 88. 
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in my opinion, meant to apply to a mere fraud committed in the course 
of a mercantile transaction, and to make it the subject of an indictment, 
unless the matter was really and wholly a designed piece of swindling ” (e). 

Prevention hy indictment of the fraudulent use of — Every 

person who, with intent to defmid, or to enable another to defraud, 
forges, counterfeits, or causes to be forged or counterfeited, any trade- 
mark, or applies, or causes to be applied, any trade-mark, or any forged or 
counterfeited trade-mark, to any chattel or article, not being the manu- 
facture, &c., of any person denoted, or intended to be denoted, by such 
trade-mark, or by such forged or counterfeited trade-mark, or not being the 
manufacture, &c., of any person whoso trade-mark shall be so forged or 
counterfeited, or who applies, or causes to be applied, any trade-mark, or 
forged or counterfeited trade-mark, to any chattel or article, not being 
the particular or peculiar description of manufacture, &c., denoted, or 
intended to be denoted, by such trade-mark, or by such forged or counter- 
feited trade-mark, is made guilty of a misdemeanour. 

Every person, also, who with intent to defraud, or to enable another 
to defraud, applies, or causes to be applied, any trade-mark, or forged or 
counterfeited trade-mark, to any cask, bottle, case, cover, &c., or other 
thing, in, on, or with which any chattel or article shall be intended to be 
sold, or shall be sold, or uttered, or exposed for sale, or intended for any 
purpose of trade or manufacture, or encloses or places any chattel or 
article, or causes the same to be enclosed or placed in, upon, under, or 
with, any cask, bottle, case, cover, itc , or other* thing, to which any trade- 
mark shall have been falsely applied, or to which any forged or counter- 
feited trade-mark shall have been applied, or applies or attaches, or causes 
to be applied or attached, to any chattel or article, any case, cover, &c., 
or other thing, to which any trade-mark shall have been falsely applied, 
or to which any forged or counterfeited trade-mark shall have been 
applied, or encloses, places, or attaches any chattel or article, or ciiuses it 
to be enclosed, placed, or attached in, upon, under, with, or to any cask, 
bottle, case, cover, S:c., or other thing, having thereon any trade-mark of 
any other person, is made guilty of a misdemeanour. 

In every indictment and proceeding against any ])erson for any misde- 
meanour, or other otrence against the provisions of the statute, it is sutli- 
cient to allege an int(Uit to defraud, or to enable some other person to 
defraud, without alleging an intent to defraud any particular person ; and 
on the trial of any indictment, or information, &c., it is sufficient to prove 
that the person accused did the act charged with intent to defraud, or 
with intent to enable some other jierson to defraud, or with the intent 
that any other person might be enabled to defraud. 


(«) Beg, V. Evam, 32 Law J., M. C. 88. 
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Every person who aids, abets, counsels, or j)rociires the commission of 
any offence which by the act is made a misdemeanour, is also to be ad- 
judged guilty of a misdemeanour (/). 

Injunction to prevent fraud, — Whenever a person has been injured in 
his trade or business, or has sustained some special or peculiar injury from a 
fraud committed by another, he is entitled to an injunction to prevent the 
continuance of the injury as well as to compensation in damages. But 
the court will not lend its assistance for the purpose of preventing mere 
falsehood, not interfering with the rights of another. It will not, there- 
fore, restrain a tradesman from putting a false statement upon the goods 
he sells, such as a representation that they had obtained a prize-medal, 
when no such medal had ever been obtained (<7). 

Fraud on the public aflbrds no ground for a plaintiff coming into a 
court of equity for un injunction wlicrc he has himself no interest in the 
subject-matter by which the fraud is committed. In these cases, the suit 
must be at the instance of the attorney-general (//). 

Injunction to prevent the fraudulent use of trade-marhs. — There is no pro- 
perty whatever in a trade-mark, but a person may acquire a right of using 
a particular mark ^or articles which he has manufactured, so that he may 
be able to prevent any other person from using it. Where the mark 
denotes that articles so marked arc manufactured by a particular person, 
and another person puts the same mark on his own goods, this is a fraud 
upon the original manufacturer who first used the mark, and on i>ur- 
chasers who buy the goods under the impression that they arc manu- 
factured by the person whose mark they bear ; and this fraud may be 
redressed by injunction in this country, if it is committed here (/), what- 
ever may be the country of the manufacturer who lias been defrauded (I’), 
and although the marks have been used in ignorance, and under the belief 
that they were merely fancy decorations (/). Where the trade-mark has 
been used with the knowledge of its being the distinctive device of another 
manufacturer, the court w’ill, in addition to an injunction against the 
future use of it, decree an account of profits, and compensation in respect 
of the past use after knowledge of the prior right (m). 

A trade-mark may be of the greatest possible value, even though in 
reality it may not affect the quality of the article on which it is im- 
pressed. It may either indicate that the article was made by a parti- 
cular person or firm, and so serve as a guarantee for its excellence ; or it 

(/) 25 & 20 Viet. c. 88, ss. 2, 3, 12. Cloth Co., 11 W. II. 931 . 

(.V) V. Hill, 11 W. R. 745. (/) Hillirujlnn v. Fox, 3 Myl. & Cr. 

(h) Hall V. Barrows, 9 Jiir. N. S. 483. 338. Cartier Carlilc, 8 Jur. N. S. 183, 

(i) HoUoway v, Holloway, 13 Beav. (in) Edvhlon v. Edvlston, 9 Jur. N. S. 

213. Franks v. Weaver, 10 ib. 303. 479. Leather Cloth Co. v. American Co., 

(A) Collins* Co. v. Bj-twn, 3 Kay & J. J 1 W. K. 933. 

428. Leather Cloth Co.y. American Leather 
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may have a merely capricious value, as where the article is intended to be 
sold in a place where the brand is known, and from mere inveteracy of 
habit people choose ‘to go on purchasing those articles only of the kind 
which are marked in that particular way, and to which they have always 
been accustomed (w). 

The principle upon which courts of law and equity proceed in granting 
relief and protection in cases of this sort is, that a man ought not to sell 
his own goods under the pretence that they are the goods of another 
man, and ought not to be permitted to practise such a deception, nor 
to use the means which contribute to that end. He is not, therefore, 
allowed to use names, marks, letters, or other indicia, by which he may 
induce purchasers to believe that the goods which he is selling are the 
manufacture of another person (o). 

Two things are requisite to be proved to establish a fraud of this 
description. First, there must be such a general resemblance by one man 
of the trade-mark of another as to mislead the public. And, secondly, a 
suflicient distinctive individuality must be preserved, so as to procure for 
the wrong-doer himself the benefit of the deception which the general 
resemblance is calculated to produce (p). 

If it is found that the defendant is manufacturing printed labels 
w'liich the plaintifl’ alone has a right to use, and the use of which on any 
goods not manufactured by tlic plaintiff would be a fraud on the plaintiff, 
the court will, at the instance of the latter, interfere by injunction to 
prevent the printing, manufacturing, and selling of such labels, and will 
not hold back until the whole fraud is brought to a completion by the 
sale of spurious goods with the s 2 )uriou 8 trade-marks affixed (y). The 
equitable interference of the court is founded on its jurisdiction to give 
relief in tlie shape of preventive justice, in order to protect and make 
more effectual a legal right, and “ protect i)roperty from that which, if 
completed, would give a right of action (?•). 

Where the plaintiff* started omnibuses with particular words and devices 
marked upon them, an injunction was granted restraining the defendant 
from starting o}) 2 )osition omnibuses having the same words and devices 
marked ui)on them, so as to make it appear that the defendant's omnibuses 
belonged to, and were under the management of, the plaintiff (s). 

Where manufacturers have introduced a rare or superior article, and 
have given it a new name, by which it is known in the market, the court 

(«) Hopkins V. Ilitchcocky -'W Law J., (q) Farina v, Silverhck, 2A Law J., 

C. P. 154. Ch. 0;14 ; 20 ib. ; 0 De G. M. & G. 214. 

(o) Ferry v. True ft tty fl IJeav. 70. Hijr- (r) Emperor o/ Austria v. Dapy 30 Law 
on V. FnivcnSy 30 Law J., Q. 11. 137. «T,, Ch. 700. Eiielaton v. Edelstony 9 Jvlt, 
Dent V. Turpin, Tucker v. Turpin, 2 Johns. N. S. 470, 

& Hem. 130 ; 30 I^uw J., Ch. 405. («) Knott v. Morgan, 2 Keen, 210, 

{p) Croft V. Day, 7 Beav. 84. 
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will restrain another manufacturer from bringing out a similar article, and 
calling it by the same name (t). “ The court, when it interferes in cases 

of this sort, is exercising a jurisdiction over legal rights ; and although 
^ sometimes, in a very strong case, it interferes in the first instance by in- 
junction, yet in a general way it puts the party upon asserting his i^ht 
by trying it before a jury. If it does not do that, it permits the plaintiff, 
notwithstanding the suit in equity, to bring an action. In both cases, the 
court is only acting in aid of, and as ancillary to, the legal right, and will 
not, therefore, at once interfere by injunction, and prevent a ddfeiidant 
from disputing the plaintiff’s legal title ” (m). 

Where a trade-mark, the property of a partnership, has been used 
to denote the place where a particular article is manufactured by them, it 
constitutes, as between the surviving partner and the estate of a deceased 
partner, a portion of the good-will attaching to the spot where the 
business is carried on; but where it is used to denote the persons by whom 
the article is manufactured, the exclusive right of using it becomes vested 
in the surviving partners (x). 

Where any particular article derives its celebrity from the place where 
it is grown or manufactured, such as wine made from a particular vine- 
yard, a sale of the property would carry with it a right to the use of a 
trade-mark known in the market as denoting the growth of that parti- 
cular property (//). 

The assignee of a trade-mark may assign to another the right to use 
the mark in common with himself, or he may assign the exclusive use of 
it, covenanting that he will not use it himself (z). 


{/) Brafuun v. Bustard^ 0 L. T. R., N. 
S. IJ)9, 11 W. 11. 10(51. 

(i/) Ld. C(*tten]iniii, Motley v. Dou'u-^ 
7naN, :l Myl. A: Cr. 1. Collins^ Co. v. 
lierres, 38 Lfiw J., (Jh. 00. , 

(a;) Hall v. Barrows^ 03 l^aw J., Cli. 


018 ; 0 Jur. -IHO. 

(//) Leather Chdh Co. v. American Lea- 
ther Cloth Co., 11 W. n. 001. 

(z) Bury v. Bedford^ 11 W. 11. 07 0; 
ante, p. SI. 



777 


CHAPTilR XIX. 

OF MATRIMONIAL AND PARENTAL INJURIES, ADULTERY, 
AND SEDUCTION. 


Section i.— .0/* infrinijements of matri- 
monial and parental ritjlits. — Rights of 
wi^es deserted by their luishaDds — Re- 
stitution of conjugal rights — Judicial 
separation — (Cruelty and desertion — 
Revival of condoned cruelty — What 
amounts to desertion ^^it]lout cause — 
lliglits of inurried women after a de- 
cree for a.]udi«ial separation — Alimony 
— Adulter} and dissolution of tlic mar- 
riage contract — Adultery and deserthm 
on tlie part of tlio hushaml — Wilful 
neglect or misconduct conducing to 
adultery — Conui\aiict‘ — t 'ondonatiou 
of adultery — Alimony on dissolution 
of marriage — Orders for settlement of 
property for the benefit of the inno- 
c^mt party and eJiildren — Rower of 
the Divorce Court over inarriage settle- 
ments — Orders respecting the custody 
of children — Right of fathers and 
guardians to the eiistoily of infant 
cliildren — Control over tliis right ex- 
ercised by the courts — Chistody of 
children of British subjects born 
abroad — Custody of cbihlreii of fo- 
reigners — Right of mothers to the 
custody of children under seven years 


of age — Obligation of parents to pro- 
vide for children — Proceedings before 
the Divorce Court — Kvidence on the 
bearing of petitions — Competency of 
the husband and wife to give evidence 

- -Kvidence of co-respondents — Mode 
of taking evidence — Appeal — Trial of 
questions of fact before a jury —Pe- 
titions for damages from adulterers — 
Pleadings thereon — Kvidence — Proof 
of marriage — Damages recoverable — 
Application thereof. 

Section ti. — Of seduction . — fl arbouring 
of married women — Seduction and 
loss of service of servants, daughters, 
and wards — Pretended hiring of girls 
for purposes of sciluctioii — Seduction 
of married daughters — Effect of proof 
that the defendant, though he seduced 
the girl, was not the father of her 
child — Eilect of proof of the seduction 
having been occasioned by the plain, 
tiff’s neglect of Ins parental duties 

— Parties to actions for seduction — 
Pleadings, defences, and evidence — 
Damages recoverable — Indictments 
for the abduction of unmarried girls 
under age. 


SECTION I. 

OF THE INFRINGEMENT OF MATUmONIAL AND PARENTAL RIGHTS. 

Eights of wives deserted hy their husbands , — A wife deserted by her 
husband may at any time after such desertion, if resident within the 
metropolitan district, apply to a police magistrate, or if resident in the 
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country, to justices in petty sessions, or in either case to the Divorce 
Court, or the judge ordinary thereof, for an order to protect any money 
or property she may acquire by her own lawful industry, and property 
which she may become possessed of, after such desertion, against her hus- 
band, or his creditors, or any person claiming under hm ; and such 
magistrate, or justices, or court, if satisfied of the fact of the desertion, 
and that the same was without reasonable cause, and that the wife is 
maintaining herself by her own industry or property, may make and give 
to the wife an order protecting her earnings and ])roperty acquired since 
the commencement of the desertion from her husband, and all creditors 
and persons claiming under him ; and such earnings and property will 
belong to the wife as if she were a feme sole: hut every such order, if 
made by a police-magistrate or justices at petty sessions, must, within 
ten days after the making thereof, be entered with the registrar of the 
county court within whoso jurisdiction the wife is resident ; and the 
husband, and any creditor or other person claiming under him, may apply 
to the court, or to thfe magistrate, or justices by whom such order was 
made, for the dischaigc thereof. If the husband, or any creditor of, 
or person claiming under the husband, shall seize, or continue to hold, any 
property of the wife alter notice of any such order, he may be compelled, 
at the suit of the wife, to restore the specific property, and also a sum 
equal to double the value of the property so seized or held after such 
notice as aforesaid. 

Right of action of mari'ied women after they have obtained an order for 
protection, — When an order of protection has been made, the wife, during 
the continuance thereof, is in the like position in all respects with regard 
to property and contracts, and suing and being sued, as if she had obtained 
a decree of judicial separation. These previsions extend to property to 
which the wife becomes entitled as executrix, administratrix, or trustee {o'). 
It has been held that a retrospective cfiect cannot be given to this 
order — so far as it affects the rights and liabilities of third parties-— 
and, therefore, if a married woman commences an action after the desertion 
of her husband, but before she has obtained an order, the subsequent 
procurement of the order cannot make valid the invalid proceeding, for 
it would lead to incalculable mischief if the words of the statute were 
constnied to have that effect as regards third parties {b). 

The affidavit in support of an application to the Divorce Court for an 
order under this section of the statute, should state circumstances suffi- 
cient to satisfy the court of the fact of the desertion. It should set out 
the time of the husband's going away, and state whether the wife has had 
any subsequent communication with him, and if so, the nature of that 
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communication, wliether she knows where he is or what he is doing, and 
whether she has received any money from him, or any promise to con- 
tribute to her support, *or to return to her (c). 

What amounts to desertion. — Desertion, under s. 21 of the Divorce Act, 
means not oi^ly that the husband h^is absented himself from his wife, but 
has left her unprovided for ; and such desertion must continue at the time 
of making the order, so that a hona-Jide offer on the part of the husband 
to return and provide for his wife would take away her right to have the 
order made {d). ^ 

A married woman, whose earnings and property have been protected 
against her husband and his creditors by an order made under s. 21, 
on account of his desertion of her, may obtain an order from the 
Court of Chancery for tlie payment of a legacy given to her in general 
terms (c). 

Of the restitution of conjugal rights. — By 20 & 21 Viet. c. 85, s. 17, it 
is enacted, that applications for the restitution of conjugal rights may be 
made cither to the Court for Divorce and Matrimonial Causes, or to any 
judge of assize at the assizes; but by 21 & 22 Viet. c. 108, s. 19, so 
much of tliis last-named statute as authorises application for a restitution 
of conjugal rights or for judicial separation, to be made to a judge of assize, 
is repealed. 

The court may compel the man and wife to live under the same roof, 
but it cannot constiain them to have intercourse with each other, nor to 
live together on terms of conjugal affection (/). A husband who has 
been served v/ith a decree in a suit for restitution of conjugal rights, 
ordering him to tak<i his wife home, is bound to take the first step by 
inviting her to return to him. If he docs not, an attachment will be 
issued (g). 

The doctrine of the canon law, that where husband and wife have 
both been guilty of adultery, there is compensatio a'iminum^ and both are 
restored to the position of innocent parties, forms no part of the law of 
England. A suit, therefore, for the restitution of conjugal rights cannot 
be sustained by a wife who has committed adultery, although the liusband 
also has committed adultery {h). 

Of judicial separation on the ground of adultery^ cruelty, or desertion . — 
By the statute 20 & 21 Viet. c. 85, s. 7, divorce a mensa et thoro is 
abolished, and in lieu thereof the Court for Divorce and Matrimonial Causes 
is authorised to pronounce a sentence of judicial separation betw'een 
husband and wife, whicli may be obtained (s. 16) either by the husband 

{tr) Siurellf ex parte, 28 Law tf., Prob. Eogers's Eccles Law. 

& Matr. 8. (</) Ahxander v. Alexander, 30 Law J., 

(d) Caryill v. Cargill, 27 ib. 70. Prob. & Matr. 173. 

(f) Be Kingsley, 28 Law J., Cb. 80. {h) Hope v. Hope, 27 ib. 43. 

(/) Shelford’s Marriage and Divorce. 
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or the wife on the ground of adultery, or cruelty, or desertion without 
cause for two years and upwards (t). 

If a husband refuses his wife the common necessaries of life, or treats 
her with gross insult and indignity; if he spits in her face, attempts to 
debauch her maid-servants (I'), or puts her unnecessarily in to^ confinement, 
or under personal restraint ; or strikes her, or threatens her with personal 
violence unjustifiably, and without adequate provocation (/), and conducts 
himself so as to give her a reasonable apprehension of bodily harm if she 
continues to reside with him, he is guilty of cruelly, and entitles her to 
separation of bed and board (7/1). ^ “ Everything,” observes Sir William 
Scott, “ is, in legal construction, cruelty, which tends to bodily harm, and 
in that manner renders cohabitation unsafe. Whenever there is a* ten- 
dency only to bodily mischief, ilj is a peril from which the wife is to be 
protected. It is not neer ssary to inquire from what motive the treatment 
proceeds. Nor is it necessary that the conduct of the wife should be 
entirely without blame, for the imputatiom of blame to the wife will not 
justify the ferocity of thu husband. Constant insult, constant vituperation, 
and charges of gross offences, made in ♦he presence of the wu'fe and before 
her friends, servants, or strangers, and such injurious treatment as renders 
life unbearable, constitute good grounds for a separation, but mere 
turbulence of temper and petulance of manners are not siillicieiit.” The 
assistance of the court, moreover, will not be afforded to a wife “ who has 
taken upon herself to avenge her own wrongs, and to maintain a contest 
of retaliation” (ii). 

Where it appeared that a married couple had for thirty years been 
continually quarrelling, and the wife petitioned for a judicial separation, 
the judge held that he had no power to separate them on that account ; 
for married persons cannot be legally separated upon tlie disinclination of 
one or both of them to cohabit together leading to perpetual quarrels (o). 
“ If a woman gets drunk, and loses her self-possession and uses violence, 
or attempts to destroy the property or stock in trade of her husband, bo 
may employ as much violence as is necessary to protect his property or 
himself ; but he goes too far if he follows her away, and strikes her after 
she has ceased her violence. The law gives a man no authority to beat a 
drunken wife ” {p). Where a husband sought to get rid of a drunken 
and passionate wife, who destroyed his furniture, the judge said, “ I must 
be cautious about opening the court to cases of this description. The 


(i) Brookes v. Brookes^ 28 Law J., 
Trob. (k Mfttr. 38. 

(A) Hag. Eccles. 770; Hetley, 140. 
Saunders v. Saunders, 1 Jlob. PIu, R. 
A40. 

(0 ^arimj v. Warinff, 2 Phill. 132. 
(w) Qregortf's case, 4 Burr. lOOl. 
Lecte V. Leete, 3J Law J., Prob. & Matr. 


121. Waddell V. Waddell, ib. 123. 

(w) Hag. Consist. 408; TlO, 304. 
Paterson v. Paterson, 3 11. L. C. 3‘^H. 
Curtis V. Curtis, 27 Ijaw J., Prob. 
Matr. 75. 

(o) Bostoek V. Boatock, 27 ib. 87. 

(l?) Pearman^v, Peamian, 20 ib. 54. 
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wife may have an unruly propensity in her drunken fits to destroy pro- 
perty, but there is no evidence of such soevitia as would justify me in 
decreeing a judicial separation ” {q). 

Revival of condoned cruelty. — If cruelty has been condoned by the 
wife on Condition that she is received back and restored to her proper 
position as a wife in her husband's household, and the condition is broken 
by the husband, the cruelty is revived, and the wife entitled to a judicial 
separation (r). Where there have been acts of violence followed by con- 
donation, threats subsequently uttered of such a nature, and so expressed, 
as to satisfy the court that further cohabitation would be attended with 
danger to the party threatened, constitute a sufficient ground for a decree 
for a judicial separation (s). 

What amouyits to desertion without caM, — A husband who absents 
himself from his wife for the hona-fide jiurpose of obtaining employment, 
and continues absent with the concurrence of the wife, or without any 
communio'ition to him of her disapproA'al of his absence, or any manifesta- 
tion a desire on her part for his return to her, cannot be said to have 
deserted her >vithiu the meaning of s. IG of the Divorce Act. “I think 
it clear,” observes the thidge Ordinary, “ that to constitute desertion 
without cause by the husband, it must be show^n that he has wilfully 
absented himself without cause from the society of his wife, and in spite 
of her wish, she not being a consenting party ” {t). Desertion under this 
section means that the husband has absented himself, and has left liis 
w ife unprovided for ; and such desertion must have continued for two 
years at the time of the making of the petition for a judicial separation, 
so that a houa-fide oficr of the husband to return and provide for his wife 
and take her home, he having a home prepared for her, would take away 
her right to a judicial separation («). But a mere vague intimation by 
the husband to the wife that she may rejoin him, not containing any 
definite offer of a home, will not deprive her of this right when once 
acquired (.r). 

Rights of married women after a dea'ee for a judicial separation. — After 
a decree for a judicial separation, the wife has the legal status of a feme 
sole in respect of wrongs and injuries, and suing and being sued in any 
civil proceeding, and her husband is not liable in respect of any wrongful 
act or omission by her, or for any costs she may incur as plaintiff or 
defendant {y). 

Alimony in cases of judicial separation. — The Divorce Court, after 
making a decree for a judicial separation, may also make a decree or 

{q) Scott V. Scott, 20 Law J., Prob. Havitand v. Havitnud, 32 ib. 65. 

Matr. 04. (m) Cargill v. Cargill, 27 ib. 69. 

(r) Cooke V. Cooke, 32 ib. 81, 154. (ar) Cudlipp v. Cudlipp, ib. 64. 

(x) Bostock V. Bostock, 27 ib. 88. {g) 20 St 21 Viet, o* 85, 8. 26. 

(0 Thompson v. Thompson, 27 ib. 08. 
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order for alimony, for her comfortable subsistence in accordance with her 
husband's income (z) and her own earnings, where she is supporting her- 
self (a), and may (s. 24) direct the same to be paid cither to the wife 
herself, or to any trustee on her behalf, to be apj)roved by the court, and 
may impose any terms or restrictions which to the court may seem ex- 
pedient (6) ; and if alimony decreed, or ordered to be paid, is not duly 
paid, the husband will (s. 20) be liable for necessaries supplied to the 
wife. 

Of adultery and the dissolution of the mairiage contract. — Adultery was 
formerly an indictable, and for about ten years was de facto a capital, 
offence, being made so by a statute passed by the Rump Parliament, 
A.D. 1050 (c), after Charles the First had been beheaded, and the House 
of Lords voted useless and dangerous. This statute became a nullity at 
the Restoration, and ad'dtery has since been held to be a mere civil 
injury and ground for divorce. The Divorce Act, 20.cfc 21 Viet. c. 85, 
s. 27, enacts, that a husband may petition the court for the dissolution of 
the marriage on the ground of adultery on tnc part of his wife, ahth the 
wife may petition for tne dissolution of the marriage on the ground that 
her husband has been guilty of incestuous adultery, or of bigamy with 
adultery (r/), or of rape, sodomy, or bestiality, or of adultery coupled with 
such cruelty as without adultery would have entitled her to a divorce 
a mensa et thoro (e), or of adultery coupled with desertion, without reason- 
able excuse, for two years or ap\vards. But if it appears to the court 
that the petitioner has been in any manner accessory to, or conniving at, 
the adultery (/), or has condoned it (s. 29), or that the petition is pre- 
sented or prosecuted in collusion with either of the respondents, the 
petition will (s. 30) be dismissed. And^if in the opinion of the court the 
petitioner has been guilty of unreasonable delay in presenting or prosecut- 
ing the petition, or of cruelty towanls the other party to the marriage, 
or of having deserted or wilfully separated from the other party to the 
marriage before the adultery complained of, and without reasonable 
excuse (y), or of such wilful neglect or misconduct as has conduced to the 
adultery (A), it is competent to the court (s. 31) to refuse to dissolve 
the marriage. A suit for dissolution of marriage cannot be maintained 
against a lunatic on any ground whatever (f). But the committee of a 

V. 30 Law J., Prob. 27 ib. 03. Mihtr v. Milner, 31 ib. 

& Mntr. 4!i. 

(а) Goodheim Gondheim,i\). Wi. (/) Walton v. Walton ^ 28 ib. 07. 

(б) Franks v. Franks^ 31 Law J., Prob. Studdy v. Studdy, ib. lO*'. 

Matr. 23. Avila v. Avita^ ib. 176, (y) Coulthnrt v. CW/Mar^ ib. 21. 

Fletcher v. Fletcher, ib. 83. (A) Dn Terraux v. Du Terraux, ib. 

(e) 3 ScoljclVa Acta, part 2, p. 121. 95. OuTininyton v. Ounnington, ib. 101. 

(rf) Horne V. Horne, 27 Law J., Prob. Groves v. Groves, ib. 108. Haswell v. 

As Matr. DO, Haswell, 20 ib. 21. 

(e) Ante, p. 780. Ward v. Ward, (i) Bawden V. Batvden, 31 ib. 94. 
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lunatic may maintain a suit for a judicial separation on the ground of the 
adultery of the wife of the lunatic (k). 

Adultery and desertion on the part of the husband giving the wife a 
right to a dissolution of the marriage must, therefore, continue for two 
years or upwards without reasonable excuse. Where the husband on 
being reproached with his adulterous connexion, declared he would go 
away and live with his paramour, and his wife said, Go, and when you 
are tired of her come back to me,*’ and the husband took up bis hat, but 
before he got out of the house his wife made him promise that he would 
return to her, but he never came back, and two years and upwards having 
elapsed the wife sued for a dissolution of the marriage, it w^as held that she 
had given no such assent or sanction to the desertion as disentitled her 
to a decree ( Z). A wife is not deprived of her right under s. 27 to a 
divorce on the ground of adultery coupled with desertion, for two years 
and upwards, by a subsequent offer on the part of the husband to return 
and cohabit with her (?«). 

Wilful neglect or misconduct on the part of the husband conducing to 
adultery on the part of the tvife, — The policy of the legislature seems to 
have been to deprive the husband of a remedy by divorce if he has miscon- 
ducted himself as a husband, and has contributed to his own dishonour, 
not to punish neglect or misconduct unconnected with the relation of 
husband and wife. The neglect or misconduct of the husband, therefore, 
which disentitles him to a divorce, must be in his marital capacity, and a 
breach of some marital duty. If, therefore, the husband is convicted of 
felony and transported, and the wdfc, being deprived of tlie protection of 
her husband, then lives in adulterous intercourse with another man, the 
conviction and transportation of the husband do not constitute misconduct 
in the husband disentitling him to a divorce {n), So, where an infant 
under age, who had contracted a clandestine marriage with a prostitute, 
was sent out of the country by his guardians and prevented from commu- 
nicating with his wife, and the wife relapsed into her old trade of prostitu- 
tion, it was held that the involuntavy desertion of the >vife by the infant 
husband formed no bar to a suit by him for the dissolution of the 
marriage (o). 

Connivance or toleration of adultery on the part of the husband will 
deprive him of his right to the dissolution of the marriage. If, there- 
fore, a husband, finding that his wife has committed adultery, foregoes 
his claim to a divorce in consideration of a sum of money, not condoning 
the offence, but allowing her to remain his wife, and allowing his remedy 
to be barred by a verdict in favour of the respondent and co-respondent, 

, {*) Woodyate v. Kayhr, 30 Law J., (m) Cargill v. Cargill, 27 ib. 60. 

Prob. & Matr. 107. 00 CuHuiiigton v. Cunubigton,2ii ib. 101. 

(Z) Haviland v. Haviland, 32 ib. 05. (o) Beavan v. Beavan, 32 ib. 30. 
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he will be taken to have given a tacit consent to any future intercourse 
between her and her paramour. A man so acting withdraws his objection 
to the intercourse that has taken place, and sells his assent to the pros- 
titution of his wife, and cannot afterwards complain of that of which he 
has himself sanctioned. A man consenting to adultery with A, but not 
consenting to adultery with B, cannot make the adultery with B a ground 
for a dissolution of the marriage. He cannot be heard to say non omnibus 
dormioy or non semper domnio. Such language and such conduct are not 
to be endured. Connivance, therefore, by the husband to any one act of 
criminal intercourse on the part of the wife, may deprive him of redress 
through the medium of a dissolution of the marriage for a subsequent act 
of adultery not tolerated or connived at by him (7)). To establish con- 
nivance, it is requisite, not that the party conniving should be actually an 
accessory before the fact by doing anything to bring about the adultery, 
but that he should be cognizant that it would or must result from certain 
transactions that he approved of, and consented to (^). Mere negligence, 
mere inattention, mere dulncss of apprehension, mere indifference, will not 
suffice, there must be an intention on the husband’s part that the wife 
should commit adultery. If such a state of things existed as would, in the 
apprehension of reasonable men, result in the wife’s adultery, and the hus- 
band, intending and desiring such a result, refrains from interfering to 
prevent it, when he might have done so, he is guilty of connivance (?’). 

Condonation of adulte}'y is forgiveness of the conjugal offence, with 
full knowledge of all the circumstances (5). ** Judges of great eminence 

have said, that there is a great difference between what would constitute 
condonation of the adultery of the husband and what that of the wife ; 
that conduct which would be considered culpable in a husband would be 
praiseworthy in a wife ; that forgiveness on the part of the wife, in the 
hope of reclaiming her husband, would be meritorious, while a similar 
forgiveness by the husband would be dishonourable. Passages to this 
effect abound in the judgments of Lord 8towell and Sir J. NichoU” (<). 
The forgiveness of a wife, which is to take away the husband's right to a 
divorce, must not fall short of reconciliation, and this must be shown by 
the reinstatement of the wife in her former position, so that subsequent 
conjugal cohabitation must be proved. Mere words of condonation, how- 
ever strong, can only be regarded as imperfect forgiveness, and unless 
followed up by reconciliation and the reinstatement of the wife in the 
position she occupied before she transgressed, arc incomplete, and do not 

(/>) Gipp» V. Gippt^ dd LHw J., Prob, (r) AUen v. Allen ^ 30 ib. 4. Marris v. 

A Matr. 78. Lovering v< ^oveiing, 3 Marris^ 31 ib. 69. 

87. Crewe V. Crewe, ib. J26. (s) Demputer v. Dempster^ 31 ib. 20. 

(<) The Judge Ordinary, Peacock v. 

17. Philliptt V. Phillips^ 31 ib. Peacock, 27 ib. 71. 

■ 69. AUea v. Darcy, 30 ib. 4. 
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amount to legal condonation. There is no legal condonation where the 
act of forgiveness has not been accompanied or followed by conjugal 
cohabitation (u). 

The fact of the aVlulteiy of one of the parties having been condoned is 
no bar to a petition for a divorce on account of adultery afterwards com- 
mitted by the other (x), providpd there has been no connivance in, or 
sanction of, the adulterous intercourse (^). The adultery of the wife, 
therefore, if it has been condoned by the husband, is no bar to a suit by 
her for a judicial separation on the ground of adultery subsequently com,- 
mitted by him (z). 

Alimony in cases of dissolution of marriage.-^ Aiiar a decree for a disso- 
lution of marriage, the court may (s. 32) order the husband to secure 
such a sum of money for the support of the wife as it may deem reason- 
able, having regard (s. 32) to the wife’s fortune, the ability of the husband, 
and the conduct of the parties {a), 

Oi'ders for settlement of property for the benefit of the innocent party and 
children of the marriage, may he made to extend to the property of the 
wife, wh^re a sentence of divorce or judicial separation has been founded 
on adultery committed by her (A). 

Power of the Pivorce Court over manHage-scttlcments. — By 22 & 23 
Viet. c. 61, s. 5, it is enacted, that the court for divorce, &c., after a final 
decree of nullity of marriage, or dissolution of marriage, may inquire into 
the existence of ante-nuptial or post-nuptial settlements, made on the 
parties whose marriage is the subject of the decree, and may make such 
orders with reference to the application of the whole, or a portion of the 
property settled, either for the benefit of the children of the mariiage, or 
of their respective parents, as to the court shall seem fit (c). Where there 
is no issue of the marriage, the court cannot vary or alter the marriage- 
settlements {d). The court will not, at the prayer of an adulterous wife, 
deprive an innocent husband of any interest he takes under a settlement, 
however much it may benefit the children of the marriage (e). 

Orders respecting the custody of children, — In any suit or proceeding 
for obtaining a judicial separation, or a decree of nullity of marriage, and 
on any petition for dissolving a marriage, the court may (s. 35) from 
time to time, before making its final decree, make such interim orders, 
and may make such provision in the final decree, as ilTmay deem just and 


(m) Keais v. KcatSy 28 l^iiw J., Prob. 
& Matr. 78. 

(x) Anichini v. Anichini, 2 Curt. 210. 

(y) Oipps V. Oipps, ante, p. 784. 

(ar) Seller v. Seller, 28 Law J., Prob. & 
Matr. 00. 

(rt) Fisher v. Fisher, 31 ib. 1. Mon'is 
V. Marris, ib. 33. Robotham v. Itobolhimiy 
27 ib. 01. 


(b) 20 & 21 Viet. c. 85, s. 45 ; 23 &24 
Viol. e. 144, 8. C. 

Johnson v. Johnson, 31 Law J., 
Prob. Sz 21). Penrve v. Pearce, 30 

ib. 1 82. Horne v. Horne, ib. 200. 

(f/) Dempster v. Dempster, 31 ib. 113. 
Thomas v. Thomas, 2 Sw. Sz Tr. 80. 

(<•) Thompson vm Thmnpson, 32^jaw 
Prob. & Matr. 30. 
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proper with respect to the custody, maintenance, and education of the 
children, the marriage of whose parents is the subject of such suit or 
other proceeding, and may, if it sliall think fit, direct proper proceedings 
to be taken for placing such childi*en under the protection of the Court of 
Chancery. The power of the court under this section of the statute 
of dealing with tbe custody of and access to children {/) exists only 
where there is a suit for obtaining a judicial separation, a decree of 
nullity, or of dissolution of marriage. Where a petition for dissolution of 
marriage, therefore, is disruissert, the court has no power to make an order 
as to the custody of, or access to, the children of the marriage {g). The 
words, “just and proper,” arc to he construed with' reference to the cir- 
cumstances allbcting the suit, and not merely with reference to the, rules 
by which courts of o<piity and of comnioii law have hceii governed in 
questions respecting th'^ custody of infants (//). Now, by 22 & 23 Yict. 
c. fil, s. d, it is enacted, that after a final decree of judicial separation, 
nullity of marriage, or dissolution of marrirge, the court may, upon appli- 
cation (by i)etition) for this purpose, make, fnnn time to lime, all such 
orders and provisions with respect to tlie custody, maintenance, and 
education of the chudrcii, the marriage of whoso parents was the subject of 
the decree, or for jdacing sueli children under the protection of the Court 
of Chantcry, as might have been made by such final decree, or by interim 
orders, in ease the proceedings for obtaining such dcerec were still pend- 
ing ; and all orders under this enactment nniy be made by the ifudgc 
Ordinary alone, or with one or more of the other judges of the court (*). 
In the interval between a decree nisi for dissolution of marriage being 
pronounced and its being made absolute, tbe only order tlic court can 
make as to the custody of children, is an interim order under s. 35 (^•). 

I’he court under tbia statute lias no greater poAver over infants than 
parents tlicmselves have at common law. It cannot, therefore, interfere 
with the liberty of children Avbcro the parents tbenisclvcs, if living together 
unsuspected, could not interfere with it. Tbty may order maintenance for 
children up to the age of tw’onty-oiie, for that is conferring a benefit upon 
them, but tliey cannot control them in the free choice of a residence after 
the age of sixteen (/). 

When a wife has been proved to have been guilty of adultery, the 
court will not give* her access to, or the custody of, the children of the 
marriage (m). 

Of the coinmon-laiu right of fathers to the custody of their infant children . — 
Every father has a right by tlie common law to the exclusive custody of 

(./■) :U Law J., Vroh. Sc Matr. 210. & Matr. 184. 

(*f) Sitddony. ib. JOl. (k) Cuhicif v. Cithlfy, 01 ib. 101. 

{h) Murah V. Mnrnh, 28 ib. 10; 7 W. (/) Ryder y. Ryder, 31 ib. 44. 

(w) Rent V. Bent, ib. 1 75. CUmt v. 

• (*) IVdf&lery. Webster, ib. 170. 
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liis legitimato infant children, although they be T^ithin the age of nur- 
ture (n) ; and if he has been deprived of this custody, it will be restored 
to him both by the courts of common law and the Court of Chancery 
(post, s. 2), so long as he has not by immorality and misconduct disquali- 
fied himself from being the legal guardian of his children, and forfeited 
his claim to the assistance of th(y court. A contract by the father for the 
abandonment of these rights, and for the maintenance and education of 
the child by a relation, or any other perspn, does not prevent him from 
claiming the custody of the child, and requiring the child to be delivered 
up to him (<?). J3iit when a parent has committed the care of an infant 
child to a relation who lias brought it up, and had the guardianship and 
control of it for a lengthened jieriod, the Court of Clianccry will not 
interfere, and will not compel the restoratipn of the child to ther parent, if 
the efiect of the proceeding would be productive of serious injury to the 
position and prospects of the child (yy). 

Whenever an infant is in tlie custody of the mother, or of any third 
party, the courts of common law will compel her or the party having the 
child to deliver it into the custody of the father, unless it appear to the 
court that the child will bo inijiroperly restrained, or its morals con- 
taminated, by being [ilaced in the father’s custody (q). The power of the 
father over the child secuns to he subordinate, even in a court of common 
law, to the higher interests of the state ; so that the court will not 

interfere in fjxvour of a father who has been convicted of felony, and 

who is manifestly an imju’oper jierson to have the guardiausliip of tho 
infant (r). The courts of common law have authority to restore tho 

father to his rights, but they have no power to compel him to perform his 

duty. 

Althougli a hxther is entitled to have the custody of his children up 
to their attaining the age of twenty-one years, the courts of law will not 
interfere by haheaa corpus j to withdraw a female child from tlie custody of 
persons with x\bom it may be, and band it over to the cust(»dy of the 
father, if the child has attained the age of sixteen years. Up to that 
age, a female child is not entitled to withdraw herself from the father’s- 
protection, when there is nothing to show that he will not exercise proper 
parental care and protection over her; and persons wlio induce girls to 
leave their fathers befoi-e that age incur great danger of being convicled of 
abduction (s). rarental control, liowcvcr, ceases at the age of sixteen, 

(w) Cartlvihje v. Cariledtjef 31 Law J., (7) Crosswrll, J., llakcwiU^ in ?•<*, 12 

Prob. & Matr. 85. C. 11. 232. Af'Clrlhin, vx pariv, 1 Howl. 

(«) Rcij. V. Smith, Law J., Q. 13. P. C. HI ; 13 C. W. (180. 

11 (i; 17 3^.21:. (/•) R asset's case, Lofft. 748, Ilex v, 

(p) V. /3/t'wA-i», Jac. 245. Pres- WHson, 4 Ad. & E. 315, n. Bailey, 

ton, in re, 5 1). & L. 233 ; 17 Law J., B. ex parte. 0 Dowl. P. C. 311. 

221. Fynn, in re, 2 T)o Gex & Snialc, (.s) iley. 30 Law J.,M. 0. 47. 

457 ; Anon. 2 Sim. N. S. 64. Rey, v. Timmins, ib. 45. 
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SO that a girl, after that age, has a right to say that she will not be 
controlled by either, or by both parents, as to where, or with whom, she 
will live (/). 

Right of guardians for nurture to the custody of infant children, — 
Guardianship for nurture continues until the child has attained the age 
of fourteen years ; and guardian for nurture may, by habeas coi'pus^ get 
possession of the child during that period, unless it be shown that he is 
scandalously immoral, or wants tlic child for an improper purpose (?^), 
for every guardian for nurture has by law a right to the custody of the 
child {x). 

Inability of courts of common law to interfere tvith the right of the father 
to the custody of his children. — The courts of common law have pnofessed 
themselves incompetent to control the right of the father to the custody 
of his infant children, and have decided that they have no power to 
interfere to take an infant child from the custody of its father, except- 
ing for the purpose of removing improper and unjustifiable restraint of 
the person of the child, and protecting it from personal ill-usage and 
gross cruelty. Thus, where an Englishwoman inariied a Frenchman, 
and then sejjaravcd herself from him on account, as she alleged, of ill- 
treatment, taking uith her her infant at the breast, only eight months 
old, and the foreign husband came to her house, seized the child, carried 
it away with him half-naked in inclement weather, the Court of Queen’s 
Bench held that it could not interfere for the purpose of taking the cliild 
from the father and restoring it to the mother, as the father had by the 
common law an undoubted right to the custody of his child (y). And 
the courts of common law have decided that they have no jurisdiction 
to interfere to take a child out of the custody of its father, although 
the father’s cruelty to the mother has rendered it impossible for her to 
live with him, and he is himself confined in gaol, and cohabiting there 
with a profligate woman, who takes the child daily to the prison to see 
him {z). 

Of the controlling power of the Court* of Chancery over the fathers right 
•to the custody of his infont children. — The Court of Chancery, on the other 
hand, representing the sovereign as parens patriw, exercises a general 
control over the niaintcnance and education of all the Queen’s subjects 
within its jurisdiction, and will restrain the father from acquiring pos- 
session of the person of his infant children when lie has deserted their 
mother, and has by immoral conduct proved himself to be unfit to have 
the guardianship of them, and the interference of the court is necessary 

(t) Ryder v. Ryder, 30 Law J., Trob. (y) Rex v. De Mannevilk, 5 East, 221. 
& Matr. t‘l. ( 2 ) tSkinnerf ex parte, U Moore, 278. 

(a) Race, in re, 20 Law J., Q. B. Rex v, Greenhill, 0 N. M. 205; 4 Ad. 
lOU. & E. 024. 

(a:) Com. Dig. Guardian (D). 



PATERNAL RIGHTS — CUSTODY OP CHILDREN. 


789 


SECT. 1 .] 

to protect the child from temporal ruin or spiritual peril (a). When the 
conduct of the father has been such as to render it impossible that the 
inrife can live with him, and the court has therefore the painful duty cast 
upon it of deciding whether the children shall be brought up by one 
parent or the other, it will adopt that custody which seems best for the 
interests of the children. ‘ • 

The grounds upon which the court has deprived a father, who has 
deseii^ed, or driven away his wife, of the custody of his children, and 
placed them under the care of the mother, or a guardian appointed by the 
court, are, notorious impiety and irreligion, profligacy and adultery (b), 
teaching the children to swear, and introducing them to low company and 
immoral companions (c) ; the public avpwal by the father of his being 
an atheist, and the publication by him of books deriding the truth of the 
Christian revelation and denying the existence of God (d). There are 
no bounds to the interference of the Court of Chancery with the rights 
of the father to the d>istody of his children, whenever his misconduct 
has brought about a separation between himself and the mother of 
those children, and his natural rights to the cifstody of them clash 
with their true interests ; but it is a jurisdiction which the court is 
extremely reluctant to exercise (c), and will not be exorcised upon the 
mere consideration of what may be manifestly for the benefit of the 
children. 

llefore the jurisdiction can be called intp action, the court must be 
satisfied, not only that it has the means of acting safely and efficiently, 
but that the father has so conducted himself as to render it essential to 
the safiity of the children, or to their welfare in some very serious respect, 
that his acknowledged rights should be superseded or interfered with (/). 
The mere fact of the father’s having committed adultery, or of his keeping 
up an adulterous intercourse and being separated from his wife, has been 
hold not to be sufficient of itself to warrant the interference of the court 
wdth his natural right to the custody of his children (</). But it is now 
competent to the Divoree Court, whenever a decree has been pronounced 
for a judicial sei)aration by reason of the adultery of the husband, to order 
the infant children of the marriage to be placed under the custody of the 
mother. 

When the court is compelled, in consequence of the profligacy or 
immorality of the father, to remove female children from the contamina- 
tion of his example, it wdll not accompany that measure with the great 

(a) Thomas v. Boberts, .1 Pe Gex & N. S. 124. 

Smale, 7S1 ,* ID Law J., Ch. 500. Greuze (rf) Shelley v. Westhrooke^ Jac. 206. 

V. J/unter^fi C«x,‘242. (e) Ld. Cnmworlli, Hope v. Hope^ 23 

(b) Shelley v. Wesihrooke, l.Jac. 204. Law J., Ch. 080. 

Wnrdv V. Wordej 2“ Thill. 701. (/*) Curtis v. Curtis, 34 Law T. R. 10. 

(f) Wellesley v. Wellesley, 2 Bligh. (^) Ball v. Ball, 2 Sim. 36. 
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evil of separating one portion of the family from the other ; “ for if one 
child were to be brought up by the father and the other by the mother, 
that very circiunstanco would create factions in the family, which it is the 
bounden duty of the court, as far as possible, to guard against (A). 

Jurisdiction of the Court of Chancerif over the custody of the children of 
British subjects horn ubroad, — According to the doctrine of our law, the 
sovereign, as parens patrin^^ has an interest in the maintenance and educa- 
tion of all its subjects, whether they be resident within the realm or 
domicih'd abroad. The child of a British father, born abroad, is a British 
subject, and is by statute, to all intents and purjjoses, to be deemed as if 
born in England ; and the Court of Chancery, as representing the sove- 
reign, will allbrd its aid, when requisite, in favour of the children of 
British subjects born abroad. Relief may be sought, and the jurisdiction 
of the court exercised, on behalf of an infant that is not, at the time the 
jurisdiction is ask(‘\i for, within the control of the court. It may be 
that a child is out of the jurisdiction under such •circumstances, that no 
jurisdiction can be exercised because no order can be enforced ; and 
in such a case there* is not a want of jurisdiction, but a want of power 
of enforcing jurisdiction. If parties abroad have property here, the 
court will proceed against that property to enforce obedience to its 
decrees (/). 

Jurisdiction of the Court of Chancer]! over the children of foreigners in 
this countrif. — The Court ofphancery exercises the same jurisdiction over 
the custody of foreign children *in this country that it does over native 
children ; and the reason is, that foreign children, as well as foreign 
adults, owe allegiance to the crown, and arc, to a certain extent, subjects 
of the crown, as huig as they are in this country (/v). 

Right of access of mothers to their infant children and to the custod]! of 
children under seven gears of age. — The statute 2 & o Viet. c. 54, s. 1, 
enables the Lord Ciiancellor and the Master of the Rolls, uj)on the 
petition of tin? mother of any infant in the sole custody or control of the 
father, or of any person by his authority, or of any guardian after the 
death of the father, to make order for the access of the petitioner to such 
infant, at such times, and subject to such regulations, as he shall d(?em 
just. The Lord Chancellor and the ^^aster of the Rolls are also em- 
powered (ss. 3, 4), on the jictitioii of the mother of any infant under the 
agq, of seven years, to order, that such infant shall be delivered to, and 
remain in the custody of, the mother, until the infant attains that age ; 
the order to be enforced, in case of disobedience, by process of contempt ; 
but no order is to be made in favour of any mother against whom adultery 
shall bo established. This statute does not destroy the right of the 

(A) Warde v Wardc^ 2 Phill. 701. (t) Hope v. Hopc^ 23 Law J., Ch. 080. 

(A) lb. 088 ; 2 Kq, R. 1047. 
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father to the solo custody of his infant child, but introduces now elements 
and considerations under which that right is to be exercised. “ The act,” 
observes Sir G. Turner, V. C., “ proceeds upon three grounds. First, it 
assumes and proceeds upon the existence of the paternal right. Secondly, 
it connects the paternal riglit with the marital duty, and imposes the 
marital duty as tlie condition of recognising the paternal right. Thirdly, 
the act regards the interest of the child, for on no other grounds can I 
account for the distinction taken between the cases of children above and 
under seven years of age. These three grounds, then — the paternal 
right, the marital duty, and the interest of the cliild — are to be kept in 
mind in deciding any case under this statute.” Unless there has been a 
clear ncghict by the father of his duty as a husband in some important 
particular affecting the interests of the cliild, the court will not deprive 
him of liis right to the custody of it ; uoy will it interfere to give the wife 
access to the child if it be proved that she is an habitual drunkard, or that 
intercourse between the mother and child would be likely to be preju- 
dicial to the interests of the child (1). Although the child is, at the time 
of the presentation of a petition by the mother, and continues to be, in the 
custody of the mother, the Court of Chancery has, within the equity of 
^thc act, jurisdiction to interfere (m). 

Of the riijht of the mother to the nistodf/ of her children on the death or 
transportation of the father. — On the death of the father, the surviving 
mother has an absolute right to the custody of her infant children (a), 
and if the father is convicted of felony, and sentenced to be transported, 
the courts of common law will grant a habeas corpus to bring up the 
infants, that they may be delivered to the mother (o). 

Of the ohllijation if parents to provide for their children. — By the common 
la\v, a father who gives no authority to ‘another, and enters into no con- 
tract, is no more liable for goods su])plicd to his child than a brother, or 
an uncle, or a mere stranger would be. In order to bind a father in 
point of law for a debt incurred by his son, you must prove that ho has 
contracted to lie bound, just in the same manner as you 'would prove such 
a contract against any other pervsoii” (p); but the stal. 4,3 Fliz. c. 2, s. 7, 
for the relief of the poor, provides that the father and grandfather, and 
mother and grandmother, and the children of every jK)or, old, blind, lame, 
and impotent }>erson, or other poor person not able to work, being of 
Buflieient ability, shall, at their own charges, relieve and maintain eyery 
such poor person, according to an assessment to be made by justices of the 
peace at their general quarter sessions ; and thestat. I & 5 Wm. 4, c. 76, 

(/) rt', 17 Jur. V. C. T. (n) Baitey. ex parte, 0 Dowl. B. C. 

(?/») Tomimmm, in re, Jl IJe Gex & lUl. 

Sniale, 372. ( p) Ld. ALinger, Mortimure v. JVriyht, 

(«) 2 3 Viet. c. 54, s. 1. G M. & W. 487. 
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s. 56, provides, that all parish relief given to the wife or to a child under 
the age of sixteen, not being blind, or deaf, or dumb, shall be considered 
as given to the husband or parent, as the case may be, and may be treated 
(s. 58) as a loan to the latter, and may be recovered in the mode thereby 
appointed (s. 59). A child left to starve, therefore, must apply to the 
parish, and the parish will compel payment of subsistence-money from the 
parent (q). 

rroceedings before the Court for Divorce ayid Matrimonial mui|J be 

commenced by the filing of a petition in writing, setting forth the ground 
of comidaint, accompanied by an affidavit made by the petitioner, verifying 
the facts stated in the petition of which the petitioner has personal 
cognizance ; and when the petitioner is seeking a decree f)f nbllity of 
marriage, or a decree of judicial separation, or a dissolution of marriage, 
or a decree in a suit ^f jactitation of marriage, the affidavit iiiiist state that 
no collusion or connivance exists between the petitioner and the other party 
to the alleged marriage. Tlie petitioner must then issue and serve a 
citation upon the respondent, together with a copy of the petition, certified 
under the seal of chc court, in acc'^ rdance with the rules of practice and 
procedure of the court, and the respondent must file his answer, containing 
either a simple denial of the facts stated in the petition, or setting up# 
special matters of defence verified by affidavit, and negativing collusion 
and connivance in certain siiecified cases (r). 

Petitions for the restitution of conjugal rights must be made by writing, 
setting forth the marriage, the withdrawal of the party proceeded against 
from cohabitation, without just cause or lawful excuse, and must pray that 
the defendant, whether husband or wife, may be compelled to return 
to cohabitation. Every such peti*^ion must be accompanied by an 
affidavit made by the petitioner, verifying the facts stated in the 
petition {s). The defendant in answer may plead Not guilty, or deny the 
marriage, or plead in bar the adult(*ry or cruelty of the iilaintiffi A 
suspension of the cohabitation must be clearly i)rovcd, in order to warrant 
the interference of the court (t). 

Petitions for the dissolufion of marriage on the ground of adultemj must 
state, as distyictly as the nature of the case permits, the facts on which 
the claim to have the marriage dissolved is founded. If the petition is 
presented by the husband, he must make the alleged adulterer a co- 
resivmdent to the petition, unless he is excused from so doing on special 
grounds (w). If the petition is presented by a wife it is discretionary 

{*[) Hketton V. Hprotgetl^ 11 C. 13. 452. Virt. c. 81. 

(/■; 20 A: 21 Viet. c. 85, ss. and {s) Pules and Orders for tho Divorce 

tlie rules and orders lur the regulation Court, Drnndt’s Law df Divorce, 207-214. 
of Divorce and Mutriirioriial causes, 27 (/) Shelford on Marriage and Divorce. 

Law J., Court oi'I’robato, &c., Pules, pp. («) Ihmke v. IJookCf 27 Law J., l*rob. 

81-89. 24 & 24 Viet. c. 144; 20 & 20 Ac Matr. 61. 
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with the court to direct the person with whom the husband is alleged to 
have committed adultery to be made a respondent (a?). 

Where the petition in a suit for a dissolution of marriage by reason 
of adultery, set forth the celebration of the marriage, and the subsequent 
commission of divers specified acts of adultery, and the respondent in her 
answer put in several pleas o^ allegations of matters of defence, it was 
held that each jdea must be taken by itself, and should per se be an 
answer to the matter to which it is jdeaded ; and if it contains only an 
answer to part of the charge, it should be pleaded to that part, as it is a 
very safe rule not to construe one plea by another (?/). 

Petitions to the Divorce Court respecting the custody of children. — As, in 
the ecclesiastical courts, acts of cruelty to children, committed in the 
presence of the mother, have, iii some instances, been held cruelty to her, 
such acts may be alleged in a petition to the Divorce Court, praying for 
a judicial separation on the ground of cruelty, and also for an order 
respecting the custody of the children of the marriage ; but at the 
hearing the court will confine the inquiry to the conduct of the hus- 
band and wife. In the majority of cases, enough will come out in the 
course of the inquiry to enable the court to give directions as to the 
custody of Uie children, and where this is not the case the court will 
require further evidence to be given before making any decree {z). 
The court will not deal with a petition for custody of children under 
the statute 22 & 23 Viet. c. ^Cl, s. 4, until both parties are before 
it {a). 

Evidence on the luwing of petitions — Competency of the husband and wife 
to give evidence. — The Amendment of Kvidcncc Act (14 & 15 Vict.c. 99), 
rendering parties to actions and suits competent and compellable to give 
evidence, does not apply to any action, suit, proceeding, or bill, in any 
court of common law, or in any ecclesiastical court, or in either house of 
parliament, instituted in conscipieucc of adultery ; and the Evidence 
Amendment Act, 1853 (IG & 17 Viet. c. 83, s. 1), rendering the 
husbands and wives of the parties to any action or suit competent and 
compellable to give evidence, doc.s not (s. 2) render any husband com- 
petent or compellable to give evidence for or against his wife, or any wife 
competent or com[)cllable to give evidence for or against her husband, in 
any proceeding instituted in consequence of adultery ; but by 22 & 23 
Viet. c. Gl, s. G, it is enacted, that on any petition presented by a wife, 
praying that her marriage may be dissolved by reason of her husband 
having been guilty of adultery coupled with cruelty, or of adultery 
coupled with desertion, the husband and wife respectively shall bo com- 


(a?) 20 & 21 Viet. c. R5, ss. 27, 28. (s) Suygatc v. Suyyate, 28 ib. 46. 

(7) Tourk V. 2'ourtCf 27 Law J., Prob. (a) Slavey v. Stacey, 26 ib. 63. 

& Mutr. 02. 
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petcnt and compellable to give evidence of or relating to such cruelty or 
desertion. 

Evidence of co-respondents. — The co-respondent in a suit for dissolu- 
tion of marriage is not a competent witness so long as he remains a party 
to the record (i) ; but after the close of the evidence on the part of the 
petitioner the court nuay direct the co-respondent to be dismissed from 
the suit, if it thinks there is not sufficient evidence against him (c), and 
he may then be examined as a witness in the cause. 

Mode of takinfj evidence. — Witnesses in proceedings before the court, 
where their attendance can be had, are to be sworn and examined orally 
in o])en court ; but parties, except where otherwise provided by the 
statute, are at liberty to verify their respective cases, in whole or in part, 
by aflidavit, but so that the deponent in every such affidavit shall, on the 
application of the opposite party, or by direction of the court, be subject 
to be cross-exatuined by, or on behalf of, the opposite party, orally in 
open court, and after such cross-examination re-examined by or on 
behalf of the party by whom the affidavit was filed. The court may, if it 
thinks fit, order the attendance of the i»etitioner, and examine him, or 
permit him to le examined, or cross-examined, on oath, on the hearing 
of any petition ; uut no petitioner is bound to answer any question 
tending to show that he Inus been guilty of adultery. 

In all suits and ]n-oceedings other than i)roceedings to dissolve any 
marriage, the court is to proceed and give relief (s. 22), on principles and 
rules as nearly as may be conformable to the principles and rules mi 
which the ecclesiastical courts have liitherto acted and given relief. It is 
the duty of the court, upon the hearing of any ])etition for the dissolution 
of marriage, to satisfy itself so far as it reasonably can, not only as to the 
facts alleged, but also whether or no the petitioner has been in any 
manner accessory to, or conniving at, the adultery, or has condoned the 
same. It is its duty also to inquire into any counter-charge which may 
be made against the petitioner, and (s. 30) if not satisfied, to dismiss the 
petition. In a suit for a dissolution of marriage, where the co-respondent 
has appeared but has put in no answer, lie will not at the hearing of the 
petition bo allowed to take any part in the procei'dings. The main 
object of the Divorce Act in requiring the adulterer to be joined as a co- 
respondent being to give him an opportunity to vindicate liis character^ 
thc^ correct practice appears to be that the case of the wife, whieh is the 
principal one, should be gone into before that of the co-respondent, which 
is merely accessory to it {d). 

Appeal to the fall court and the House of Lords. — Either party dis- 

(/») Rnhiman v. Ruhinson, 27 Law J., (f/) Cockhnrii, C. J., Jlolfinsoft v. jRohhi- 

Proh. A' Matr. HI. son, 27 Law J., l*rob. & Matr. 1)2. 

(r) 21 <fe 22 Viet. c. 108, s. 11. 



SECT. 1.] PETITIONS TO THE DIVORCE COURT — TRIAL. 795 

satisfied with the decision of the Judge Ordinary may, within three 
months, appeal therefrom to the full court, whose decision is (s. 55) final. 
An appeal is also^ given (s. 50) to the House of Lords from the decision 
of the full court, on any petition for the dissolution of marriage. 

Trial of questions of fact before a jury , — By 20 & 21 Viet. c. 85, s. 28, 
it is enacted, that either of the parties to a petition praying for the 
dissolution of marriage on the ground of adultery, may insist on having 
the contested matters of fact tried by a jury ; and by s. 3(J it is further 
enacted, that in all questions of fact arising in proceedings under the act 
it shall bo lawful for, but, excc])t as thereinbefore provided, not obligatory 
upon, the court to direct the truth thereof to be determined before itself, 
or before any one or more of the judges of the court, by the verdict of a 
special or common jui-y. 

When the proceedings have raised the questions of fact necessary to 
be determined cither party may, within fifteen days from the filing of the 
last proceeding, apjjly to the Judge Ordinary to direct the truth of any 
question of fact arising in the proceedings to be tried by a jury. If 
neither party claim that the cause sh.^!! be heard before a jury, the Judge 
Ordinary must determine wliethcr the same shall be tried by a jury or 
before the court itself, and whether by oral evidence or upon affidavit. 
And whenever a cause is to be tried before a jury, the »Judgc Ordinary is 
to direct the questions at issue to be stated in the form of a record, to be 
settled by one of the registrars (c). In a suit for a judicial separation 
the parties cannot, as jn a suit for dissolution of marriage, demand, as 
a matter of right, that the issues of fact be tried by a jury ; but the 
court has a discretionary power, under s. 30 of the Divorce Act, to grant 
or refuse the, application for a jury. It will generally, however, on the 
application of (ulhcr party, direct questions of fact to be tried by a 
jury (/). And in cases which have to be tried before the full court, 
in which there is likely to he any considerable controversy as to the facts, 
trial by jury will generally be directed {y). 

Lljion the trial of any question of fact before a jury, the court or judge 
has (s. 38) the same power, jurisdiction, and authority as any judge of 
any of the superior courts sitting at nisi imus, A bill of exceptions 
may (s. 31)) be tendei’ed, and a general or special verdict, subject to a 
.special case, may be returned as in causes tried in the superior courts, 
and the matter of law heard and determined by the full courts, subjecj; to 
sucli right of appeal as is given by tlio statute. 

Proceedinys at the trial , — The evidence at the trial of questions of fact 
before a jury in divorce and matrimonial causes, must bo confined to the 

(I) 20 it 21 Viet. c. Sf), s. 28, and the (/) Marchmont Marchmonty^l Law 
Mrttrimonal causes, rules, and orders, J., Trob. d' Aliitr. 59. 

27 Law J., p. 82 ; 11. 20-22. (y) Ratctiffc v. Ralcliffe, ib. CO. 
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issues raised on tlic record as settled by the registrar. A respondent, 
therefore, cannot prove anything which he has not pleaded ; but he will 
generally have an opportunity of pleading material facts afforded to him 
at any stage of the proceedings, on such terms as seem equitable to the 
court (/z). When by the record the marriage is not denied, and the 
respondent admits the withdrawal from cohabitation, but denies that it 
was without lawful cause, and goes on to specify the lawful cause, the 
respondent is entitled to begin (f). 

Evidence of condonation. — When the issues arc to be tried by a jury, 
the question whether or not there has been condonation is a question of 
fact to be decided by the jury, and not a question of law. It is for the 
court to direct the jury what will constitute a condonation, and for the 
jury to determine whether, subject to that direction, the circumstances of 
the particular case emount to condonation (I). 

Petition for damages from adidtei'crs. — By the Divorce and Matri- 
monial Causes Act, 20 & 21 Yict. c. 85, s. 59, the action for criminal 
conversation is abolished, but by s. 83 of tlic same statute it is enacted, 
that any liusband may cither in r petition for dissolution of marriage, 
or for judicial separation, or by petition only, claim damages from any 
person on the ground of his having committed adultery with the wife 
of such petitioner, and such claim is to be licard and tried on the same 
principles, in the same manner, and subject to the same or the like 
rules and regulations, as actions for criminal conversation were formerly 
tried and decided in courts of common law, and the damages to be reco- 
vered arc in all cases to be ascertained by the verdict of a jury, although 
the respondents or either of them may not appear (1). The petition 
must be addressed to the Court for Divorce and Matrimonial Causes, 
and must be served on the alleged adulterer and the wife, unless the 
court shall dispense with such service, or direct some other service to be 
substituted. 

Of the pleadings in claims for damages resulting from udidterg. — The 
pleadings in claims for damages from any person on tlic ground of his 
having committed adultery with the wife of the claimant, resemble the 
pleadings formerly used in actions for criminal conversation. The state- 
ment of the cause of action simjdy is, “ that the defendant debauched and 
carnally knew the plaintiff’s wife,” and the defendant either pleads “ not 
guilty,” or alleges that he did what was complained of by the plaintiff’s 
leave, and the plaintiff replies, taking issue upon the defendant’s plea. 
The plea of Not guilty puts in issue only the fact of the commission of 
the wrongful act, so that the plaintiff under this plea cannot be put to the 

W ^*5/^ V. Plumer, 20 Law J., Prob. v. Bacon, 20 ib. 61. • 

& JVlatr. b.). Peacock v. Peacock, 27 ib. 71. 

(1) Cherry v. Cherry, 28 ib. 60. Bacon {1) 20 & 21 Viet. c. 85, s. 82. 
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proof of the marriage (w). If, therefore, the defendant wishes to show 
that no valid marriage was ever celebrated between the claimant and the 
person alleged to.be his wife, ho must traverse the allegation in the 
statement of the cause of action, that the woman alleged to have been 
debauched by the defendant was the wife of the plaintiff*. 

Evidence at the trial of a claim for damages for adultery — Proof of the 
mamnage. — In order to establish 2 i.primd facie case for damages from a 
defendant who is charged with having committed adultery with the 
claimant’s wife, it is necessary to prove a legal marriage between the 
claimant and the woman alleged to be his wife. It is not enough to show 
that he and his alleged wife intended to celebrate, and did in their belief 
celebrate, a lawful and formal marriage, and did afterwards cohabit as man 
and wife upon the faith of this bond-jide belief, for the burthen is on him 
to prove a clear legal marriage, whereby the relation of husband and wife 
is really created ; and a mere* proof of the ceremony which the parties 
suppose to be sufficient to constitute that relation is not enough. It must 
be shown to be sufficient according to law for that inirpo.se (n). 

Proof of marriage by certijied extracts from parochial registers of mar- 
riages. — The statute 52 Geo. 2, c. 14(1, formerly provided (ss. 1-5) for the 
making and keeping by the rector, vicar, curate, or officiating minister 
of every parish or chapel ry where marriages, &c., have been celebrated 
aecortling to the rites of the Established Church, of a public register of 
such marriages, and for the transmission (ss. 6, 7) of annual copies of such 
registers to the registrar of the diocese, and for the making and preserving 
(s. 12) of alphabetical lists and indexes, to be open to jiublic search at 
all reasonable times, on payment of tJic usual fees. But this statute, so 
far as it relates to the registration of marriages, has been repealed by 
6 & 7 Win. 4, c. 8f), which provides (s. 2) a general register office in 
London for keeping a register of marriages, &c., ami provincial registers 
(s. 9) ill every union. Marriage-register books are to be furnished to the 
rector, vicar, or curate of every church or chaiiel, and to the registering 
officers of the various bodies of Dissenters, in whose chapels marriages are 
celebrated (s. 30), who arc rccpiired («. 31) to register therein all mar- 
riage/!,^ and forward (s. 33) certified copies thereof to the superintendent 
registrars, who are to send them (s. 34) to the llegistrar- General, to bo 
arranged for public inspection. By s. 35 it is enacted, that every rector, 
vicar, or curate, and every registrar, registering officer, and secretary, ^who 
shall have the keeping for the time being of any register-book of mar- 
riages, &c., shall at all reasonable times allow searches to be made of 
any register-book in his keeping, and shall give a certified copy, under his 

• 

(wi) Kenrick v. IlordcVy 7 Jill, ife Bl. 205; 13 Law J., Kxch. 334. Aforris v. 
632. Miner, 1 W. Bl. (132; 4 Burr. 2067. 

(if) Oatherwood v. Caslon, 13 M. & W. 
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hand, of any entry or entries in the same, on payment of certain specified 
fees. Provision is also made for searclie.s at the supoiiii tendon t registrar's 
office (s. 36), and the (fcneral Register Ofiice (s. 39), and for the issue of 
certified copies under tlio hand of the superintendent registrar (s. 36), and 
under the seal of the Registrar-General. And all certified copies of 
entries, purporting to be sealed or stamped with the seal of the General 
Register Office, are to be received as evidence without any further or other 
proof of such entry ; and no certified copy j^iirportiiig to be given in the 
said office, wdiich is not scaled or stamped as aforesaid, is to be of any force 
or cfiect. 

Proof of marriage through the medium of examined copies and certified 
extracts from non-parochial registers , — I’hc IMaiTiage Act, 6 ct 7 Wm. 4, 
c. 85, also provides (s. 4) for notices of intended marriages to be given to 
the 8iipcriiitcndent Registrar of Marriages, wJio is (s. 5) to file such 
notices, and to furnish therefrom to the Registrar-General a book, to be 
called “ the Marriage-Notice Rook,” w^'ich is t(j be open at all reasonable 
times to persons desirous of inspecting it. Provision is made for the 
aj)pointment of legistrars of marriages, for ngistering (s. 18) places of 
worship for the solemnisation of marriages in the ])resence (s. 20) of the 
registrar ; for the registration (s. 23) of such marriages ; for the making 
and delivering (s. 24) of certified copies of the entries of marriage in the 
register to the su])crintcndent regi^trar, to be ko])t by him with the 
records of his office. And by the statute 3 & 4 Alct. c. 92, and 21 dj 22 
Viet. c. 25, ss. 1 and 2, provision is made for the verification and deposit 
in the custody of the Registrar-General of various non-parochial registers 
of marriages, &c., for the framing of lists of all such records and registers; 
for the making of searches, and the grant (3 & 4 Viet. c. 92, s. 5) of 
certified extracts: also (s. 6) for the i»roductjon in courts of justice of such 
original registers and records ; for the issue (s. 9) of certified extracts 
therefrom, scaled ^Yith the seal of the General Register Ullice ; for tins 
admission of such cerlified extracts on the trial of causes, but not on 
criminal trials (s. 11 ), after n(jtice given to the opposite party, in sufficient 
time before the trial to enable bun to inspect the original register or 
record ; also (s. 12) for the use of the original register or reecn-d in 
evidence after notice. In criminal cases, the original register or record 
is required (s. 18) to be produced, and notice given of the intention to 
use it. 

Marriage.s of British subjects solemnised abroad, may be jirovcd 
through the medium of certified copies of the consular registers, which 
arc transmitted annually to the Registrar-General (o). A marriage in 
India ma^ be established by an authenticated copy of the register of 

(o) 13 la Viet. c. os, ss. 11, 12, 18. a foreign marriage, Abbott y. Godoy^ 29 
As to the admissibility of a certificate of Law J., Prob. & Matr. 67. 
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marriages kept in India by public authority and' transmitted to this 
country (p). 

Proof of the maxriage having been celebrated in a registered plxjuce of wor- 
ship, — By 19 & 20 Viet. c. 1 19, s. 24, the Registrar-General is required to 
give to any one demanding tlie same a certified copy of the returns made 
to him, or an extract therefrom’, with respect to any place of meeting for 
religious worship egntained therein. 

Incompetenqj of the husband and wife to prove the marriage. — The 
statutes enabling husbands and wives to give evidence against each other 
in certain cases do not render them competent witnesses to prove the mar- 
riage in claims for damages from adulterers (q). 

Marriages, therefore, may be proved by a copy or extract from the 
register, pur])ortiiig to be signed and certified as a true copy or extract by 
the j)arish-ofTiccr, whether iiicumbciit, rector, vicar, or curate, who has the 
custody of such register (r). And tJjc identity of the claimant and his 
wife with the parties named in the register, as having been married at the 
time and place therein mentioned, may be proved by any person who was 
present at the ceremony, or by any evidence sufficient to satisfy a jury of 
their identity ( 5 ). 

The fact of the marriage may also be proved by the testimony of an 
eye-witness of the ceremony, without the production of any examined or 
certified extract from the register. Where a witness deposed that he was 
present in a Wesleyan chapel, and that a form of marriage was there 
celebrated between A and B, in the presence of the registrar of marriages, 
and spoke to all the circumstances attending the ceremony, the entry in 
the registrar's book, a coj»y of which was produced at the trial, it was 
held that this ^vas primd fade evidence of the duo solemnisation of a mar- 
riage between the parties in a duly registered chapel, in which marriages 
might be legally solemnised {t). 

Evidence on the pari of the defendant, — It is no answer to a claim by 
a husband for damages from a ])ersou Avho is alleged to have committed 
adultery with his wife, to show' that he has made a similar claim against 
another man, and recovered damages from him (u) ; but the fact may be 
given in evidence in reduction of damages : for where the plaintiff’s wife 
had not been criminally connected with the defendant alone, Lord Ellen- 
borongh directed the jury to award damages proportioned to so much of 
the plaintiff’s loss of comfort, v-tc., as they might suppose to have been 
occasioned by the defendant’s misconduct, and not to give damages for the 

(/?) Rntrlijfi: v. Jiatctijfe, 20 Law J., 17T ; 14 & 15 Viet. c. 00, s. 14. 

Prob. & Matr. 202. (») Birt v. Harlow, 1 Doug. 174. 

in) Ante, pp. 7!fl, 704. Taylor on Rvy. v. MaUiwarinq^ 20 Law J., 

Evidence, pp. 1001-1005. M. C. 1 1. 

(r) lie UStVs estate, 22 Law J., Ch. (m) GVe^/soav. Af‘2%7ar/,1 Campb. 415. 
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whole of the injury that the plaintiff had sustained (x). If the claimant 
has connived at the adulterous intercourse (^), or if he has suffered or < 
encouraged his wife to live in a state of prostitution, he cannot come into 
a court of justice to ask for damages. “ His having suffered such con- 
nexion with other men, is equally a bar to the action as if he had per- 
mitted the defendant to be connected With her ” (^). 

The infidelity of the husband himself constitutes po bar to the claim 
for damages from the adulterer, but it may be given in evidence in miti- 
.gation of damages (a). 

0/ the damages recoverable in cases of adultery , — The injury suffered by 
the husband from the seduction of his wife depends upon the circqni- 
stances and situation in life of the husband at the time of the seduction, 
upon the mode in which he fulfilled his marital duties, the terms upon 
which the husband .and wife were living together, and upon the general 
character of the wife at the time she was led astray. These are circum- 
stances for the pro{)cr and sole cognizance of the jury, and the court will 
not interfere with their estimate of durnnges unless it is manifestly and 
palpably outrageous {h). It was formerly considered that a husband who 
had voluntarily relinquished the society of his wife, and separated himself 
from her, had no claim for damages against a person who had subse- 
quently seduced her, the loss of the comfort and society of the wife being 
considered to be the gist-of the action (c) ; but it is now held that the 
separation is no bar to the husband's claim for damages {d ) ; it is a fad, 
however, to be taken into consideration by a jury in estimating the amount 
of them. 

It may be shown, in reduction of damages, that the husband deserted 
or neglected his wife, or threw her in the way of temptation, or treated 
her witli coldness, and as a person w'hom he did not esteem or regard ; 
also that the marriage was kept secret, and that the wife was allowed to 
live with her mother, and pass as a single woman, and that she was not 
known by the defendant to be married at the time of the commission of 
the adultery (c). Proof of adulterous intercourse between the wife and 
other men prior to the commission of the adultery with the defendant, 
may be given in evidence in reduction of damages, for the purpose of 
showing that the claimant has lost a wife who was worth nothing (/). 
Letters also written by the claimant’s wife before the commission of the 
adultery, soliciting the defendant’s addresses, and enticing him into the 


(a:) Greysonv, Theakcr,\ Canipb.4l5,n. 
(y) Cibber v. Sloper, cited 4 T. 11. 
665. 

iz) Per t,ord Kenyon, Hodges v. Wind- 
hnm, Peake, 64. 

(а) Brornleg.y, Wallace^ 4 Esp. 237. 

(б) Wil/ord v. Berkeley, I Burr. 609. 


Vuberley v. Gunning, 4 T. R. 057. 

(r) Wcedun v. Timbrell, 5 T, R. 357. 

(d) Chtmbers v. Cnnljield, (i East, 250. 

(e) Calcraft v. Earl Harborough, 4 C. »fe 
P. 501. 

( /) Alderson, J., Winter v. 'Ilenn, 4 
C. & F. 498. 
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adultcrons conDcxion, are admissible in evidence in mitigation of damages, 
but not proofs of misconduct subsequent to the commission of the 
adultery (g). 

When the husband and wife are separated from each other the wife’s 
letters to her husband are admissible in evidence for the purpose of show- 
ing the state of her affections at the time of the writing of the letters ; 
but to remove all grounds for any suspicion of collusion between the hus- 
baild and wife, it should be proved that the letters were written at the 
time they bear date, and before there was any knowledge or suspicion of 
the adulterous intercourse (/t). Sucli letters are not to be rejected merely 
because they contain statements of specific facts calculated to influence 
the minds of the jury, and which arc not strictly evidence. But the jury 
must be cautioned not to allow themselves to be influenced by the par- 
ticular facts alluded to (z). 

Evidence of the defendant's circumstances or property has been held to be 
inadmissible for the purpose of enhancing the damages, it being consi- 
dered that the jury ought to give compensation for the injury sustained 
without reference to the wealth of the defendant (Jc). But evidence of the 
humble condition in life, and of the poverty of the defendant, has been 
received in mitigation of ’damages, and for the purpose of showing that 
the allurements and temptations to the commission of the adultery did 
not emanate from the defendant. 

Effect of the death of the wife pending the proceedings for damages^ — If 
it appears that the wife has died during the pendency of the proceedings, 
the jury should give damages fur the shock which has been given to the 
feelings of the husband, and for the loss of the society of the wife down 
to the time of her death, though it aj)pcar that the husband was wholly 
unaware of his own dishonour until the disclosure >vas made to him by his 
wife on her death-bed (/). 

Application of the damages recovered — Payment of costs. — After verdict, 
the Court for Divorce and ]\latrimonial Causes is to direct in what manner 
tlic damages arc to be applied, and is empowered to settle the whole, or 
any part thereof, for the benefit of the children (if any) of the marriage, 
or as a provision for the maintenance of the wife (m). And whenever, in 
any petition presented by a husband, the alleged adulterer shall have been 
made a co-respondent, and the adultery shall have been established, the 
court may order the adulterer to j»ay the whole or any part of the cost^ of 
the proceeding (w). 


b/) Etmm v. Faucett, 2 Esp. 562. 

(A) Trvtmvney v. Cohmnti, J Ij. S: Aid. 
00; 2 Stork. 101. Edicards v. Crock, ^ 
Esp. 2H. 

(i) Wittis V, Bernard, 1 M. & Sc. 584; 
8 Jiiiig. 670. 


(A) Alderson, B.,* James v. Biddinqton, 
6 C. it l\ 590. 

(/) Jmnn V. IFcbster, 7 C. & P. 108. 
(w) Bent V. Bent, 60 Law J., Prob. it 
Matr. 175. 

(n) 20 (t 21 Viet. c. 85, 86. 33, 34. 
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SECTION 11. 

OF SEDUCTION. 

Of the havhouring of mamed women and inducing them to live apai'tfrom 
their husbands, — Every person who receives a married woman into his 
house, and suffers her to continue there after he lias received notice from 
the husband not to harbour her, is liable to an action for damages, unless 
the husband has, by his cruelty or misconduct, forfeited his marital rights, 
or has turned his wife out of doors, or has, by some insult or ill-treatment, 
compelled her to leave him. Where a married woman came to the 
defendant’s house and represented herself to have been very ill-used by her 
husband, who, she said, had turned her out of doors, and upon this 
representation the defendant receivetl her into his house, and suffered her 
to continue there after he had received notice from the husband not to 
liarbour lier, L^'^rd Kenyon held that an action could not be maintained 
against him, as he appeared to have acted solely from ])rinciples of 
humanity (o), aid that, if a husband ill-treats his wife, so that she is 
forced to leave his house through fear of bodily injury, any person may 
safely, nay honourably, receive her and protect lier (p). Where the 
defendant persuaded and procured a wife to separate from her husband 
and live apart from him, it was held that be was responsible in damages 
to the latter, and that every moment a wife continues absent from her 
husband without liis consent it is a new tort, and every one who persuades 
her to do so docs a now injury (q). 

Of the seduction and loss of service of servants. — Every person who 
knowingly and designedly interrupts the relation subsisting between mas- 
ter and servant by procuring the servant to depart from the master’s 
service, or by harbouring him and keeping him as servant, after he has 
quitted his place, and during the stipulated period of service, whereby the 
master is injured, commits a wrongful act, for wliich he is responsible in 
damages (r). And if a servant or apprentice quits his master or 
employer without just cause, before his term of service expires, and 
another retains and employs him against the will of the master, and with 
notice of his having deserted the service of the latter, an action for 
dafnages is maintainable against him, as the very act of giving the servant 
employment is affording him the means of keeping out of his former 
service (s). 

(o) Phitp Y, Stjuire, VcakCt 11!}, («) Btnkc v. Layton^ 0 T. R. 221. 

( p) Bsrthon v. Cartwright^ 2 Esp. 480. Fawcet v. Bmtfrtm, 2 Lev. 03 ; Iieon. 240. 
(7) Winsmore v. Greenhank, ante, p, 8. Hamilton v. Vere^ 1 Lev. 200 ; 2 Saund. 
(r) Lurniey v. Oye^ 2 Ell. & Bl. 224. 100. 
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A taskworkman, who contracts with another by the job or piece, is the 
servant of that other until the work is finished, and no other person can, 
whilst such work is going on and is Unfinished, lawfully employ tho 
servant, if, by so doing, he causes him to leave his work unfinished, and 
has knowledge of the fact. TIius, where a journeyman shoemaker, living 
and working in his house, was employed by a shoe-manufacturer to make 
a certain number of shoes at so much per pair, to be completed by a giren 
time, and the defendant took tho man into his service, and thereby caused 
him to leave a number of shoes unfinished, and neglected to discharge him 
after having received notice from the plaintiff of the subsisting engage- 
ment between such workman and himself, he was held responsible in 
damages to the plaintiff for the injury (t). If the defendant has derived 
any benefit from the services of the servant or apprentice, the master is 
entitled to recover the value of it (?^). 

The master may maintain an action for compensation for the loss of 
the services of his servant through the tortious act of another, whether 
the servant be a child or not, provided it appear that the child was capable 
of rendering, and did render, some service, however trifling ; but if no 
service was, or could be, performed by the child, an action is not main- 
tainable. 

Of injuries to parents in being deprived of the services of their children 
through the tortious act of another, — A parent has no remedy for an injury 
done to his child by the wrongful act of another, unless the child is old 
enough to be capable of rendering him some act of service, and can be 
ti’cated in law as his seivant. Thus, where the plaintiff brought an action 
against the defendant for carelessly driving over and injuring the plaintiff’s 
child, whereby the plaintift’ was deprived of the service of the child, and 
was obliged to e\pend a large sum of money in doctors and nurses, and it 
aj)peared tliat the child was only two years and a half old, and incapable 
of performing any act of service, it was held that the action was not 
maintainable (.r). If the father of a child incurs necessary expense in 
curing his child from an injury wrongfully inflicted by the defendant, ho 
cannot recover those ex])enscs upon a declaration describing, as the cause 
of action, the obligation of the father to incur that expense. 

Of injuries to parents from the seduction of their daughtei^s, — Tho law 
gives no remedy to the parent for the mere seduction of his daughter, 
however wrongfully it may have been accomplished. Incontinence on ihe 
part of a young woman cannot be made the foundation of an action against 
tho person who has tempted her and deprived her of her chastity (y) ; but 

(/) Hart V. Aldrid^/v, Cowp. 54. Bac, 1041 ; 8 Sc. N. B. 741. 

Abr. Master and Sejivant (0). (y) Snteiihwaite v. Duerst, 4 Doug. 

(i/) Foster V. Steivarf, M. S. 201. 315; 5 East, 47, n. 

(x) Gmntcll v. 7 M. Jt Gr. 
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if she is living with her parent at the time of the seduction, and the 
seduction is followed by pregnancy and illness, whereby the parent is 
deprived of the filial services theretofore rendered to him, an action is 
maintainable against the seducer. 

Of loss of service from the seduction of daucjhters aud servants. — The 
foundation, then*fore, of the action by a father to recover damages against 
a wrong-doer fin* the seduction of his daughter has been uniformly placed, 
from the earliest time liitherto, not upon the seduction itself, which is the 
wrongful act of the defendant, but upon the loss .of the service of the 
daughter, in which service he is suiiposcd to have a legal right or interest. 
It has, consequent! Y, always been lield, that the loss of service must be 
alleged in the declaration of the cause of action, and be ])roved at‘thc trial, 
or the plaint iff must fail. It is not enough for the father to show that 
his daughter was a- poor person maintaining herself by her labour, that 
the defimdant seduced her and got le'r with child, and that she became 
unable to maintain herself, and that ^hc father was forced to maintain 
lier at his own c.xi’.ensc, and to pay for doctors and nurses to attend upon 
lier, 8cc. {z) ; or tnat the father had a 2 )prenticcd her to the defendant, and 
paid him a large sum of money to instruct her in a trade, but that the 
defendant seduced her and got her with child, and rendered her unable to 
learn the trade («). However slight the act of service may be, it must be 
a real genuine service, such as the parent may command. Idie making 
tea, or doing any household work at the command of the parent, is, hoAV- 
ever, cpiite sufiicient to constitute the relatiunsliij) of master and servant 
when the girl is residing w'ith her father and mother (4). 

Kjfect of the uhscnce of the daw/hter from the cent's roof at the time of 
the seduction. — As the loss of service is the foundation of the action, it 
follows that the relation of master and servant must subsist between the 
plaintilf and the per.son seduced at the time of the seduction, for otherwise 
the defendant’s act does not infringe, upon the plaintilT’s rights, or deprive 
him of anything then belonging to him. If, therefore, the daughter, at 
the time she was seduced, was at the head of an establishment of licr own, 
and licr father was living with her as a visitor in her own house, she can- 
not be treated as being in the subordinate position of a servant, and the 
father cannot maintain an action for loss of service (c). If the daughter, 
at the time she was seduced, did not re.side with the father, but was living 
aw^y from home in the service of another person, the father lias no 
ground of action for the seduction (d), unless the person with whom she 
is living inveigled her away from home into a pretended service, for the 

Kz) GrinneU v. Wflls, 14 Law J., C. P. (c) Manhy v. Field, 7 C. B., N. S. 06; 

20 Law J., C. P. 70. 

flarrh v. Jiniler, *2 M. A W. 030. (d) iJmii v. Feel. 0 East, 47. Orinnel 

ih) Tkomysun V. Ito&s, 0 11. & N. 16; v. Wells, 7 M. k Gr. 1042; 8 Sc. N. R. 
29 Law J., Exch. 1. 741. 
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Tery purpose of seducing her (post, p. 805), although it be alleged in 
the declaration, and proved at the trial, that the absence T7as only tem- 
porary, and that she ‘intended to return and live with her father after the 
term of service had expired (c). But if she is away only on a temporary 
visit, and still forms part of her, father’s family, and makes herself ser- 
viceable to him when she is at home, such temporary absence constitutes 
no impediment to an action by the father for damages (/). Whenever 
the girl is away in actual service, the mere fact of her mistress being in 
the habit, from time to time, of allowing her to go home and assist her 
widowe# mother in needlework, has been held to be insufficient to enable 
the mother to maintain an action for damages [g]. If the relation of 
master and servant is contracted after the seduction, the loss of service 
cannot then be made the foundation of an action. The state of the case 
then is, that the master has taken into his service a servant whose services 
are less valuable to him by reason of antecedent occurrences, and there 
is no consecpiential injury of which he has any right to compbiin as against 
the seducer (/t). 

Pretended hiring of girls for ptirposes of seduction . — If a person hires a 
girl as a servant, and withdraws her from her father's service for the very 
purpose of getting possession of her person and seducing her, this fraudu- 
lently-concocted service does not put an end to the relation of master and 
servant previously subsisting between the daughter and her father, and 
does not throw any impediment in the way of an action by the latter for 
the seduction. Thus, ayIktc the plaintiff’s daughter, who was residing 
with the plaiiitin, and rendering him service in domestic matters, adver- 
tised for a situation as lady’s maid, and the defendant, seeing the adver- 
tisement, proposed to engage her in that capacity for his sister, but 
afterwards hired her at weekly wages to take care of an empty house, 
where he seduced her and got her with child, it was held by Abbott, C. J., 
to be a question for the jury whether the daughter was withdrawn from 
her father’s house by the defendant under a bona-fide contract for her 
services, or the whole matter was a mere pretence and contrivance on the 
part of the defendant to get possession of her person. If she was the 
servant of the defendant,” observes his lordship, “ the action certainly 
cannot be maintained ; but had she ceased to be the servant of her father, 
the plaintiff? If the jury bo of opinion that the defendant practised a 
fraud and contrivance to procure her to leave her father's house, without 
any real intention to hire her as a servant, I am of opinion that the action 
is maintainable.” And aftenvards, in summing up to the jury, his lord- 
ship said, “ During the time that she was in her lather’s house she was 

(<?) BUojmirc v. //W/r//, 0 M. & W. 55. Exeh. 1 ; 8 W. R. Ex. 44 ; ;}5 Law T. lb, 
Harris v. Butler, 2 ib. 5510. Ex. 4;b 

(./’) (iriffiihs v.Teetffvn, 15 0. T3. M44. (/#) Daries v. IVUlitimSf 10 Q. R. 738 

(g) Thmnpsou v. Boss, 2!) Law J., 10 Law J., Q. B. 3UU. 
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his servant ; was there an end put to that service ? It is alleged by, the 
defendant that there was, because he himself hired her for the purpose of 
keeping his own house at tlie rate of 7s. })or week : but if he did not in 
reality hire her with that intention, but witli the wicked view of seducing 
her, then I am of opinion that the relation of master and servant was 
never contracted between them ” (i). 

Seduction of married daughters and set'vants. — Where a married woman 
separated from her husband, returned to her father’s house and lived with 
him, performing various acts of service, it was contended that a married 
woman was not capable of making any contract of service ; but tUte court 
held that, as against a wrong-doer, it was sufficient to prove that the 
relationship of master and servant de facto existed at the time of the 
seduction, and that, in the absence of any interference on the part of the 
husband, it was nci competent to the defendant to set up his right to the 
services of his wife as an answer to the action (^•). 

E/ect of proof that the defendant, though he seduced the girl, teas not the 
father of the child of which she was delivered. — If the defendant, though he 
seduced the girl, was not the fatlicr of the child of which she was sub- 
sequently delivered, and did not consequently cause the pregnancy and 
illness, and the consequent loss of service, there is no cause of action 
against him (/). 

Ejfect of the seduction and loss of sermce having been occasioned hj the 
plaintiff's own misconduct and neglect of his parental duties. — It is ex])ectod 
of every parent that he should be jealous of, and watchful over, the honour 
of his daughter, and protect her, as far as possible, from the advances 
and solicitations of notorious libertines. If, therefore, he introduces her 
to profligate acquaintances, encourages improper iiitimacies, and invites 
the injury of which he complains, he has no ground of action for damages. 
Where tlie defendant proposed to marry the daughter of the plaintiff’, 
and was received and entertained as her suitor at the plaintilf’s house, 
and the plaintiff' then ascertained tliat the defendant was a manned man 
and a great libertine, notwithstanding which be allowed him to continue 
his addresses to the daughter, on the strength of certain assurances which 
he gave to the effect that his wife was afflicted witli a mortal disease, 
and could not live long, and then he would marry tin* dauglitcr, and tlie 
defendant ultimatcdy seduced Iier, it was held, that as the plaintiff' had by 
his own misconduct contributed to the injury of which lie complained, ho 
had no ground of action for redress (w). 

Of the parties entitled to maintain an action for seduction. — To entitle a 
party to maintain an action for the seduction of a girl, it must be proved, 

(i) Sjwhjht V. Olivirra, 2 Stark. AO.'j. 1C Law J., Kxoh. 2J10. 

(At) Huffier v. Luff' kin ^ 7 B. & (J. *‘187. (m) lieddie v. Smult, Poake, JllC. 

(b Eager v. (Jrimivood. I Kxfh. Cl ; 
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as we have seen, that the relationship of master and servant existed 
between the plaintiff and the party seduced at the time of the seduction. 
The action may bo brought by any person with whom the seduced girl 
was residing at the time she was seduced, either in the character of a 
daughter and servant, or as a ward and servant, or as a servant only. 
Thus, in the case of an orphan living with a relation, or a friend or 
benefactor, and rendering such domestic attendance and obedience as is 
usually rendered by a daughter to her father, the relation or benefactor is 
the proper party to sue for the wrong done (n). Standing loco parentis^ 
he is Jtermitted to recover damages ultra the mere loss of service, as when 
the action is brought by the actual parent (o). 

Of the lileadings in actions for seduction, — If a declaration by a parent 
for the seduction of his daughter contains no allegation of the loss of the 
service of the daughter, it is bad in arrest of judgment. “ The loss of 
service must be alleged in the declaration, and must be proved at the 
trial, or the plaintiff must fail ” (p). The defendant either pleads “ Not 
guilty,” or that he did what is complained of by the plaintiff’s leave, 
and the plaintiff replies, taking issue upon the plea {q). The plea of 
Not guilty puts in issue both the fact of the seduction and the fact that 
the ])erson seduced was the servant of the plaintiff (r). Under this plea 
the defendant may show that the seduced girl was in the service of a 
third person, and was not at the time of the seduction residing with the 
plaintiir; also that tlio defendant, though he had canial knowledge of 
the seduced woman, was not the father of the cliild of which she was 
delivered, and, consequently, that the confinement and illness, and loss of 
service and expense, were not occasioned by the act of the defendant (s); 
also that the illness and consequent loss of service were not occasioned by 
the act of seduction, but by the defendant’s leaving and abandoning the 
girl after he had seduced her (t) ; also that the seduced woman entered 
the service of her master in a state of pregnancy (m), or that the plaintiff 
was a party to his own dishonour, and by his own imprudence and mis- 
conduct has contributed to the injury of which he complains (.r). 

Evidence at the trial in actions for seduction — Proof of the relationship of 
master and servant. — As the loss of service is the foundation of the action 
for seduction, it is necessary to establish the relationship of master and 
servant between the plaintiff and the seduced girl, as well as to prove the 
fact of tlie seduction itself, in order to make out a case for damages. ,Tlie 


(«) HolPs llep. 45fh note. 

(«) Irwin V. Prnrman, 11 East, 24. 
Ednmnson v. Mactwlly 2 R. 4. 

. {p) Timlal, C. J., Grinnclly. Welh^ 7 
M. * Or. 1040. 

(a) 15 Jk 1(1 Viet. c. 70, Sched. B, 08, 
31 ). 

(r) Holloway v. Abely 7 C. & P. 528. 


Torrrncc v. Gibbinn, 5 Q. B. 207. 

(s) Eatfvr v. (Jrimwoodf 1 Exch. 01 ; 
10 Law j.. Kxcli. 

{t) Boyle V. Brandon, 13 M. it W. 
738 ; 14 Law Exch. 344. 

( m ) Davies v. IVitliatns, 10 Q, B. 728, 
(a:) Beddie v. iicootl, Peake, 310. 
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relationship of master and servant must be shown to have subsisted at the 
time of the seduction, for, if it appears that the relationship was ‘ con- 
tracted afterwards, there is no consequential injury, and no ground of 
action (i/). Very slight evidence of actual service, such as milking cows, 
making tea, nursing children, will suffice to prove the fact of actual ser- 
vice (c). And where a daughter is shown to have been living with her 
father at the time of the seduction, forming part of his family, and liable 
to his control and command, service will be presumed, and proof of acts 
of actual service will bo unnecessary (a). It is not necessary to produce 
the seduced daughter as a witness at the trial, if the seduction can be 
proved aliunde, tln)ugh. the withholding of her testimony may afford a 
strong topic of observation to the jury (b). 

Of the damages recoverable in (wtions for seduction. — In estimating the 
damages to be given to a father who sues for compensation for the loss of 
service of his daughter from seduction, the jury arc not confined to the 
consideration of the mere loss of service, but may give damages for the 
distress and anxiety of mind which the parent has sustained in being de- 
prived of the society and comfort of his child, and by the dishonour which 
he receives ; “ Jthough it is difficult,” observes F^onl Kllcnborough, “ to 
conceive upon whai legal principles the damages can be extended ultra 
the injury arising from the loss of service” (c). The jury also must take 
into consideration the situation in life and circumstances of the parties, 
and say what they think, under all the circumstances of the case, is a rea- 
sonable compensation to be given to the injured parent {d). “ In point 

of form,” observes Lord Kldon, ‘‘the action only pnr|)orts to give a recom- 
pense for loss of service ; but we cannot shut our eyes to the fact, that 
it is an aethm brought by a parent for an injury to her child, and the jury 
may take int«) their consideration all that she can feel from the nature of 
the loss. They may look upon her as a parent losing the comfort as well 
as the service of her daughter, in whose virtue ^he can feel no consolation ; 
and as the parent of other children whose morals may be corrupted by her 
example ” (e). 

Evidence in aggravation of damages — Proof that the defendant made his 
advances to the daughter under the guise of matviniong. — Evidence is inad- 
missible to show that the defendant accom]di.shed the seduction through 
the medium of a promise of marriage, for the pur[)osc of enhancing the 
damages, as the breach of promise constitutes a distinct cause of action, in 
respect of which damages are recoverable by the daughter. “ But you 

(y) Davien v. Wittimm^ 10 Q. H. 720. renve v. GihhinXf 0 (2. Ih 000. 

(z) liuller, J., licnntU v. AUcott^ 2 {b) Farmer v. Joseph. Unit, 403. 

T. H, 1()H ; ante, p. HOI. (v) Inna v. Dearmnn^ 11 East, 30. 

(a) ManndAtr v. I'enn, M. & M. 03:]. (//) Andreas v. Ashep, 8 C. ife J\ 0. 

Jones V'. Jirnwn, 1 Esp. 217. Fores v. Sonthern trood v. Ramsden, cited ib. 0. 
Wilson^ Peake, 77. Coleridge, J., Tor- (e) Redf brd M*Koiv/f ii Ksj). 130. 
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may ask, observes Lord Ellenborough, “ whether the defendant paid his 
addresses to her in an honourable way ” (/). “ Tlie jury do right,*’ observes 
Wilinot, C. J., “ in case where it was proved that the seducer had made, 
his advances under the guise of matrimony, in giving liberal damages ; and 
if the party seduced brings another action against the defendant for the 
breach of promise of marriage, ‘so much the better. If much greater 
damages had been given, we should not have been dissatisfied therewith, 
the plaintiff having received this insult in his own house, where he had 
civilly received the defendant, and permitted him to pay his addresses to 
his daughter ” (g). 

If, in the course of the trial, a promise of marriage is inadvertently 
proved, the jury must be told to exclude the injury resulting to the 
seduced girl from the breach of promise of marriage from their considera- 
tion, and leave it quite out of the question in determining the amount of 
the damages to be recovered by the father and master for the loss of 
service (h). 

Evidence in mitigation o f damages, — The loss that the father sustains by 
the seduction of his daughter depends, to a very great extent, upon the 
value of her previous character. Erimd facie, it is to be presumed that she 
was a moral and virtuous girl at the time of her seduction, and contri- 
buted to the domestic happiness of her parents, but it is competent to the 
defiindant to show that this was not the case, in-order to diminish the loss 
and reduce the damages; and if evidence is given to im[)each the character 
of the girl, it may be met and rebutted by evidence on the part of the 
plaintiff of her i)rc\ ions good character, TJie defendant may call witnesses 
to prove particular acts of sexual intercourse between the plaintiff’s 
daughter and those witnesses prior to the period of the seduction, either 
for the purpose of reducing the damages (/), or for the purpt)scof showing 
that the defendant is not the father of the child, and, therofoi;p, that his 
sexual intercourse with tlie daughter did not occasion the loss of service 
of which the })laintiff complains (I’). It may be shown that the seduced 
girl, [)rior to the seduction, was in the habit of keeping loose company or 
of giving utterance to loose language and immodest remarks ; but before 
witnesses can be called to ])rove the nature of the language or of the 
remarks, she must be pointedly and ex])ressly asked in her cross-examina- 
tion, whether she ever used the particular language or the precise remarks 
intended to be given in evidence against her (/). 

Where the whole of the cross-examination in an action for seduction 
went to show that the party seduced had conducted herself immodestly 

(/) Dodd V. Norris, JJ Campb. 520. (/) Vernj v. U'atkins, 7 C. A’ P. H08. 

Elliott V. Nivklin, 5 Pr. (Ul. (4r) Eager v. Grimirond, 1 Kxch. (Jl ; 

(f/) TaUidae v. DWt*, 5 Wils. 18. 10 Law J., Kxch. 2M(J. 

(h) Ibid. (0 Varpeittvry, Wall, 11 Ad, & E. 800. 
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and kept improper company, witnesses were allowed to be called to prove 
her general good character and modest deportment, and the general 
respectability of the family (/7i). But wdierc the daughter was cross- 
examined to show that she had submitted herself to the defendant’s 
embraces under circumstances of extreme indelicacy, and had been guilty 
of great levity of conduct, Lord Ellenborongh refused to allow witnesses 
to be called to the general character of the daughter, saying she had had 
ample opportunity of setting her conduct right in the course of her re- 
examination (/i). And where evidence was given on the part of the 
defendant to prove that the girl^ previous to her acquaintance with him, 
had had a child by another man, Lord Ellonboruugh restricted the 
eWdence tendered by the plaintift’ in reply thereto to disproving the 
specific breach of chastity alleged by the defendant, and would not allow’ 
him to give general evidence of his daughter’s good character for chastity 
and res])ectability (o). 

Damages recoverable in actions for inducing or persuading wives, sei'vants, 
or tcorhnen, to abandon their duties or neglect the fnlfhnent of a contract . — 
If a servant or coniractor is induced not to perfonu the work or coiiti-act 
whidi he has unuertaken to perform, through the malicious i)ersuasioii of 
the defendant, damages far beyond the value of the subject-matter of the 
contract may be recoverable from the wrong-doer ( p). 'J'ho measure of 
damages is not to be confined to the loss of the services of the servants 
who were actually enticed away, but the jury arc justified in giving ample 
compensation for all the damage resulting from the wrongful act (f/). 
Where the plaintiff alleged that his wife, having left him and livetl a])art 
from him, during which time a considerable fortune was left to her 
separate use, and she, being wdlling to return to the plaintiff, the defendant 
unlawfully persuaded her to continue to live away from the plaintiff, 
whereby lu^lost the assistance of his wife in liis domestic affairs and the 
advantage of her fortune, 3000/. damages were recovered for the w rong 
done (r). 

Indictment for the abduction of married girls under the ages of su teen and 
Ucentg-one. — Wlioever unlawfully takes, or causes to be taken, any unmar- 
ried girl, being under the age of sixteen years, out of the pussessiuii, and 
against the will, of her father or mother, or of any other person liaving 
the lawful care or charge of her, may be indicted and convicted of a rnis- 
deniijanour (s). And whoever fraudulently allures, takes away, or detains 
any woman under the age of twenty-one years, who lias any interest in 
any real or ]>ersonal estate, or is iircsumptivc heiress, or coheiress, or next 

(wi Tifile V. Hitl, 1 C. it P. 1(X). (g) (Junior /istor. L Moore, 15. 

(n) Ihuld V. Burris. !! (!unipl). 5IH. (r) lilnxmort' \. lirrenhonk, Willes, 5H0, 

('d V. 1 Caniph. 4«0. (*) ^5 & m Viot. c. 100, h. 5.0. Hvy. v. 

(/i) lv.roin])mn, J., Lnndeg v. (JyVf 2 JIO Law J., M. C. 45. Itnj, v. 

EH. ± lil. SaO; 22 Law J., Q. IL 4(j;i. Manktehiv, 22 ib. 110. 
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of kin, &c., to any one having such interest, out of the possession, and 
against 'the will, of her father or mother, or other person having the law- 
ful care or clinrge of her, with intent to marry or carnally know her, or 
to cause lier to be married or carnally known by any other person, may be 
indicted for felony; and, if convicted, he is incapable of taking any estate 
or interest in any property of the woman, or in which she shall have any 
interest^ or wliich may come to her as heiress, coheiress, or next of kin 
&c. (0. 

(0 24 & 25 Viet. c. 100, s. 511. 
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SECTION I. 

OF ACTIONS EX DELICTO AND THE PARTIES TO BE MADE PLAINTIFFS IN 
SUCH ACTIONS. 

Parties to he made plaintiffs in particular actions liave already been con- 
sidered — such as actions for wrongful acts interfering with the beneficial 
use and employment of landed property (ante, pp. 53, 54), or obstructing 
the enjoyment of easements, profits a prendre^ and incorporeal rights over 
land (ante, pp. 120-122), actions for nuisances (ante, pp. 1(58-171), 
injuries from fire (ante, p. 212), trespasses upon lands and tenements 
(ante, pp. 241-243), trespass and conversion of chattels (ante, pp. 304- 
807), negligence (ante, pp. 340-344), detention and loss of chattels by 
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bailees (^ante, pp. 376-379), and carriers (ante, pp. 421-424), actions for 
unlawful and excessive distresses (ante, j>p. 468, 469), actions for assault 
and battery and wrongful imprisonment (ante, pp. 503-506), actions for 
malicious arrest and prosecution (ante, pp. 535, 536), actions against 
sherifTs (ante, pp. 578-580), actions against justices (ante, pp. 639, 640), 
actions for libel and slander (ante, pp. 713, 714), actions for fraudulent 
misrepresentation and deceit (ante, pp. 758-761). 

Partins to he made plaintijfs in actions of tort founded on contract — Where 
a contract creates a duty, the neglect to perform tliat duty, as well as tlie 
negligent performance of it, is a ground of action upon a tort. Both the 
non-feazance and the inis-feazance constitute a wrongful act, for which the 
remedy is by action of contract or of tort, at the option of the party 
injured (u). Whenever the goods and chattels or materials of an employer 
arc placed in the hands of a workman to be worked upon, any loss or 
injury to the chattels and materials, from the negligent execution of the 
work, forms a ground of action upon a tort as well as upon a contract. 
So, if I deliver goods to a carrier to be carried for hire, and the goods arc 
b)st or injured through the negligent performance of the work of carrying, 
an action of contract or of tort is maintainable against the carrier, at the 
option of the owner of the goods (.c). 

But it is said to be a rule of law that, wherever a wrong is founded 
upon a broach of contract, the plaintifl* who sues in respect thereof must 
be either a i)arty or j)rivy to the contract, in order to establish a duty on 
th(‘ part of the defendant towards the jdaintifl’, and show a wrong done to 
the latter (y). ^J'hus, where the defendant had contracted wdth the Post- 
ifiaster-tileneral to supj »ly a certain number of stage-coaches, and keep them 
in good working order and condition, and fit for the road, and, through his 
neglect to do tlic necessary repairs, one of the coaches broke down and injured 
tlic coachman, it was held tliat the coachman could not maintain an action 
against the coachmakcr, as the negligence and breach of duty on the part of 
the coachmakcr w ere grounded purely u[)on a breach of contract, and the 
coachman was neither a party nor privy to that contract (r). But every 
p(!rson who exercises an employment is bound, as we have seen, to take 
especial care to do his work so as not to injure another by the negligent 
performance of tliat w^ork, whether what he docs is done merely to please 
himself, or by virtue of a contract made with another (ante, pp. 340-344). 
If materials furnished to a workman to be manufactured or worked^upon 
are injured by the negligent execution of the work, the owner of the 
materials, or the person who furnished them to the w’orkman, is the party 

(«) lioommn v. Brown, 3 Q. B. 520 ; (r) WinUirhallom v. Wnght^ 10 M. & 

11 Cl. & Fin. ]. W. 115. Blnikrmore v. Brist d; Exeter 

{x) Cotjtja V. Bernard, Smith’s Leading Bait. Co,, 8 Ell. & 111. 1040 ; 27 Law J.. 
Chm. 02, 03. Q, B. 107 ; ante, pp. 12, 13. 

(y) ToUit V. Sherstone, 5 M. & W. 288. 
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to be made plaintiff in an action for the neglect of duty; but if the per- 
son or the property of a stranger is injured by the negligent execution of 
the work, the injured stranger is the party to bo made plaintiff (ante, 
pp. 342-344). 

Every person who enters upon the performance of the work of carrying 
merchandise or passengers, is bound to exercise due and proper care and 
skill in the performance of the work, whether the work is done under a 
contract or gratuitously, and every person who has been injured by the 
negligent ])erforinancc of the work of carrying is entitled, as wo have seen, 
to an action against the carrier,, although he is no party to the contract 
under which the work waS done (a). 

There are other cases, also, in which a third person, though not ‘a party 
to a contract, may sue for the damage sustained if it be broken. As, for 
example, if an apothecary administers improper medicines to his patient, 
or a surgeon unskilfully treats him, and thereby injures his health, the 
apothecary and the surgeon will be liable to the patient, although the 
father or friend of the patient may have been the contracting party with 
the apothecary or surgeon : for, thoiigh no such contract had been made, 
the apothecary, if he gave improper medicines, or the surgeon, if he took 
him as a patient and unskilfully treated him, >vould be liable to an action 
for a mis-feazance {b). 

If a mason contract to erect a bridge or other work in a public road, 
which he constructs, but not according to the contract, and the defects of 
which are a nuisance to the liighway, he may be responsible for it to a 
third person who is injured by the defective construction, and he cannot 
be saved from the consequences of his illegal act in committing the 
nuisance on the highway, by showing that he was also guilty of a breach 
of contract, and responsible for it. And it may be the same w'heu any one 
delivers to another, without notice, an instrument in its nature dangerous, 
as a loaded gun, which he himself has loaded, and that other person to 
whom it is delivered is injured thereby ; or if he negligently places it in 
an improper situation, easily accessible to a third person, who sustains 
damage from it, not supposing that a loaded gun Avould have been placed 
in such a spot (c). 

Whenever an action of tort is founded upon a contract, it proceeds 
upon tlie assumption tliat the contract is good in law, and can be enforced 
by action ; if, therefore, the contract is verbal when by law it is required 
to be in writing, no duty is created by it, and an action founded upon such 
contract is not maintainable (d), 

(a) Collett Land. & North-West. Rail. (c*) Parke, B., Longmeid v. Holliday ^ 
Co. Marshall v. ForA, ante, p. 422. fl £zch. 707. Dixon v. Belly 5 M. S, 

^ (2») Parke, B., Lomjmeid v. HoUtday, 0 108. 

Excli. 707. fJladweU v. Uteygally 8 Sc. (fi) Carrington Roots, 2 Ni, ScYf, 

07 ; 5 Bing. N. C. 700. v / j 
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Of the remedies which tenants-in-cmnfnon and joint-tenants have against 
each other, — If two several owners of houses have a river or stream in 
common, and one of them corrupts it, the other shall have an action 
against him for damages. And whenever one tenant-in-common misuses 
the common property, or commits waste, he is responsible to his co-tenant 
in common for the injury he has (lone. If there be two tenants-in-common 
of a wood, and one of them leases his part to the other, who cuts down 
young timber trees and does waste, he shall be punished for a moiety of 
the waste, and the lessor shall recover a moiety of the place wasted : but 
one tenant-in-common cannot maintain an action in the nature of waste 
against the other, for cutting down trees of a proper age and proper 
growth, for this is no injury to the inheritance ; but he is entitled, in an 
action of account, to recover a moiety of the value of the tree (c). 

By the common law, joint -tenants and tenants-in-common had no 
remedy against each other where one alone received the whole profits of 
the estate ; for he could not be charged as bailiff or receiver to his com- 
panion, unless he actually made him so ; hut by 4 & 5 Anne, c. 16, it is 
provided, that joint-tenants and tcnants-in-common, and their executors 
and administrators, may have an account against the others as bailiffs, 
for receiving more than comes to their just share or proportion. 

fiifjhts of the survivor of two joint-tenants or tenants-in-emnmon, — In case 
of the death of two joint-tenants of lands or chattels, the whole interest in 
the property passes, as we have seen, to the survivor ; but in the case of 
the death of one of two tenants-in-common of real property, the share and 
interest of the deceased passes to his heir-at-law, and in the case of a 
tenancy-in-comnion of chattels, to the personal representatives of the 
deceased. But in the case of the death of one of two tcnaiits-in-conimon 
of a patent, the, right of action for infringement of the patent in the life- 
time of the deceased tenant-in-common survives to the other, and the 
latter is consecpiontly entitled to recover the whole of the damages (/). 

Trustee aM cestui qne trust. — In the case of a permanent injury to real 
property in the occupation of a tenant to whom it has been demised by a 
cestui (jne trust, the trustee in whom the legal estate in reversion is 
vested is the i)roper }>arty to sue for the injury to the reversion, and not 
the cestui que tru.st, who has only an equitable interest. “ The cestui que 
trust,” observes TIndal, C. J., “has no interest in law; if he enters, his 
possession is considered the ])ossession of the trustee, and any disposition 
made by him and adopted by the trustee is considered the disposition of 
the trustee ” (//). 

Trustees of public works, boards of health, and corporate bodies aro 

(tO Mart If n v. Knowllifs, 8 T. R. 145 ; Co., 2 Ell. A- Rl. 09. 
ante, pp. 2(K), 241. (ij) VaUunce v. Savage, 7 Bing. 599. 

{/) Smithy. Lomi, it North-Weal, Hail. 
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entitled, as we have seen, to sue either in their corporate name orjn tlie 
name of their clerk, treasurer, or some public officer, according to the 
provisions of special acts of parliament, clothing them with particular 
statutory powers (ante, p. 673). 

Owners and bailees of goods. — We have seen that many persons who 
have only a special property in goods may maintain an action for damages 
done to them, or for the conversion, detention, or loss of them (ante, 
pp. 304-307, 378): such as a carrier, who is the mere inistrument of con- 
veyance, or a workman, to whom goods have been sent to be repaired 
or worked upon, or a warehousc,-koc])cr, who has them for safe custody, or 
an auctioneer or shopkccj)er, to whom they have been sent to sell (/i), or 
the master of a vessel, or of a canal boat, who is intrusted wdth’the pos- 
session and management of the vessel or boat, and its tackle and fur- 
niture (i), and mary others to whom goods have been delivered for a 
special purpose, and who do not protend to any absolute property in 
them {k)» 

Muster and sen'ant. — The master is entitled, ns wo have seen, to 
maintain an action for damages for a personal injury to iiis servant, 
whereby he has been de[)rived of the services of the latter, and for 
expenses incurred by him in curing his servant’s personal injuries, and 
recovering the benefit of Ids services, ‘‘ Courts of justice have allowed all 
the circumstances of the case to be taken into consideration with a view' 
to the calculation of the damages” (/). The master may claim, and will 
be entitled to recover, damages not only for the loss of the services of his 
servant up to tlie time of the commencement of the action, but, if the 
servant continues disabled, down to the time when it aj)pears by the 
evidence tliat the disability may be expected to cease (m). A parent 
whose child was, before the injury it sustained, ca])able of performing acts 
of service, may, as we have seen, maintain an action for damages for the 
loss of the services of the child, if he can prove that the child was living 
with him, and rendered him some sort of personal service (??). The ser- 
vant himself, also, is entitled to an action for the damage he has Sustained 
by the tortious act ; for loss of wages, bodily pain, and the expenses lie 
has incurred in procuring medical advice and medicine, food, and lodging, 
which would otherwise have been provided for him by his master. Tlic 
servant himself who sustains bodily pain and anguish, is the only party 
entitjed to damages in respect thereof (o). 

(h) WiWmmstv. Millington, 1 H. Bl. BA. (m) Hodmll v. StalUhrans, J I Ad. & E. 

CohvcU y. Heevps, 2 CoTnpb. 570. .‘)01 ; post, oh. 22. PnospuCTivE Da- 

(i) Pi/tM V. (t'ainrtt. 1 Sulk, 10. Moore aiagks. 

V. Huhhmm. 2 IL Ad. ftl7. (/,) Ante, pp. 804, 808. Hall v. Hoh 

(A) Martini Coh-n. 1 M. .t S. 147. hnuhr, 4 B. & C. m2. 

(/) Abbott. C. J., Hull V, Hollander, (o) Gladtvell v. Sleggall, !) Bing. N. C. 

4 B. dr C. 0(5:3; unte, pp. 80-1, 804. 736. 
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Husband and wife* — If a man marries a woman seised in fee of certain 
lands and tenements, he gains a freehold interest therein in right of his 
wife ; and if he is the actual occupier of them, he is, of course, entitled to 
sue for all damage -done to his beneficial occupation and enjoyment of the 
property. If the wife, on her marriage, was possessed of chattels real, 
such as leasehold interests, estates by statute merchant, statute staple, <&c., 
the husband will be entitled to them as a gift in law, and may, during the 
marriage, deal with them as tlie absolute owner of them ; but if he fails to 
make any transfer or disposition of them in his lifetime, and his wife sur- 
vives him, she will then take them by survivorship. The husband cannot 
devise them, but he may transfer them by deed (/>). If the wife’s estates 
have, prior to the marriage, been conveyed to trustees, the husband will 
then have no legal interest in the property, and no right to maintain an 
action for any damage that may be done to it. 

If the husband, liaving an interest in the wife’s real estate, grants 
leases thereof during their joint lives, reserving rent to himself and 
making his wife no party to the lease, then, as the reversion is in the 
husband, lie is the proper parly to sue for damage done to his rever- 
sionary estate ( 7 ), and for doulilc value under 4 Geo. 2 , c. 28, for holding 
over .by tenants after notice to tpiit (r). If a feme sole hath a right 
to liave common for life, and she marries, and tlie husband is hindered 
in his enjoyment of the right of common, he alone may have an action 
for damages (.v). 

Joinder of husband and wife as plaintiffs. — Actions for the conversion 
of tlie goods of a fane covert before her marriage, and for wrongs done to 
her before marriage, should be brought by the husband and wife jointly, 
as the chose in action in case of the death of the husband would survive 
to the wife ; and if the wife sues alone on such chose in action, she will bo 
entitled to damages, unless the non-joinder of the husband is pleaded in 
abatement (t). The niavriage operates, as we liave seen, as an absolute 
gift ill law to the liiisbaiid of all the goods and chattels and personal 
property of the wife. The husband, therefore, after the marriage, may 
demand possession of the chattels of the wife in the hands of a stranger ; 
and if the latter has no lien upon them or right to detain them, and 
refuses or neglects to deliver them up to the husband, the latter may 
maintain an action for the detention or conversion of them without joining 
the wife, as the tort is to the husband : but if the action is brought for^the 
conversion of deeds and securities relating to property and choses in 
action which would survive to the wife in case of the death of the hus- 

(s) /fffArr V. , 2 Bulstr. 14. 

(/) MUuer v. :) T. U. 027. 

Mortjan v. Ctibitt, 0 FiXcli. 012. Dalton 
V. Mid. Count. Bail. Co., 13 C. B.474. , 

3a 


( jf) Bac. Abr., lUnoN ani» Fr-MK, C. 
(f/) WoW» V. JiarrhoHy 0 Al. & W. 112. 
(/•) llarcrmrt v. Wyman, 3 Kxch. 824; 
18 Law J., Kxcli. 453 ; ante, p. 241. 
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band, the wife would be properly joined with the husband for con- 
formity (?«). 

So absolute is the husband's right to all chattels and personal pro- 
perty which come to his wife’s hands after marriage, that if the ivife buys 
wearing apparel out of money settled to her separate use, and received by 
her from her trustees, sucli wearing apparel vests by law in the husband 
as the legal owner thereof ; and the same rule ])revails with regard to 
money and all kinds of personalty, as soon as it is placed by the trustees 
in the hands of the wife in the execution of the trusts (a?). In actions for 
the recovery of damages for a personal wrong or violence done to the wife, 
where the action w'onld survive to her in £lie case of the death of her hus- 
band, the wife ought to.be joined as a plaintiff, although the declaration 
sets forth and claims some special damage accruing to the husband ; but 
'where there is no injury to the person of the wife, and the action would 
not survive to her, the wife ought not to be joined, she having no legal 
interest in the damages to be recovered (i/\ The husband, for example, 
is alone entitled to sue for the loss of the services of his wife through the 
tortious act of th'' defendant, and for the expenses he has incurred in 
doctors and nur'^es in curing her of injuries resulting from an assault 
upon her by the defendant ; but when damages are sought to be reco- 
vered for the bodily pain suffered by the wife from personal violence, 
or for injury to her personal feelings from slanderous attacks upon her, 
the wdfe must be a plaintiff in the action, and the husband be joined with 
her for conformity (z). 

By the old law, therefore, it was often^ necessary to bring separate 
actions for the recovery of the entire damage resulting from an injury to the 
person of the wife, in one of wdiich the husband alone w'as made plaintiff, 
and in the other the wife was joined for conformity ; but now, by the 
Common Law Procedure Act, 1852, s. 40, it is enacted, that in any 
action brought by a man and his wife for an injury done to the wife, in 
respect of wdiich she is necessarily joined as co-plaintiff, it shall be lawful 
for the husband to add thereto claims in his own right, and separate 
actions brought in respect of such claims may be consolidated if the court 
or a judge shall think fit ; but it is provided that in the case of the death 
of either plaintiff such suit, so far only as relates to the causes of action, 
if any, which do not survive, shall abate. 

If a defendant has been guilty of a fraudulent representation that a 
chattel is fit for use, knowing tliat it is not, and making the repre- 
sentation in order that the chattel may be used by the plaintiff’s wife, 
and the wife uses it and is injured, both the husband and wife may be 

(w) Aijlinpy, Whivht^r, 0 Ad. E. 2M). (y) Savitfe v. Sweeny^ 4 B. Ar Ad. 52?b 

(.r) Came v. Brice, 7 M. & W. 1H3. {z) Denyate v. (i^ardiwer, 4 M. & W. 6. 

Birdy. Peayrwm, IS C, B. 040. 
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properly joined in an action for the deceit, bat the mfo cannot b# joined 
with the husband where the action is founded merely on a breach of 
warranty without proof of wilful deceit («). If a party professing to sue 
as the husband of an injured female is not in truth her husband, he has 
no i*ight to maintain the action. It is a good plea in bar, therefore, to 
an action professing to he an action by husband and wife for an injury 
done to the wife, to plead that the female plaintiff is not the wife of the 
male plaintiff (b). 

Where husband and wife were seised of a messuage for their joint 
lives and the life of tlio survivor, and all the estate and interest of the 
husband became vested in the defendant, who permitted waste during the 
lifetime of the husband, it was held that th^ wife, who survived her 
husband, could not maintain an action against the defendant in respect of 
such waste (c). 

Actions by married women after a judicial separation^ or an order for 
protection, — When a married woman is living separate from her husband 
under a decree for a judicial separation, she is considered as a feme sole 
for the purpose of suing for damages for any wrong or injury that she 
may have sustained (d). But until a decree for a judicial separation has 
been obtained, slic ought, although she is living apart from her husband, 
to sue in his name for any trespass that may have been committed in her 
dwelling-house (c). 

Infants have a right to sue by guardian or proclicin ami to recover 
damages for injuries done to their persons or property through the tortious 
act of another. 

lleir-at-laiv, devisee, and personal representatives. — All causes of action 
in respect of injuries of a continuing nature to real property descend with 
the property to the heir-at-law on the death of the ancestor, or vest in 
the devisee, remainderman, or personal representativo, in whom the legal 
estate in the land may be vested by deed, will, or administration (/). 

The heir-at-law is the proper party to maintain an action for the 
entire damage resulting from a nuisance of a continuing nature to land 
which comes into his possession by descent. Thus, where one John 
Bolf built a house so near to the house of Richard Rolf that the 
eaves of his said house did overhang the house of Richard, and pour 
water thereon, and afterwards both John and Richard died, and their re- 
spective houses descended to their respective sons and heirs-at-law, and 
the heir of Richard, on request made to him by the heir of John, dicl not 

reform the wTong, whereupon the latter brought an action against the 

• 

(«) Lonffmdd v. Holliday, 0 Kxeli. (rf) 20 & 21 Viet. c. 85, s. 26; ante, 
701. ■ pp. 778, 781. 

(A) Chaniler v. Lindsey, J6 M. & W. . (t) BoyyeU v. Frier, 11 East, 601. 

82. {,/*) Vivian v. Champion, 2 Ed. Kaym. 

(c) Bacon v. Smith, 1 Q. B. 345. 1120, 



820 THE LAW OF TORTS ACTIONS EX DELICTO. [CHAP. XX. 

heir o^Richartl, who did demur in law, it was adjudged that the action 
was maintainable, because the defendant did not on request reform the 
nuisance which his father had made, but suffered it to continue, to the 
prejudice and damage of the plaintiff, son and heir to him to whom the 
wrong was done (g). 

So, where a nuisance erected on the land of a devisor in the lifetime 
of such devisor was continued afterw^ards in the time of the devisee, it 
was held that the devisee should have an action for it, for the continuance 
thereof is a new erecting of such nuisance (/^). If the land or tenement 
is in the occupation of a tenant, the latter is, as we have seen, the proper 
party to sue for damages in respect of the immediate injury done to his 
possessory interest, and ^o his use and enjoymcuit of the property ; and 
the heir must sue for the damage done to his reversionary estate (ante, 
pp. o;!, 54, 120-122, 1(58, U50, 212, 241,242). 

Wlien the reversionary interest of a deceased leaseholder, who has 
underlet the premises demised to him, becomes vested in his personal 
representatives, they are, of course, the pi oper parties to sue for damages 
in respect of permanent injuries to the property of a continuing nature, 
diminishing the value of their reversionary estate (ante, pp. 108, 241). 
When the damage done to real property was not of a continuing nature, 
but accrued wholly in the lifetime of the testator, the heir-at-law, devisee, 
or reniaindornian, could not sue in respect of it ; neither could the 
personal representative, in consequence of the old maxim of the common 
law, actio personaJis moritur cum persona. Thus, if trespassers entered 
iqjon the land and cut down trees, or gathered, carried away, and sold 
growing cro[)s and fruit ; or set fire to buildings, and caused them to be 
utterly coiisuniod, the heir could not sue, because the ultimate damage 
was sustained in the lifetime of the ancestor, and the personal repre- 
sentatives could not recover the damages that had been sustained, 
because they were personal to the deceased, and the remedy died with 
him (/■). 13ut by 3 & 4 Win. 4, c. 42, s. 2, reciting that there was.no 
remedy provided by law for injuries to the real estate of any person 
deceased, committed in his lifetime, it is enacted, that an action of 
trespass or case may be maintained by the executors or administrators 
of any person deceased for any injury to the real estate of such person, 
committed in, his lifetime, for which an action might have been main- 
tained by such person, so as such injury shall have been committed within 
six calendar months before the death of such deceased person, and 
provided such action shall be brought 'within one year after the death of 
such person. 

Cv) ^ Ill'll. 4, 10; 01 I’fl. 0, Vouchor, (A) Smney. Jiaru'Lthf Cm. Jac. 201. 

272, citc»l in Pi-nrmlttovk's caso, u Co. (i) Adorn v. /iristof^ 2 Ad. Jb K. OKO. 

101 a. GUhn V. Boddhnjton^ cited 5 TJ. Ruunwnd v. Fitck, 2 C. M. Sc Ih 597. 

^ C. 20K. 
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On the death of an owner of goods and chattels in the hands of 
bailees and depositaries the right of property in the chattels vests in the 
personal representatives, and if the bailee has no lien upon them, or 
interest in them, or right to detain them as against the owner, the 
personal representatives may (]eniand possession of them ; and if the 
bailee refuses to deliver them he may be sued for the detention ot con- 
version of the property (!’)• Being themselves the owners of the property 
on the death of the testator or intestate, they are the proper parties to 
sue in respect of trespasses committed by persons who take the goods out 
of tlieir actual or constructive jjossession, or out of the custody of their 
servants or agents (/) ; but they cannot sue in resj)ect of any detention or 
conversion of tlie property in the lifetime of the deceased owner, nor for a 
trespass in taking it away, by reason of the maxim actio personalis 
mm'itur cmn persona. To remedy this inconvenience, it was enacted by 
4 Ed. 3, c. 7, that executors shall have actions for a trespass done to 
their testators in respect of the 'goods and chattels of the said testators 
carried away in their lifetime, and recover their damages iii like manner 
as they whose executors they be should have hi\d if they were in life. By 
25 Kd. 3, c. 5, the benefit of this statute is extended to the executors of 
executors ; and it has been held that administrators arc within the 
equity of the statute. It has been held that an action is maintainable by 
executors upon this statute against a defendant for cutting down and 
carrying away a growing croj) of wheat from the testators land in his 
lifetime, because corn growing is*a chattel ; but that if the defendant had 
cut down the corn and let it lie, no action would have been maintainable 
by the executor ; nor if the grass had been cut and carried away by the 
defendant, because the grass is j»art of the freehold {in). 

As actions for personal wrongs die with the [)erson, it follows that 
executors and administrators cannot maintain an action for a libel upon 
their deceased testator or intestate, or for an assault or false imprison- 
ment, or any act of negligence or violence causing injury to the person, 
not ending in death. But if the declaration of the cause of action, 
thougli framed in tort, is in substance for a breach of contract which has 
damaged the personal estate of the testator, the action is maintainable, 
as the substance, and not the form, of the thing must be regarded. 
Thus, if a person contracts with a coach-proprietor to, be safely and 
securely carried from one place to another, and through tl^c negligegce ol 
the servant of such proprietor the coach be overturned, in consequence ot 
which the passenger so contracting dislocates or fractures a limb, and 
owing to his confinement in procuring a cure, his personal property 
sustains an injury ; although he, during his lifetime, might sue the 

(Ar) //ir;)///A V. 10 East, 292 ; auU», ( 1 ) ytr/wwis v. Cro. Jac. 1 13. 

pp. 004-900, 370-3«0. (in) Hmerson v. JKinerson^ 1 Ventr. 187. 
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proprietor in assumpsit or tort, still his representative may after his 
death maintain an action on the contract to carry him safely, and recover 
damages for the injury which has accrued to his personal estate from the 
breach thereof. Where the plaintiff suing as administrator set forth in 
his declaration that the defendant was employed by the intestate in his 
lifetiifle to act as his attorney to investigate the title to an estate to be 
conveyed to such intestate as purchaser, that the defendant entered upon 
the employment, but neglected to investigate ihe title, and caused the 
intestate to accept a defective title by representing it to be a good title, 
showing special damage to the personal estate, it was held that the action 
was clearly maintainable, as the intestate in his lifetime might have sued 
ill contract as well as in tort (n). Brt as regards personal injuHes un- 
connected with contract causing the death of the party injured, it has 
been enacted, as we have seen, by tlic statute 9 10 Viet. c. 93 (ante, 

]). 338), that whenever the death of a person has been occasioned by any 
wrongful act, or by neglect or default, su'eh as if death had not ensued 
would have entitled the injured party to maintain an action and recover 
damages in respect thereof, then the person who would have been liable if 
death had not ensued shall be liable to an action for damages, to bo 
brought in the name of the executor or administrator of the person 
deceased. 

Actiotis hy lulministrlitors — Title by relation . — An action is maintain- 
able by an administrator for a wrongful seizure by the defendant of the 
intestate's goods made between the death of the intestate and the grant of 
the letters of administration (o); and an action is maintainable in respect 
of goods wrongfully sold after the death of the intestate, and before the 
grant of the letters of administration {p). 

Assignees of bankrupts, with leave of the Court of Bankrujitcy, and not 
otherwne, may commence and prosecute any action or suit which the 
bankrupt might have prosecuted, and the costs they are put to may bo 
allowed out of the bankrupt's estate ( 7 ). In all actions by and against 
assignees of a bankrupt, the character in which the plaintiff or defendant 
is stated on the record to sue or be sued is not in any case to be consi- 
dered in issue, unless it is specially denied (r). 

Transfer of rights and liabilities ex delicto to assignees of bankt'upls . — We 
have already seen that all the real and personal estate and effects (except 
copyludd) of baukrupts are vested in the assignees (ante, pp. 290-292). 
The assignees, therefore, arc the proper parties to maintain an action for 
injuries done to real or personal property, which has become vested in 
them by reason of bankruptcy {s) ; but they cannot maintain an action for 

(/#) Knights V. Qnnrles, -1 ISloorc. 541. ( 7 ) 12 & l.S Viet. c. 100, s. 15:J. 

(n) Tharpe v. hlttiilirood, 5 M. & Gr. (r) Itcg. iieu. Hil. T. 10 Viet., 1 Kl. 

^'^7. PI. App. Ixxix. 

(pj Foster v. Bates, 12 M. & W. 2 >0. . («) Afictudl v. Hughes, 0 Bing. 080. 
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injuries to the person of the bankrupt. Tliej cannot sue, for example, for 
damages for a libel upon him, although the injury occasioned thereby to 
the man's reputation may have been the sole cause of his bankruptcy ; 
nor can they sue for damages for an assault upon the bankrupt, or for 
the seduction of his servant (^) ; and the same may be said of some 
personal injuries arising out of breaches of contracts, such as contracts 
to cure or to marry ; ancf if in these cases a consequential damage to the 
personal estate follows from the injury to the person that may be so 
dependent upon, and inseparable from, the personal injury, which is the 
primary cause of action, that no right to maintain a separate action in 
respect of such consequential damage will pass to the assignees. But 
where the primary and substantial cause of action is not, properly speak- 
ing, personal to the bankrupt, but the injury to the person is the conse- 
quence of an injury to tlio personal estate, the injury to the personal estate 
is the primary and substantial cause of action, and such right of action 
will pass to the assignees as part of the personal estate (m). 

Where a plaintilT who had become bankrupt complained that the 
defendant had seized his goods under a false and pretended claim of right ; 
that he was thereby much annoyed and prejudiced in his business, and 
believed to be insolvent ; and that by means of the premises certain of his 
lodgers, being induced to believe that he was in embarrassed circum- 
stance^ and that the defendants were entitled to seize the goods for a debt, 
quitted the house, and the declaration thei^ claimed special damages, it 
was held, that as the jury were entitled upon the declaration as it stood 
to give vindictive, damages for the personal injury far beyond the mere 
value of the goods, a plea of the bankruptcy of the plaiutilT, and of the 
transfer of the causes of action to the assignees, afforded no answer to 
the plaintift’’s claim (.r). “ There is no doubt,” observes Lord Camp- 

bell, “ that n cause of action which is exclusively confined to injury to 
property will pass to the assignees, but there is a difhculty when there is 
a mixed case of injury to the person and injury to property. It may bo 
that in such a case the law will give an action to the bankrupt for the 
personal injury sustained by him, and an action to the assignees for the 
injury done to the property ” (//). 

If the bankrupt, notwitbstanding his bankruptcy, continues in the 
possession and occupation of land wbicli has been demised to him, he may 
maintain an action for trespasses or injuries done to the land, if tho 
assignees do not interpose and take the lease. But if be goes away and 
abandons the possession of tho premises, he has no right of action (^), 

(/; Howard V. Crowlhtr, 8 M, & W. (.r) Brewer v. TireWy \ 1 A* W. (V25. 
00 1 . (»/) Bofjen v. Spence y 12 Cl. & Fin. 

in) Drake v. Beckhmiy 11 M. & W. 720. 

310. (z) Clark v. Calvert ^ 8 Taunt. 752. 
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unless he returns and resumes possession with the assent of the assignees 
or the landlord, before any otlier person has entered and become the occu- 
pier of the property (a). If the assignees think fit to take to the lease, 
they are then the proper parties to sue for any trespass or injury com- 
mitted upon the demised premises (^). 

Right of the assignees to the bankntpfs wife's chases in action. — When 
a right of action of the bankrupt’s wife is of such a character that if vested 
in the bankrupt alone, it would have passed to the assignees, such right 
of action passes to the assignees, subject to the condition that it is 
reduced into ])ossession by them during the joint lives of the husband 
and wife, and that may be done in a joint action by the assignees and the 
wife (c). 

Of the niimhet' of the ^jlamtijf 's in actions ex delicto — Joint and separate 
rights of action. — Joint-tenants of lands, and all persons having a joint 
interest in property, real or personal, should be joined as plaintills in 
actions for damages for injuries done to their joint property (ante, 
pp. 54, 1G9, 171, 3(^0, 307, 340, 344). Tenants-in-common should, as we 
have seen, be joint d as plaintiffs in actions for injuries to their common 
property, such as trcsjiasscs upon their land, nuisances to their estates, 
and for all trespasses and injuries to their common property ; because, 
though their estates are several, yet the damages survive to all, and it 
would be unreasonable for them to bring several actions for one single 
injury (cl). If a nuisance tu^the land of two tenants-in-eommon be con- 
tinued after the dcatli of one of them, the devisee of the deceased tenant- 
in-common should join the survivor in an action for sucli nuisance (e). 

Assignees in bankruptcy and insolvency taking a joint interest as 
trustees of a bankrupt’s or insolvent’s estate should all be joined as plain- 
tiffs in an action brouglit by them in their representative character in 
respect of injuries to such estate (^f). 

lint parties cannot properly be joined as plaintiffs in an action whore 
the wTong done to one is no wrong to the other, as in the case of false 
imprisonment, assault, and })ersonal injuries (g). Jf .slander is published 
concerning two partners, containing imjmtations injurious to them in 
their trade and affecting their joint interests, they may sue jointly for 
damages (h). 

IVovision is made, as we shall presently sec (post, s. 3), by the Com- 
mon Xaw JVocedure Act, 1852, for amending a non-joinder or mis-joinder 

(«) Tnpham V. Dent. 0 Binjy. 015. (r) Bac. Abr., Joint-Tenants, do. K. 

{}•) JIantovk Cnffyn.H (f) Sndgrove v. Hart. ‘2 Stork. 424. 

(r) Ilirtihcll V. Atexumler^ •*)(» IjOW J., Jones \. Smith, 1 Exch. 851. 

!*■ Utirmlt V. Cotthis, ante. p. 504. 

(ft) Afitp, pp. .^,4, 100 , 212. Jfare v. (h) Lc Fnnu v. Matmhmm, 1 II. L. C. 
Cetey, Cro. Eliz 143. Some v. Banvish, 637 ; oiite, p. 713. 

Cro.Jac. 231. 
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of plaintiffs* cither before or at the trial, upon such terms as the court or 
a judge may think proper. 

By 23 24 Viet. c. 126, s. 19, it is enacted, that the joinder of 

too many plaintiffs shall not be fatal, but every action may be brought 
in the name of all the persons in whom the legal right may be sup- 
posed to exist ; and judgment may be given in favour of the plaintiffs 
by whom the action is brought, or of one or more of them, or, in case of 
any question of mis-joinder being raised, then in favour of such one or 
more of them as shall be adjudged by the court to be. entitled to recover: 
Provided always, that the defendant, though unsuccessful, shall be en- 
titled to his costs occasioned by joining any person or persons in whose 
favour judgment is not given, unless otherwise ordered by the court or a 
judge. 


SECTION II. 

OF ACTIONS EX DELICTO AND THE PAIITIES TO UK MADE DEFENDANTS IN 
SUCH ACTIONS.* 

Parties to he made defendants in ])articular actions have already been 
considered ; such as actions for the infringement of rights naturally inci- 
dent to the possession and ownership of land (ante, p. 54), or for disturb- 
ance in the enjoyment of easements, j)rivilegcs, and incorporeal rights 
(ante p. 122), actions for nuisances (ante, pp. 160-171), actions for 
trespasses and injuries to real property (ante, p. 242), and for the seizure 
and conversion of ehattijls (ante, p. 306), for injuries to the person and to 
property from negligence, and voluntary and involuntary trcsj)asses (ante, 
j)p. 340-314); for the loss of goods delivered to a bailee or common 
carrier, or his servants, to be carried (ante, pp. 423-425) ; goods wrong- 
fully taken under colour of a distres.s for rent (ante, pp. 468, 469) ; 
actions for an assault and for false imprisonment (ante, pp. 504-506) ; 
for malicious arrest, malicious prosecution, and malicious abuse of •legal 
process (ante, p. 535) ; for wrongs done under colour of legal process 
(ante, pp. 578-580); or a warrant of ju.sticcs (ante, pj>. 639, 640); or in 
the, negligent execution of statutory powers or authorities (ante, p. 673) ; 
or for libel and slander (ante, pj). 713, 714) ; or fraudulent misrepresenta- 
tion and deceit (ante, pp. 761-763). 

Liabilities of tenants-in’Common. — If one tcnant-in-common misuse that 



826 THE LAW OF TORTS — ACTIONS EX DELICTO. [CHAP. XX. 

which he has in common with anotlier, he is answerable to the other in 
an action as for misfcazancc («). He is responsible to his co-tenant-in- 
common, as we have scon, for cutting down trees, or pulling down walls, 
or the doing of any act tending to the lasting injury of the common 
property (^•). An action for a trespass is niamtainable by one tenant-in- 
common against his co-tenant-in-commbn for digging and carrying away 
brick-earth or turf, as it destroys the subject-matter of the tenancy-in- 
coramon, and amounts in contemplation of law to an actual ouster (/). 

Liahilities eu' delicto of corporations, — A corporation by accepting a grant 
of land from the crown upon certain conditions as to the repair of sea- 
walls and defences, may render themselves liable to an action of tort at 
the suit of any party sustaining any private and peculiar damage from 
the non-repair of such sea-walls, &c. {m), A corporation may also be made 
responsible in an action for a trespass in breaking and entering a close, 
and for seizing" goods, for every corporate body is liable in tort for the 
tortious acts of its agents and servants acting in the ordinary service of 
the corporation, without any order or authority under its common seal (?*). 
A corporation nia) give a warrant to distrain without deed, and thus 
render itself responsible for a wrongful distress, and the jury may infer 
tBe agency of the corporation in the matter of a wrongful distress or 
seizure of goods from the fact of their having received the proceeds of the 
seizure (o). 

An action for a wrong lies against a corporation where the thing done 
is within the purpose of the corporation, and it has been done in such a 
manner as to constitute what w'ould be an actionable wrong if done by a 
private individual. Therefore, where an action was brought against the 
London General Omnibus Company for interfering with the rights of the 
plaintiff, by driving their omnibuses in such a manner as to molest him in 
the use of the highway, it W’as hcM that as the company w^RvS incorporated 
for the purpose of driving omnibuses, and the whole of the wrongful acts 
charged in the declaration of the cause of action were acts connected with 
the driving of their vehicles along the public highway, .and were, there- 
fore, within the purpose of their incorporation, an action for damages was 
maintainable against them. “ We think it extremely important,” observes 
Erie, J., “ where such companies admit that they have in fact intentionally 
committed a wrong, that the public should have a remedy against them, 
and qot be driven to. an action against their servants and others whom 

(i) Ld. Kenynn, C. J. Martyn v. (w) Mayor, dc. of Lyme Beyh v. i/ieii- 
Kmmllys, H T. K. U5. ley, \ Uinj?. N. C. 240. 

(/• J C. J., JVnkmuiH V. Soper, Qi) M(iuuflv.Mttnm.Binl.Co.,^'M.Sr. 

J Ld. Ua.vni. 7;}7. CuhUl v. Purler, ante, (ir. 452 ; 5 Sc. N. U. 457. 

{o) Smith V. Dirm, Qas Co., I Ad. & 
(1) mikitison V. nufjymlh, 12 Q. B. E. 520. 
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they have employed^ and who may be entirely incapable of giving the 
recompense which the law may award” (p). 

A corporation may become liable in damages for the improper and 
careless construction and management of dangerous premises and dan- 
• gerous machinery (q) ; for an assault and battery, or false imprisonment, 
committed by its servants in the exercise of its orders, or in the discharge 
of their duty, without proof of any authority under seal from the corpo- 
ration (r). But where a corporation have employed a solicitor to con- 
duct legal proceedings, the corporation are not necessarily liable for 
unlawful acts of which the solicitor may have been guilty in the con- 
duct of the proceedings (.9). A corporation aggregate may, as we have 
seen, be made responsible for the negligence and unskilfuincss of its 
servants in the execution of the ordinary work and business of the cor- 
poration, without any proof that the work was ordered under the common 
seal {t). 

It has been thonglit that an action for a malicious prosecution is not 
maintainable against a corporation aggregate (?/), but express malice may 
be imputed to, and proved against, a corporation, and an action of libel 
may consequently be maintained agaiiist a corporation for the publica- 
tion of libelloub intelligence through the medium of their servants, 
acting in the course of their ordinary employment in the management 
of an electric telegraph (.r). If it be essential to the conversion of 
property by a corporation that the act of conversion should have been 
authorised by them under their common seal, a jury may, from proof 
that the conversion was committed by the servants and agents of the 
corporation in the exorcise of their ordinary employment and service, 
presume that the act w^as done under the common seal (y). But in the 
case of corporations called into existence for trading purposes, and carry- 
ing on trade through the medium of their servants and agents, the cor- 
poration may be made responsible for a conversion of property by such 
servants and agents, acting in the ordinary course of their employment 
in the business of the coj^oration (^). If the wrongful act was not done 
by the servant or agent of the corporation in the exercise of his ordinary 
employment, or in discharge of his ordinary duties as servant of the cor- 
poration, it must bo shown that the corporation has ratilied and adopted 
the act. 

(/i) Green v. LnnU, Gen. Out. Co.^ 29 ante, p. 070. • 

Law J., C. P. 10. (m) Steeens v. Afid. Co. Rail, Co., 10 

(y) Coivley v. J/oyor, itf. of Sunderland^ Kxflt. ;152. 

ante, p. -‘1^32. (.r) H' hit field v. S. E. R. Co., 27 Law 

(/) Eastern Co. Rail. Co. v. Rroom, J.. Q. 11. 229; 1 Ell. 111. Sc Ell. 121. 

0 K.\cli. 914. Goff \. Gt. Earth. Rail. Co., (y) Yarlmronyh v. Rank of England^ 
ante, p. 490. 10 East, 0. 

(s) Etftfinglon v. Mayor of Lichjield, (r) Giles v. Taff Vale Rail, Co.^ 2 Ell. 
6 Kll iV lil. il2. & 111. 631. 

(<) Scott V. Mayor^ dr. of Manchester ^ 
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When a joinUstoch comjxiny is responsible for the tortious acts of the 
directors and managers. — We have already seen that railway companies 
atid joint-stock companies are responsible for the tortious acts of their 
directors and managers, when acting in the discharge of their official 
duties, and within the scope of their authority as the managers of the 
company (ante, pp. 40(), 50(>). Where the plain till’ sot forth that he was 
entitled to certain “ oar-marked shares” in a railway company; that these 
shares had been WTongfully declared forfeited ; that the forfeiture had 
been confirmed at a general meeting of the shareholders of the company, 
and the shares directed to be sold ; it was hold that there was a good 
cause of action against the company. So, where the directors had been 
guilty of a wrongful act of omission in not registering the plaintiff’s name 
in their books, whereby tlie plaintiff was deprived of the ordinary privi- 
leges of shareholders, and of any profits that might have arisen upon the 
sluires, it was held that the company was rcs 2 )onsible for the wrongful act 
of the directors (a). 

Butwdicre the directors have acted beyond the scope of their authority 
the company is noc resjmnsiblc for their acts, but the directors themselves 
arc the parties lo be made res 2 )onsible in damages. Thus, where direct(»rs 
have signed false and fraudulent reports of the state and circumstances 
of a joint-stock company, such directors, and not the company, are the 
})roper parties to be sued for the damages resulting from the misre 2 )re- 
sentation. Xo body of shareholders can authorise directors to put forw'ard 
fraudulent reiu’csentations and false accounts of the transactions of the 
company, so as to render the company at large res 2 )onsible for the fraud. 
Tliat is a course which no body of shareholders could sanction against a 
single dissentient, or against a single ab.sent .sharehohlcr. Where, there- 
fore, false reports of the actual condition and circumstances of a joint- 
stock com])any were knowingly and designedly printed and circulated 
by the defendants and others in concert A\ith them, with their signa- 
tures attached, and the ])laintiff, relying upon the rc[>rescntntions con- 
tained in these reports of the flourishing state of the concern, bought 
shares in it, and lost his money, and incurred serious liabilities, it was 
held that he was entitled to maintain an action for damag(*s against the 
defendants {b). 

Liabilities of trustees and commissioners of iwhlic works. — Wc liavc 
alrcj^dy seen that commissioners acting strictly in the execution of a statu- 
tc)ry authority, and not exceeding their jurisdiction or powers, are not 
personally responsible, nor are their officers or servants acting under them 
personally responsible, in an action for damages to a private individual 
wlio has sustained damage from their authorised acts ; but if they act in 

(tt) Catvhjfulc V. AmbttrgaU^ (£x*. llml. (^) Ante, pp. 711, 701. IhivUhnn v. 
to,, 1 Ell. & bl. 120. Tulhch, « W. R. 01 1 ; 30 Law T. R. 1)7. 
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a careless and oppressive manner, and are guilty of negligence or miscon- 
duct in the execution of the statutory authority, they are, as we have 
seen, responsible in damages for the consequences of their acts (c). Under 
certain acts of parliament, trustees and commissioners acting in the dis- 
charge of public duties are, as previously mentioned, relieved from all 
personal liability whilst acting in the execution of the powers of the 
statutes (ante, p. G52), but arc charged with the duty of imposing rates 
and collecting a fund, out of which all the expenses incurred in carrjring 
the act into execution arc to be made good (ante, p. 654). 

When it is provided by statute that commissioners or trustees 
appointed for the execution of public works shall be sued by their clerk, 
or treasurer, or public oilicer, an action is not maintainable against such 
officer, except where it could have been supported against the commis- 
sioners or trustees themselves [d) ; but whenever there has been a breach 
of duty on the part of the commissioners or trustees causing a private 
injury to another, an action is maintainable against their clerk or public 
officer to recover compensation for such breach of duty (c). The clerk is 
not in general personally liable to make compensation out of his own 
private means, he being only the nominal defendant ; but the funds of 
the trustees or commissioners may be made answerable for satisfaction 
of the damages (/), 

Public (tjlicers employed in the public deportments, in the conduct and 
management of the public business of the couidry, are not, as we have 
seen, responsible for the negligence and misconduct of those who act 
umier them (ante, p. i;i). AVe have seen that a Queen’s officer stationed 
on board shij) to tlo his duty there, is not responsible for the negligent 
acts of his subordinate officers (ante, ]). 521)), nor is the Fostmaster- 
(Jeneral responsible for the negligence or misconduct of clerks and letter- 
sorters employed and appointed by him for the execution of certain public 
duties in the I’ost Office, but these public functionaries arc responsible 
to every individual who sustains damage by reason of their own personal 
neglect or misconduct («1nte, p. 14). 

Militan/ and naval comma ndiitf/ officers are not responsible for arrests 
made by them in the exercise and discharge of their military and naval 
authority Q/) ; but if they exceed their authority, and make arrests for 
ofl’ences which are not military ofiences, and over which they have no 
jurisdiction or authority, they will be responsible in damages for their 
unlawful acts (//). 

Master and servant. — Tlie maxim, qui facit per altinn facit per se^ 

(f) Ante, pp. 040-65(1. Boulton v. (t?) Cauev. C/uipnwnt 5 Ad. ^ K. 647. 

Crouther, 2 ll. & 0. 700. JSuttoH v. (/) WormirvH v. Hailstone, 6 Bing. 

Ctarho, 0 4'autit. 41). Harris v. Baker, 070. 

4 M. S. 2!). {</) Bradley v. Arthur, 4 H. 0. 305. 

(r/) Hall V. Smith, 3 Bing. 15 H. (/i) Wurdru v. Bailey, 4 Taunt. 07. 
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renders tlio master liable, as we hare afreadj seen, for all the negligent 
acts of the servant in the course of his ordinarj employment (/). 

Principal and agent — In order to make the principal liable in tort for 
an injury caused by the wrongful act of the agent, it must be shown that 
the act was within the scope of the authority given by the party against 
whom the action is brought, for if the servant was not acting in the due 
course of his cni])loymcnt for his master, but in contravention of his duty 
to him, and against his interest, the master is not, as we have seen, 
responsible for the consequences of the act (^•). Where a railway pas- 
senger was taken into custody by a railway servant by command of a 
superintendent, for travelling oh the railway without having paid his fare, 
witli intent to avoid payment thereof (/), and the charge fell to the 
ground, and an action was brought against the company for an unlawful 
imprisonment, it was held that they were liable in damages, for it must 
be presumed that a superintendent of traffic, or of police, and all officers 
in authority, upon the line, or at the station, had power on behalf of the 
company to determine whether the servant of the company should, or 
should not, arrest persons for criminal frauds upon the company (m). 

We have ai-*eady seen that a principal who knowingly makes a false 
and fraudulent rci>iesentation through the medium of an agent, is answer- 
able in tort for the deceit (ante, pp. 7C1, 762). 

Subsequent ratification ami adoption of a urongful act by parties for 
whose use and benefit the act was done. — “ He that receiveth a tre8})asser, 
and agrees to a trespass after it is done, is no trespasser,” observes Lord 
Coke, “ unless the trespass was done to his use or for his benefit, and 
then his agreement subsequent amounteth to a precedent commandment, 
for in that case ojn?iis ratihabitlo retrotrahitur ct mandato priori eequipara- 
tiir" (7t). But to make the subsequent ratification equivalent to a prece- 
dent commandment, the act of trespass must liave been committed in the 
name, and avowedly on behalf and for the benefit, of the party subsequently 
ratifying it. If the tresj)ass was not done for his use or benefit, or he is 
not in a situation to have originally commanded* the act, then his subse- 
quent assent does not make him a trespasser (o). “ It is a known and 

well-establislied rule of law,” observes Tindal, C. J., “ that an act done for 
another by a person not assuming to act for himself, but for such other 
person, though without any precedent authority whatever, becomes the 
act of the principal if subsequently ratified by him. In that case the 

(i) Ante, pp. 20-23, 341-244. 8har- ing Roe v. Birkenhead, Lane, Ac, Rail 

rod V. Luod, A N, W., 4 Kxcli. 585. Co.. 7 Exch. 41. 

ik) Coleman v. Riehe.% 16 C. B. 104; (w) Cuko, 4 Inst. 317. Dallas. C. J., 

24 I.nw J., C. P. 125. Udell v. Atherton, Hull v. Piekerggill, I 33. & 13. 282. 
ante, pp. 20, ,*124. (o) Wihon v. Barker, 4 13. & Ad. 616 ; 

(/) 8 Viet. c. 20, KS. 103, 104. . 1 N. rS: M. 409. Nieoll v. Glennie, 1 M. 

(m) Gojj’ V. at, Rorlh, Rail, Co., 30 & S. 592. 

LawJ.,Q. 13. 148, qualifying and exjdain- 
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principal is bound by ibe act, whether it be for his detriment or advan- 
tage, and whether it be founded on a tort or a contract, to the same ei(tent 
and with all the consicquenccs which follow from the same act if done by 
Ids previous authority. Such was the precise distinction taken in the 
Year-Book, 7 Hen. 4, fo. 35, where it was held that if a bailiff took a 
heriot, claiming property in it himself, the subsequent agreement of the 
lord would not amount to a ratification of his authority as bailiff at the 
time ; but if he took it at the time as bailifi' of the lord, and not for 
himself, without, however, any command of the lord, yet the subsequent 
ratification by the lord made him bailiff at the time.’’ In accordance with 
this principle of law it has been held, “ that where the sheriff acting under 
a valid writ of execution by the command of the court, and as the servant 
of the court, seizes the wrong person’s goods, a subsequent declaration by 
the [daintiff in the original action ratifying and approving the taking, 
cannot alter the character of the original taking and make it a wrongful 
taking by the idaintiflf in the original action ” (p). 

What amounts to evuhnee of raUjicatum of a wrongful act. — But to make 
a man a trespasser by relation from having ratified and adopted an act of 
trespass done in his name, and for liis benefit, it must be shown that the 
act was ratified and adopted by him with full knowledge of its being a 
trespass, or of its being tortious, or it must be shown that in ratifying 
and taking the benefit of the act he meant to take upon himself, without 
inquiry, the risk of any irregularity which might have been committed, 
and adopt the transaction, right or wrong. Promises to make inquiries, 
expressions of disapjirobatiou of the conduct of the agent, accompanied by 
offers of compromise and overtures to purchase peace by returning the 
property taken, or paying the value of it, are of themselves no evidence of 
a ratification of the wrongful act ((]). 

Employer and contractor . — We liavc already seen, that when a person 
inti'usts the execution of work to a contractor, who exercises an inde- 
pendent cmploymcnl, and selects and pays liis own workmen, the origin- 
ator of the work is not responsible in general for injuries arising from the 
incompetence of the contractor, or the negligent execution of the work 
(ante , pp. 342, 343), unless lands or tenements in the actual occupation 
of the defendant have thereby been made a nuisance and source of annoy- 
ance to the adjoining occupiers (ante, p. 1G9). 

Jjiahilities ex delicto of servants and agents executing the orders of their 
masters and employers. — All j)ersons procuring, commanding, aiding, or 
assisting in the commission of a trespass, arc principals in the transaction, 
and persons assenting to a trespass after it has been done may also become 
trespassers. Both the master who commands the doing, and the servant 


( p) inisoH V. Tummtw, C Sc. N. 11. ante, p. 679. 

900 ; 0 M. & Or. ‘i49. Woollen v. Wright^ ( 9 ) iJotf v. Birkenhead, dc., 7 Exch. 36. 
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who does an act of trespass, may bo made responsible as principals, and 
sued, jointly for damages (r). A servant keeping the key of a room, know- 
ing that a man is imprisoned therein, is a trespasser {s). Where an 
arrest has been made under process, which is afterwards set aside for irre- 
gularity, both the attorney who sued out the process and the client who 
set the attorney in motion may be sued for the assault and false imprison- 
■ ment (ante, p. .OOt)). The servant is, as we have seen, equally liable 
with the master in respect of his own personal participation in a wrongful 
act, and cannot discharge himself from liability on the ground that 
he acted under unavoidable ignorance and in obedience to his master’s 
orders, nor can he justify under any authority from his master when his 
master liad no autliority in the matter (t). A servant may, as, we have 
seen, be liable for a conversion to which he is a party, though he is 
acting in obedience to the commands of liis master, and under authority 
from him (w). But a servant who has charge of goods received by him 
from his master is not, as we have see’’, responsible for a conversion of 
thorn, merely because lie refuses to gire them up on the demand of a 
stranger (ante, p. ^74). 

tfoinder of hu 2 band and icife as defendants , — The husband is by law 
answerable for all actions for which his wife stood attached at the time of 
the marriage, and also for all her. torts and trespasses during coverture ; 
but the action must be against them both jointly, for if she alone were 
sued, it might be a means of making the husband liable without giving 
him an opportunity of defendin^hinis(‘lf {x). The husband takes his 
wjfc with all her obligations and liabilities. If, therefore, at the time of 
her marriage she is tenant of certain premises, and has received notice to 
quit, the husband after the marriage incurs the obligation of giving up 
possession of the premises, and may render himself liable to an action for 
double value for holding over ; for if the wife incurs the iienalty the 
husband will have to pay it, and liq cannot get rid of the obligation by 
pleading ignorance, for it is his duty to make inquiry ; nor by showing 
that his wife deceived him, or concealed the notice to quit (y). 

The husband must be sued jointly with tlie wife for an assault or 
libel committed by the wife, or for the destruction or conversion of pro- 
perty by the wife, or for any act of trespass committed by lier during the 
coverture ( 2 ). He continues answ'crablc in damages to all persons who 
have been injured by the wrongful act of the wife so long as the rela- 


(r) Bales V. Pill In fj^ fi 15. A C.'.IS. 

(s) Pro. Abr., TaKsrAss, pi. liJO, 250, 
205. 

ti) SU'phens v. Eltvall, 4 M. &, S. 2fil. 
JSennelt v. JJiii/eH, 5 11, X' N. UUl ; 29 
Law J., Kxeb. 224; 8 W. K. ;m 
(«) Pvf/iins V. ^mithj .1 ^Vils. 028. 


Davies V. Vernon t 0 Q. B. 443. 

(.p) Bac. Abr., Bauon and Feme, L. 
(y) Lake v. Smithy 1 B. ifc J*., N. B. 
179. 

(r) CaUtrall v. Kenpnn, 0 Q. B. 015. 
Keyworih v. i/i//, 0 B. & Aid. 08(5. 
Drapers. Fulkts, YOlv. 105. 
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tion of husband and wife continues, though they are living apart (a), 
unless they are separated under a decree of judicial separation, in which 
case the husband isf not liable for the wife's tortious acts committed 
during the period of such separation {b). 

The husband and wife are liable for frauds committed by the wife, 
unless the fraud is directly connected with the contract of the wife, and 
is the means of effecting it, and parcel of the same transaction, in which 
case the wife is not responsible, and the husband cannot be sued for it. 
An action, for example, will not lie against husband and wife for a false 
and fraudulent representation by the wife to the plaintiff that she was 
sole and unmarried at the time of her signing a i)roinrssory note as 
surety for him to a third person, whereby he was induced to advance a 
sum of money to that person (c). 

Where a married woman signed and delivered a distress-warrant to a 
bailiff, and directed him to distrain the goods of a tenant, under the 
impression that she had a riglit to distrain whej^ she had no such right, 
and the jilaintilf having been sued and compelled to pay damages for the 
illegal distress, brought an action of tort for deceit against the wife and 
her husband, it was held that the action was not maintainable, as it was 
not founded upon an alleged assertion of the wife that she had a right to 
distrain, and there could be no retaiuor of the plaintiff to distrain given 
by the wife, nor any contract by her to indemnif}^ him (d). 

Whenever both husband and wife are jointly concerned in the com- 
mission of a wrongful act, both arc liable, whatever may be the result as 
to damages, in case the wife should survive her husband (c). 

The liusband of an executrix or administratrix is liable in respect of 
all assets received and wasted, and devastavits committed by himself or 
by bis wife during the coverture, and bis estate remains liable after his 
death (/). 

After the death of the wdfe the surviving husband is discharged from 
all responsibility for her tortious acts, unless he himself i)articipated 
therein, or authorised* or instigated them, in wdiich ease he will be respon- 
sible, like any other Ina^ste^ wlio has committed a tortious act through the 
medium of lus servant. After the death of the husband the wife may bo 
sued alone for all tortious acts in wliicli she has participated, wliother she 
was a sole actor in them or whether they were committed by her at the 
instigation or under the influence and direction of her husband (g), .And 
the same rule of law i)revail8 where the husband has abjured the realm, 
or been transported, and is thereby emitter mortuus (//). 


(o) Ileati V. Jirisroc^ 0 C. A: P. 4^4. 

(//) 20 & 21 Viet. c. 85, s. 2(t. 

(e) Livtrptwl Adciphi Loan, dr. v. Fair- 
hvrsi, nyhffit v. Lronard, ante, p. 00, 

{d) liawlinys v. BeU, 1 C. lb 059. 


(r) Vine V. Sounders, 4 Bing. N. Q. 90. 
(/) Smith V. Smith f 21 Beav, 3H5. 

(//) Tine V. Saunders^-k Bing. N. C. 102. 
(/i) Bac. Abr., Babon and Feme, M. 

3 II 
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Of the liahilitf/ of mamed women for wrongs done by them after a judicial 
separation. — In every case of a judicial separation, the wife so separated is 
considered a feme sole, for the pur])ose of being sued for wrongs and 
injuries done by lior, and her husband is not liable for any wrongful act or 
omission by her (/). 

Liabilities ex delicto of infants. — An infant in the actual occupation of 
land is responsible for nuisances and injuries to his neighbour, arising 
from the negligent use and management of the property. A man who 
has made a contract with an infant cannot convert anything that arises 
out of that contract into a tort, and seek to enforce the contract through 
the medium of an action of tort. Therefore, where a lad hired a mare, 
and injured it by immoderate riding, it was held that a plea of infancy 
was an answer to the action, the action being founded on a contract {k). 
But where a horse i' hired for one purpose and is used for another, or is 
let out to he used by one person, and he allows it to be used by another, 
there is a tort independent of contract. . And, therefore, where an infant 
hired a horse on the terms that it was to be ridden on the road and not 
over fences in the fields, and the infant having got povssession of the horse 
lent it to a friend, who took it olT the high-road, and in endeavouring to 
jump the animal over a hedge transfixed it on a stake and killed it, it 
was held that the infant ^Yas responsible in damages for the value of the 
horse (/), 

An infant is not liable for conversion of goods if the cause of action is 
grounded on matter of contract with the infant, and constitutes a breach 
of contract as well as a tort (m). Neither is he liable, as previously 
mentioned, to an action for a fraudulent representation or a breach of 
warranty (7*); he chargeable on the custom of the realm as a 

common innkeeper. But if an infant gets goods into his hands by fraud 
and false pretences, or under colour of a ])rctendcd C(»ntract, and then 
refuses to deliver up the goods on the demand of the party w’ho lias been 
defrauded of the ])os.session of them, he cannot, if the goods were in 
his hands or under his control at the time they were demanded back, set 
up his minority as a defence to an action grounded on such demand and 
refusal (0). 

Where an action for money had and received was brought against an 
infant to recover money which the infant liad embezzled, Lord Kenyon 
said .that infancy was no defence to the action ; that infants were liable to 
actions ex delicto, though not ex contractu ; ami though the action was in 
form an action of the latter description, yet it was ex delicto in point of 

o) t>() ^ 0 . S"), s. 20. (w) Ante, p. 705. TZowlvtt v. Iftisirt/ly 

'/i) Jtuiuhnjs V. ttufnhill.H II. ;]a5. 4 CnmpI). 118, (Jretoi v. Ureenhanh, 2 
(/; Uimiurd V. ]ln,jijh, Law J., C. Mtirsli. 185. 

J*- M Milh V. Graham, 1 13. & P., N. It. 

(wi) Manhtj V. ,SVo//, 1 Sid. 12'J. 140. 
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substance ; that if an action of trover had been brought for any part of 
the property embezzled, or an action grounded on the fraud, infancy 
would have been no defence ; and that as the object of the action was pre- 
cisely the same, his opinion was that the same rule of law should apply (p). 

Liabilities of executors and adi(ainistrators for wrongs committed by their 
testator or intestate, — An action docs not in general lie at common law 
against executors to recover damages for waste committed by their testator, 
it being a tort which dies with the person (//). They arc not responsible 
in damages for injuries done by their testator in cutting down another 
man’s trees, or for trespasses committed by him in entering in his life- 
time upon another man’s land, and prostrating fences, or digging therein, 
where the wrong-doer actpiires no gain to himself from the commission of 
the wrong ; but wherever by the wrong done property is ac(piircd which 
benefits the testator, there an action for the value of the property sliall 
survive against the executor. Ho far as the tort itself goes, an executor 
shall not be liable ; but so far as the act of the offender is beneficial, 
his assets ought to be answerable, and his executor therefore shall be 
charged. Where, therefore, trees, coals, or minerals wrongfully severed 
• by one man from the soil and freehold of anotlier, have been sold by the 
wrong-doer, and the hitter dies, his estate, in the hands of his executor, is 
answerable for the pric(', and an action for money had and received may 
be maintained against the executor for the recovery thereof (/*). 

IVrsonal ropresentaiixes are not responsible for a conversion or un- 
lawful detention by their testator or intestate in his lifetime of another 
man’s chattels, the private wrong being, as we have seen, buried with the 
offender. Ihit where there has been a conversion of properly by the 
deceased, which has benefited his personal estate, the personal representa- 
tive may, in general, be sued in form ex contractu^ founded on the tort. 
“ 'J’lius an action on the custom of the realm against a common carrier for 
not receiving and carrying goods, being for a tort, will not lie against 
an executor ; but an action c.r contractu for the same cause will lie. If a 
man take a horse from another, and bring him back again, an action for 
the trespass will not lie against liis executor, but an action for the use and 
hire of the horse by tln^ deceased may be maintained ” {s), WJierc the 
j)laintiff declared that he was possessed of a cow which he delivered to 
the testator to keep for him, and that the testator sold the cow, and con- 
vertetl and disposed of the money to his own use, it was held tlgit the 
executor was not responsible in trover for the conversion of the beast 
by the testator, but that he might be made liable for the value of it in 
an action for money had and received (/). 

(p) liristnu: v. Eastman ^ I Ksp. 172. (.s) ifumhhj v. Trott^ Cowp. ,*17,'). 

(y) 2 Jnst. JlOl. {t) Jiuilvp v. lUriUs^ T. UHym. 71, 

(/•) Pmvcll V. llevSf 7 Ad. & E. 428, Parkinson v. Qilford^ Cro. Oar, 5;ll). 
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No action lies against an executor of a deceased sheriff, gaoler, or 
officer, for an escape suffered or permitted by his testator, or by reason of 
his testator's having neglected to attend and give evidence in a cause in 
obedience to a subpa*iia served upon him in his lifetime (w). 

Wrongs committed hg a deceased p&'son tvithin six months before his 
death, — By 3 & 4 Win. 4, c. 42, s. 2, reciting that there was no remedy 
provided by law for certain wrongs done by a person deceased in his life- 
time to another in res[)cct of his property, real or personal, it is enacted, 
that an action of tresiiass or case may be maintained against the executors 
or administrators of any i)crsoii deceased, for any wrong committed by 
him in his lifetime to another in respect of his pro])erty, real or personal, 
so as such injury sliall have been committed within six calendar months 
before such person’s death ; and so as such action shall be brought within 
six calendar months after such executors or administrators shall have 
taken upon themselves the administivvtion of the estate and effects of 
such person ; and tljc damage to be recovered in such action shall be 
payable in like order of administration as the simple contract debts of 
such person. Where a watch w^as shown to have been in the possession 
of a testatrix more than six months before her decease, and she was 
asked within the six months to give it u]>, and wrongfully refused, this 
was held to be evidence of a conversion wdlhiii six months of her 
death (x). 

Actions against the execAitor of a prebendary^ vicar^ or incumbent of a 
benefice for dilapidations are maintainable where the prebendal-house, or 
the buildings, hedges, and fences belonging to the prebendary, vicarage, or 
benefice are left in a state of decay, or where there has been a felling of 
timber olherwise than for repairs or fuel (//) ; but the incumbent of a 
vicarage cannot maintain an action against the executor of his predecessor 
for not cultivating the glebe-land in a husbandlike manner {z). 

Actions against executors for a devastavit. — Formerly, if an executor 
committed a devastavit and died, tlie wrong died with him, so that his 
executor was not liable for it; but by 30 Car. 2, c. 7, and 4c^ 5 Win. and 
M. c. 34, s. 12, the executors or administrators of any executor or admin- 
istrator, who shall waste or convert to his ow^n use the estate of his testator 
or intestate, shall be liable in the same manner as tlndr testator or in- 
testate would have been if they had been living. 

Liabilities of executors and administrators for their own wrongful acts . — 
If a testator or intestate at the time of his death was in the possession of 
the goods and chattels of tliird parties, and liad no lien upon them, and 

(»0 Williams on Kxecutors, pt. 4, irhe v. Melvntfi, 10 B. & C. ?112; 1 

Sauiid. 3 Hid, note a ; ante, pp. 108-300. 
ix) Jhvhmond v. Klchohon, ft Sc. lOV. iz) Bird v. Retph, ^ B- & Ad. 830. 

<y) Raddijf y, IXOyly, 3 T. 11. 030. 
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these goods come into the possession of his personal representatives after 
his decease, or under their dominion and control, and they refuse to give 
them up to the owners on demand made by the latter, they are respon- 
sible in damages for a conversion or unlawful detention of the property. 
But those only who have been guilty uf the tort should be made defendants. 
Thus, if there arc three executors, and one only of the three has got pos- 
session of, or has meddled with, the goods of the plaintiff, that one alone 
should be sued. 

Liahilities of assignees in hanhrvptcg. — Assignees of the estate and 
effects of bankrupts may, with leave of the court and not otherwise, 
defend any action or suit which the bankrupt might have defended, and 
in such case their costs may be allowed out of the bankrupt’s estate. 
Assignees of a bankrupt lessee arc not liable as assignees of a lease unless 
they have done some act which unequivocally indicates that they have 
elected to take the lease. No general rule can be laid down as to the 
effect of their remaining in ])ossessioii of the demised premises, or paying 
rent for them. Each case must be determined by the peculiar cir- 
cumstances belonging to it. When those are equivocal, the lessor 
should avail himself of the power given by the Bankrupt Act to 
apply to the Court of Bankruptcy that the assignees may be put to their 
election (o). 

Of the continued JlahHitgof a bankrupt to actions ex delicto. — The bank- 
rupt acta do not exempt bankrupt from actions for damages in respect 
of wrongs done by him prior to, or during the bankruptcy, for the damages 
do not constitute a debt until they have been assessed by a jury, and 
judgment for them has been obtained (h). If the action has been tried, 
and damages recovered, before the granting the certificate, so that the 
amount has become a judgment-debt provable against the estate, then the 
certificate will be a bar to further ]n*occedings thereon (c). 

Of the numher of the defendants in actions ex delicto — Parties Jointlg and 
severally liable. — Whoever wilfully assists in the doing of an unlawful act 
bectunes answerable for all the consequences of such act ; and when 
several persons have been jointly concerned in the commission of a wrong- 
ful act, they may in general, as we have seen, all be charged jointly as 
principals, or the plaintiff may sue any of the parties upon whom indivi- 
dually a separate trespass attaches (d). 

Torts are in their nature several, and in all actions of tort, therefore, 
one defendant may be acquitted and others found guilty. 

In the case of actions for the wrongful conversion of property, several 

(rt) Goodwin V. AW>/f,8 Kll. & BI. 587 ; (e) LonuM v. EUis, 1 U. Bl. 20. n. 

27 Law J., Q. B. 204. Grvnuran v. Fhhvr, 7 B. &; C. 

(/f) Lloyd V. PeelU 3 B. & Aid. 408. {d) Ld. Kenyon, C. J., Mitcndl y, 

Parker v. Crnle, 5 Bing. 03. Parker v. Tarhutty 6 T. B. 051. Sutton v. Clarke, 
Norton, 0 T. il. OUO. 6 Taunt. 20. 
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parties may be joined as defendants, and one or more of them be found 
guilty and the rest acquitted ; and unless all are iinidicated in a joint 
conversion, all cannot be found guilty (e). But where the action, though 
for a tort, is founded on a contract, and several defendants are sued jointly, 
it has been doubted whether one can be acquitted and another found 
guilty (/). Wliere an action was brought against two defendants for 
deceit, alleged to have been committed in a joint sale by them of some 
sheep, and the declaration set forth that the defendants sold to the plain- 
tifif some sheep, their joint projierty, and warrjinted them to be sound, and 
thei’^ ])roved to be unsound, and there w'as no evidence to affect one of the 
defendants, it was held that the action was founded on the joint contract 
of botli, and that one defendant could not be acquitted and the other 
found guilty (, 7 ). 

By the Common Law Procedure Act, 1852 (15 & 1(5 ALct. c. 70), a 
mis-joinder of defendants may be amended either before or at the trial 
(post, s. 3). 

AVherc an action liashceii brought against several joint-trespassers, the 
evidence must he confined to the joiut olVencc in which all arc im])licaiod. 
The plaintifi’ cannot recover for what w'as done by one or more before or 
after the joint act (h): and when an action is brought fir one joint-trespass, 
and the jdaiiitifi' elects to go for a tresjiass comrnitteil at any particular 
time, he must coniine liimself to that period ; and if all the defendants 
were not then concerned in the trespass then coimnitied, the ])laiiitilf 
cannot liavc recourse to a trespass committed at a future time, when some 
of the defendants were concerned who w’cre not iuijdicated in the lirst 
transaction (/), for some of the defendants might be tlicreby subjected to 
damages for a trespass wherein they bad no part or concern (k ) ; but if be 
fails ill proving a joint-trespass by all on the day lie at first selects, lie is 
at liberty to abandon tliat trespass and to prove a joint-trespass at another 
period (/). 

AVben the plaintiff’s evidence discloses no joint-trespass committed hy 
all the defendants, but only sejiarate trespasses by each, the plaintifi’ may 
be put to his election against which of the several defendants he will jiro- 
cecd (m). 

One of several partners cannot, as w’c have seen, drag the firm or his 
co-partners into a t/espnss by signing a warrant or antliority for the doing 
a wrongful act in the name of the firm of which he is a member ; for one 
partner has no authority to bind the partnership to the commission of a 

(p) Nirtfll V. (JIcuHiPj 1 M. & S. TSH. 73. 

{/) PozzH. Ad. (1) Jlopvr v. Harper, 6 Sc. 250; 4 

(jf) Wvidl V. Knuj, 1*^ Kam, 1.52. Binpf. N. C. 20. 

Catnj)l». . 35 . (m) v. 2 Mood. & Uob. 

li) Nvdh>y V. SuthrrJund, 3 Ksi>. 201. 510. 

(Je) Ibid. TitU v. Ilarrh, 0 C. .1’ P. 
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wrongful act without the previous consent or subsequent concurrence of 
all the partners (w). If the act is done by the one partner for the benefit 
of the firm, and the firm afterwards take advantage of the apt, and adopt 
the transaction, they may then, as we have seen, become responsible for it. 


SECTION III. 

OF NON-.TOINDER AND MlS-JOINDEll OF PARTIES — AMENDMENT BEFORE AND 

AT THE TRIAL. 

By 23 & 24 Viet. c. 120, s. 19, it is provided, that the joinder of too 
many phiintiiTs shall not be fatal, but every action may be brought in the 
name of all the persons in whom the legal right may be sui>posed to 
exist, and judgment may be given in favour of such one or more of the 
plaintifls as shall bo adjudged by the court to be entitled to recover; but 
the defendant, though unsuccessful, is entitled to the costs occasioned by 
joining any ])erson in whose favour judgment is not given, unless other- 
wise ordered by the court or judge. This section a])plies only to cases 
where there was fair ground to believe that there ^Yas a joint cau.se of 
action vested in all who arc joined as ])laintiiTs. It docs not enable two 
or more persons to join in a spc'cnlative sort of action, saying, one or 
other of us is entitled to recover, hut not both (o). 

Amciuhnent of non -joinder and mis -joinder hcforc trial . — By the 
Common Law Procedure Aet, 1852 (15 it 1(5 Viet. c. 70, s. 34), it is 
enacted, that “it shall be hu\ful for the court or a judge, at any time 
before the trial of any cause, to order that any person not joined as plain- 
tilT shall be so joined, or that any person originally joined as plaintiff shall 
be struck out, if it sliall aj)pear that injustice will not be done by such 
amendment, and that the j)ersun to be added consents, either in person or 
by Avriting under liis liand, U) be so joined, or that the pcrsim to be struck 
out was originally introduced without his consent, or that such person 
consents in manner aforesaid to bo so struck out ; and such ameiulnicnt 
sliall be made upon such terms as to the amendment of the pleadings (if 
any), postponement of the trial, and otherwise, as the court or judge by 
whom such amendment is made shall think projicr ; and when any such 
amendment shall have been made, the liability of any person who shall 
have been added as co-plaintiff shall, subject to any terms imposed as 


(«) Vetrk V. Lnmoni, C. A* M. 00, («) lUUlntfham v. Clarke 1 B. A' S. 333. 
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aforesaid, be the same as if such person had been originally joined in such 
cause.” 

AmendmQvt at the trial, — It is further eiinctcd (15 & 16 Viet. c. 76, 
s. 35), that in case it shall appear at the trial of any action that there has 
been a mis-joiiuler of plaiiitills, or that some person, not joined as plaintiff, 
ought to have been so joined, and the dofendaiit shall not, at or before the 
time of pleading, have given notice in writing that ho objects to such non- 
joinder, specifying therein the name or names of such person, such mis- 
joinder or non-joinder may be amended as a variance at the trial by any 
court of record holding plea in civil actions, and by any judge sitting at 
nisi ]n‘iifs, or other presiding (Uheer, in like manner as in the case of 
amendmenis of variances under the statute 3 4 Win. 4, c. 4^, if it 

shall appear to such court, or judge, or other pre^iding officer, that such 
mis-joinder or non -joinder was not for the purpose of obtaining an undue 
advantage, and that the person to be added consents, either in person or 
by writing under his hand, to be so joined, or that the person to be struck 
out was originally introduced without h’s consent, or that such person 
consents in niaime” aforesaid to be so struck out ; and such amendment 
shall be made upon such terms as the court, or judge, or other presiding 
officer by whom su^h amendment is made shall think proper ; and when 
any such amendment shall have been made, the liability of any person who 
shall have been added as co-plaintiff shall, subject to any terms imposed as 
aforesaid, be the same as if such ]‘>erson had been originally joineAl in such 
action. And by s. 222, further powers of amendment (p«)st, ch. 20, s. 2) 
arc given, enabling fre.sh jdaintiffs to he adiled in certain cases, in order 
to bring the real .tpiestion in disjiutc before the court (p), but not a fresh 
defendant (ry). The court will not add a party to the record as plaintiff 
if he is trustee to a person who objects to his being added (r). 

Amendment after notice or pica in abatement (f non- joinder of parties . — 
It is also enacted (15 & 16 Viet. c. 76, s. 36), that in case notice of non- 
joinder be given, or any plea in abatement of lum-joindcr of a person as 
co-plaintiff, in cases where such plea in abatement may be j)leaded, bo 
pleaded by the defendant, the plaintiff shall be at liberty, without any 
order, to amend the writ and other proceedings before plea, by adding the 
name of the person named in such notice or ])lea in abatement, and proceed 
ill the action without any further apjiearance, on payment of the costs 
occasi(jncd by such omendiuent ; and, in such case, the defendant shall be 
at liberty to plead de novo. 

Mis-joinder of defendants in actions of tort founded on contract — Amend- 
ment before or at the trial* — The acquittal of one defendant in an action 

(p) Tilnke V. Donc^ ai Law J., Exch. V. 131 ; ib. 270. 

102. (r) Stiiryis v. 5 L. T. Ib, N. 5^. 

{q) Oarrard v. GttWcleif 31 Law J., C. 6H(J. 
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founded on neglect of duty and not upon breach of promise, does not 
affect the right of the plaintiff to have his judgment as against the 
defendant against whom the verdict has been obtained (s). By 15 (& 
16 Viet. c. 76, s. 37, it is enacted, that it shall be lawful for the court 
or a judge, in the case of the joinder of too many defendants in any 
action on contract, at any time before the trial of such cause, to order 
that the name or names of one or more of sucli defendants be struck out, 
if it shall appear to such court or judge tliat injustice will not be done by 
such amendment ; and the amendment shall be made upon such terms 
as the court or judge, by whom such amendment is made, shall think 
proper ; and in case it shall appear at the trial of any action on contract 
that there has been a niis-joiiider of defendants, such mivS-joinder may be 
amended as a variance at tlie trial, in like manner as the mis-joinder of 
plaintiffs (ante, p. 840), and upon such terms as the court, or judge, or 
other presiding officer by whom such amendment is made shall think 
proper. 

Under the power of amendment given by this section, a mis-joinder of 
dcfen<lants may be amended at the trial, by striking out the nrfme of a 
defendant against whom judgment by default has been signed (^). But 
the section applies only where the party has been erroneously joined, not 
wdiere the question of bis liability has been left to the jury and a verdict 
has been given in his favour (</). The court will not review the discretion 
of the judge where he has refused to amend, but will control an improper 
exercise of the power of amendment (x). 

Pica in (ihatement for non-joinder of defendants — AmendmoH of pro- 
ceediiifjs . — It is also enacted (15 & 16 Viet. c. 76, s. 38), that in any 
action on contract where the non-joinder of any person or persons as a 
co-defendant or co-defendants has been pleaded in abatement, the plaintiff 
shall be at liberty, without any order, to amend the writ of summons and 
tlic declaration, by adding the name or names of the person or persons 
named in such jdea in abatement as joint-contractors, and to serve the 
amended writ upon the person or persons so named in such plea in 
abati'inent, .and to jiroeeed against the original defendant or (b*fendants, 
and the person or persons so named in such j)lea in abatement. But it is 
provitled that the date of such amendment shall, as between the person or 
persons so named in such plea in abatement, and the plaintifl’, bo con- 
sidered for all purposes as the commencement of the action. 

7Vic effect of marriage, death, and bankruptcy upon the proceedings an 
action is provided for and regulated by the Common Law Procedure 

(s) Gdvvtt V. BndnhUfr, M Kasl, (I’l. 40*3; 20 Law J., C. P. 241. 

(/) (Irmrus v. Humphreys^ 24 Law .1., {x) Ifohicn v. Italhrlhie, 20 Law J., 

Q. p. 100. Q. 11. 148; 8 R. 300; 30 U T. H. 

(«) mckens V. Steel, 2 C. 11., N. S. UO. 
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Act, 1852 (15*& 16 Viet, c. 76, ss. 135-142). ITie right of a personal 
representative of a deceased plaintiflf to continue the action by entering a 
suggestion of the death upon the record (s. 137), applies only to such 
causes of action as would have survived to the personal representative, and 
not where the cause of action died ^vith the plaintiff at common law, and 
a perfectly new right has by statute been given to the personal repre- 
sentative, as under Lord Campbell’s act, 9 & 10 Vict.c. 93 (y). 


(y) FUnn v. Perh-hts^ Jl'i Law J., Q. li. 10. 
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SECTION I. 

OF PLEADTNaS, DEFENCES, AND EVIDENCE IN ACTIONS EX DELICTO. 

Of actions in the county court — Jurisdiction of the county court — Copy- 
right cases , — The proprietor of copyright in any design may institute 
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proceedings in the county court of the district in which the piracy is 
alleged to have been committed, for the recovery of the damages he has 
sustained by reason of such piracy; but in any such proceedings the 
plaintiff must deliver with his plaint a statement of particulars as to the 
date and title, or other description of the registration of the copyright, 
and of the alleged piracy ; and the defendant must give notice of any 
objections to the copyright, or to the title of the proprietor, in manner 
therein provided (z). 

Friendly societies, — Applications for the settlement of disputes arising 
in friendly societies, the rules of which do not prescribe any other mode of 
settling such disputes, may be made to the county court of the district 
within which the usual or principal place of business of the’socicty is 
situate, and the court is to give such relief and make such orders as 
might be made by the Court of Chancery (o). And it has been held 
that the county court has jurisdiction to reinstate a member of an enrolled 
friendly society improperly expelled, ..1 though the rules of the society 
prescribe a mode of determining disputes under them (b). 

General jurisdiction of the county court, — By 9 & 10 Viet. c. 95, s. GO, 
a summons to answer a plaint in the county court may issue in any 
district in which the defendant dwells or carries on his business at the 
time of action brought, or, by leave of the court, in the court for the 
district in which the cause of action arose (c) ; and it has been held that 
a railway company neither “ carries on its business,” nor dwells,” within 
the district of every county court where it may happen to have a station, 
but that it must be considered to carry on its business,” and to ** dwell,” 
within the meaning of s. GO, at its head quarters, i,e, at the place where 
its principal office is situate, where the directors meet, and where all the 
affairs of the company arc managed and directed {d) ; but a party injured by 
the wrongful act of the company may sue them in the district where the 
cause of action arose, by obtaining the leave of the judge of the county 
court of that district. 

By cause of action is meant the wdiole cause of action ; that is, every- 
thing which it is necessary for the plaintiff’ to prove as a condition pre- 
cedent to his right to recover (e). 

The statute 9 & 10 Viet. c. 95, s. 58, provides that the county court 
shall not have cognizance “ of any action of ejectment, or in which the 
title to any corporeal or incorporeal hereditaments, or to any toll, fair, 

(r) As to proceedings in the county {d) Sfiivls v. Ot, North. Jinil. Co., HO 
court for prevention of piracy, appeal, Law J., Q. B. 331. Adams v. 67. IVrsf, 
prohibition, .Ic., see 21 & 22 Viet. e. 70, Rail. Co., .30 Law J., 15xch. 121. Brown 
ss. ^ J). V. Load, A North-West, R, Co., 2 N. K., 

(«) IW Ar 10 Viet. c. (13, ss. 41, 42, 14. Q. B. 447. 

{b) IVooldridijc, vx parte, 31 Law J., Q. (c) Fuller v, Mackey, 22 Law Q. B. 
B. 122. 415. V. Orchard, 0 H. & N. 1(10; 

(c) See 19 & 20 Viet. c. 10ft, s. 15. 30 Law J., Exch. 21. 
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market, or franchise shall be in question (/), or in which the validity of 
any demise, bequest, or limitation, under any will or settlement, may be 
disputed, or for any malicious prosecution, or for any libel or slander, or 
for criminal conversation, or for seduction or breach of promise of mar- 
riage.” And by 19 <fe 20 Viet. c. 108, s. 23, it is further enacted, that 
the county courts shall not have jurisdiction to try any action for criminal 
conversation ; but with respect to all other actions which may be brought 
in any superior court of common law, if both parties shall agree by 
memorandum signed by them or their respective attornies, that any 
county court named in such memorandum shall have power to try such 
action, such county court shall have jurisdiction to try the same. And 
(s. 25) that in any action in the county court in which the title to any 
corporeal or incorporeal hereditament, or to any toll, fair, market, or 
franchise, shall incidentally come in question, the judge shall have power 
to decide the claim which it is the immediate object of the action to 
enforce if both parties at the hearing consent, in writing signed by them 
or their attornies ; but the judgment of the court in such cases is not to 
be evidence of title between the parties or their privies in any other 
proceeding ; and the consent is not to affect any right of appeal. 

The statute 9 & 10 Viet. c. 95, s. 58 (ante, p. 844), does not extend 
to oust the jurisdiction of the county court in cases where a new^ remedy 
has been expressly given in the county court by a subse(pient statute. 
Thus, the Nuisances Removal Act (11 & 12 Viet. c. 123), provides 
(s. 3), that the amount paid for carrying into force an order of two 
justices to abate a nuisance may be recovered in the county court from 
the owner of the premises where the nuisance existed, and a plaint was 
brought in the county court charging the defendant with certain expenses 
as being the owner of a ditch, and the defence was that the defendant was 
not the owner of the ditch, it Avas held that the title certainly did come 
in question on this issue, but that the particular statute on which the 
action was founded gave a sj)ecial jurisdiction to the county court over 
the particular question, and gave it express power to try the question of 
ownership, which necessarily involved the question of title (g). 

The substance, and not the form of the cause of action, must be 
regarded in order to determine whether it is one of the excepted actions. 
If, therefore, a plaint in the county court is in form founded on negli- 
gence, but is in substance a plaint for a malicious {)rosccution, the county 
court has no jurisdiction to hear and determine it (/t). 

Ouster of jurisdiction of the county coxirt in cases where the title to land 

( f) Lawfonl v. Parlridtje, 1 H. & N. {h) Hunt v. North. Staff, (fc. Rail. Co.^ 
02 1 . 2 H. Jt N. 451. Rogern v. Macuamarat 

ig) Rvg. V. Harden, 2 Ell. tSr 111. 191 ; 14 G. B. 27 ; post, ch. 22. 

22 Iftw j., Q. B. 290. 
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is in question, — The mere assertion of a hona-Jide claim of title by a party 
to an action in the county court is not sufficient to oust the jurisdiction 
of the court. It must be shown tliat the title to land really “ is in 
question” {i) ; and if it really comes in question, it is immaterial whether 
it is brought forward “ maid fide ” or “ hond fide ” {j). If a plain ti ft 
shapes his case so as to show by his plaint, or the particulars of demand 
thereunto annexed, that the title to land, &c., comes into question, he 
then ousts the court of its jurisdiction ; but if the plaintiff proceeds for a 
matter which is prlmd fade within the jurisdiction of the county court, a 
mere allegation or notice by the defendant that the title is in question, or 
a plea setting up title, d:c., is not sufficient to oust the jurisdiction of the 
court (/•). l^roof of the facts stated or pleadeil must in the first instance 
be given, that the judge may inquire into them, and determine whether 
the title really is i?? question. But he cannot by his own decision give 
himself jurisdiction, and if he comes to a wrong judgment, and improperly 
assumes jurisdiction, a prohibition will lie, and he and his officers will be 
responsible for their proceedings. The judge must of necessity determine 
the question of his jurisdiction for himself in the first instance, because on 
that determination it depends whether he hears the case on the merits (/). 

It was held that title to a corporeal hereditament came into question 
in the following cases : w’here the plaint was for breaking and entering 
certain apartments of the plaintiff, removing the furniture and expelling 
the plaintiff, and the idaintiff’s case was that be had let the defendant a 
portion of the cottage, retaining the rest with the furniture for himself ; 
that the defendant broke and entered this (the plaintiff’s) part of the 
cottage, and removed the furniture into a neighbouring shed, affirming 
that lie had taken the >vhole cottage and w^onld keep it {iiC ) ; where the 
plaint was fora year’s rent of a house let by the plaintiff to the defendant, 
and the defence was that the plaintiff’s title expired subsequently to the 
letting, and was then vested in another party, who claimed the rent, and it 
appeared that it was a bona-fide defence with some evidence to support it, 
and not a mere illusory matter set up for the mere purpose of ousting the 
jurisdiction of the court (/O- 

Where an action for false imprisonment was brouglit against the 
defendant for giving the plaintiff into custody for trespassing on his 
close and taking sand therefrom, and a question was raised as to the 
right to take sand from the close, it was held that this right was not 
involved in the inquiry into the question of the false imprisonment, as it 

10 Law J., Q. B. 189. 

im) (Jhnv V. Holroydf 8 £xch. 219; 
22 Law J., Kxcli. 95. 

(w) Monnlnoif v. Collier^ 1 Kll. & Bl. 
G:jO; 22 Law 4 Q. 15. 12L 

• 


ii) Emtry, in re, 2 C. B., N. S. 422; 
27 Law.r.,4^. p. 216. 

(j) Marnh v. Dr urn, 17 Jnr. 558. 

(A:) JAlley v. Ilnwry, 5 D. & L., P. C. 
648. 

(/) Thom/mon v. fiuflinnif 14 Q. B. 718, 
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might have been if the action had been brought for a trespass upon the 
land, or for a trespass in removing the plaintiff from the land, and the 
defendant had justified under a plea of molliter nianus imposxiit (o). 

Recovery of possession of small tenetnents in the county court — When 
the term and interest of any tenant of premises, the rent of which does 
not exceed 50/. a-ycar, and upon which no fine or premium has been paid, 
has expired or been determined by notice to quit, and the tenant, or any 
person claiming under him, neglects or refuses to deliver up possession, 
the landlord may by plaint, in the county court of the district in which 
the premises lie, proceed for the recovery of such premises, adding a claim 
for rent or mesne profits, &c. (p). He may proceed also to recover possession 
by plaint in the county court where he has a right to re-enter for non- 
payment of rent (f^). No question of title arises in the case of a landlord 
proceeding to recover possession of premises demised by him to a tenant, 
as both the tenant, and all persons claiming under the tenant, are estopped 
from disputing the landlord’s title. If, therefore, the tenant voluntarily 
lets another person into possession, the person so let in is in the same 
position as the tenant himself, and is bound by the estoppel (r). But 
the tenant, and those claiming under him, may show that the title which 
the landlord had at the time of the demise subsequently expired, or was 
determined ; and if such a point conies in question before the county 
court judge, there is then, as we have seen, a question of title ousting the 
jurisdiction of the court {s). And to give the county court jurisdiction, 
it must be established that the relationship of landlord and tenant exists 
between the parties (t). 

Waiver of objection to jurisdiction — Consensus tollit errorem, — When 
parties appear before a judge and submit their case to his determination, 
and make no objection to his jurisdiction until after he has adjudicated, 
they are often bound by his determination for good or ill because they 
have assented to it (//). Where a judge made an order under the inter- 
pleader act which the act gave him no power or authority to make with- 
out the consent of the parties, and there was no express formal consent, 
but both the plain tilf and defendant attended the hearing of the summons 
before the judge, and took no objection to the making of the order, it was 
held that they must by their conduct be taken to have submitted the 
matter to his decision, and that the order was binding and conclusive 
upon them as an award between them. It was held, also, that ^ the 

{o) Eversjhtd v. Neuman ^ 4 C. B., X. (/) Banks v. Rehheck\ 20 Law J., Q. B, 
S. 418. 470. 

( p) JIart'ingttm {Earl) v. Ramsay, 22 (m) Murhh v. Murray, 13 M. & W. 

Law J., Kxch. 320. 66. As to tlie necessity of making ob- 

(y) It) itr 20 Viet. e. 108, ss. 50-50. jeetion to the jurisdiction in certain 

fr) Emei'y, in re, 4 C. B., N. S. 423. cases, see ainte, pp. 548, 649, 608, 699, 

(s) Mounlnoy v. OaHkr, ante, p. 840. 607-613, 610, 620. 
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order was the order of a superior court, the consent which was necessary 
to give jurisdiction need not be stated on the face of the order, as it 
would be intended that the court had jurisdiction (a?) ; for nothing shall * 
be intended to be out of the jurisdiction of the superior court but what 
expressly appears to be so (y). 

So, where the statute 17 & 18 Viet. c. 125, s. 1, gave jurisdiction to a 
judge to try issues of fact without a jury, in case the parties consented in 
writing, and the court or a judge allowed such trial, and the parties to an 
action verbally consented to tiy issues of fact before a judge without a 
jury, and both parties appeared, and the ease was heard and decided, it 
was held that they could not object to his jurisdiction on the ground that 
there had been no consent in writing, nor any order of the cohrt, or a 
judge, allowing such trial as required by the act, but that both parties 
were estopped by th^'ir conduct from taking the objection (z). 

Where a party against whom costs have been given by a court of 
quarter sessions consents that the taxation shall take place after the 
sessions are over, and the justices give judgment for costs nunc pro tunc, 
the party so consenting is precluded from afterwards objecting to the 
w^ant of jurisdiction (a). 

Of actions in the superior courts — Diffci'ent forms of action — Joindei' 
of different causes of action in the same suit. — By the Common Tjaw Proce- 
dure Act, 1852 (15 & 10 Viet. c. 70), it is enacted (s. 3), that it shall not 
be necessary to mention any form or cause of action in any writ of sum- 
mons, and (s. 41) that causes of action, of whiitcvcr kind, provided they 
be by and against the same parties and in the same rights, may bo joined 
in the same suit ; excepting rejilcvin or ejectment, and where two or 
more of the causes of action so joined are local, and arise in diflerent 
counties, the venue may be laid in cither of such counties ; but the court, 
or a judge, has power to prevent the trial of diflerent causes of action 
together, if such trial would be inexpedient, and may order separate 
records to bo made, up, and separate trials to be had ; also (s. 40), that in 
any action brought by a man and his wife for an injury done to the wife, 
in respect to which slie is necessarily joined as co-plaintiff, it shall be law- 
ful for the husband to add thereto claims in his own right. 

Requisites of the declaration, — Every declaration of the cause of action 
must have a certain formal commencement and conclusion, and the name 
of th^ county from which the jury are to come to try the action is in all 
cases to be stated in the margin of the declaration, and taken to be the 
venue intended by the plaintiflF, and no venue is to be stated in the body 

(a?) 'Harrison v. Wriyht, la M, & W. (r) Andrews v. Elliott^ 25 J.aw J., Q.- 

816. U. 1, 

(jf) Peacock v. Bdlf 1 Wills. Saunds. (/i) Freeman v. Beadf 60 Law J., M. 
74a. C. 126. 
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of tlio declaration, or in any subsequent pleading ; but wherever local 
description is required, such local description is to be given (^>), and the 
•cause of action must be proved to have arisen at the particular place 
named ; but where local description is not necessary, and the declaration 
does not allege that the injury was done in any particular locality, it is 
not necessary to prove the exact place where it was done (c). 

The plaintiff is at liberty in all personal actions to lay his venue where 
lie pleases, except in certain actions against justices, constables, officers 
and their assistants (d)f and the. court will not make an order for changing 
the venue, unless there is manifest inconvenience or impropriety in trying 
the cause in the county selected by the })laintilT («). 

When the declaration is for a breach of duty, the facts creating tht 
duty should be set forth on the face of the declaration. It is not enougl 
to' state that it was the duty of the defondanf to do the act which he is 
stated to have neglected to do ( f\ “ The decisions,” observes Lord 
Campbell, “ show that tbe allegation of duty in a declaration is in all 
cases immaterial, and ought never to be introduced, for if the particular 
facts set forth raise the duty, the allegation is unnecessary ; and if they 
do not, it will ho unavailing. If the particular facts stated in the decla- 
ration do not raise the duty, it cannot be established by other facts not 
stated. The declaration, therefore, must stand or fall by the facts 
stated ” (/;). Negligence creates no cause of action unless it expresses 
or establishes some breach of duly (//). 

I’lic novelty of the jmrtioular complaint set forth in a declaration is no 
objection to it, pr<»vidod it shows an injury cognizable by law (/). 

Stafemvni of special damaf/e . — If any peculiar or special damage has 
been sustained by tlio plaintiff, it should he stated in the declaration, with 
such reasonable ]>artienlarity as to give notice to the defendant of the 
peculiar nature of the injury. Where the action is not maintainable at 
all without proof of special damage, then the fact of special damage 
liaving been sustained cannot be given in evidence without statement of 
it in the declaration ; and in other actions, such as actions for words 
which arc actionable in themselves, particular instances of special damage 
cannot bo given in evidence, unless they are particularised in the declara- 
tion (^:). 

It is not necessary in a declaration by a plaintiff, wbo sues as the ad- 


(/;) 15 & 10 Viet. c. 7fi. ss. 50, flO. Rog. 
Gen. 10 Viet., 1 Ell. * 111. App. Ixxix. 

(r) Simmons v. InUifstonv^ H Exch. 441 ; 
32 F,ftw J., Exeb. 318. 

<rf) Ante, pp. 407,000. Andsee Chitty’s 
Arch. I'r., tiilc Yknch. 

(e) llvUiweU v. Hobson, 3 C. 13., N. S. 
701. 

if) Jirown V. Mafhtt, 5 C. 13. 015. 


Mvtcalfe v. Helherington^ 11 Exchr2||0. 
(/jr) Seymattr v. Maddox, 10 Q. 13. 331. 

(h) Dutton V. Powhs, 30 Law J., Q. B. 
100: 31 ib. Q. 13. lOi. 

(i) Ashhif V. White, 1 Smith's L. C. 
313. 

Browning v. Neumian, 1 Str. 000 ; 
ante, p. 710 

3i 



850 " THE LAW OP TORTS — ACTIONS EX DELICTO. [cHAP. XXI. 

ministrator of his deceased wife for his own benefit as husband, to disclose 
or allege any pecuniary damage suffered by the plaintiff beyond the ordi- 
nary claim for damages (/). 

Several counts in declarations in respect of the same cause of action, — By 
the rules and orders made by the judges pursuant to the Common Law 
Procedure Act, 1852, it is provided that, except as thereinafter mentioned, 
several counts on the same cause of action shall not be allowed, and any 
count or counts used in violation of the rule may, on the application of the 
party objecting, within a reasonable time, or before an order made for time 
to plead, be struck out or amended by the court or a judge, on such terms 
as to costs or otherwise as such court or judge may think fit ; but the 
court or judge may allow such counts on the same cause of actioh as may 
appear to be proper for the purpose of determining the real question in 
controversy between parties on its merits, subject to such terms as to 
costs and otherwise as the court or judge may think fit. And when no 
rule or order has been made as to costs, and on the trial there is more 
than one count founded on the same cause of action, and the judge or 
presiding officer before whom the cjiuse is tried shall, at the trial, certify 
to that effect on the record, the plaintiff will be liable for all costs occa- 
sioned by such count, in respect of which he has failed to establish a dis- 
tinct cause of action, including those of the evidence as well as those of 
the pleading (m). 

Pleas to the jurisdiction of the QueeiCs courts — Privileges of foreign 
ambassadors. — The accredited ambassadors of foreign potentates resident 
in this country are not amenable to the jurisdiction of our civil tribunals. 
They cannot be lawfully imprisoned in any civil proceeding, nor can their 
goods be taken in execution ; and if a writ is sued out against them, the 
defendant may defeat the action by pleading to the jurisdiction of the 
court (71). Tn other cases, to repel the jurisdiction of the king’s court, 
you must show a more proper and more sufficient jurisdiction, for if there 
is no other mode of trial that alone will give the king’s courts a 
jurisdiction ( 0 ). 

Of pleas in actions ex delicto. — In actions for a wrong or a breach of 
duty, the plea of Not guilty operates, as we have seen, as a denial only of 
the breach of duty or wrongful act alleged to have been committed by the 
defendant, and not of the facts stated in the inducement, and no other 
defence than such denial is admissible under that plea. All other pleas 

(0 Chapman v. Bothiodl, 27 Law J., 425, 460-471, 606, 607. 536-608, 580- 

Q. B. 315 ; ante, p. 350. 682, 641 , 660, 067, 714, 763. 

(m) Mercer v. Stanhury^ 25 Law J., (n) Magdalena St. Nav. Co. v. Martin^ 

Exch. 316; 2 H. & N. 155, n. As to 28 Law J., Q. B. 310. 
declarations in particular actions, see (o) Lcl. Mansfield, Mostyn v. Fabriaas, 
ante, pp. 64, 30, 122-125, A, 2l3, 243, Cowp. 172. 

244, 307, 308, 344, 346, 380, 381, 424, 
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in denial must take issue on some particular matter of fact alleged in the 
declaration (p). But where an action is brought against a master or 
employer for injuries sustained through the negligence of his servant or 
workman in doing his master's work, or executing his orders, the plea of 
Not guilty puts in issue the fact whether the party doing the injury was 
the servant of the defendant, and whether he was doing his work or 
executing his orders (g). If several wrongful acts are alleged in the 
same declaration, the plea of Not guilty puts them all in issue (r). Where 
special damage is substantially the thing complained of, as in actions for 
verbal slander, where the words spoken are not actionable per se, the plea 
of Not guilty puts in issue the existence of the special damage (s). 

Not guilty hy statute, — The statute 5 & 6 Viet. c. 97, s. 3, which 
repeals so much of any clause in any act of a local and personal nature 
whereby parties arc entitled to plead the general issue, and give the 
special matters in evidence, is, by its preamble, confined to actions “ for 
any matter done in pursuance of, or under the authority of, the said 
acts ” (^). 

What matters must he specially pleadefh — By the new rules of plead-* 
ing it is provided, that in all actions for torts, all matters in confession 
and avoidance of the cause of action shall bo pleaded specially, as in actions 
on contract (m). 

Of pleading several matters of defence . — The defendant may, by leave of 
the court or a judge, plead, in answer to the declaration or other subse- 
quent pleading of the plaintiff, as many several matters as he shall think 
necessary for his defence, upon an aflidavit being made by him or his 
attorney, if required by the court or judge, to the effect that he is advised 
or believes that he has j^st ground to traverse the several matters pro- 
posed to be traversed by him, and that the several matters sought to be 
pleaded are respectively true in substance and in fact. But the pleas of 
Not guilty, release, statute of limitations, bankruptcy of the defendant, 
discharge under an insolvent act, coverture, denial that the property, an 
injury to which is complained of, is the plaintiff’s, leave and license, and 
son assault demesne^ may be pleaded together as of course, without 
leave (pc). 

Except in cases specifically provided for, if either party plead several 
pleas, replications, avowries, cognizances, or other pleadings, without leave 


(/>) Reg. Gen. Hil. Term, 1(J Viet. 1 
£11. & 111. App. kxxi. 

(q) Mitchell v. Grasswellcr, IJl C. 11. 
24/>. 

(r) Card v. Card, 5 C. B. 033. 

(ft) Withy V. Elston, ante, p. 717. 

(/) Carr v. Ji. Ex, Ass, Co,, 1 B. & S. 
Or.O; 31 Jaw J.,Q. B. 03. 


(»/) Reg. Gen. Hil. Terra, 10 Viet, 1 
£11. & Bl. App. Ixxxi. As to the plea of 
Not guilty, and pleading speoiiilly in 
particular actions, see ante, pp. 50, 57, 
125, 130, 174, 175, 313,244-253,308-310, 
340, 347. 381-383, 425, 420, 471-475, 
507-513, 5lj8, 582-584, 041, 717, 705. 

(a) 15 & 10 Viet. c. 70, S8. 81, 84. 
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of the court oV a judge, the opposite party is at liberty to sign judgment ; 
which may, however, he sot aside upon an affidavit of merits (y). 

Several jileas, replications, or subsequent pleadings, or several avow- 
ries or cognizances, founded on the same ground of answer or defence, are 
not to be allowed, unless they appear to the court or judge, to be proper 
for determining the real question in controversy between the jiarties on its 
merits, and subject to such terms as to costs and otherwise as the court or 
judge may think /it. When no rule or order has been made, and on the 
trial there is more than one plea, rejdication, or subsequent pleading on 
the record, fouiuh'd on the same ground of answer or defence, and the^ 
judge or presiding officer, hoft>re whom the cause is tried, certifies to that 
effect on the record, the defendant will be liable for all costs occasioned by 
such plea or other pleading, in respeet of which be has failed to establish 
a distinct ground of-answer or defence, including those of the evidence as 
well as those of the pleading (z). 

Trareraes hy the defindant. — The defendant may either traverse gene- 
rally such of the facts contained in the declaration as might have been 
denied hy one plea, or may select and lrav(‘rse separately any material 
allegation in the declaration, altliongh it might have been inclndod in a 
general traverse. Ho is at liberty also to traverse the whole or part of a 
replication or subsequent pleading of the ])laintilf bj a general denial, or, 
admitting some part or parts thereof, to deny all the rest, or to deny any 
one or more allegations (n), 

V'rairrses hy the pJcnvfiff. — The jdaintiflf, on the other hand, is at 
liberty fo traverse the whole of any plea or snbsofjnent pleading of the 
defendant, by a general denial ; or, admitting some part or parts thereof, 
to deny all the rest, or to deny any one or more allegations (A). 

r>y 15 & IT) Yict. c. (15, it is enacted, that special traverses shall not 
he necessary in any pleading. 

JiPfjvisites of speria I pleas. — A plea pleaded generally to the whole 
declaration must rdVer a good answer in point of law to all the causes of 
action comprised therein. If it does not do this it is had, and tlie 
])laintiflr is entitled to judgment for so mneb as is not covered by the 
plea (c). A plea, which is a good plea to some only of the counts of a 
declaration, should in th^^ introductory part thereof be confined to those 
counts, and not ne pleaded generally to the whole declaration, not- 
withstanding R. 75 of the Common Law Procedure Act, 1852, which 
enacts, that pleas capable of being construed distrihutivcly sliall be taken 
distributivcly, for that has reference only to the finding of the jury upon 


(y) 15 & 10 Vipt. c. 7(i, s. 80. Memter 
V. R(h\ 10 C. W. 102. 

(z) llpg. Gon. 10 Viet., KKll. & 111. 
App. Ixxix. 


(a) 15 & 10 Viet. f. 70, ss. 70, 78. 

(/>) 15 A' 10 Viet. c. 70, fl. 77. 

(c) Jiogera v. Spence, 12 Cl. & Fin. 
718 . 
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tlio issues joined {d). If a plea, which professes to answer the whole of 
the declaration, is in truth an answer only to part, the plaintiff may be 
entitled to judgment* non obstante veredicto (e). 

In an action of libel, where the declaration sets out several distinct 
libels in different counts, the deiendant cannot plead one plea in justifica- 
tion of the whole, but must plead the truth of the libel to each count 
separately (y‘). 

Any plea, good in substance, is not objectionable (s. 74) on the ground 
of its treating the declaration either as framed for a breach of contract or 
for a wrong. No formal defence is required in a plea, or avowry, or cog- 
nizance, and it is not necessary to state in a second or other plea, or 
avowry, or cognizance, that it is pleaded by leave of the court or a judge, 
or according to the form of the statute, or to that effect (y). 

Where proof of the ])recihe locality is material to the defence, and the 
place is not described in the declaration (ante, [>. 841)), the defendant is 
bound to show it by his j)leading (h). 

Fictitious and needless averments in pleadiinj. — All statements which 
need not be proved, such as the statenmnt of time, quantity, quality, and 
value, where these are immaterial ; the statement of losing and iinding, 
and bailment, in actions for goods, or their value ; the statement of acts 
of tres])ass having been committed with force and arms, and against the 
peace, (Jtc., ami all statements of a hke kind, are to be omitted in 
pleading (/). 

‘‘ It is an elementary rule in ])lcading, that when a state of facts 
is relied on it is enough to allege it siin]>ly, without setting out the sub- 
ordinate facts which are the means of producing it, or the evidence 
sustaining the allegation. Thus, in a case very familiar, if a trespass bo 
justified by a plea of highway, the j)lcader never states liow the locus in 
quo became a highway ; and if the plaintiff’s case is that the locus in quo^ 
by an order of ju^tice^, a^Yard of inclosure commissioners, local act of par- 
liament, or any other lawful means, had ceased to be a highway at the 
time allegi'd in the declaration, he simply puts in issue the fact of its 
being a highway at. the time, without alleging the particular mode by 
which he intends to show, in proof, that it liad l)eft>re then ceased to be 
such. The certainty or particularity of pleading is directed, not to the 
disclosure of the case of a i»arty, but to the informing the court, the jury, 
and the opponent, of the speciiic projiosition for which he contends ; and 
a scarcely less important object is the bringing the parties to issue on a 

(//) Jervis, C. J., Gabriel v. Dresset\ 15 (./') lioness v. Stubbs, 8 W. R. IbS; 

C. B. (I’i?. Wilkinson v. Kirbij, Sa Law mitc, pp. 71H. 71!). 

J„ 0. I*. Ckappetl v. DavUtson, 2 (//) 15 iV 1(1 Viet. c. 7(1, ss. 1, 74, (17. 

Jar. N. S. 544. But set' Jilnynive v. (h) Webber v. Sparttes, 10 ^F. & W. 
Brist. Wnt, Co., 1 H. S: N. 087. 487. Eltisun v. Isles, II Ad. & K. 070. 

(e) Lyne v. SiesJ'cltl, 1 H. & N. 2bl. (/) 15 & lU Viet. c. 10, s. 40. 
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simple and certain point, avoiding that prolixity and uncertainty which 
would very probably arise from stating all the steps which lead up to that 
point” (^). 

Defences arising afiei' the commencement of the action may be pleaded, 
together with pleas of defences arising before the commencement of tlie 
action, but the plaintiif may confess such plea, and become entitled to the 
costs of the cause up to the time of pleading such plea. The rule does 
not apply to the case of a plea pleaded by one or more only out of several 
defendants (/). Any defence arising after the commencement of the 
action must be pleaded accordjng to the fact, without any formal coni-^ 
menccinent or conclusion, and any plea which does not state whether the 
defence therein set up arose before or after action, will be deemed to be a 
plea of matter arising before action (?«). 

Payment of monsy into court hy way of compensation or amends.— By 
15 & IG Viet. c. 7G, it is enacted (s. 70), that it shall be lawful for the 
defendant in all actions (except actions for assault and battery (n), false 
imprisonment, libel, slander (o), malicious arrest or prosecution, criminal 
conversation, or debauching the plaiutiff’s daughter or servant J, and by 
leave of the court or a judge, upon such terms ns they or he may think 
fit, for one or more of several defendants to pay into court a sum of money 
by way of compensation or amends, and such payment is to be pleaded, 
as near as may be, in the form given by s. 71 of the statute. The plain- 
tiff may reply to the plea by accepting the sum paid into court in full 
satisfaction and discharge of the cause of action in respect of which it has 
been paid in, and is at liberty, in that case, to tax his costs, and, in case 
of non-payment thereof within forty-eiglit hours, to sign judgment for 
such costs ; or the plaintiff may reply that the sum i)aid into court is not 
enough to satisfy the claim of the plaintiff in respect of the matter to 
wdiich the plea is pleaded ; and, in the event of an issue thereon being 
found for the defendant, the defendant is entitled to judgment and his 
costs of suit (p). 

Plea of infancy in actions ex delicto. — A pica of infancy constitutes no 
defence, as we have seen, to an action for an assault or false imprison- 
ment, or to an action of libel and slander, or for seduction ; but it is an 
answer to an action for deceit, and to actions of tort founded on contract, 
such as an action for a false and fraudulent representation by an infant 


(k) mUianui V. Wilcox, 8 Ad. k E. 

m. 

(/) Iteg. Gen. 10 Viet., 1 Ell. & Bl. 
App. 

i^m) 15 & 10 Viet. c. 70, s. 08. 

(a) In trespass for breaking and enter- 
ing the plaintilf's house, and assaulting 
his son, whereby the plaintiff lost his 
son's services, was lield that the de- 


fendant might pay money into court. 
Nation V. llolM, 0 Q. B. \m. Aston 
y. Perkes, 15 M. & W. 085. 

(o) As to making an apology and pay- 
ing money into court in coses of libel 
and slander, see ante, p. 718. 

(p) As to the effect of a payment of 
money into court in actions of tort, see 
post, s. 2. 
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that he was of full age, whereby the plaintiff was induced to <Sontract with 
him ; for if such an action was maintainable, all the picas of infancy 
would be taken away., as such affirmations are in every contract ((^). 

Plea of accord and satisfaction , — Whenever the plaintiff has consented 
to receive, and has actually received, satisfaction and recompense for the 
injury he has sustained, the cause of action is discharged, although the 
satisfaction and recompense were not one-hundredth part of the value of 
his loss ; for, by his own accord and agreement, the injury is dispensed 
with, and in all actions in which nothing but amends are to be recovered 
in damages, there a concord carried into execution is a good plea {r\ 
^he ordinary form of plea of accord and satisfaction is to the effect that, 
after the accrual of the cause of action, and before the commencement of 
the suit, the defendant delivered to the plaintiff, and the plaintiff accepted 
from the defendant, certain goods and chattels, or monies, or securities 
for money, &c., specifying the nature and character of the things delivered 
ill full satisfaction and discharge of the cause of action, and of all damages 
sustained thei’cfrom by the defendant. To supj)ort this plea it must be 
proved that the satisfaction was given and accepted in respect of the 
identical cause of action included in the declaration; for when a plaintiff 
who had received some internal injury in a railw^ay collision, but was not 
aware of it, accepted a small sum of money as compensation.for damage 
done to his clothes and hat, and then brought an action for the injury to 
the person, it was held that such cause; of action w'as untouched by the 
accord and satisfaction in respect of the injury to the clothes (s). 

Either money or chattels, railway bonds or negotiable sceuritics, or 
an estate or intci’cst in land, may be given, granted, or surrendered and 
accepted by way of conipensatiou and amends for the damages that may 
have been sustained. If goods of the defendant are in the hands of the 
plaintiff, and it is agreed between the plaintiff and defendant that the 
plaintiff shall rclain these goods as his own property, in satisfaction and 
discliarge of the cause of action, and the goods are accordingly retained 
and accepted by the i)laintiff in satisfaction, &c., this is a valid accord' 
executed, and is pleadable in bar of an action (?). But the delivery and 
acceptance of a man’s own goods and chattels constitute no satisfaction. 
Thus, in an action of trespass against a defendant in respect of an entry 
by him upon the plaintiff’s land, the defendant said that after the entry 
there was an accord bctwTcn them that the plaintiff should re-enter into 
the same land, and should enjoy it without interruption by the defendant, 
and that the defendant should deliver to the plaintiff all the title-deeds 

{a) Johnson v. Pife^ 1 Sid. 25S, Liv, 400. As to accord and satisfaction for 
Adel. Lftan Ass. \\ Fairhurst, dlfjwh. -ISO. the injury nnd all its consooueuces 

(r) Andrew v. Ilouyhey, l>3^er, 75 h. Rideal v. Ot, Wesl, Rail, Co,, ib. 700. 

(s) Roberts v. R, C, Rail, Co,, 1 F. & F. (/) Jones v. Sawkins, 5 C. £. 142. 
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concerning 1;he said land ; that the plain tilT had re-entered, and that the 
defendant had delivered the title-deeds ; and it was held tliat this was no 
answer, for it must bo intended that the title-deeds were the plaintiff’s 
own title-deeds, and then to deliver liim his own deeds, and put him in 
possession of liis own land, was no satisfaction of the wrong done before 
in keeping him out; but it was admitted, that if the defendant had shown 
^nj title in himself to the i)ossession of the deeds, then liis delivering 
them up would have been a good bar to the action (w). 

The nieauing of an accord and satisfaction is, that there has been an 
agreement for something to be done in satisfaction and discharge of the 
cause of action, and that the agreement has been completely performed, 
so that there is a total extinguishment of the original cause 6f action. 
The plea, therefore, must set forth an accord executed, showing a com- 
plete perfoiTiiaiice J)y the defendant of the substituted contract (a;). 
AV'liere the defendant had slandered the piaintilf, and after the utterance 
of the slander the pluintilf and defendant met, and it was agreed that 
certain letters and documents in the handwriting of the plaintiff, in the 
possession of the defendant, contauJng certain proofs against the i)laintiff 
of the truth of the charges made by the defendant, should be burnt, and 
that no action should be brought, and the letters were burnt, but the 
plaintiff, ]>evcrtheless, brought an action, it was held that the accord 
executed was a bar to the action (f/). 

Flea of the pendency of another action for the same wrong , — “-The law 
abhors multiplicity of actions, and therefore, whenever it ap]>ears up(m 
record that the plaintitf has sued out two writs against the same defend- 
ant for the same thing, the second writ .^hall abate*' (z). Therefore, in 
an action of trespass for a lior^e, it i.', a good plea in abatement tliat 
another action is i)ending for the same trespass, whether the action he in 
the same court or in aiiotlier ai:d different court of co-ordinate jurisdic- 
tion (a). J3ut tile pendency of a suit in an inferior court (/y), f>r in a 
foreign court (c), cannot be pleaded to an action in one of the courts of 
Westminster for the recovery of the same demand ; and if an action be 
brought in the county court, the pendency of an action in the superior 
court does not oust the jurisdiction of the county court (d), and if the 
two suits are in their nature diirerent, if the proceeding; in one is in rem, 
and in the other in personam j the pendency of the one cannot be jileaded 
in suspension of the other {e). If a plaintiff sues both at law and in 

(m) Bro. Abr., Accoim, 1. OslrH v. Lepage, 10 Jur. 10 1. iS’wE 

(.t) Gabriel Dresser, IT) C. 13. 02'-?. v. Ld. Segnwiir, 31 Law J., Lxoh.457. 
(y) Lanes. Applegate, J Stark. 07. Srttit v. Pilkingtoii, 31 Law J., Q. H. HI. 

(?) I’ac. Abr., Auatkmkni’, M, (//) A/'Afnrrng v. Wright, 11 W. It. 35. 

(rtl Lev. Ent. 51. Sparry's 5 Co. liissil v. WiHintHson,! Excli. 301 ; 5 Law 
02ti; Com. Di''.. AB/vrcMFNr, II. '-il. '1'. It., X. S. 321 ; JO W. It. 10!>. 

(h) Laughton s. Tayhr,\i yi. {vj flnrnur v. Dell, 7 Moore, P. C. 

. \c) Cox V. MUchell, 20 Law J., C. P. 2HL 
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equity for the same cause of autiop, he may be. compelled to elect in which 
suit he will proceed (/). 

The court in many cases will relieve on motion where different actions 
are brought for the same cause, instead of putting the party to plead. 
Thus, where compensation iu da\iiages has been claimed for a trespass 
committed by several persons, and full compensation in damages has been 
received from one of the co-trespassers, the court will ini^rfero summarily 
to prevent the plaintiff from seeking the same compensation a second time 
from another co-tres[)asscr ; but where the injury done is an injury tp 
character from the publication of a libel, the court will not interfere in a 
summary way to prevent the continuance of proceedings against the pub- 
lisher of the libel, on the ground that damages have been recovered by 
the plaintiff from uiiothcr publisher of the same libel, as the nature and 
extent of the injury iu each particular case depend upon the extent of the 
circulutiuu of the libel {g). 

Plea of jadijment recovered . — Whenever judgment has been recovered 
in an action of tort, the judgment, if pleaded, is a bar to any subsequent 
action for the same wrong ; for you shall not bring the same cause of 
aetiou twice to a final determination; nemo debet his vexari pro eadtm 
emsd : and what is the same cause of action is, where the same evidence 
will support both actions” {li). Jlut by allowing judgment to go by 
default in an action to wliich tliore is a good defence, the defendant is not 
precluded from setting up such dofciice in any subsequent action in which 
tiic matter may arise between the same parties (i). In an action for 
slander, you cannot liavc an action twice over against the same person for 
the utterance of the same, wonls on the same occasion, but every fresh 
utterance and [niblicatiou of the slander create a frosli cause of action, so 
that you may have two actions for words spoken at different times, con- 
veying distinct iniputatiuns upon the plaiutilT, and judgment recovered in 
the first action would be no bar to the second action. Every plea alleging 
that the plaintiff bnniglit a prior action against the defendant for the 
same wrong, and recovered judginout therein (^•), must contain in the 
margin tlicreof a statement of the date of such judgment ; and, if such 
judgment be in a court of record, of the number of the roll, if any, on 
which the proceedings are entered. In default of such statement, the 
plaintiff will he at liberty to sign judgment as for want of a plea ; and 
in case the same be falsely stated by the defendant, the plaintiff, on 
producing a certificate from the proper officer or person having the 
custody of the records or proceedings of the court where such judgment 


{/) Simpson v. Saddf ii-L Law J., C. P. 2 W. HI. 837. 

10(1. (i) Howleit V. Tarte^ 31 Law J., C. P. 

{(f) Marlin v. Kvnnvd^^ 2 B. iV P. (JO. 160. 

(/i) Kilchtn V. 3 Wils, 301; (A*) v.Zum/cy, 3 C.&P. 489, n. 
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is alleged to have been recovered, that there is no such record or entry of 
a judgment as therein stated, is at liberty to sign judgment as for want of 
a plea (Z). 

If the record, when produced, shows on the face of it that the cause 
of action, in the second suit, is not the same as that for W'hich judgment 
was recovered in the former action, the record at once disproves the plea, 
and the plaintilj will be entitled to a verdict (771). But the varying of tlie 
form of the claim, where the claim is substantially the same, will not 
be allowed to defeat the operation of the rule. Therefore, where a servant 
in husbandry, being hired for a quarter of a-ycar, and having entered the 
service, was discharged therefrom before tljc end of the quarter, and then 
sued her master in the county court for discharging her without reason- 
able cause, and her master obtained a verdict on the ground that he had 
good cause for dis}>iissing her, and the servant then, after the quarter 
had elapsed, took out a summons h<*fore justices against her master to 
recover tlie quarter’s wages, it was held tiiat the question before the 
justices under this summons was substantially the same as that which had 
been adjudicated upon by the co’:nty court, viz. whether the dismissal 
was wrongful ; that the decision in the county court was conclusive 
between the parties, and could not be reviewed by the justices. ** It was 
open to the justices,” observes Cockbiirn, C. J., to inquire whether the 
county court had jurisdiction, and whether tlic judge had determined 
that the discharge of the respondent was rightful ; but as soon as they 
had ascertained both those facts in tlie aflirinative, they were bound by 
law to treat the decision of the county court as conclusive between the 
parties, and not to allow the dispute as to the discharge being wrongful 
to be reopened ” (tj). 

The recovering from a servant of damages for leaving the scrvicii of 
his master, lias been held to he a bar to a second action against another 
party for seducing the servant away from his master’s service, because 
the damage for the loss of service was coin2)cnsated for in the first 
action (0). 

If two commit a joint tort, the judgment against one is of itself, 
without execution, a sufficient bar to an action against the other for the 
same cause (y>) ; and whenever the cause of action in the two suits is 
identical, the rccoirery of judgment in the one is a bar to the other (q). 
A judgment, therefore, in a county court, is a bar to an action on the 
same subject-matter in any other court (r). But a judgment obtained 

(/) Beg. Gen. Hil. T., 10 Viet. 10; 1 («) Jfhf/v, ItandaV, 3 Burr. 13415. 

Ell. & Bl. App. 3. ( p) Kinff v. Hoarc, 13 M. A'AV. 504-500. 

(«i) Wadsu'orth v. Bentley^ 23 Law J., \q) Slakdi case, 4 Co. 04b. Phillips 

Q* V. Berryman f 3 Doug. 288. 

(«) Buutledye v. Ilislop, 29 Law J., (r) Austin v. MUls^ 0 Exch. 288; 23 

M. C. 90. Law J., Exch. 42. 



SBCT. 1.] DEFENGlfiS — JUDGMENT BECOVBRED. 859 

upon some teclmical collateral point, not touching the substantial cause of 
action between the parties, is no bar to a subsequent action. If the 
plaintiff makes a mistake in his declaration, and the defendant demurs, 
and judgment is given for him, the plaintiff may rectify the mistake in a 
second action (s). “ Where the de^slaration in the second action is framed 

in such a manner that the causes of action may be the same as those in 
the first suit, it is incumbent on the party bringing the second action to 
show that they arc not the same ” (t), “ The plaintiff who brings a second 
action, ought not to leave it to nice investigation to see whether the two 
causes of action be the same ; he ought to show, beyond all controversy, 
that the second is a different cause of action from the first.” Where 
there are two distinct demands not in the least blended together, and the 
plaintiff has failed through inadvertence in proving one of them, he may 
maintain a second action for the other (?/). Whenever the same point was 
not in issue in tlie prior action, the judgnient in such prior action can have 
no effect upon the second action (x) ; but when the pleading and the state 
of tlie record arc such that the plaintiff might, if lie had thought fit, have 
recovered his whole demand in the first action, he cannot afterwards be 
allowed to recover it in a second action. 

llecovery of judgment upon a contract with insurers against loss is, as 
we have seen, no bar to an action against a wrong-doer who has occasioned 
the loss, although the insurer lias received a full indemnity (y). 

A jilea of the recovery of judgment and damages in an action for a 
false imprisonment upon a charge of felony, is no answer to an action for 
a malicious prosecution for the same felony. “ It is altogether,” observes 
Parke, J1 , “ a different cause of action. The taking a man upon a charge 
of felony, is distinct from the act of going before a grand jury and falsely 
and maliciously taking an oath to get a bill found against him for the 
same felony, and then going before a petty jury and trying to induce them 
to find him guilty (j). 

Where the second action is founded upon some special damage flowing 
from the original wixmg, a plea of judgment recovered in an action for 
such original wrong, will be a bar to such second action, unless the special 
damage alleged in the declaration be shown to constitute a new cause of 
action. Thus, when the jdaintiff in his declaration alleged that the 
defendant beat the plaintiff’s head against the ground, and that the 
plaintift* brought an action of assault and battery for that and recovered 
damages, and that since the recovery of such damages, by reason of the 
same battery, a piece of the plaintiff’s skull had come out, and the defend- 

(«) Lampen v. Kcdifcwhit 1 Mod, 207. Howlett v. Tarti\ 31 Law J., C. P. 140. 

(/) Bayot, Ld. v. Williams, 3 B. & C. {y) Yates v. Whyte, 4 Bing. N. C. 282 ; 
23i). ante, pp. 211, 350. 

(m) Seddon v. Tutop, 0 T. li. 003. (?) Guest v. Warren, 0 Ezch. 379; 23 

(ar) Carter v. James, 13 M. & W. 137. Law J., Exch. 121. 
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ant pleaded in bar the recoveiy mentioned in the declaration, and averred 
it to be for the same assault and battery, and the plain till* detnuiTed, and 
it was urged that this subsequent damage was a new matter which could 
nut be given in evidence in the first action, when it was not known, it was 
held that the recovery of damages in the first action was an absolute bar 
to any subsequent action for the same battery (n). 

Continuing injuries — Judgment recovered . — liut where t)ie injury is of 
a continuing nature, the bringing of an action end ibe recovery of damages 
for the perpetration of the original wrong does not prevent the injured 
> party from bringing a fresh ‘action for the continuance of the injury,. 
Thus, if a building has been wrongfully erected upon the plaintiirs land, 
and the plaintiff has brought an action anil recovered damages for the 
trespass, ho is not thereby precluded from bringing a fresh action and 
recovering fresh damages for the continuance of the erection. If the 
defendant, for example, has thrown a heap of stones on the land of the 
plaintitf, and leaves them there, the defendant is responsible in trespass 
from day to day until they are removed. Thus, where the trustees of a 
turnpike road built buttresses on the land of the plain tilf to snp[)ort tlie 
road, and the plaintiff thereupon sued them and their workmen in trespass 
for such erection, and accepted money paid into court in full satisfaction 
of the trespass, it was held, that after notice to the defendants to remove 
the buttresses, and a refusal to do so, the phiintifi' might bring another 
action of trespass against them for keeping and continuing the buttresses 
on the land, to which the former recovery was no bar [b). 

Where an action was brought against the defendant for obstnieting 
ail ancient window of the plaintiff's house, by keeping and continuing a 
certain roof before then wrongfully erected adjoining the said bouse, to 
the injury of the plaiiititf’s reversion, and a former judgment recovered by 
the plaintitf against the defeiulant for the same grievaneo was pleaded in 
bar, and the plaintitf veplinl that the grievances were nc»t the same, and 
issue was joined thereupon, and it appeared tliat on a former trial between 
the same parties, of an action for an injury to the pluintilf’s reversion in 
the same premises by erecting and keeping up the roof, the plaintitf re- 
covered damages, it was held that sncli recovery was no bar to the second 
action ; for if the erection of the roof in the first instance was an injury 
to the reversion, the contijmance of it subsequently to the first action was 
a fresh injury to the reversioner,. in respect of which a fresh action was 
maintairiahlc (c). 

But where the injury is not of a continuing nature, and the damages 
which flow therefrom, when they accrue, have accrued once for all, then 
the recovery of judgment in a previous action is, ns we have seen, a 

(а) Fetter \. J)enle, I Salk. 11. ir) Hhadwell V. Ilutchinsonf 3 B. Jk 

(б) Holnm v. Wilson, 10 Ad. & E.OOih Ad. 07. 
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good bar. Tims, if a man has dug a pit, or made a trench in another’s 
land, and an action has been brought and damages have been recovered 
for the injury, such recovery of damages is a complete satisfaction for the 
wrong done in cutting into the plaintiff’s land, and no other action is 
maintainable (d) ; but where a man digs a trench or deepens a ditch in his 
own land, which has the effect of injuriously diverting water from his 
neighbour’s stream, or of diminishing the supply of water to a neighbour’s 
mill, then there is a continuing injury so long as the trench remains open, 
and the ditch deepened, and the diverted water is allowed to run through 
it to the injury of the neighbouring proprietor. 

When both landlord and tenant arc responsible for the injury, the 
plaintiff may proceed against either at his election ; but he can have but 
one satisfaction for the same wrong, and having sued and recovered j udg- 
ment against one, he cannot recover against the other (e). 

jLjient of thr. recovery ofjitdymenf in ac/ions for the conversion of property. 
— We have already seen, that by a recovery of judgment in an action for 
the conversion of prop(‘rty, the plaintiff’s right of property in the things 
converted is barred, and the j)roperty vests in the defendant in the 
action (/). The ])r<)pcrly in the goods is ehanged by relation from the 
time of the conversion. Some of the authorities seem to lay it down that 
it is not the recovery only, but the recovery coupled with the payment of 
the damages, that changes the property ; but it has been decided that the 
right of property in the things converted is entirely altered by the judg- 
ment, whether the damages are ])aid or not. “ It is the judgment,” 
observes .Icrvis, C. tl., “ that disposes of the matter, and not the payment. 
If, therefore, two persons jointly convert goods, and one of them receives 
the ])ro(’eeds, you cannot, after a recovery against one in trover, have an 
action against the other for the same conversion ; or an action for money 
had anti received, to recover the value of the goods for which a judgment 
has already passed in the former action ” (</). 

Recovery of judgment in rem is no bar to proceeding in personam^ and, 
therefore, a judgment in rem in the Admiralty Court is not pleadable in 
bar of an action for damages (//). 

Idea of the hankruptcy of the plaintiff. — By s. 142 of the Common Law 
Procedure Act, 1852 (15 tSr 16 V^ict. c. 76), it is enacted, that the bank- 
ruptcy of the plaintiff in an action shall not be pleaded in bar to such 
action, unless the assignees shall decline to continue and give security for 
the costs thereof, ui)on a judge’s order to be obtained for that purpose, 
within such reasonable time as the judge may order, but the proceedings 

(rf) Clegff V. Dearden^ 12 Q. B. 5!)1. Ilolroyd, J., S B. Sz C. 20(1. 

(c) Roswell V. yV/W, 2 Salk. 400; 12 (//) Itucklund \. Johnson ^ 1ft C. B. 101; 

Mod. (ilKl. Brcitl v. Jfnddon, Oro. Jac. 28 Law J., C. 1'. 21)4. Brown v. jrootton, 
ftftft. Cro. Jrg. 78. 

(./ ) (htoptr V. Shepherd, 8 0. B. 272 ; {h) Nelson v. Couch, 2 N. R. 896. 
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may be stayed until such election is made ; and in case the assignees 
neglect or refuse to continue the action and give such security within the 
time limited by the order, the defendant may, within eight days after such 
neglect or refusal, plead the bankruptcy. 

Pleas of the Statute of Limitations. — By 21 Jac. 1, c. 16, s. 3, it is 
enacted, that all actions of trespass, quare clausum fregit^ all actions of 
trespass detinue, trover and replevin, for taking away of goods and cattle, 
all actions upon the case, and all actions of assault, menace, battery, 
wounding, and imprisonment, or any of them, shall bo commenced within 
the time and limitation thereafter expressed, and not after ; that is to say, 
the said actions upon tlic case other than for slander, and the said actions 
for trespass detinue, and replevin for goods or cattle, and the SUid actions 
of trespass quare clausum fregit^ within six years next after the cause of 
such actions or suit, and not after; and the said actions of trespass, of 
assault, battery, wounding, imprisonment, or any of them, within four 
years next after the cause of such actiy^ns or suit, and not after ; and the 
said actions upon the case for words within two years next after the words 
spoken, and not after. But (s. 4) if in any of the said actions judgment 
be given for the plaintiff, and the same be reversed by error, or a verdict 
pass for the plaintiff, and upon matter alleged in arrest of judgment the 
judgment be given against the plaintiff, that he take nothing by his 
plaint or writ, the plaintiff, his heirs, executors, drc. may commence a new 
action within a year after such judgment reversed, or given against the 
plaintiff, and not after. And by 10 & 20 Viet. c. 07, s. 10, absence 
beyond seas, or imprisonment at the time of the accrual of the cause of 
action, is no longer to have the effect of extending the period of limita- 
tion («). 

Commencement of the period of limitation. — The time of limitation 
begins to run from the accrual of the cause of action; and when an act has 
been done which is lawful in itself, but becomes unlawful only in case it 
causes damage and injury to another, the time of limitation will run not from 
the period of the doing of the lawful act, but from the time of the accrual 
of the damage, and the consequent conversion of the act which was lawful 
in its inception into a tort. Thus, where one person is possessed of the 
surface of land, and another is owner of the subsoil, and the owner of the . 
subsoil excavates therein for minerals, without causing any immediate 
apparent injury to the surface^ but damage ultimately ensues, and the 
surface subsides, the time of limitation will begin to run from the time 
when the damage manifested itself, and not from the period of the 

Ki) Comill v. Hudson, 27 Law J., Q. actions aj^ainst judf^cs, and oflicors, and 
B. H. As Ui tho limitation of actions by persons acting under statutory authority, 
the personal re])rcscntativcs of deceased see ante, pp. 4U8-500, 035, 630, 0(10, 
parties whose death has been occasioned 070. 
by negligence, see ante, p. 338 ; also of 
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making of the excavation (^). Whenever one person does anything or 
permits anything to bo done on his own land which causes injury to his 
neighbour, and the injury is of a continuing nature, the cause of action, 
as we have seen, continues, and is renewed de die in diem as long as the 
cause of the continuing damnge ds allowed to continue. If a man, by 
i^ud constructing basins and canals on his own land, causes a 
stream of water to flow against his neighbour’s wall, and gradually to 
undermine it, so that at last the wall falls, the period of limitation runs 
from the time of the falling of the wall, and not from the time of the 
construction of the basins and canals (Z). And if a man, by digging on 
his own land, wrongfully lays open the foundations of his neighbour’s 
wall, and causes them to be gradually weakened by the effect of flowing 
water, rain, and frost, so that at last the wall falls, the time of limitation 
runs from the time of the falling of the wall, and not from the time of 
the excavation of the soil (m). And in all cases of continuing nuisances 
and injuries arising from a continuing wrongful act, there is a continuing 
cause of action (?i). Where slanderous words are uttered which create no 
cause of action unless they arc followed by special damage, the period of 
limitation runs from the time that special damage accrues, and not from 
the tiling of the utterance of the words (o ) ; but if the special damage 
accrues long after the words Avere sj>okcn, or is caused by the repeti^ 
tion of them, the damage would be too remote, and would not create any 
cause of action at all (ante, pp. 4, 5). 

Where an action is brought against a justice of the peace for a false 
and malicious imprisonment (ante, p. 633), every continuance of the im- 
prisonment de die in dicm is, in point of law, a new imprisonment, and, 
therefore, the time of limitation runs from the last day of such imprison- 
ment, and not from the time of the making of the warrant (p). 

As a general rule, the period of limitation runs from the time of the 
commission of the wrongful act, and not from the time of the knowledge 
of that act by the plaintiff, there being no proof of any fraud practised 
by the defendant in order to conceal that knowledge from the plain- 
tiff {q). 

In actions for negligence or for a breach of duty, the cause of action 
•accrues at the time of the occurrence of the act of negligence or the breach 
of duty, aud not from the period of its discovery by the plaintiff. If, 
therefore, an attorney or agent has been guilty of a neglect of duty, and 


(A) Bonomi v. Backhouse^ 28 Law J., Q. 
B. 878. lid. Wenslcydalo, Jiowhot/iam v. 
WHium, 8 H. L. C. 880; 30 Law J., Q. 
B. 065. 

(/) Gilhn V. Boddiniftont B. M. 101. 
(m) Roberts v. Rend^ 16 Kast, 217. 

(w) Whitehouse v. /V//, 30 Law J., C. 


r. 305. 

(o) Saunders v. Edwards^ Sid. 95. 

{p) Hardy v. Ryle, 0 B. C. 608. 
Massey Johnson, 12 East, 68. 

{q) Granger v. George, 7 D. & B. 730 
6 B. & C. 140. 
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the injurious consequences thereof do not come to the knowledge of the 
principal until after the lapse of six years from tlic occurrence of the 
wrongful act, the right of action of the 2 )rineipal is barred (/•). 

Extension of the im iod of limitation in certain cases. — Wlion the action 
abates by the death of the 2 >laintilf, or is abated without default of the 
plaintiff by the act of God, and the period of limitation has run out before 
the commencement of a fresh action, the courts have indulged the plaintiff 
with the liberty of suing out a new writ, so that he did it within a rea- 
sonably recent period. One mode of measuring the time was with refer- 
, ence to the time it would occupy in getting to the place where a new writ 
• was to be obtained. Hence the writ got the name of a writ of journey’s 
accounts. But there was no exact limit of time to govern tlie court in 
saying what nas a reasonable time in getting the writ, and the question 
is, whether the act ion is, under the j)articular circumstances of the case, 
brought within a reasonable j^eriod after the expiration of the time of 
limitation {s). 

Efjnitahle pleas and defences — By 17 & 18 Yict. c. 125, s. 83, it is 
enacted, that it shall be lawful for evtuy defendant, or for a plaintiff in 
replevin in any case in any of the su])erior courts in which, if judgment 
were obtained, he would be entitled to ndief against such judgment on 
equitable grounds, to jdcad the facts which entitle him to such relief by 
w’ay of defence, and these courts arc thereby emj)owered to receive such 
defence by way of pica, provided that such plea shall begin’ with the 
words for defence on equitable grounds,’’ or words to the like effect. 
Any such matter (s. 84) which, if it arose before or during the time for 
pleading, would be an answer to the action by way of 2 >lea, may, if it arise 
after the lapse of the period during which it could be pleaded, be set up by 
way of audita (pterela. The plaintiff may reply (s. 85), in answer to any 
plea of the defendant, facts which avoid such plea upon equitable grounds; 
provided that such replication sliall begin with the words, “ for re[)lication 
on equitable grounds,” or words to the like effect. But it is provided 
(s. 80, that in case it shall ajipcar to the court, or any judge tliereof, that 
any such equitable plea, or equitable reidication, cannot be dealt with by 
a court of law so as to do justice between the parties, it shall be lawful 
for such court or judge to order the same to be struck out (/). 

Matters which in Chancery would entitle the defendant to an uncon- 
ditional and j)crpetual injunction to restrain an action in respect thereof, 
may, under this statute, be. pleaded by way of equitable defence ; but if the 
matters of defence are not such as to entitle the defendant to unconditional 
relief, they cannot be made the foundation of a good equitable plea (m). 

(f) Howell V. Voung^ 5 B. & C. 205. 

<*) Curlewh V. Mnrninqtony 27 Baw J., 

Q. B.m 


(/) 17 A' 18 Viet. c. 126, ss. 81-87. 
(w) Jlgde V. (Irahmn. ante, p. 240. 
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Where the plaintiff complained of three grievances, one relating to the 
obstruction of his lights, another relating to the taking away of the sup- 
port of his building, and a third to the obstruction of his chimneys, and 
causing them to smoke, and the defendant pleaded by way of equitable 
defence that the whole of the grievances complained of arose from the 
pulling down of an ancient house and the building of another messuage 
«on the site of it, and that the acts causing the grievances complained of 
were done with the knowledge, consent, and acquiescence of the plaintiff, 
and upon the faith of his approval of the mode in which they were done, 
it was held that the plea disclosed a good equitable defence ; but that 
it was well answered by a replication setting up that the acquiescence 
and consent upon the faith of which those acts were done were obtained 
from the plaintiff by the representations of the defendant, that none of 
the grievances complained of would take place if the plaintiff would give 
his consent as alleged (a;). 

Joindei* of issue . — Either party may plead in answer to the plea or’ 
subsequent pleading of his adversary that he joins issue thereon, and such 
joinder of issue operates as a denial of the substance of the plea or other 
subsequent pleading and an issue thereon ; and in all cases where the 
plaintiff's pleading is in denial of the pleading of the defendant, or some 
part of it, the plaintiff may add a. joinder of issue for the defendant (y). 
The object of this new form of replication, “ the plaintiff joins issue on 
each of the pleas,” merely enables a party in a compendious manner to 
traverse all those allegations in a plea which he could have traversed 
before ; but such matters as, before the Common Law Procedure Act, 
must have been replied specially, must still be so replied ; and all matters 
which must have been pleaded by way of new assignment, must still be so 
pleaded {z). 

Pleadings construed distrihutively . — Pleas of payment and set-off, and 
all other pleadings capable of being construed distrihutively, are to be 
taken distrihutively ; and if issue is taken thereon, and so much thereof 
as shall be sufficient answer to part of the causes of action proved shall 
be found true by a jury, a verdict is to pass for the defendant in respect 
of so much of the causes of action as shall be answered, and for the 
plaintiff in respect of so much of the causes of action as shall not be 
answered (a). 

New assignments . — “ Where the defendant answers what may reason- 
ably be considered the gist of the trespass described in the declaration, it 
will be presumed that the action is carried on only for that which the 


(*) Davie» v. Marshall , ante, p. 130. 
Rawlins v. Jriclehamt S Ve Q. & J. 304. 
(y) 15 & 10 Viet. c. 70, sa. 70-79. 

{z) Olover v. Dixon^ 0 Exch. 159. 


(a) 15 & 10 Viet. c. 76, s. 75. Beg. 
Gen. Hil. Term. 10 Viet. No. 0;2 ; 1 Kll. 
& 131. App. xiii. Paterson v. Harris, 31 
Law J., Q. B. 377. 

3 K 
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defendant has thus attempted to justify, unless the plaintiff intimates by 
a new assignment that the defendant has overlooked a part of the griev- 
ances he complains of, or has altogether misapprehended his meaning ” (b). 
Where the defendant has committed several trespasses, either upon the 
person, goods, or lands of another, some of which are justifiable and others 
not, and the action is brought for those trespasses which are not justifi- 
able, but the defendant by his plea answers those only which are justifi-’* 
able, the plaintiff should by his replication make a new assignment, 
showing the trespasses for which the plaintiff proceeds (c). And where 
the declaration is general, and the subject-matter thereof divisible, and 
the plea apparently answers the whole cause of action, but in reality 
answers only a part, the plaintiff must new assign as to the part not really 
answered. Thus, where the plaintiff complained that the defendant had 
entered upon the plaintiff’s close and cut down one hundred yards of railing, 
and the defendant pleaded a right of way over the close, and justified the 
cutting down of the rails, because they obstructed him in the exercise of 
his right of w^ay, and the plaintiff merely traversed the allegation that the 
rails were in the highway, and it appeared that some of the rails cut were 
there, it was heh^ that, upon this issue, both parties must be taken to 
have agreed that those w’cre the rails in question, and that if the plaintiff 
meant to go for rails cut down on other parts of his close, he should have 
so stated by a new assignment (d). 

The object of a new assignment, therefore, is to correct a mistake 
occasioned by the generality of the declaration, and is in the nature of a 
replication to the defendant’s plea ; or it may be more properly con- 
sidered as an exjdanation of the declaration, setting forth the true ground 
of complaint, as being different from that which is covered by the 
plea (e). 

By 15 & 16 Viet. c. 76, ss. 87, 88, it is enacted, that one new assign- 
ment only shall be pleaded to any number of pleas to the same cause of 
action ; and such new assignment shall be consistent with, and confined 
by, the particulars delivered in the action, if any, and shall state that the 
plaintiff proceeds for causes of action different from all those which the 
pleas profess to justify, or for an excess over and above what all the 
defences set up in such pleas justify, or both ; and no plea which has 
already been pleaded to the declaration shall (s. 88) be pleaded to such 
new assignment, except a plea in denial, unless by leave of the court or a 

{h) M<mprivattv. Smith, ^CKm^\).\7Q. I Sauml. 290. Robertson y, Qanthtt,!^ 
Ar to new assignment, see the note to M. k W. 297. 

Taylor y. Cole, 1 Smith’s L. C. 103,4th (rf) Jlracegirdley. Ppnrock,fi 

edn. Chitty, jun., on Pleading, by Pear- {e) Stephens on Pleading, pp. 237- 

son, 767-769. Lambert v. Hodgson^ 1 201, 6th edn. Ellison y. Isles, \\ Ad. & 

Bing. 319. K. 671. Lancashire Waggon Co, v. FitZ’ 

(r) See the notes to Greene v. Jones, hugh, 6 H. A; N. 502. 
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judge ; and such leave shall only be granted upon satisfactory proof that 
the repetition of such, plea is essential to a trial on the merits (/*). 

There, can be no new assignment for a cause of action not included in 
the declaration. A new assignment, therefore, of an entirely new cause 
of action is bad. The object of it is to inform the defendant that there is 
another cause of action included in the declaration beyond that which the 
defendant has answered by his plea, and that the plaintiff means to rely 
upon the last-named cause of action, and not the cause of action to which 
the plea is pleaded {g). A new assignment admits that the declaration 
stands well answered by the plea. If, therefore, the plaintiff fails to take 
issue on the plea, but new assigns a distinct substantive trespass, and fails 
to prove it, the defendant will be entitled to a verdict. Where in trespass 
the defendant pleaded that the locus in quo was part of a common which 
had been allotted to him, to which the plaintiff new assigned that the 
trespass complained of was in another place, and upon its being admitted 
in the opening of the plaintiff’s counsel to the jury tliat the trespass was 
in the same place, but that the defendant had no title to it, the chief 
justice said that was decisive against the plaintiff, and that the defendant 
was entitled to a verdict (/i). 

Demurrers, — Either party may object by demurrer to the pleading of 
the opposite party on the ground that such pleading docs not set forth 
sufficient ground of action, defence, or reply, as the case may be ; and 
where issue is joined on such demurrer, the court must proceed and give 
judgment according as the very right of the cause and matter in law shall 
appear to them, without regarding any imperfection, omission, or defect 
in form ; and no pleading is to be deemed insufficient for any defect 
which, before the i)assing of the Common Tjaw Procedure Act, .1852, 
could only be objected to by special demurrer (/). A form of demurrer is 
given in the last-named statute, and in the margin thereof some substan- 
tial matter of law intended to be argued is to be stated, and if the de- 
murrer is delivered without such statement, or with a frivolous statement, 
it may be set aside by the court or a judge, and leave given to sign judg- 
ment as for want of a plea (I'). 

(/) As to forms of new assignments v. 7>aW.s ib. 82. Atkinson v. Maiteson^ 
see Schedule 11. to the Common Ijaw ,2 T. 11. 172. 

Procedure Act, IH-W, bios, r)*"), hO, 57. (i) 15 A’ JO Viet. c. 70, ss. 40-61. 

{(j) Rogers v. Spence, 12 Cl. & Fin. 719. (A) Ibid. s. 89. , 

(/i) Anon, cited 10 East, 80. Oakley 
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SECTION n. 

PROCEEDINGS AND EVIDENCE AT THE TRIAL. 

Right to begin. — The sixteen judges have made a resolution that the 
plaintifl’ shall begin at the trial in all actions for personal injuries, libel, 
and slander, although the general issue may not be pleaded, and the 
affirmative be on the defendant (/). And it is now held that the plaintiff 
should bring his own cause of complaint before the court and jury in every 
case where he has "Anything to prove, cither as to the facts necessary for 
his obtaining a verdict, or as to the amount of damages to which he 
conceives the proof of such facts may entitle him (m). 

Under the Common Law Procedure Act, 1851(17&18 Viet. c. 125), 
s. 18, if counsel announces his intention not to adduce evidence, he cannot 
afterwards do so ( n), 

Ejfect of payment of money into court . — Formerly it was supposed by 
the profession that by payment of money into court in an action of tort 
tlie defendant admitted the cause of action sued for, and that as tlie plain- 
tiff was at liberty to prove any cause of action he pleased, consistent with 
the declaration, it was the duty of the defendant to take care, by the 
form of his pleading or by obtaining particulars on summons, that his 
admission by payment into court was not used to liis prejudice; but of late 
years this rule has been greatly modified, and it has been held that where 
in an action of tort the declaration is general and unspecific, the payment 
of money into court, though it admits a cause of action, does not admit 
the cause of action sued for, and that the plaintiff must give evidence of 
the cause of action sued for before he can have larger damages than the 
amount paid into court. On the other hand, if the declaration is specific, 
so that nothing would be due to the plaintiff from the defendant, unless 
the defendant admitted the particular claim made by tlic declaration, the 
payment of money into court admits the cause of action sued for, and so 
stated in the declaration. If th^ breach is single, and the damages 
entire, then, of course, it becomes under such circumstances a mere 
question of damages ; but if the damages be compounded of several 
things, although the payment of money into court may, from the fonn 
of declaration, admit the particular cause of action sued for, still it 

{l) Carter v. 0 C. & P. 04; 1 Taylor on Evidence, pp. 344-047, 3d 

Mood. <Kr iiob.i^SI. ed. 

(ill) Mercer v. Wholly h Q, B. 468. (n) Darby v. Ouneley, 1 H. dr N. 8. 
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may be necessary to prove the cause of action, with a view to the 
damages ” (o). 

Competency of plaintiffs and defendants to give evidence on their own 
behalf — By the Amendment of Evidence Acts (14 & 15 Viet. c. 99, 
^ s. 2 , and 16 & 17 Viet. c. 83), it is enacted, that on the trial of any 
issue joined, or of any matter or question, or on any inquiry arising in 
any suit, action, or other proceeding in any court of justice, or before any 
person having by law, or by consent of parties, authority to hear, receive, 
and examine evidence, the parties thereto, and the persons in whose behalf 
any such suit, action, or other proceeding may be brought or defended, and 
the husbands and wives of the parties thereto, and of the persons in whose 
behalf any such suit, action, or proceeding may be brought, or instituted, 
or opposed, or defended (/?), shall, except as thereinafter excepted, be com- 
petent and compellable to give evidence, either viva voce or by deposition, 
according to the jiracticc of the court, on behalf of either or any of the 
parties to the said suit, action, or other proceeding. But nothing 
therein contained shall (s. 3 ) render any person who in any criminal 
proceeding is charged with the commission of any indictable offence, or 
any offence punishable on summary conviction, competent or compellable 
to give evidence for or against himself or herself, or shall render any 
person compellable to answer any question tending to criminate himself 
or herself, or shall render any husband competent or compellable to give 
evidence for or against his wife, or any wife competent or compellable 
to give evidence for or against her husband in any criminal proceeding, 
or in any proceeding instituted in conseipience of adultery. And no 
husband shall (s. 3 ) be compellable to disclose any communication made 
to him by his wife during the marriage, and no wife shall be compellable 
to disclose any communication made to her by her husband during the 
marriage ( 7 ). 

When a party may bring forwai'd evidence for the purpose of discrediting 
his own witness. — By the Common Law Procedure Act, 1854 (17 & 18 
Viet. c. 125), s. 22 , it is enacted, that a party producing a witness may, 
in case such witne.ss shall, in the opinion of the judge, prove adverse, 
contradict him by other evidence ; or, by leave of the judge, prove that 
he has made statements inconsistent with his testimony (?•). And (s. 23) 
if a witness upon cross-examination tas to a former statement made by 
him relative to the subject-matter of the cause, and inconsistent with his 
testimony, does not distinctly admit that he has made such statement, 
proof may be given that he did in fact make it ; but before such proof 


( 0 ) Jervis, C. J., Perren v. Monm. 
JRhU. Co., 11 C. B. 805. 

(/>) 10 & 17 Viet. p. 83, 8. 1. 

iq) As to evidence of married women 


in the Divorce Court, see ante, pp. 703, 
704. 

(r) Jackson v. Thomason, 1 B. d: S. 
745 i 31 Law J., Q. B. U. 
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can be given, the circumstances of the supposed statement, sufficient to 
designate the particular occasion, must be mentioned to the witness, and 
he must be asked whether or not he has made such statement. 

A witness may also (s. 24) be cross-examined as to previous state- 
ments made by him in writing, or reduced into writing, relative to the 
subject-matter of the cause, without such writing being shown to him ; 
but if it is intended to contradict him by the writing, his attention must 
be called to those parts of the writing wh^ch are to be used for the 
piirpcjse of so contradicting him. The judge may, however, require 
production of the writing for his inspection, and make such use of it as 
he thinks fit. 

A witness may he questioned as to whether he has been convicted^ 
and if he denies the fact, or refuses to answer, the conviction may be 
proved by certificii'cc and proof of identity, in the manner provided by the 
statute. 

Comparison of a disputed ivriting' tmth any mating proved to the satis- 
faction of the judge to he genuine is now permitted to be made by witnesses; 
and such writings, and the evidence of witnesses respecting them, may 
be submitted to the court and jury as evidence of the genuineness, or 
otherwise, of the writing in dispute. 

Proof of private writings by notice to admit is regulated by the general 
rules of practice which liave been established by the judges (s). 

It is not now necessary to prove by the attesting witness any instru- 
ment to the validity of which attestation is not requisite. Such instru- 
ment may be proved by admission or otherwise, as if there had been no 
attesting witness thereto {t). Deeds above thirty years old prove them- 
selves, so that it is only necessary to produce them, without calling 
witnesses to prove their execution (?/), if they appear to come from the 
proper custody (v). 

Primary and secondary evidence . — Our ancestors,” observes Best, C. 
J., “ were wise in making it a rule of law that in all cases the best 
evidence that could be had should be produced ; for if the best evidence 
be kept back, it raises a suspicion that, if produced, it would falsify the 
secondary evidence on which the party has rested his case” (a?). There- 
fore, where a sheriff being sued for negligence in not levying under a fi.fa.j 
called the landlord of the premise^ to prove by word of mouth that a 
year'js rent was due to him, for wliich he had a right to distrain (ante, 
p. 562), and it appeared that the rent was reserved by lease, it was held 
that the oral statement could not be received, as the lease itself was the 

(«) lieg. Gen. Hil. Term, 4 Wm. 4; (r) Midetton v. Gale. 8 Ad. & E. 155. 

5 B. & Ad. xvii. ; 2 (Jr. Ac JI. fl ; 10 Bing. Rev 9 v. Watters, 3 M. & W. 527. 

450 ; Chitt. Arch. Tr., Notice TO Admit. (a?) Strother v. Barr, 5 Bing. 151. 

tf) 17 & 18 Viet. c. 125, s. 20. Fcnn v. Grijith, 0 Bing. 033. 

(«) Bex V. Farrinydnn, 2 T. R. 471. 



PBIMARY AND SECONDARY EVIDENCE. 


SECT. 2.] 


871 


best evidence of the fact sought ^ to be established, and ought to be 
produced for the pur^oi^e of proving it (.^). 

A party to the cause is allowed to affect his own rights by parol 
admissions respecting the contents of written documents if he chooses to 
answer the questions that may be put to him respecting them (post, 
p. 879) ; but where a witness not a party to the cause, and whose answer 
will affect the rights of others, is asked a question respecting the contents 
of a written document, the document itself must, in general, be produced, 
as being the primary and best evidence of what it is, whether the inquiry 
arise on examination-in-chief, or cross-examination to the facts of the 
case, or to the credit of the witness, or on re-examination. But a witness 
may, as we have seen, bo cross-examined as to previous statements made 
by him in writing, or reduced into writing, relative to the subject-matter 
of the cause, without such writing being shown him (z ) ; but if it is 
intended to contradict him by the writing, his attention must be called to 
it before it can be used for that purpose (a). 

If a witness has received a letter, and written an answer to it, he may 
be questioned as to any statement in the answer respecting the subject- 
matter of the cause, but he cannot be questioned as to the contents of 
the original letter (b)j unless it be proved that the witness has the letter 
with him in court, or that he has had notice to produce it (c), or it can be 
produced and shown to him. But to exclude oral evidence respecting the 
contents of a written document, it should appear either that the document 
itself would be evidence upon the issue if produced, or to contradict the 
witness if he answered in a particular \M^iy, or in which the precise terms 
and language of the writing itself were necessary to be referred to, in 
order to answer the question (fl). 

Upon a question collateral to the issue the questioner is, in general, 
bound by the answer, so that extraneous evidence cannot be gone into to 
contradict him. ^ 

When secondary evidence hf written documents is admissible . — Secondary 
evidence of documents, w ri tings, and transactions, is never admitted until 
all reasonable and proper means of procuring the primary evidence have 
been exhausted (e ) ; consequently, if a party to a cause wishes to give 
secondary evidence of the contents of any document or writing which he 
has received from the adverse party to the suit, or had in his possession, 
he must account to the satisfaction of tho court for its non-production. 

(y) Avgmtien v. ChalUsy 1 Exch. 270. qualified by Henman v. LeeieVy 12 C. B., 

(z) De Sailiy v. Moryatij 2 Esp. 002, N. S. 770. 

Crou'ley v. Paye^ 7 C. & P. 7S0. (c) Snelgrove v. Stevens, Car. Ss M. 508. 

{n) 17 it 18 Viet. c. 125, ks. 34, 102. D/cyer v. CwZ/iii*, post, p. 873. 

Sladdeti v. Sei'jeanty 1 F. it F. 322, alter- (</) Henman v. Lester y 12 C. B., N. S. 

ing the rule of law on this subject ns laid 780: 31 Law J., C. P. 370. 

down in the Qneen*s case, 2 11. &. B. 2K0. (e) Rex v. Stoke Goldings 1 B. Si Aid. 

(5) Macdonnell v. EvanSy 11 G. B. 030, 173. Boosey v. Damdson^ 13. Q. B. 207. 
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If it lias been destroyed, satisfactory proof of its destruction must be 
adduced. If it has been lost, satisfactory evidence of strict search for it 
must be forthcoming (/). As regards the strictness of the search, there 
is a great difference, it has been observed, between useful and useless 
writings. The presumption of law is, that a man will safely keep all 
valuable and useful papers, but not those which have served their turn, 
and are not likely to be any longer wanted. Stricter proof of loss, 
therefore, will be required with regard to papers of the first class than 
with respect to papers of the second class, in order to let in secondary 
evidence of their contents (g). , But you must in all cases give the best 
evidence of the loss of the original writing that the case admits of. If, 
therefore, it has been traced to the hands of a third party, and was last 
seen in his possession, that party must be called to prove that proper 
search has been mad^ for it (A). 

Where in an action of trover against a sheriff for a vrrongfnl seizure 
of fixtures under an execution, it was sought to connect the sheriff with 
the wrongful act of the officer by proof of the warrant, and no notice to 
produce the warrant (post, p. 873) had been given, but the warrant was 
shown to be in the hands of the officer at the time he made the levy, and 
the officer was called, and stated he had searched for it at different places, 
and could not find it, secondary evidence was allowed to be given of its 
contents (i). But where a document is proved to have come into the 
hands of the adverse party to a cause, the opposite party cannot call 
witnesses to prove that it has been lost or destroyed, with a view to give 
secondary evidence of it, unless he has previously given notice to produce 
it {k). 

Whenever, also, it is sought to render # person responsible for anythiilg 
that he has written to any other person, or to fix him with any statements 
or admissions that may have been made by him in writing, and the docu- 
ment is in the hands df a person who is not a party to the cause, the 
latter should be served with a suhpmna ducts tecuMy which is a writ 
requiring him to appear in court and give evidence in the cause, and 
bring with him the document in question, which ought to bo properly 
described in the writ, to insure the admission of the secondary evidence 
in case of its non-production {1), If the person in possession of the 
document is beyond the jurisdiction of the court, it must be shown that 
all reasonable efforts have been made to insure its production {in). When 

(/) Kensington v. Inytis, 8 East, 27iJ. (i) Minshall v. Lhyd^ 3 M. & W. 458. 

QuUter V. JwM, 14 0. B., N. S. 747. (k) Doe v. Morris, 3 Ad. & E. 40 ; 

(g) Freeman v. Arketl, 2 H. & C. 400 ; post, p. 873. 

3 1). A' R. not). Jiretrsler v. Sewell, (/) Chitt. Arch. Pr., Subpoena duces 

B. ife Aid. 300. Rex v. Morton, 4 M. & tecum. 

S* im) Ibid. Notice to Peoduce Docu- 

(/i) Best, C. J., Parkins v. Cobbet, 1 memts. Boyle v. Wiseman, 10 Kxch. 

C. & P.282. 647. 
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the writing is in the hands of the adverse party in<the ciluse, notice should 
be given to such adverse party to produce it at the trial (/a). 

Notice to produce a written, document to let in secondary evidence of its 
contents. — Whenever the contents of a written instrument are likely to 
be required as evidence in a caust^, and the writing is in the hands of the 
opposite party to the action, previous notice should be given to him or 
his attorney (o) to produce it at the trial, and then, if it be proved that 
the writing has been in his possession, and he fails to produce it when 
called upon, or to show that it was not in his possession, or under his 
control, at the time he received the notice, secondary evidence may be 
given of its contents {p). The document should be accurately described 
in the notice, for if the description is so vague and general as not to give 
reasonable information to the party who receives it, it will not be avail- 
able to let in secondary evidence {q). A notice, however, to produce “ all 
letters written by the plaintiff to the defendant respecting the matters 
in dispute in this action,” has been held sufficient to let in secondary evi- 
dence of a particular letter not otherwise specified (r). No general rule 
has been laid down as to what the notice ought to contain, but enough 
must be stated in it to leave no doubt that the party must have been 
aware that the particular document called for would be wanted («). The 
notice also must be served a sufficient time before the trial to give the 
party reasonable means of procuring and producing it {t). The length ot 
time required to constitute reasonable notice must depend upon the vary- 
ing circumstances of each case. If the facts show that the document 
was in the hands of the party at the time he received the notice, and that 
he could have produced it if so disposed, any notice, however short, would 
be sufficient (?«)• it is fair to presume that he would have to send for 
it, or get it from a distance, a notice giving a reasonable time for that 
purpose would be requisite. If the document is seen in court at the trial 
in the hands of the adverse party or his attorney, notice to produce it at 
once is all the notice that is required, for the object of a notice to produce 
merely is to enable the party to bring the document to court if he likes ; 
and, if he docs not, to enable his opponent to exclude the objection, that 
he has not taken all reasonable means to procure it (.t). 

Proof that the document has been in the possession of the adverse party 
receiving the notice. — Before a notice to produce any particular document 

(«) Chiu. Arch. Pr., Notick to Piio- (.v) Royers v. Cuslancet 2 ]Vfood. & 
DUCE. Hob. 181. 

(o) Cates V. JVinier, 3 T. 11. 306. (/) Lawrence v. Clark^ 14 M. & W. 2?3. 

( y) Att.-Qen. v. Le Marctiant^ 2 T. R. Gibbons v. Powell ^ 0 C. & P. 634. Leaf 
201 . n. y. Butt. Car. & M. 45] . 

( 7 ) V. M‘Clel. & Y. 131). {\i) Snelyrove v. Stevens, Cor. Sc M. 

France v. Lucy, R. & M. 341. 508. 

(r) Jacob v. Lee, 2 Nood. Sc Rob. 33. (j;) Dwyer v. Collins, 7 Excli. 630, 

Jkforris v. Hauser, ib. 302. overruling Doe v. Gray, 1 Stark. 283. 
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can. bo made available to let in secondary evidence of its contents, the 
document must be traced to the possession of the person receiving the 
notice (y), or to the possession of his servant or agent (z). Proof that a 
letter, properly addressed to the adverse party to a suit, has been put into 
the post-oiHce, or placed in the ordinary course of transmission by post (a), 
or has been delivered at the residence of such party, or placed in the 
hands of his servant or agent, is sufficient to raise a reasonable presump- 
tion that the letter has come into his possession ; and if it is once traced 
to his possession, it is for him to show that it was not in his hands or 
under his control, and that he had no means of obtaining it at the time 
he received the notice to produce it (J). If the instrument is in his pos- 
session at the time of the scrvjce of the notice, he cannot afterwards, by 
voluntarily parting with it, do away with the effect of the notice (c) ; and 
a document is always presumed to be in the possession, or under the 
control, of a party when it is in the hands of his servant, or agent, or 
bailee, or some person bound by law to give it up to him on his demand (d), 
but not if it is in the hands of a wholly independent party (e). 

Where a letter which had been in the possession of the defendant was 
filed in the Court of Chancery, pursuant to an order of that court, it was 
held that the plaintiff was not entitled to give secondary evidence of the 
contents of the letter, on the ground that it was as much within the pos- 
session of one party as of the other, for either j^arty might, on application 
to the Court of Chancery, have obtained permission to produce it (/) ; 
but where an order had been made by the court for the delivery of the 
document to the defendant or his attorney, so that he could have got it 
by applying for it, and he failed to procure it and produce it after notice, 
it was held that he had opened the door to secondary evidence” (f/)» 

Where notice to produce is unnecessary. — “ Although,” observes IIol- 
royd, J., “it be a general rule of law that the best evidence is to be 
produced, yet that rule is not to be taken literally, for, with respect to 
evidence of a person holding an office, such as constable, or holding any 
official character or appointment, it is not necessary to produce the actual 
appointment, though it be made under seal. It is sufficient to show 
that the party is actually in the exercise of his office or public employ- 
ment, and constantly discharging the official or public duties thereof” {1i). 


(.V) V. Lnmh^ 11 Ad. «fe E. 805, 

{z) Sinclair v. Stevenson ^ 1 C. & P. 
582. Hell V. Francis^ 0 ib. 00, 

(a) Hkilheck y. Garhetl. 7 Q. B. 8t8. 
{h) Harvey v. MiichclL 2 Mood. & 
Itob. 000. 

(<•) Knujht V. Marlin^ Gow. 10-1. 

{d) Taplin v. Ally, 3 Bing. 100. Bald- 
nry V, Ritchie. 1 Stark. 33H. Partridyev, 
CoateSf R. & M. 156. Parry v. May^ I 


Mood. & Rob. 270. 

(e) Whitford V. Tutin, 4 M, & Sc. 106. 
(/) williams v. Munninys^ lly. & 
Mood. 19. 

{y) Rush V. Peacock, 2 Mood. & Rob. 
162. 

(A) Brewster v. Sewn II, 3 R. & Aid. 302, 
Bezier v. Jlayes, 11 Ir. C. L. R. 100, 
Exch. Chapell v. Bray, 6 H. & N. 145. 
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Evidence, also, of persons being trustees or commissioners of tumpikes^ind 
excise officers, may be given by proof of their having acted as such, with- 
out proof of their appointment (t). Various instances may be mentioned 
where notice to produce a writing is unnecessary in order to let in secondary 
evidence of its contents. This is 'the case where the instrument produced 
and that to be proved are duplicate originals (k ) ; where the instrument to 
be proved is a notice, such as a notice to quit, or a notice of the dis- 
honour of a bill of exchange (1 ) ; where, from the nature of the action, the 
opposite party must know that he is charged with the possession of the 
document, as where the action is brought for recovering possession of the 
instrument itself (m). 

There are no degrees of secondary evidence. Where, therefore, a party 
is entitled to give secondary evidence at all, he may give any secondary 
evidence within his power (?i). 

JV/ien copies of documents may he received as primary evidence, — The 
adverse party to a suit may have so treated and dealt with a copy of an 
original document, as to have admitted the truth of the contents of the 
copy, and rendered it receivable as primary evidence against him by way 
of an admission. Tims, where a lord of a manor kept a document in his 
possession >Yhich he rej)resented to be a true account of the customs of the 
manor, it was held to be no objection to the reception of the document, as 
evidence against the lord, that it purported to be a copy of a decree of the 
Court of Chancery (o). 

Facts and circumstances constituting primary evidence^ notwithstanding 
the existence of a written memorial thereof — “ The fact of a conversation or 
transaction being reduced into writing, furnishes no general principle for 
excluding oral evidence of the conversation or transaction. Such evidence 
is by no means necessarily secondary to the writing. Judges take notes 
of the evidence given on trials, yet the evidence may be proved from 
recollection, even on an indictment for perjury (p). The exclusion must 
be founded cither on the agreement of the parties or on the requirements 
of some particular law. When parties, by common consent, reduce into 
writing the terms of a contract or agreement, then, as between them- 
selves, such writing must be produced, and cannot be contradicted or even 

(i) n Ireo. 4, c. s. JiU ; 7 & 8 Sirnin v. Lviris, 2 Gr. M. R. 261. Doey, 
Geo. 4. c. 56. s. 17. Somerton^ 7 Q. R. 58. Dtryer v. Collins, 

(A) A duplicate of a letter taken by 7 Exch. 645. • 

means of a copying nincliinc is only a (m) Ilotv v. HalL 14 East. 274. Scott 
copy, and must bo ti'catod as such, v. Jones, 4 Taunt. 804. Wlatehead v. 
Nodin V. Murray, 3 Campb. 227 ; but Sadt, I Mood, it Rob. 2. JoUey v. Tay- 
wlien a number of printed copies are lor, 1 Campb. 143. 
struck off from one common impression Doe v. Ross, 7 M. & W. 107. 

they are duplicate originals, and piimaiy (o) Price v. Woodhonse, 3 Exch. 610. 
evidence of each other’s contents, /{ex v. (p) Rowley's case, Moody's C. C. Q. 
Watson, 2 Stark. 130. 111. 

(/) Colling v. Treweek, 0 R. & C. 398. 
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ad^ed to by oral evidence ; for it is a reasonable presumption that, though 
other things were said or done besides those recorded in the writing, the 
parties concurred in treating those other things as not essential parts of 
the contract. But tliis reasoning does not ap^dy to third parties. There 
may well be occasions, cither civil or criminal, in which others may have 
an interest in proving what really passed, and there is no reason why 
they should not be permitted to prove it from the memory of witnesses 
without producing the writing” {q). 

Oral testimony in cases whet^e the law requires a memorandum in writing 
of the circumstances, — “Where matters are required to be reduced into 
writing by statute, either for the purpose of giving validity to the trans- 
action, or for the purpose of evidence, the writing may be considered the 
primary evidence, and must be produced. But questions may arise as to 
the extent to which v:ther evidence is to be excluded, in the determination 
of which the necessity of the case in some instances, the purposes of the 
enactment in others, must be looked to. Various statutes require the 
examinations of witnes^es and prisoners to be reduced into writing (ante, 
pp. 601, 603); but on the trial oral evidence is admissible by way of 
explanation, or to prove that the party made other statements besides 
those recorded in writing, otherwise the safety of prisoners and the credit 
of witnesses w’ould depend on the honesty and accuracy of the clerks who 
take the examination ” (r). It has been held that oral evidence is admis- 
sible to add to the examination of a party before a magistrate, though the 
examination was taken down in writing; and that anything the party 
may have said as part of his information, beyond what was put into 
writing, may be proved (s). But the writing must be produced to see 
what it contains before questions can be asked respecting matters which 
it docs not contain. 

Where an examination of a prisoner made by a coroner was inadmis- 
sible on account of an irregularity in the mode of taking it, the coroner 
was allowed to state what the jirisoner said on the occasion of his examin- 
ation (/), for “ what a party says is evidence against himself whether 
another person took it down or not” {u). Where on a preliminary hear- 
ing of a case the magistrate’s clerk had taken down what a witness said, 
but neither witness nor magistrate signed it, it was held that what the 
witness said might be proved by any one who heard him, without pro- 
ducing^ the clerk’s note (x'). 

The fact of marriage may, except in certain criminal cases, and cases 

( 9 ) Jmm V. Wheedottj 2 Mood. Sc Rob. (/) Bex v. Reed, 1 Mood. & Malk. 40:b 
n. Aldersoii, li., Robinson v. Vanghton, 

(r) 2 Mood. & Rob. 487, n. 8 C. A P. 25ri. 

(») Venufra v. Johnson, 1 Mood. A (.r) Jeans v. WheedoH,2 Mood. A Rob. 
Rob. ai«. Rowland v. Ashby, R. A M. 486. 

23 J. Harris's case, Mood. C. C. R. 338. # 
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of adultery, be proved by oral evidence of eye-witnesses of tbe ceremony, 
or by oral evidence of general reputation, or of the parties having lived 
together as man and wife, though the law requires a memorandum of the 
event to be kept in a public register, which is not produced, nor any office 
copy or attested extract (y). The fact of birth or baptism, death or 
burial, may in like manner be proved by oral testimony, though the law 
requires these events to be recorded in public registers. Inscriptions, also, 
on flags and banners, writings on walls, notices painted on boards and 
poles fastened into the ground, and the contents of a resolution read at a 
public meeting, may be proved by oral testimony, without producing or 
giving notice to produce the flags, the walls, the boards, or the resolu- 
tion {z). But portable notices not affixed to the freehold must be pro- 
duced where they are relied upon, as forming the basis of some contract 
or arrangement between the parties (a). 

The distinction between primary and secondary evidence does not apply 
to evidence of acts actually done in the presence of eye-witnesses of the 
fact. Such acts may be i)roved by oral testimony, although there may be 
a record in writing of the things done. Acts done at a public meeting 
are provable by oral testimony, though the proceedings are put into 
writing, and read aloud from the cliair. If a man reads a treasonable 
paper, the oral evidence of a bystander is admissible to prove what was 
read aloud, without producing or giving notice to produce the paper. 
The reduction of a speech or a resolution, therefore, into writing, does 
not prevent oral evidence of the speech and resolution from being given ; 
and if the writing is produced it may be contradicted, and it may be 
shown by the oral testimony of the parties present not to be the writing 
that was read. 

On an indictment for administering an unlawful oath, a bystander, 
who heard the words of the oath read out from a wrritten paper, may 
prove the substance and object of the oath from general recollection 
of what was said, altliough no notice has been given to produce the 
paper (Jb). 

If in an action for slanderous words it be proved that some person 
took down the words, that will not prevent another witness from giving 
parol evidence of what the words were (c). If a party makes a memor- 
andum of particular facts and circumstances at the time they occur, and 
has not his paper with him, he may, nevertheless, give oral evidence of 
the facts, if he has a distinct recollection of them, independently of tbe 

(v) St. Devereux v. Afuch, 1 AV. Bl. bury Pteraye^ 7 IT. L. C. 1. Bruce v. 

307. Morris v. Miller, 1 W. Bl. 032. Nirotopuh,'U Exch. 133. 

(z) n. V. Hunt, 3 B. & Altl. 000. Bar- {a) Jones v. Tarlcton, 1) M. & W. 075. 

ihttlomew V. Stephens, fl C. & P. 728. (6) Rex v. Moors, 0 East, 421, n. 

Mortimer v. M^Cathn, 0 ]M. & W. 08. (c) Sheridan* s cose, 31 How. St. Tr. 

Sayar v. Olossop,*i Exch. 411. Shrews- 673. 
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writing (d ) ; but the non-production of the writing is, of course, matter 
of comment and observation. 

The mere fact of the payment of a sum of money, or of the amount of 
a particular bill, may be proved by oral testimony, although a receipt in 
writing may have been given for the money, or the amount paid may have 
been entered in a ledger or memorandum-book (c). 

Where in an action of trover it appeared that two demands of goods 
had been made, one verbally and the other in writing, it was held that the 
verbal demand might be proved without production of the demand in 
writing. “ I may,” observes Lord Ellenborough, “ make a demand in 
wqrds and a demand in writing, and, both being perfect, either may bo 
proved. If the verbal demand lias any reference to the writing, the writing 
must be produced, but if they were concurrent and independent, I do not 
see how adding the letter could supersede the former, or vary the mode of 
proving it” (/). 

If at the trial a party produces what' he alleges to be a copy of a docu- 
ment, and the opposite party then produces a document wliich he alleges 
to be the original, the judge must determine whether it is the original, 
for if it is, the copy is inadmissible (g). 

Evidence of admimom of liability^ allhovgh they relate to the contents of 
a deed or wanting, — The defendant’s own declarations have been hold to be 
admissible in evidence against him, although they relate to the contents 
of a written instrument not. produced. “ The authority of Lord Tenter- 
der at nisi prins^ in the case of Blooram v. Elsee ” (/^), observes Parke, B., 
“ is no doubt to the contrary ; but since that case, as well as before, there 
have been many reported decisions, that whatever a party says, or his acts 
amounting to admissions, are evidence against himself, though such 
admissions may involve what must necessarily be contained in some deed 
or writing. The reason why such parol statements are admissible without 
notice to produce, or accounting for the absence of the written instrument, 
is, that they are not open to the same objection which belongs to parol 
evidence from other sources, wlien tlie written evidence might have been 
produced ; for such evidence is excluded from the presumption of its 
untruth, arising from the very nature of the case where better evidence is 
withheld ; whereas what a party himself admits to be true, may reasonably 
be presumed to be so. The weight and value of such testimony is quite 
another question ” (*). 

The mere relationship of landlord and tenant between particular 
parties may be established by their own admissions, by words and conduct, 


(rf) ThinfletcootVit case, MS ib. 75R. 

(c) Rambert v. Cnlhen^ 4 Esp. 213. 

( f) Smith V. Voting^ 1 Campb. 430. 
(g) Boyle v. lViseman, 11 Exch. .367. 
(A) R. & M. 187; I C. & P. f)5H. 


{*) Slalterie v. Pooley^ 6 M. & W. 660. 
Newhall v. Holt, ib. 604. Earle v. Pickvn , 
ft C. & P. 542. King v. Cole, 2 Exch. 
632. 
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although the tenancy may have been created, and may be regulated by a 
lease in writing. And the declaration of a tenant of the terms upon 
which he holds his lands, the amount of his rent, and the time it becomes 
payable, is admissible in evidence against him, although the terms are 
embodied in a lease or written agreement, under which he holds (k). 

But whenever you mean to give evidence of the statement or declara- 
tion of a party for any purpose, you should first call the person himself, 
and ascertain from him whether he ever used the expressions or made the 
statement you wish to prove (/); and if the question put to him has refer- 
ence to statements and declarations recorded in writing, he cannot be 
compelled to make admissions against himself without the production of 
the writing (m). 

A defendant stands in the position of an ordinary witness when it is 
sought to cross-examine him as to the contents of a record or writing to 
which he is a party, and he cannot be compelled to give evidence of the 
contents of the instrument unless it is produced, or he has had notice to 
produce it ; but if he chooses to make admissions respecting it, such ad- 
missions will be evidence against him. Thus, where the plaintiff’s counsel 
proposed to ask the defendant, being a witness under cross-examination, 
wdiether an action had not been been brought against him in the county 
court, what was the subject of that action, and what its result, and the 
defendant’s counsel objected to the question on the ground that it related 
to the contents of a judicial proceeding, the record of which would be the 
primary and best evidence, it was held that as the defendant was a party 
to the proceeding, wliat he said as to the result of it, and the verdict of 
the jury, would be evidence against him, whether it related to a record or 
writing or not, and that the question therefore might be put, but that he 
had the option of answering or not as he pleased (n). , 

Proof of facts resting on hearsay and Hearsay evidence, or 

evidence not founded upon the personal knowledge of the witness, but 
upon wliat he has heard another person, not a party to the suit, say re- 
specting some particular fact is, if that other person be living, inadmis- 
sible in our courts of justice, because the primary and best evidence is the 
statement of the person from whom the information is derived, which 
ought to be given on oath in open court, in the presence of the parties or 
their counsel, so that there may be an opportunity of cross-examination, 
and testing the value of the evidence in the presence of those who^are to 
decide upon it. But the declarations and statements of deceased persons, 
respecting facts and circumstances which may be presumed to have been 
within their knowledge, are receivable in evidence in certain cases, in 

(A) nnwardv. Smith, 3 M. & Gr. 257; (m) Darby v. Ovseley, I H. & N. 6; 

ante, p. 478. ante, pp. 870, 871. 

(I) Carpenter v. Wall, U Ad.& E. 805. (n) Henman v. Lester^ ante, p. 871. 
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proof of matters of common reputation or notoriety^ and of local and 
personal, or family interest. But, in these cases, those very persons who 
are permitted to give evidence of what they may have heard from dead 
persons respecting the reputation of the right, are not permitted to istate 
facts of the exercise of the right which the deceased persons said they had 
seen (o). 

In most countries, besides our own, judges determine upon the facta 
in dispute as well as upon the law, and they tliink there is no danger in 
listening to evidence of hearsay, because in considering their judgment 
upon the merits, they can trust- themselves entirely to disregard it, or to 
give it no more weight than it deserves. But in this country, where the 
jury are the sole judges of the facts, hearsay evidence is excluded, because 
no man can tell what effect it might have upon their minds (p). 

Ill cases of pedt^ree^ declarations of deceased members of a family, 
monumental inscriptions, entries in family bibles, and pedigrees hung up 
for many years in tlie family mansion, have been admitted in evidence -to 
establiah particular facts of family interest, such as marriages, births, 
deaths, and the like (^), it being generally impossible to prove these facts 
by living witnesses, and such events being matters of notoriety talked 
about in the neighbourhood, and among the relations of the parties. There- 
fore, what is thus dropped in conversation upon such subjects, or recorded 
in family writings, may be presumed to be true. But after a dispute has 
arisen respecting the subject-matter of such evidence, the presumption in 
favour of the evidence fails, and it is then excluded (r). In these cases 
the evidence roust be derived from relatives in blood, or from the husband 
with re.spect to his wife's relations, or from, the wife with respect to her 
husband's family. If it proceeds from servants or friends it is inadmis- 
sible (s). , 

In cases of general rights depending vpon immemoriahisage (ante, pp. 91, 
183-189), living witnesses can only speak of their own knowledge to 
what has passed in their own time ; and, therefore, to supply the necessary 
evidence, the law receives the declarations of persons who are dead. 
There, however, the witness is only allowed to speak to what he has heard 
the dead man say respecting the reputation of the right. A declaration 
with regard to a particular fact which would support or negative the 
right is inadinissible (f). The evidence, also, is admissible only to prove 

(o) Arose, J.j The King v. Kriswell, 8 Prob, & Matr. 217. Gee v. Ward, 7 EU.*' 

T. K. 7. &B1.800. 

(p) Mansfield, C. J., Berkefeg Peerage, (») Johnson v, Lawson, 0 Moo. 188 ; 2 

4 CaxQpb. 415. Bing. 88. Shrewsbury Peerage, 7 H. L,' 

{q) Mansfield, C. J.. Goodrightv, Moss, C, 1. 

Cowp. 504. Slaney v. Wade, 7 Sim. 695. ; (<) Manafleld, C. J., Berkeley Peerage, 

W Mansfield, C. J., Berkeley Peerage, 4 Campb. 416. Beg* V* Bedfordshire, 4 

4 Qaapb. 415. * Bex v. Colton, 8 Ell. k Bl. 642. 

Sheddeti T. Patrick, 30 Law L. 
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a public right, in which all the Queen’s. Subjects are, interested. If the 
right is a mere private prescriptive right it is inadmissible (w). When all 
the, inhabitants of a manor, or all the tenants of it, or of a particular district 
of it, are interested (ante, p. 83), the right is of a public nature, and may 
be supported by hearsay evidence of reputation (a?) ; but where a certain 
number only of the tenants of a manor claim separate prescriptive rights 
over the lord’s waste (ante, pp. 86, 88), depending on each separate pre- 
scription, these rights are not of a public character, although there be 
many- of them, and they cannot consequently be supported by hearsay 
evidence of reputation (y). Traditionary reputation is evidence of boun- 
dary between tWo parishes or manors (z), but not of the boundary between 
two estates (a). 

When the statements and declarations of deceased persons are sought 
to bo given in evidence respecting matters of local interest, it should be 
shown that such deceased persons were conversant with the locality (i). 
When the right claimed is of a more general nature, such as a right of 
highway, or of ferry, in which all ])crsons arc interested, evidence of what 
any deceased person has been heard to say respecting the right is receivable, 
but it would be almost worthless unless it comes from some one having 
good means of knowledge (c). 

Declarations of deceased persons against proprietary or pecuniary interest 
made by such persons in their lifetime, are admissible in evidence after 
their death, not only to establish a particular fact against interest, but 
also any other fact substantially connected therewith, embodied in the 
declaration. Thus the statements and declarations of a person in the 
possession or occupation of a tenement, as to“the terms of his holding, the 
amount of his. rent, the time that it became due, the duration of his 
tenancy, and the name of his landlord, are admissible in evidence after his 
decease, as between strangers, to establish any one or more of these facts, 
the declaration or statement being considered to be against the proprietary 
interest of the party making them, as cutting down his estate and interest 
in his tenement, and subjecting him to divers pecuniary obligations and 
burthens ; and the admissibility of the evidence is the same, whether the 
statement iis in writing or is merely verbal, though the value of the 
evidence may be greater in the one case than in the other (d). 

Entries of deceased persons against interest made by such persons in 
books, papers, accounts, or w'ritings, are also admissible in evidence, not']| 


■ (m) Pipe V. FnlchcTt 1 Ell. £11. 117. 
(af) Carnarvon (Earl) v. ViUehoh, 13 M. 
& W. 332; 14 Liiw J., Exch. 233. 

(y) Dunraven [Lord) v. Llewellyn, If) 
Q. B. 800. 

(j) Nicholh V. Parker, 14 East, 331, n. 
<«) Chthier v. Chapman, ib. 

(b) Weeks v. Sparke, 1 RF. Sc S. OHO. 


Royers v. Wood, 2 B. & Ad.^ 24ft. 

(c) Pai'ke, B., Crease v. Barrett, 1 Cr. 
M. & B. 031. Pirn V. CttreJl, 0 M. & W. 
234, 

(d) Bey. V. Birminyham, 1 B. & S. 703 ; 
31 Law J., M. C. 63.* Peaceable v. jr«#- 
son, 4 Taunt. 15. 

3 L 



882 . THE LAW OF TORTS — ACTIONS EX DELICTO. [OHAP. XXI, 

only to prove a particular fact against the interest of the party making 
the entry, but also any collateral circumstances connected with the entry 
against interest. Thus the entries in the books of a deceased man-mid- 
wife, attending upon a woman at the time of her delivery, and making 
charges for his attendance, against which was marked the word “ paid,” 
were admitted as evidence of the time of the birth of a child as noted in 
those entries (e); for by the entry “ paid,” the party making it repelled a 
claim which he would otherwise have had upon unother for work performed 
and medicines furnished, and the entry, therefore, was an entry against 
his interest. Upon the same principle entries of charges in the books of • 
a deceased attorney marked as ‘‘ paid,” have been received in evidence to 
prove the date of the transactions to which they referred (/) ; also the 
private books of a deceased steward, or a collector of taxes, wherein he 
acknowledged the receipt of sums of money in his character of steward or 
collector (g), although the entries were not proved to be in his hand- 
wTiting (A). 

The exceptior in favour of admissions of this sort manifestly does not 
extend to entries made in discharge of the parties making them. Entries, 
therefore, in a deceased steward’s book, made in his favour, and not con- 
nected with other entries made against him, are not evidence of the facts 
mentioned in such entries (/) ; but where there are entries in an account- 
book charging and discharging the person making them, both sides of the 
account may be looked at ; and it is no objection to the reception of an 
account containing items of charge and discharge, that the balance appears 
to be in favour of the deceased person making the entries, as “ a man is 
not likely to charge himself for the purpose of getting a discharge ” (A). 
An entry showing that the deceased party has taken upon himself some 
contingent liability, such as a memorandum of a contract to bo performed 
in future, is not such an entry against interest as comes within the 
exception (/). 

Where the entry is admitted in evidence as being against the interest 
of the party making it, it carries with it the whole statement; but if the 
entry is merely an act done in the course of a man’s duty, then it is con- 
fined to matters within that duty (m). 0 

It has been held that it is not necessary that the deceased person 
should have his own knowledge in all cases of the fact represented or 

(e) Eidgwoy, 10 East, ll6. (i) Knit^fu v. Waterford (Marqnis), 4 

Bayley, J., Qleadow v. Aikln, 1 Cr. k M. Y. <t 0. 2H4. ^ ^ 

TV « « 7 0.13.500. 

V. JtobMon, 15 East, 34. Butter v. Afichel, 2 Pr. 300. Bowe v. 

(F) ®«rrjr V. Bebbington, 4 T. R. 514. Brenton, 1 M. & R. 268. 
mddlelon V. Melton, 10 B. Sc C. 317. (/) Reg, v. WoHh, 4 Q. B. 140. 

framw V. 2 Str. 1120. Create {m) Percivnl v. yanson, 7 Each. .3. 

V. «^rreU, Cr, M. & R. 910. Markn y. Stead v. Heaton, 4 T. R. 670; post. 

N. C.419. p. 88.3. ’ 

(A) Doe y, Stacey, 6 C. & P. 130. 



SECT. 2 .] HEARSAY EVIDENCE — STATEMENTS PART OF RES OESTA. 883 

stated. If the entry charges him so as to be against interest, it becomes 
admissible against all persons. But the absence of personal knowledge 
will materially affect* the weight of the eridence when«received (w). 

Entries of deceased persons in hooks made in the exercise of the duties 
of their office or emphymeni sixo admissible as evidence of the facts stated or 
represented by such entries (o), unless it appears that such parties or their 
employers were not wholly disinterested in the matter, or that the entry 
was not made cotemporaneously with the transaction to which it relates (p), 
or that it was made after the dispute or litigation about the matter had 
commenced. An entry of this sort is evidence only of facts which it was 
the duty of the writer, in the exercise of his office or employment, to 
record, and not of collateral facts and circumstances incidentally referred 
to in his statement (^). Proof of the character filled by the writer, and 
of the entry having been made in the discharge of the duty of his office 
or employment, is a necessary preliminary to the admissibility of the 
evidence (r). Where the entries have not been written by the party 
himself, but by some other deceased person at his dictation, they are not 
admissible in evidence (.9). 

When the book in which the entry is found is an ancient book, and 
comes from the proper custody, it is not necessary to prove the handwriting 
of the party who made the entry (<). 

Statements avd declarations accompanying an act are admissible in 
evidence as part of the res gesta to show the real nature and character of 
the transaction. Thus, the cries of a mob during a riot are admissible 
in evidence to show tlie object and intentions of the rioters, and so are the 
cries and exclamations of a person uttered at the time of an alleged 
assault (?/), and the complaints and statements of persons found injured 
as to the cause of the injury (x). When the conduct of any person, or 
the character of his acts at a particular period, is in question, the exclam- 
ations of bystanders, made at the time they witnessed what he did, are 
admissible in evidence to throw light on the matter in issue, and advance 
the pursuit after truth. A letter written by the plaintiff himself on the 
day a certain transaction took place, making certain inquiries and directing 
certain thipgs to he done, which were done in obedience to the letter, has 
been held admissible in evidence on the part of the plaintiff himself in 

<n} Crease v. Barrett, 1 Cr. M. & R. R. HOT. Pervivai v. Nanson, ante, 
025. p. 882. • 

(o) Doe V, Tvrfwdy .‘I R. ife Aci. 800. (r) Short v. Lee, 2 .Tac. & W. 467. 

Poole y.Dieas, 1 Ring. N. C. 652. Pritty. (s) Brain v. Preece, 11 M. & W. 775. 

Fairchmgh, 3 Campb. 315. As to shop- Cooper v. Marsden, 1 Esp. 2. 

books, see Price v. Torrington (Eark of), (/) Wynne y. I'yrwhit,^ B. & Aid. 370. 

1 Salk. 286, Symonds v. Has, Ac, Co,, 1 1 (?/) Thompson v. Trevanion, Skin. 402. 

Beav. 283. Ellis v. Otnvie, 2 C. A’ K. 710. Beat on Evidence, p. Oil, Taylor, vol.i. 

(p) Parke, B., Doe v. Skinner, 3 Exch. pp. 480-407. 

88. Rawlins v. Rickards, 28 Beav. 370. (a:) Atvsnn v. Ld, Khinaird, fl East. 

(7) Chamhers v. Bernasroni, 1 ("r. M. 104. 
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support of his own case, to show the nature and character of the trans- 
action in which he was engaged {y). 

Where a dressing-case, the property of the defendant’s sister-in-law, 
had been stolen from the defendant’s house, and suspicion fell on the 
plaintiff, and a policeman was sent for, who, on hearing the facts stated 
by the sister-in-law in the presence of the plaintiff, said, ** Do you give 
her (the plaintiff) into custody?” and the sister-in-law replied, “ I will 
go and ask my brother-in-law ” (the defendart), and went out and then 
returned, it was held that what she said when she came back was 
admissible in evidence against* the defendant as part of the res gesta (z). 

When the adverse party in a suit is estopped from giving evidmee to con- 
tradict his own statements and representations to the plaintiff. — Where one 
person by his words or conduct wilfully induces another to believe in the 
existence of a ceri^n'u state of things, and induces him to act on that 
belief, or to alter his own previous position, the former is concluded from 
averring against the latter a different state of things as existing at the 
same time («) ; for a man shall not be allowed to blow hot and cold, to 
affirm at one time and deny at another, making a claim on those whom 
he has deluded to their disadvantage, and founding that claim on the very 
matters of the delusion {h). By the term ‘ wilfully,’” observes Parke, 
B., we must understand, if not that the party represents that to be true 
which he knows to be untrue, at least that he means his representation 
to be acted upon, and that it is acted upon accordingly ; and if, whatever 
a man’s real intention may be, he so conducts himself that a reasonable 
man would take the representation to be true, and believe that it Avas 
meant that he should act upon it, and he did act upon it as true, the 
party making the representation w'ould be equally precluded from con- 
testing its truth ” (c). 

Where an action was brought for the conversion of a policy of insurance, 
and the plaintiff proved that he had given instructions to the defendant 
to effect a policy for him, and gave in evidence a letter from the defendant 
to the plaintiff stating that he had effected the j)olicy. Lord Mansfield 
refused to allow the defendant to contradict his own representation, and 
sliow that no policy had been effected, and held him liable as an insurer 
for. the amount that would have been recoverable by the plaintiff on the 
policy if it had been duly effected {d). 

\yherever, indeed, a man has made a false assertion calculated to lead 


(y) Milne v. LeisUr, 7 H. <Sr N. 706; 
31 LawJ., Kxch. 207. Fursdon v. Chau, 
10 M. JL' W. 072. 

{zj llarriH v. Difjnum, 20 Law J., Exch. 
23 . 

('/) Pickard v. Sears, 0 Ad. & E. 474. 
Gretfsf V. tVelU, U) Ad. & E. 08. Piagott 
v. Stratton t 20 Law J., Cli. 0. 


(b) Cave V. Mills, 7 H. & N. OM; 31 
Law J., Exch. 260. 

(c) Freeman v. Cooke, 2 Exch. 663. 
Cornish v. Abinghn, 4 H. dk N. 557. 
Haines \.E. Ind. Co., 13 Moore, T*. C. G. 
57. Loffus V. Maw, 8 Jur. N. S. 607. 
Dnnslon v. Paterson, ante, pp. 400, 730. 

(d) Harding v. Carter^ Park. Ins. 5. 
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others to act upon it, and they have done so to their prejudice, he is 
forbidden, as against^ them, to deny that assertion. • Wherever, also, he 
has led others into the belief of a certain state of facts by conduct of 
culpable neglect, calculated to have that result, and they have acted on 
that belief to their prejudice, he will not be heard afterwards, as against 
such persons, to show that state of facta did not exist. In short, a man 
is not permitted, or at liberty, to charge the consequences of his own 
fault on others, and complain of that which ho has himself brought 
about ” (e). 

Tlius the principal whose negligence has enabled his agent to cheat 
a third party acting with ordinary caution, is universally estopped from 
denying the authority of the agent. A retired partner, who has given 
no notice of dissolution to a customer, is estopped from denying the 
authority of the continuing partner to bind him with that customer. A 
master who has accredited a servant to a tradesman to order goods in his 
name, and has recalled the authority from the servant without giving 
notice to the tradesman, is estopped from denying the authority of the 
servant to bind him with such tradesman. The same principle applies 
to instruments under seal. But the party who claims the benefit of this 
doctrine of estoppel, must show that he has acted in the transaction in 
which he was deceived with ordinary caution (/). 

WheM a party is estopped from withdraioing a credit given hy mistake , — 
Where an agent carelessly gave credit to a principal for money he had 
never received, on the faith of which the principal drew the money and 
spent it, the agent was not allowed to set up the mistake as a ground of 
action for the recovery of the money which had been spent on the strength 
of his representation (g). 

And where an agent employed to receive money, and bound by his 
duty to his principal to communicate to him whether the money has been 
received or not, renders an account from time to time, wdiich contains a 
statement that the money has been received, he is bound by that account, 
unless he can sliow that that statement was made unintentionally and by 
mistake. If he cannot show that, he is not at liberty afterwards to say 
that the money had not been received, and never will be received, and 
to claim reimbursement in respect of those sums for which he had pre- 
viously given credit (h). 

Proof of public and private statutes, — A public act of parliamept is 
proved by the mere production of a volume of the statutes at large, con- 
taining the particular act purporting to be printed by the Queen’s printer. 

North Brit, Amtr, 2^1. Shaw \, Pictan, ib. 715. Reg, v. 
Co., 31 Law J., Kx(*h. 436. Louis of the Treasury, 16 Q. B. 361. 

(/) Erie, C. J., Swan, ex parte, 30 (A) Bayley, J., Shaw v. l^ctoiu 4 B. & 

Law J., C. P. IIH. C. 720. Cave v. Mills, 7 H. & N. 025. 

(s) Skyring v. Greenwood, 4 B. ^ C. 
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Originally private acts of parliament ^vere required to be proved by a 
copy examined with the parliament roll. Clauses were then inserted de- 
claring that a copy printed by the king's printer should be evidence. It 
was then objected, that in such cases it was necessary to prove that the 
act produced was in fact printed by the king's printer, whereupon by 
8 & 9 Viet. c. 113, s. 3, it was enacted, that all copies of private, and local, 
and personal acts, if purporting to be printed by the Queen’s printer, 
should be admitted as evidence thereof, without proof that such copies 
were so printed. And now, by 13 & 14 Viet. c. 21, s. 7, it is enacted, 
that every act of parliament made after the then next session of parlia- 
ment shall be deemed and taken to be a public act, and shall be judicially 
taken notice of as such, unless the contrary be expressly provided and 
declared by such act (i). 

Acts of state may be proved by production of the London Gazette 
containing the ordinary announcement of them, without showing that 
the Gazette came from the Queen’s printers, or that it was issued by 
authority {k). 

Journals of parliament and royal proclanuitions. — By 8 & 9 Viet, 
c. 113, s. 3, it is i^nacted, that all copies of the journals of either House 
of Parliament, and of royal proclamations, purporting to be printed by 
the printers to the Crown, or by the printers to either House of Parlia- 
ment, shall be admitted as evidence, without proof that such copies were 
so printed. 

Proof of criminal proceedb\(is,--l!iy \\\^ Law of Evidence Amendment 
Act (14 & 15 Viet. c. 99), reciting thjit it is expedient, as far as possible, 
to reduce the expense attendant upon the proof of criminal proceedings, 
it is enacted (s. 13), that whenever, in any proceeding wdiatevcr, it may 
be necessary to prove the trial and conviction or acquittal of any person 
charged with any indictable uHence, it shall not be necessary to produce 
the record of the conviction or acquittal of such person, or a copy thereof, 
but it shall be sufficient that it be certified, or purport to be certified, 
under the hand of the clerk of the court, or other officer having the cus- 
tody of the records of the court where such conviction or acquittal took 
place, or by the deputy of such clerk or other officer, that the paper pro- 
duced is a copy of the record of the indictment, trial, conviction, and 
judgment of acquittal, as the case may be, omitting the formal parts 
thcrcpf. 

Records of the superior' courts, — Records of the superior courts may be 
proved by an examined copy. “ The evidence,” observes Lord Ellen- 
borough, must be launched by proving that the original came cither 
frpm the proper person, or out of the proper place of custody. This can- 

(<) Witodward v. Colton, I Or. M. & li. (A) Sex v. Holt, 6 T. R. 430. Sex v. 

Forsyth, Uuss. k Ry. 277. 



8B0T. 2 .] BVIDENOB-— PROOF OF BBOORDB AND PUOOEBDINGS. 887 

not be shown by any light reflected from the record itself, which may have 
been improperly placed whore it was found. Nothing can be borrowed ex 
viscerilua judiciij till the original be proved to have come from the proper 
custody (Z). If, after a copy has been made of the original record, the 
clerk, or person who has the custody of it, reads it aloud, and the witness 
who produces the copy examines it by the light of such reading, this is 
sufficient, and it matters not whether the officer or the witness reads the 
record. It is good either way (w). 

Proof of a judge's order, — »The statute 8 & 9 Viet. c. 113, s. 2, enacts, 
as we have seen, that all judges, justices, &c., and judicial officers, shall 
thenceforth take judicial notice of the signature of any of the equity 
or common-law judges of the superior courts at Westminster, provided 
such signature be attached or appended to any decree, order, certificate, 
or other judicial or official document. 

Records filed in the Petty-Bag Office^ or common-law aide of the Court 
of Chancery. — By 12 & 13 Viet. c. 109, s. 13, it is enacted, that every 
office copy issued from the Petty-Bag Office shall be sealed with the 
Chancery common-law seal for the time being ; and every document 
sealed with such seal, and purporting to be a copy of any record or other 
document of any description, shall be deemed to bo a true copy of such 
record or other document, and shall, without further proof, bo admissible, 
and admitted, and received in evidence before either House of Parliament, 
and before any committee thereof, and by and before all courts, judges, 
justices, officers, and other persons whomsoever, in like manner, and to 
the same extent and eflect, as the original record or other document 
would or might be admissible, or admitted, or received, if tendered in 
evidence, as well for the purpose of proving the contents of such record 
or other document, as also proving such record or other document to be a 
record or document of or belonging to the said Court of Chancery, but 
not further or otherwise. 

Proof of proceedings before magistrates. — The statute 11 & 12 Viet, 
c. 42, s. 17, rcHpiiros, as we have seen, examinations before justices to be 
taken down in writing, so that oral evidence of the nature and substance 
of depositions and examinations before magistrates cannot be given in 
evidence, unless it be shown that the depositions have been lost or de- 
stroyed, and that they cannot be produced. 

Proceedings in bankruptcy, and proof of title of assignees. — By the 
Bankrupt Act, 24 & 25 Viet. c. 134, ss. 203, 204, 206, 207, provision is 
made for the admission in evidence in all courts of the various orders, 
writings, and proceedings in bankruptcy, provided they purport to be 
sealed or signed as therein mentioned. And all courts, judges, justices, 

(/) AtiamthwaiU v. 8ynge,\ Stark. 188. 

(m) liehi V. i^fargison, \ Oampb. 470. /Zo{/'v. Dart, 2 Taunt. 50. 



888 THE LAW OF TORTS ACTIONS EX DELICTO. [CHAP. XXI. 

aud persons acting judicially, and other officers, are to talce judicial notice 
of the signature of the commissioners, or registrar, and of the seal of the 
Court of Bankruptcy subscribed or attached to any judicial or official 
proceeding or document. 

Di^ensation of proof of title of assignees, — A party to a suit may, by 
his conduct aud actions in dealing with assignees in bankruptcy, have so 
recognised their title as to be afterwards precluded from requiring formal 
proof of it (71). 

Proof by sworn or ce7'tified copies of hooks^ registej^s, or original docume7its, 
— By the Documentary Evideuoe Act (8 & 9 Viet. c. 113, s. 1), reciting 
that it is provided by many statutes that various certificates, official and 
public documents, documents and proceedings of corporations, and of 
joint-stock and other companies, and certified copies of documents, by- 
laws, entries of registers and other books, shall be receivable in evidence 
of certain particulars in courts of justice, provided they be respectively 
authenticated in the manner prescribed by such statutes ; it is enacted, 
that whenever by any act then in force, or thereafter to be in force, any 
certificate, official or public document, or document or proceeding of any 
corporation, or joint-stock or other company, or any certified copy of 
any document, by-law, entry in any register or other book, or of any other 
proceeding, shall be receivable in evidence of any particular in any court 
of justice, or before any legal tribunal, or either House of Parliament, or 
any committee of either House, or in any judicial proceeding, the same 
shall respectively be admitted in evidence, provided they respectively 
purport to be sealed or impressed with a stamp, or sealed and signed, or 
signed alone, as required, or impressed wdth a stamp and signed, as 
directed by the respective acts made or to be thereafter made, without 
any proof of the seal or stamp, where a seal or stamp is necessary, or of 
the signature, or of tlie official character of the person appearing to have 
signed the same, and without any further proof thereof, in every case in 
which the original record could have been received in evidence ( 0 ). 

And by 14 & 15 Viet. c. 99, s. 14, it is further enacted, that when- 
ever any book or other document is of such a public nature as to be 
admissible in evidence on its mere production from the proper custody, 
and no statute exists which renders its contents provable by means of 
a copy, any copy thereof or extract therefrom shall be admissible in 
evidence in any court of justice, or before any person having by law or 
by consent of parties autln^rity to hear, receive, and examine evidence, 
provided it be proved to be an examined copy or extract, or provided 
it purport to be signed and certified as a true copy or extract by the 

DichiwtoH V. Cowardy 1 B. & Aid. (o) As to proof of foreign morringe, 
677. InglU v. Sjfeitccy 1 Cr. M. & li. Finlay v. RudalL 31 Law J., Prob. & 
433. Matr. 140. 
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officer to whoso custody the original is intrusted, which officer is required 
to furnish such certified copy or extract to any person applying at a 
reasonable time for the same, and paying a reasonable sum, not exceeding 
fourteen pence for every folio of ninety words. And if such officer wil- 
fully certifies (s. 15) any documefit as being a true copy or extract, know- 
ing that the same is not true, he shall be guilty of a misdemeanour, and. 
liable on conviction to imprisonment. 

An extract from a parish register, therefore, signed by the curate of 
the parish, is admissible under this statute without proof of the signature 
of the curate (p); and so is a copy of a license for keeping, using, or 
employing stage-carriages (^). 

Public documents admissible in evidence^ on being produced from the proper 
custody^ are parish registers, registers of births, marriages, and deaths, 
made pursuant to the Registration Act ; the register of voters at a parlia- 
mentary election (r) ; rolls of courts barons ; deposit and transfer-books 
of the Rank of England ; assessments of land-tax, records, writings, plans, 
and official papers, deposited in the office of land-revenue ; records and 
enrolments ; land-tax assessments ; registers of copyright ; vestry-books 
and official documents belonging to the public offices, &c. &c. {s ) ; the 
register of bills of sale filed in the Queen’s Bench office (f) ; certificates of 
the registration of joint-stock companies (w); Act-books of the Ecclesias- 
tical Court (v) ; by-laws of corporations and of railway companies, and 
public boards dealing with the interests of the public, and confirmed 
and allowed by the Board of Trade, the Secretary of State, or. the Com- 
missioners of Railways (a;). 

Proof of the Mcdiad llegistcr . — Books published and sold at the office 
of the General Council of Medical Education and Registration, headed 
“ Medical Register,” and purporting to be published by authority, pursuant 
to the Medical Act, 21 vfc 22 Viet, c. 90, have been held admissible in 
evidence under s. 27 of that statute, to prove the contents of the 
Register (y). 

Evidence of manorial customs, — Proof of entries on the rolls of a manor 
court are admissible in evidence to prove manorial customs {z), A pre- 
sentment in a manor court, setting forth the bounds of a manor, is like- 
wise evidence of such bounds. When an ancient manor-book is offered in 
evidence, it must be proved that it comes from the proper custody (a). 

(p) Porter^in rt\ 2C> Law J., Ch. 777. (j-) Mottvmm v. Hast. Co, Pail. (Jo,, 

(q) 5*0 Viet c. 70, s. 10 ; 8 & 0 Viet. 7 C. B., N. S. 58 ; 20 Law J., M. 0. bd. 

c. IIM, s. I. And see 8 * 0 Viet. c. 113, s. 1. 

(r) Peedv. Irnnh, 0 H. * N. 75. (y) PedgrijX v. Chevdllier,% C. B., N. t 

ys) 2 Taylor on Evidence, pp. 1274, S. 240. 

1275, 1281, 1283. (r) Doe v. Axkcu\ 10 East, 620. Roe 

it) Grindetl v. Preudon, 28 Law J., C. v. Parker. 5 'f. B. 20. Damerell v. Pro- 

P. 333. theroc, 10 Q. B. 20. f 

(tf) Poker V. Cave, 1 II. * N. 074. (a) Evans v. Pees, 10 Ad. * E. 151. 

(v) Dorretl v. Meux, 15 C. B. 142. 
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Evidence of title and seizin niaj be proved by proof of the exercise of 
acts of ownership over laud, and the exercise of acts of ownership may be 
established by production of expired and ancient leases, or counterparts 
of leases, executed by deceased persons or their deceased lessees (6) ; and 
declarations of deceased occupiers of land, as to the parties under whom 
they hold, are admissible in evidence, as we have seen, to show who was 
the owner of the inheritance in their time (c). 

Proof of age, — The register of christenings is no evidence of the time 
of birth. Therefore, where a register of christenings was produced, from 
which it appeared that the defendant was christened in 1807, and the 
entry also stated that he was born in the year 1799, it was held, that this 
entry could not be received as proof of the year of birth {d). 

Proof on the part of the plaintiff, — The plaintilf is bound to prove his 
case to the satisfaction of the jury, and if he leaves it doubtful, either from 
the circumstances which surround it, or from the character of his witness, 
then the jury cannot lawfully say that he has made it out (e). 

If a declaration discloses a state of facts upon which an action may be 
maintained, although there be neither malice nor fraud, the plaintiff is 
not bound to prove cither, though both be alleged, and may recover upon 
the liability which the facts disclose, though fraud and malice be dis- 
proved, just as where a defendant who is charged with doing an act wil- 
fully may be made responsible for the act and its consequences, whether 
done wilfully or not (/). 

When affirmative pleas of justification are put upon the record with 
the general issue, the plaintilf’s counsel may, if he pleases, not only prove 
the facts of the declaration, but also may in the first instance, and 
before the defendant's case is gone into at all, go into any evidence 
which tends to destroy the effect of the justification by way of anticipating 
the defence ; or he may, if he pleases, content himself with proving the 
fact on the general issue, and then close his case, leaving the defendant to 
make out his justifications as he can, and afterwards go into evidence, in 
reply, as to the justifications. But if the plaintiffs counsel, knowing by 
the pleas what the defence is to be, close their case, and trust to evidence 
in reply, they are to be restricted to such evidence as goes exactly to 
answer the case proved, or attempted to be proved, by the defendant in 
support of the justificatiops, and they cannot be allowed to go beyond 

it ia)- 

(6) Doe V. Pulmtin, 3 Q. B; 022. And (d) 1Vi/ie?i v. Xa//^ 3 Stark. 03. 

see, as to land-tax assessments being (r) Ld. Abinger, Long v. Hitchcock^ P 

evidence of seizin, Due v. Arkwright, 2 C. «!^ P. 020. 

Ad. & K. 1»2. (/) Swinfen v. Ld, Chtlmrford, 3 H. 

(c) Piaeeahle v. iraison, ante, p. 681. N. 920. 

Dos V. Ooutlhred, 7 Ad. & E. 235. And (g) Pierpoint v. Shaplcnd, 1 C. Jfc P. 
see fdrtber, as to evidence of title, ante, 447. 
pp. 227*240, 253-25U. 
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If eyidence which ought to have been specially pleaded is allowed by a 
plaintiff to be intro4uced without objection, the court will not afterwards 
grant a new trial on the ground that he was taken by surprise. 

Where an act of parliament prohibits the doing of a particular act 
affecting the public, no person 'has a right of action against another 
merely because ho has done the prohibited act. The plaintiff must, there- 
fore, prove some special damage, some peculiar injury, beyond that which 
ho may be supposed to sustain in common with the rest of the Queen's 
subjects by an infringement of the law (A). 

Proof in particular actions, — Various matters of evidence necessary to 
be adduced in support of the plaintiffs claim in particular actions have 
already been shortly considered ; such as actions for the infriugements of 
rights and privileges incident to the possession, and connected with the 
use and enjoyment, of land (ante, pp. 57, 12G, 129); actions for nuisances 
and injuries arising from the negligent use and management of real 
property (ante, pp. 175-178 (i) ; for injuries to lands and tenements 
from waste, negligence, and Grc (ante, pp. 218, 214) ; for trespasses 
upon real property (ante, pp. 253-260); trespass and conversion of chat- 
tels (ante, pp. 310-315) ; injuries from the negligent use and manage- 
ment of chattels, and the negligent performance of work (ante, pp. 347- 
349); actions for the negligent keeping and unlawful detention of chattels 
by bailees (ante, pp. 383-385) ; for negligence and breach of duty on 
the part of common carriers and innkeepers (ante, pp. 426-428) ; for 
wrongful distress and sale of things distrained (ante, pp. 475-478) ; 
assault and battery, and wrongful imprisonment (ante, pp. 513-517) ; 
malicious arrest, and malicious prosecution (ante, pp. 538-544) ; tres- 
passes by judges, sheriffs, and ministerial officers of courts of justice, and 
the parties setting them in motion (ante, pp. 584-589) ; trespasses com- 
mitted in the execution of warrants and orders of justices (ante, pp. 641- 
644) ; injuries resulting from the negligent exercise or abuse of statutory 
powers (ante, pp. 662, 668) ; actions for libel and slander (ante, pp. 719- 
729); fraudulent misrepresentation and deceit (ante, pp. 766-770); 
petitions for damages from adulterers (ante, pp. 797-800); actions for 
seduction (ante, pp. 807, 808). 

Amendment of variatwes between the declaration of the cause of action and 
the proof adduced in support of it, — By 3 & 4 Wm. 4, c. 42, s. 23, it is 
enacted, that any court of record in civil actions, or any judge at nisipsdus^ 
may cause the record, writ, or document on which any trial may he 
pending in a civil action, where any variance shall appear between the 

(A ) C/iamberfaine v. Chester (t Birk, Ac, forming part of a public highway, Bobbins 
Bail, Co., I £xch. 877. v. Jones, 33 Law J., C. P. I, and Fistter 

(0 Aa to iiyuries arising from the v. Pmwse^ ante, pp. 113, 144. 
ruinous and dangerous state of gratings, 
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proof and the recital on the record, &c. of any contract, custom, prescrip- 
tion, name, or other matter, in any particular in the judgment of such 
court or judge not material to the merits of the cause, and by which 
variance the opposite party cannot have been prejudiced in the conduct of 
his action or defence, to be forthwith amended, on such terms as to pay- 
ment of costs or postponing the trial as the court or a judge shall think 
reasonable ; and in case such varianoe shall bo in some particular in the 
judgment of such court or judge not material to the merits, but such as 
that the opposite party may have been prejudiced thereby in the conduct 
of his action or defence, then the same, may be amended on the payment 
of costs to the other party, and withdrawing the record and postponing the 
trial, as such court or judge shall think reasonable. The judge may, how- 
ever, avoid (s. 24) the responsibility of deciding, by directing the jury to 
find the facts according to the evidence, and leave the question of the 
materiality of the evidence for the consideration of the court above. 

In actions for libel and slander, the judge had power under this 
statute, if there was a variance between the libel or slander charged in the 
declaration and the writing adduced in evidence, or the words proved to 
have been uttered, tc amend the vanance, if the amendment did not create 
a new and different cause of action {k). 

By the Common Law Procedure Acts (15 & 10 Viet. c. 70, s. 222, 
17 & 18 Viet. c. 125, s. 90, and 23 & 24 Viet. c. 120, s. 36), it is now 
further enacted, that it shall be lawful for the superior courts of common 
law, and eveiy judge thereof, and any judge sitting at nisi prim^ at all 
times to amend all defects and errors in any proceedings in civil causes, 
•w'hether there is anything in writing to amend by or not, and whether the 
defect or error be that of the party applying to amend or not ; and all 
such amendments may be made with or without costs, and upon such 
terms as to the court or judge may seem fit, and all such amendments as 
may be necessary for the purpose of determining in the existing suit the 
real question in controversy between the parties, shall be so made if duly 
applied for (Z). 

Tlie power of amendment given by these statutes is not confined to the 
amendment of variances, but enables the judge to amend by adding fresh 
plaintiffs in an action of ejectment (m), or a plea necessary for the trial of 
the substantial question between the parties (w). Whether or not the 
proposed amendment is necessary for the purpose of determining the real 


(A) fimith V. Knnweldon^ 2 M. & Gr. 
564. Soiithee v. Denny, 1 £xch. 192. 
IPater v. Baker, 8 C. U. 854, Saunders 
v. Bate, 1 H. & N. 402. 

(Z> Cftrnish v. Ilockin, 1 Ell. & Bl. 607. 
nolesy, Davis, 4 H. & N. 484. May v. 
5 Ell. & Bl. 505. Edwards v. 


Hodges, 15 C. B. 477. 

(m) Blake V. Done, 7 H. & N. 465 ; 31 
Law J., Exch. 100 ; but not a fresh de- 
fendant, Qarrard v. Givhelei, 11 C. B., 
N. S. 610; 81 Law J., C. P.270. 

(n) Mitchell v. Grassweller, 13 C. B. 
239. Chamley v. Grundy, 14 G. B. 614. 
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questipn of controversy between the parties is a matter to be decided by 
the judge (o), but no amendment ought to be made which affords reason* 
able grounds of demurrer (/)), or which alters the cause of action set forth 
on the face of the declaration into another and a different cause of action (g), 
unless it is manifestly necessary to determine the real question which 
both parties came to try (r). 

The court will control the power of amendment where it has been im- 
properly exercised, and interfere to do what is right between the parties 
where ail amendment has been improperly made ; but it will not interfere 
where the judge, in the exei*cise of his discretionary power, has thought fit 
to refuse the amendment (s). 

Evidence of admissions. — A statement or declaration made in the 
presence of a party to a cause, may become evidence, as showing that the 
party on hearing such statement did not deny its truth ; but such an 
acquiescence is worth little or nothing w^here the party hearing it, and not 
contradicting it, has no personal means of knowing either the truth or the 
falseliood of the statement (t). The same may be said of letters sent to a 
party who receives them iii silence, and says and does nothing respecting 
them (m). Admissions of parties under a misapprehension of the respon- 
sibility whicli the law would cast upon them, is not such an admission as 
can he used with efiect against them (j?). 

Ojfh's to make compensation^ or to patj money ^ not amounting to an ad* 
7nission of liability. — When a man, to prevent litigation, and by way of 
compromise, expresses a willingness to pay a sum of money, such conduct 
does not fairly raise an admission of such a liability as will make him 
answerable in law. Statements made to purchase peace and stave off 
litigation do not necessarily evince a consciousness of liability (y). 

Effect of the improper reception or 7'ejection of evidence — New trial . — 
Where evidence formally objected to at nisi prius is received by the judge, 
and is afterwards decided by the court to be inadmissible, the losing party 
is entitled to a new trial, unless it plainly appears that the evidence 
improperly admitted could have had no weight whatever with the jury, 
and no influence at all upon the verdict, for the court will not take upon 
themselves to decide upon the value of the evidence, or tlio degree of 
weight wliich the jury might have attached to it (c). So, if evidence 


(fl) WUkhi V. Rtrd, 10 C. Ik 205 ; 
Law J., C. V. 11)0. 

(p) Martyn v. H. & N. 

827. 

(q) Bradworthy v. FushaWt 10 W. R. 
700. 

(r) May v. Foolner, 5 Kll. & Bl. 507, 
8t. iosky V. Green. 11 C. B., N. S. JJTO. 

(«) Holden v. Ballantyne, 8 W. R. 300 ; 

20 Law J.. Q. B. U8. 


(/) Ifnysfcp V. Oymer, 1 Ad. E. 105. 

(m) WrUfht V. Tothamy 7 Ad. & E. 313. 

[x) Ld. Teiiterden, Bradley v. Water- 
houeey 3 C. & P. 321. 

(y) Bullers, N. P. 230 b, 7th edn. 
Thomas v. Morqan, Beck v. J)yson. ante, 
p. 178. 

{z) De Rntzen v. iW, A Ad. & E. 53, 
ovemiling, on this point, Doe v. Tyler. 4 
M. & P. 377. 
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material to the issue is tendered and rejected by the judge, the party 
tendering it, if he loses the verdict, is entitled to a new trial, and the 
court will not enter upon any inquiry as to whether there was not proof 
enough in the cause to warrant a verdict against the party on whose 
behalf the evidence was offered, supposing it to have been admitted ; for 
the court cannot in any degree take upon itself the province of the 
jury (a). 

Bill of exceptions, — If the judge improperly receives evidence which 
ought not to have been admitted, or rejects evidence which ought to have 
been received, the aggrieved party may, instead of moving for a new trial, 
tender a bill of exceptions. The bill of exceptions is in the mature of a 
writ of error, and cannot be determined in the court out of which the 
record issues (ft). 

(fl) Wright v. Tatham, 7 Ail. & P]. 330. Wynne, 2 B. Aid. 550. 

Crease v. Barrett, 1 Cr. M. & R. 033, ' Chitt. Arch. Pr., R/// 

overruling, on this point, Tyrivhitt v. 
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CHAPTER XXIL 

OF THE DAMAGES AND COSTS RECOVERABLE IN ACTIONS 
EX DELICTO. 


Section i. — Of damagen recoverable in 
actions ex delicto. — AsRPssmciit of dam- 
ages in actions ex delicto — Damages 
recoverable in particular actions — 
When special and extraordinary dam- 
ages are recoverable as the natural or 
necessary consequence of the wrong- 
ful act — Damages too remote, and not 
naturally resulting from tho wrong 
done— Expense of obtaining legal ad- 
vice not recoverable — Coats of pre- 
vious legal proceedings when recover- 
able — Damages which the plaintiff has 
become liable to pay through tlie 
default of the defendant — Prospective 
damages — Exemplar}' and vindictive 
damages — Evidence in aggravation and 
mitigation of damages — Recovery of 
damages from one of several co-tres- 
passers — Damages A\hen the plaintiff 
has insured against loss — Double and 
treble damages — New trial on the 
ground of excessive or small damages 
— Quashing of inquisitions of dam- 
ages. 

Section ti. — Recovery of costs in actions 
ex delicto. — Award of costs to the suc- 
cessfiil party — Coats on particular 
pleas, on stay of proceedings, arrest 
of judgment, drc. — When the court 
has no jurisdiction it has no power 


to award costs — Of the staying pro- 
ceedings until the costs of a former 
at tion have been paid — Effect on 
costs of withdrawing a juror— When 
the plaintiff is entitled to no more 
costs than damages — When the certi- 
ficate of a judge or presiding officer 
is necessary to enable the plaintiff to 
recover costs — Certificate that the 
action was brought to try a right — 
Certificate to deprive a plaintiff of 
his costs — County court nets depriv- 
ing a plaintiff of his costs — Certifi- 
cate for costs, and nile, or order for 
costs, under these statutes — Costs on 
references — Certificate for full costs 
in cases of wilful and malicious tres- 
pass — Full costs after notice not to 
trespass — Costs in actions for wilful 
and malicious grievances — Costs in 
actions against justices, constables, and 
others, in respect of things done 
under statutory powers — Coats in ac- 
tions against executors — In actions 
upon judgments — New trials, appeals, 
removal by certiorari, prohibition, in- 
dictment, mandamus, and injunction — 
Double costs — Taxation of costs — Se- 
curity for costs — Costs in the county 
court. 


SECTION J. 

OF DAMAOR8 BECOVBRABLE IN ACTIONS EX DELICTO. 

Of the aaeeesment of damdffes in actions ex delicto (c). — In actions of 
tort a greater latitude is allowed by the court to a jury in the assessment 

(c) As to damages recoverable in actions ex contractUf see Addison on 
Contracts, 5th edn. pp. 1047*1078. 
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of damages than is allowed in actions of contract (d), “ The damages must 
be excessive and outrageous to warrant a new trial ** (a) ; “ for it is^ not 
to be expected that a jury will measure their verdict so nicely 'as iri cases 
of contract ” (/). Therefore, where some printers’ devils, who had Been 
unlawfully imprisoned for a week, brought their several actions, and the 
jury gave each of them 300/. damages, the court declined to meddle with 
the verdict, although it was proved that each of the plaintiffs had been 
well fed upon beef-steaks and porter during the whole period of their 
imprisonment. 

The court will not in gcfieral interfere with the damages unless the 
finding has proceeded from some mistake ; or the jury have acted from 
some sinister feeling, and the judge is dissatisfied with their verdict (< 7 ). 
If the jury give the plaintiff more damages than by his own showing he 
ought to recover (/i), or if there be several counts in the declaration, and 
a verdict is entered generally on all the counts, and entire damages are 
given, and one count is bad, the damages so assessed cannot be recovered, 
and a ventre de novo must be awarded (i). If an action of slander be 
brought for wonls spoken at different times, and the action will not lie 
for the words spoLen at one time, but will lie for words spoken at another, 
and a verdict is found for all the words, and entire damages are assessed, 
no judgment will be given {j ) ; but when words arc all spoken at one 
time, and some of them are actionable and some not, and damages are 
assessed generally, they shall be intended to be given only for those words 
which are actionable, and it shall be presumed that the others were in- 
serted only for aggravation (I-), 

Damages recouerahle in particular actions , — The damages recoverable 
in actions for obstruction to the enjoyment of rights incident to the pos- 
session and ownership of land have already been considered (ante, pp. 58, ' 
59), also the damages recoverable in actions for obstructions to the 
enjoyments of profits a prendre and easements, and the infringement of 
incorporeal rights (ante, pp. 120, 130); in actions for nuisances and 
keeping ferocious animals (ante, pp. 178, 179) ; for injuries to real pro- 
perty from waste, negligence, and fire (ante, pp. 214-216) ; actions for 
trespasses upon real property (ante, pp. 261-2G5) ; trespass and conver- 
sion of chattels (ante, pp. 315-319) ; injuries from the negligent use and 


id) De Grey, C. J., SJuirpe v. Brice^ 
8.W. m. 043. 

(p) Huckte V. Money f 2 Wils. 205, 

(/) Creftswell, J., Williams v. Currie, 
1 C. JL 848. Fahriqast v. Mostyn, 2 W. 
Bl. 028. ‘ ^ 

(</) WulJinyton v. Wood, C. P. Nov. 
8th, 1860. hrmon v. H. W, Rail, Co,, 
17 Law J., Kxch. 856; see post? New 
Tbiai^. 

(A) Jfamhleton v. Veere, 2 Wms. Saund. 


170. 

(/) Grant y. Astle, Dow:;, 780. Leach 
V. Thomas, 2 M. (fe W. 42l 

(.;) Popham, J., Brottkey, Clarke^ Cio, 
Kliz. »328. Jaxon v. Tanner, Cro. Car. 
207. 

(k) Penson y, G<to(iay, \h, 227. Thaxhic 
y. Smith, Cro. Eliz. 788. Berkeley y, 
Earl 0 / Pembroke, Moore, 700. Brought 
case, ib. 708. 
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management of chattels, and the negligent navigation of vessels, and the 
negligent performance of work (ante, pp. 849-351} ; actions for com- 
pensating the families of persons killed by negligence (ante, pp. 850, 
351); actions for the detention and loss of chattels by bailees (ante, 
pp. 386-388) ; for negligence and breach of duty on the part of common 
carriers, common ferrymen, common innkeepers, and lodging-house keepers 
(ante, pp. 428-430) ; actions for a wrongful distress and sale of thiifga 
distrained (ante, pp. 478-480) ; 'actions for assault and batteiy and 
wrongful imprisonment (ante, pp. 517-519) ; malicious arrest and mali- 
cious prosecution (ante, pp. 544, 545) ; actions against sheriffs, bailiffs, 
and officers for negligence and breach of duty (ante, pp. 589-692) ; 
actions for trespasses committed under colour of warrants and orders o( 
justices (ante, pp. 644, 645) ; statutory compensations for injuries au- 
thorised by statute (ante, pp. 663-668); actions for libel' and slander 
(ante, i)p. 729-731); actions for fraudulent misrepresentation and deceit 
(ante, pp. 770-772). 

Where a person has been induced, by false accounts of the transactions 
and prodts of a joint-stock company, to buy shares therein, and give for 
tliem a sum far beyond their real value, the measure of damages is the 
difference between the actual value of the shares at the time of the 
purchase, and the fictitious value imparted to them by the false repre- 
sentation (/). 

As against a manifest wrong-doer a jury is, as wc have seen, justified 
in making the fjtrongest presumptions, so that if an article of value, such 
as a diamond necklace, has been taken away, and part of it is traced to 
the possession of the defendant, the. jury may reasonably infer that the 
whole thing has come into his liaiids, and give damages accordingly (m). 
Where the plaintiff, by his own dealings and acts, renders the nature of 
his interest in the property and the extent of the damages altogether 
doubtful, he may vacate his whole claim, or destroy his right to more 
than nominal damages (/i). 

In an action by a judgment-creditor against a sheriff for an esca^ie, 
where the sheriff had received the amount of the judgment-debt and costs 
from the judgment-debtor, and then discharged him, it appeared that the 
debtor was suffering in custody, that vain attempts had been made to 
find the plaintiff or his attorney to receive the money, and that the sheriff 
then received it and allowed the debtor to escape, it was hold that the 
ineasure of damages was the amount of the debt and costs so received by 
the sheriff, and that the judgment-creditor was entitled to nothing 
further (o). 

(!) Davidson v. TuUodu 1 W, H. 000 ; 2 Tniint. 150. 

30 Law T. R. 07 ; ante. p. 740. (o) Uanmhvj v. Hahj 29 Law J., C. P. 

(m) Mortimer w ante, p. 310, 137. 

(«) Ante, p. 317. v. T<iy/or, 

3 M 
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In an action for oral slander, where the cause of action rests upon 
special damage alleged and proved, the jnry, in assessing their damages, 
are not limited to the amount of special damage proved, but may give 
their verdict for general damages, which would in their judgment be the 
natural and probable result of it. Tliey must, however, ^as we have seen 
(ante, p. 706), exclude from their consideration damages resulting from 
the repetition of the slander by third parties wlio had no authority from 
the defendant to repeat it (;)). 

When special and extraordinai'y ilamwjes are recoverable as the natural 
and necessanj consequence oj' the urongful act. — All damages which- 
ordinarily and in the natural course of things ntight fairly bq expected 
to result, and have resulted, from the commission of the wrongful act, arc 
recoverable, provided they are claimed by the plaintiff in his declaia- 
tion (^). Tf by reusoi^ of the defendant’s negligence and breach of duty 
the property of the plaintiff has become deteriorated and reduced in value 
by rain, storm, or frost, or any destructiv'e agencies of ordinary occurrence, 
the plaintiff will he entitled to recover all the damage he has sustained 
thereby (r). All persons arc responsible for all the natural consequences 
resulting from ac*s done by them in violation of the riglits of others. 
The jury are entitled to look into all the circumstances and at the conduct 
of both parties, and see where tlie blame is, and what ought to be the com- 
pensation according to the way the parties have conducted themselves (5). 
Where the plaintiff has been compelled to pay money to release himself 
from the injurious consequences naturally resulting from the wrongful 
act of the defendant, such money is recoverable from the defendant as 
part of the damages. This is the case, as we have seen, where a plaintiff 
has been compelled to pay money to procure his release from a wrongful 
imprisonment by the defendant (ante, p. 519). 

Whenever one person commands or authorises an act to be done by 
another, he is respf)nsible for all that the other does in the necessary 
execution of his authority. If, therefore, an assault and imprisonment of 
the plaintiff are the necessary or probable consequence of orders given by 
the defendant, the defendant will be responsible in damages for such 
assault and imprisonment, although he did not directly order it, or con- 
template the possibility of its occurrence (/). 

In an action for breaking and entering the plaintiff’s dwelling-bousc) 
and assaulting and beating him. Lord Ellenborough allowed the plaintiff 


(/>) Dixon V. Smith, 5 H. & N. 150; 
20 I<aw .T., Kxcli. 125. Evam v. Hnr^ 
rhs, 20 ib. ai. Aimpp v. Ahupp, 8 W. R. 

( 7 ) Pollock. C. B., Righp V. Hewitt, 5 
Excli. 2A2. Workman V, Gt. North. Rail. 
Law J., Q. B. 70. GUherUon v. 


Riclmrdma, 5 C. D. 502. 

(r) Smeed v. Fvord, 28 Law J., Q. B. 
178. 

(*) Dnvia v. North-West. Rail, Co., 1 
Jur. N. S. laoa. CoilarU v. 8 . E. R. Co., 
0 W. R. 007. 

(t) Glynn v. Houaton, ^ M. & Gr. 307. 
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to give in evidence that his wife was so terrified by the conduct of the de- 
fendant that she was immediately taken ill and died soon afterwards, not 
as a substantive ground of damage, but for the purpose of showing how out- 
rageous and violent had been the conduct of the defendant (t^). But I 
entertain considerable doubt,” observes Pollock, 0. B., whether a person 
who is guilty of negligence is responsible for all the consequences which 
may under any circumstances arise, and in respect of mischief which could 
by no possibility have been foreseen, and which no reasonable person 
would have anticipated ” (a?). 

When damages are too remote^ and not naturally resulting from the wremg 
done^ they are not recoverable (jj ), — Where a passenger on board ship was 
assaulted and imprisoned for one night by the captain, and in consequence 
thereof took tlic first opportunity of leaving the ship, and paid lOOZ. for 
his passage home in another vessel, it was held that in order to recover 
the lOOZ. as part of the damages for the assault and imprisonment, it was 
necessary for the plaintiff to prove that there was fair and reasonable 
ground for fearing a renewal of the ill-treatment, and that he left the 
vessel under the influence of such fear, and not merely because he was 
angered and displeased with the captain, and could not continue on board 
with ease and comfort (^). 

Recovery o f damages in actions of tort founded on contract — Damages not 
recoverable as being too remote , — When the action of tort is founded on a 
breach of contract, the damages recoverable are those which may fairly 
and reasonably bo considered to arise naturally, according to the usual 
course of things, from the breach of contract itself, or which may reason- 
ably be supposed to have been in the contemplation of both parties at the 
time they made the contract as the probable result of the breach of it. If 
special circumstances exist which render the neglect or breach of duty 
productive of more than ordinary injury and damage to Ihe owner, such 
special circumstances must have been communicated to the defendant in 
order to make him responsible for the special and extraordinary damages 
resulting from any neglect or breach of duty on his part (a). A man 
cannot, by merely changing the form of his action, entitle himself to 
recover greater damages than those to which he is hy law entitled ac- 
cording to the true facts of the case and the real nature of the trans- 
action (b). 

Expense of obtaining legal advice not recoverable, — The expense incurred 
by a plaintiff in consulting an attorney and obtaining a legal opinion 

(«) ITurhy v. Dery^ 1 Starlt. 08. lirace- (z) Boyce v. Bayfiffe, 1 Campb. 58. 
gintte v. Orjhrd, 2 M. & S. 77. (a) Hadley v. Baxendale, 0 Exch. 354. 

{x) Greenland v. Chaplin, 6 Exch. Portman v. Middfelon, 4 G. B., N. S. 
248. 022 ; 27 Law J., C. P. 231. Theobald \. 

(.y) Ante, pp. 4-3. Walker v. Olding, RaiL Pass, Ass, Co,, 10 Exch. 45. Petefm 
32 Law J., Exch. 142, Wilson v. Lane, son v. Ay re, 13 C. B. 353. 

York, Kail. Co,, ante, p. 430. (5) ChinetTW Yiall, 5 U. N. 205. 
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Upon the validity of liis claim, are not recoverable as part of tlio damages. 
“ Parties must do wliat tliey think is light, and tlie expense of getting 
the experience of attornies to advise is not to bo repaid by the other 
party. Nothing of that sort can be allowed in damages, and everything 
of that nature that a plaintiff is entitled to will be allowed in the taxation 
of costs ’* (c). 

Costs of previous Icgttl proceedings when rccovcrnhle , — A defendant in 
an action c.r delicto is rq^ponsible in damages, as we have seen, for the 
natural and ordinary consequences of the wrong done. Where, therefore, 
the defendant, who was employed as architect to sui>erintcnd the building 
of a church, ordered stone for the church from the plaintiffs in A’s name, 
and on his account, and the plaintiffs supplied the stone, and afterwards 
sued A for the price, but failed in their action, and had to pay xV’s costs 
and the costs of their own attorney, because it w as proved at the trial that 
the defendant had received no authority from A to order the stone in his 
name, and the plaintiffs then brought an action against the defendant to 
recover tlie damages they had sustained by reason of his false assnni])tiou 
of agency and pretence of authority for the order he gave, it was held 
that the plaintiffs were entitled to recover from the defendant not only 
the value of the stone ordered by liiin in A’s name, but also the costs 
they had incurred and paid in the former action {d). In another case, 
where the agent believed that he had the authority he claimed to possess, 
and had no authority, it was held that the costs of a Chancery suit, which 
was occasioned by his false assumption of authority, were recoverable as 
part of the damages (c). 

Where a tenant gave his landlord notice to quit, and then refused to 
give up possession, it w^as held, as we have seen, that the landlord w’as 
entitled to recover the costs of an action brought against him by a 
person to wliom he had contracted to let the }>remises, but to whom ho 
w’as unable to give possession in consequence of the refusal of the tenant 
to go out pursuant to Ids notice. “ Tlie letting to a new tenant,” 
observes Cockburn, C. J., “ is the ordinary course of dealing on the part 
of an owner of land under such circumstances. The defendant, therefore, 
must have understood, that when the plaintiff gave him notice to quit he 
would enter into a new contract witli a new tenant to let the premises to 
him from the expiration of such notice. And in this case the tenant was 
aj)priscd of the fact that the landlord had rolot the premises, and was 
consequently aware of the inconvenience and^loss he w^as exposing him to 
by his improper conduct ” (/). 

(c) Clam V. C. ife I’. 743. 8 ib. 017, in error; 20 Law J., Q. Ij, 

(rf) Rnndvllw Trimru, IH 0. iJ. 'iHfi; 117; 27 ib. 215. 

26 Law L, 0. P. 007. Rhhardsonv. TJmm, (f) Rramhu v. Chesterton ^ 2 C. 1)., N. 

8 C, B., N. 8. ; :)0 Law J., C. J*. 47, S. (10.1. 

{e} CoUen v. IKm/A/, 7 Ell. As Bl. 311 ; 
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In an action for running down a ship, it appeared that the plaintiff 
had been obliged, in consequence of the injury, to employ a steam -tug, the 
owners of which demanded 150^. for salvage, and commenced a suit in the 
Admiralty Court against the plaintiff, who paid 20/., and the court 
ultimately decreed the payment of 45/., with costs, to the salvors, and the 
plaintiff sought to recover tliese costs as part of the damage he had 
sustained, it was held that the proper question for the jury was, whether 
the plaintiff, in paying only 20/. into court, and risking the costs of the 
action, had pursued the course which a prudent and reasonable man 
would take in his own case, and that if the jury thought he had, the costs 
of the suit might bo recovered (g). 

If the buyer of a horse or a picture with a warranty, relying on the 
warranty, re-sells the horse or the picture with a warranty, and being 
sued thereon by his vendee, gives notice to the defendant of the action, 
and rccc3ivcs no direction from the latter to give up the cause, and 
proceeds to defend and is worsted, tlie costs and damages of the defence 
to that action are part of the damages which the plaintiff sustains by 
reason of the false warranty found against the defendant, and may bo 
recovered by the [)laintiffin an action against the defendant for damages 
for the breach of warranty (/<). But if the plaintiff has made a rash and 
improvident defenee, after having had an opportunity of ascertaining 
by examination that the warranty could not be supported, he will not be 
permitted to recover tJie costs of his defence (f ) ; for “ no person has a 
riglit to inflame his own account against anotlior by incurring expenses 
in an uurighteoiis resistance to an action whicli he cannot defend with 
any prospect of success (4^). If the costs have been taxed, the taxed 
costs only can be rccoverod (/). 

If a land agent professes to have authority from a landowner to lei 
land, and signs an agreement h>r a lease, and the landowner repudiates 
the lease and denies tlic authority, and the intended tenant, relying on 
tlie rcj)rescntatiou of tlie agent, files a bill in Chancery against the land- 
owner for a specific performance of the agreement, and notice of tlic suit 
is given to the agent, and the latter fails to withdraw his assertion of 
authority, lie will be liable to ]my the costs of the Chancery suit if the 
suit proceeds, and it is established that he had not tlie authority he 
])retendcd to have (?/i). But no person relying on a pretended authority 
of this sort ought in priidojice to take legal proceedings against the 
supposed principal without giving notice to the pretended agent, and 

iff) TuulaU V. Jfvll, 11 ]M. W. 22S, 508. 

(h) Lviris v. iVa/r, 7 'Jaunt. 15JJ. (4r) Ld. IVmutin, C. J., v. AW/o- 

PeuueU V. Woodlmrn^ 1 C. A' P. IIS. «*«//. 1 1 Ad. ttK. »J1. 

liandaN v. Paper, 27 ]ja\v J., Q. 13. JJOO; (/) Grace v. Morgan, 2 So. 703. 

1 Ell. iU. & Ell. 84. (fw) CoUen v. Wright, ante, p, 000. 

(/) WrhjtUup V. Chamberlain, 7 Sc. 
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giving him an opportunity of withdrawing or verifying his assertion of 
aiitliority (n). 

If the cost'^ incurred in legal proceedings are not part of the conse- 
quences of the wrong done (o), or if they do not naturally result from the 
breach of any warrant of authority, or if they are the remote, unexpected, 
and unusual consequence of the wrong, they are not recoverable {p). 

Recover]; of damages ivhich the plaintiff has become liable to pay through 
the default of the defendant, — A liability on the part of the plaintiff to pay 
damages to a third party, by reason of the default of the defendant, is 
enough, as we have seen, to ehable the plaintiff to recover those damages 
from the defendant. It is not necessary that the money itself, should be 
actually paid. Thus, where the defendant sold barley to the plaintiff, 
warranted to be chevalier seed-barley, and the plaintiff resold it with a 
similar warranty, aiid the barley was not chevalier seed-barley, and the 
sub-purchaser claimed damages from the plaintiff, whereupon the plaintiff 
fell back upon the defendant and sued’ him for these damages, it was held, 
as we have seen (ante, p. 771), that he was entitled to recover them, 
although he had not paid them to the sub-purchasers. “ I consider,” 
observes Crompten, J., ‘‘ tliat it was not necessary that there should be a 
payment before the right to recover these damages accrued, and that the 
jury may well calculate all tlie mischief which, according to the breach of 
contract, might accrue to the plaintiffs. This matter has been a good deal 
discussed in cases of special damage, and it has been usual to give in 
evidence the amount of the bills sent in by surgeons and attornies, but 
it has never been said that the liability to pay is not enough to enable 
the plaintiff in an action of that kind to recover, and from the very nature 
of tlie thing here the amount of damages is ascertainable from the kind of 
crop which grows up. Then, another reason for so holding is, that 
according to the principle upon which damages are assessed they arc only 
to be assessed once, and tliercfore the jury ought to take all these circum- 
stances into consideration in estimating the amount of damages to which 
the. plaintiffs are entitled ” (y). 

Recovery of a surgeorCs bill and of a physician's fees as part of the 
damages, — Where the plaintiff had been wounded by the negligence of 
the defendant in the management of a gun, and had emjiloyed a surgeon 
and physician for the cure of the injury he had sustained. Lord Ellen- 
borou^h told the jury, that as to the surgeon's bill they were to consider 
the amount as paid by the plaintiff, since the surgeon could compel the 

(ft) 'NVightinan, J , 20 Law J., Q. B. P.44; ante, pp. 4-0. 
t&L (g) Rttudatl v. Rnper, ] FJl. 131. A' Ell. 

(f>) Holloway v. Tvrner, 6 Q. B. 028. 84 ; 27 Law .1., Q. B. 2«H. Spark v. 

{p) Pow V. jAirw, 1 Ell. B. A S. 220; lleshp, 28 ib. 107. Vinylc v. liare, 20 

30 Law J., Q. B. 250. Itichardson v. ib. C. P. 143. Addiauu on Contracts, 

fmn, 8 C. B.. N. S. 055 ; 30 Law J., C. 1052, 1001. 
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payment of it as a legal debt, but that the physician’s fees could not 
be taken into account, since they had not been actually paid, and the 
physician could not enforce payment by action (r). 

Where the declaration alleged an actual payment of the charges of 
such third party, the allegation was held material, and necessary to be 
proved in order to enable the plaintiff to recover the amount of them ( 5 ). 

Prospective damages are not recoverable where the cause of action is of 
a continuing nature, such as a nuisance arising from the obstruction of a 
drain, watercourse, or thorouglifare, where a fresh cause of action arises 
“de die iti diem as long as the obstruction lasts (ante, p. 179). Ilut when 
the cause of action is not of a continuing nature, but has accrued once for 
all, the prospective as well as the present injuiy, sustained at the time 
the action was comnicMicod, may, as we have seen (ante, pp. 518, 519), be 
r(3garded by the jury in deterinining what will be a fair comi)ensation to 
be awarde<l to tlie plaintiff. But the future injury must be the natural 
and necessary result of tlie wrong done, and not the consequence of any 
further wrongful act giving ris(5 to a fresh cause of action. 

Although a plaintiff is not to be compensated for uncertain and 
doubtful consequences, which may never ensue, yet he is entitled to 
compensation for losses which will “ almost to a certainty happen,” The 
jury may take into their consideration, in making up their minds on the 
damages, losses which will in all probability be sustained by the plaintiff ; 
for when the cause of action is complete, when the whole thing has but 
one neck, and that neck has been cut off by one act of the defendant, it 
would be most mischievous to say — it would be increasing litigation to 
say — you shall not have all you are entitled to in your first action, but 
you shall be drivep to bring a second, a third, or a fourth action for the 
recovery of your damages” it). 

In an action for an assault, battery, and mayhem, the plaintiff declared 
that the defendant beat his head against the ground, and that he brought 
an action for it against the defendant, and recovered no more than 112., 
and that since that recovery, by reason of the same battery, a piece of his 
skull came away. The defendant pleaded the recovery of the 11/. men- 
tioned in the declaration in bar of the action, and the plaintiff demurred, 
and it was contended that the special subsequent damage was a sufficient 
foundation for the action, and that the jury could not have taken the 
subsequent damage into their consideration on the previous trial ; but per 
Holt, C. J., Every one shall recover daipages in proportion* to his 
prejudice which he hath sustained ; and if this matter bad been given in 

(r) Dixon v. BelL 1 Stark. 28JK Loose- Pritchet v. Boevey^ 1 Cr. M. 778. 
more v. Badford, 0 M. & W. 0B7. Spark (f) Best. C. J., Richardson v. AfeUish, 
V. Reahpt Law J., Q. B. 1$)7. 3 Bing. 240. 

(j») Jones V. LewiSy 0 Dowl. P. C, 150. 
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evidence as that which in all probability would be the consequence of the 
battery, the plaintiff would have recovered damages for it. The injury 
which is the foundation of the action is the battery, and the greatness or 
consequence of that is only in aggravation of damages. In some cases the 
damage is the foundation of the action, as in the action by the master for 
the battery of his servant pir quod setDitium amisit ; but here the battery 
only is the foundation of the action, and this damage, which might 
probably ensue, might and ought to have been given in evidence, and 
must be intended to have been given in evidence in the former action ; 
and wo must presume that the jury gave damages for all the hurt that 
the plaintiff suffered, for if the nature of the battery was such as pro- 
bably to produce this effect, the jury might give damages for it before it 
happened " (w). 

In an action for jeecping a ferocious dog, which bit the plaintiff’s 
apprentice and servant, and permanently injured his hand and arni) 
whereby he was disabled and prevented from serving. the plaintiff in his 
business, the plaintiff claimed damages, not only for the loss 'of the 
services of the apprentice down to the time of the commencement of the 
action, but for the loss of the future services of the apprentice from 
thenceforth up to the time of the ex})i ration of the apprenticeship ; and 
the plaintiff having proved that his apprentice w’as permanently disabled, 
it was held that those prospective damages wxre recoverable, as they 
arose from the injury done at the time s]>ccificd in the declaration. “ It 
is argued,” observes Littledale, J., “ that a fresh action might be brought 
from time to time ; but that is not so, the action being founded not upon 
the damage only, but upon the unlawful act and the damage. Without 
the special damage the action would not be maintainable at the plaintiff’s 
suit. A fresh action could not be brought unless there were both a new 
unlawful act, and fresh damage ” (a;). 

In estimating the dam.nges in an action for a libel against a trader, 
the jury may take into consideration the prospective injury which will 
probably accrue to the trader from the publication of the libel (//). It 
has been said that the damage sustained at the time of the commence- 
ment of the action is all that the plaintiff can recover, and that the jury 
cannot take into account the prospective injury ; but it appears to me,” 
observes Bosanquet, J., “ that the jury were warranted in proportioning 
the damages to the amount of injury that would naturally result from the 
act of *thc defendant, thougli it might not aO'cet liim until a subsequent 
period” (z). And the jury may, it seems, give damages for the mental 


(w) Ft;Uer v. Beale, 1 Ld. Bayxn. 339, 
692; I Silk. 11 ; ante, pp. 518. 519. 
iaep Sbdsoll v. SUdkbraesl 11 Ad. & 


(y) Gregory v. Williams, 1 C. Jk K, 
5C8. 

(z) Ingram v. Lawson, 8 Sc. 477. 
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suffering arising from the apprehension of the future consequences of the 
publication of the Hbel (a). 

In as.sessing the damages for a breach of wairanty, if it appears that 
the plaintiff, who complains of breach of warranty on the sale to him of 
certain articles, has himself re-sold the subject-matter of the warranty 
with a warranty, the jury ought to take this into consideration in 
assessing the damages, and give the plaintiff such a sum as it appears tt) 
be probable he will be compelled to pay by way of compensation to the 
sub-purchaser (b). 

Where the plaintiff in an action against a railway company for 
damage resulting from the negligent construction of an embankment, had 
previously received compensation for the damage done to him by the 
construction of the railway works, it was held that the compensation 
related only to such known and contingent damage as "was apparent and 
ca])ab]c of being ascertained and estimated at the time when the compen- 
sation was awarded, and that it did not embrace certain damage which 
afterwards arose from the negligent construction of the works, and which 
could not then have been foreseen (c). 

When a plaintiff receives compensation under the railway acts for the 
damage he has sustained by reason of the construction of the railway 
Winks, the compensation is confined to that which is the natural and 
necessary result of the doing what is authorised to be done by the 
legislature, supi)()sing it to be done carefully and judiciously. Damage 
resulting from the negligent execution of the works is no ground for 
compensation under tlie*se statutes, but must be made the subject of an 
action (ante, p. 1)48). 

Of exoUpJary and vindictive damages, — We have already seen that in 
actions of tort the damages are left very mueh to the discretion and 
judgment of the Jury ; and in all cases of malicious injuries an^d tres- 
pass(is aecom])aincd by personal insult, or oppressive and cruel conduct, 
juries are told to give ^^hat are called cxcniplaiy damages, although the 
actual personal injury, measured by any pecuniary standard, may be but 
small. “ It tends,” observes Heath, J., “ to prevent the practice of duel- 
ling if juries arc permitted to punish insult by exemplary nAMAGES, I 
remember a case where a jury gave 500/. damages for knocking a man’s 
hat off, and the court refused a new trial ” {d). “ Where,” observes 
Gibbs, C. J., “ a man is disposed to disregard every principle which actu- 
ates the conduct of a gentleman, what is to restrain him except large 
damages ? ” (e). 


(a) Oostin V. rvim/, 8 So. N. Ti, 95. 7 H. A' N. <99 ; 91 Law J., Exoh. 159. 

lb) XiandaU \\ Jiaycr^ ante, p. 009. \d) Merest v. Mervey, 5 Taunt. 449; 

(r) Lawrence v. Gt Northern Hail. Co.^ ante, pp. 209, blf, 

in Q. B. 049 ; 20 Law J., Q. B. 209. (t*) 0 Taunt. 441. 

Bagnall v. T^ond. d: Norths irist, I^ail, Co., 



906 THK LAW OF TORTS — ACTIONS EX DELICTO. [CHAP. XXII, 

In an action for damages by a journeyman printer for an unlawful 
imprisonment under a general warrant, which had been issued by the 
Secretary of State w^ithoiit any information or charge laid before him, 
and without any person being named in tlie warrant, the jury gave 
300/. damages, and a motion for a ,new trial, on the ground that the 
damages were excessive, was refused, though it appeared that the plain- 
tiff had been in custody only six hours, and during that time he bad 
been treated very well, and had sustained very little personal injury. 
“ If tlic jury,” observes Pratt, C. J., “ had been confined by their oath to 
consider the mere personal injury only, pci haps 20/. damages would have 
been thought sufficient ; but the small injury done to the plaintiff, or the 
inconsiderablencss of his station and rank in life, did not appear to the 
jury in that striking light in which the great point of law touching the 
liberty of the subject ajipeared to them at the trial. They saw a magis- 
trate over all the king's subjects exercising arbitrary power, violating 
Magna Cliarta, and attempting to de^^roy the liberty of the kingdom by 
insisting upon the legality of this general Avarrant. They heard the 
king's council, and saw the solicitor of the Treasury endeavouring to 
support and maintain the legality of the Avarrant in a severe and tyran- 
nical manner. These are the ideas Avhicli struck the jury on the trial, 
and 1 think they have done right in giving exemplary damages” (/). 
So, Avhere an action Avas brought by the plaintiff for the seduction of his 
daughter, and damages Avere recovered, and a motion for a new trial was 
grounded on circumstances showing the damages to be excessive, Wilmot, 
C. J., stated that ** actions for seduction are broii^ht for example's sake ; 
and although the plaintiffs loss in this case may not really amount 
to the value of 205., yet the jury haA^e done right in giving liberal 
damages” {g). 

And wherever the wrong or injury is of a grievous nature, dune witli 
a high hand, or is accompanied Avith a deliberate intention to injure, or 
with words of contumely and abuse, and by circumstances of aggravation, 
the jiiiy are authorised in giving, and may be told to give, vindictive 
damages (h). 

Wherever injury has been done to the fair fame, reputation, or charac- 
ter of the plaintiff, juries are generally invited to give, and are justified 
in giving, such a sum as marks their sense of the maliciousness or utter 
recklessness of the wrong-doer in- offering the insult and injury ; their 
belief in the groundlessness of the^ebarge, and their desire to vindicate the 
character of the plaintiff (i). Thus, in all actions of libel and slander, 

(/) Huckic V. Money, 2 Wils. 207. Co,, 10 C. B., N. S. 307; 30 Law J., C. 

Un TuNidye v. Wils. 18. p. 281. Emblen v. Myen, 0 H. & N. 

^'7 Law J., D4; 30LawJ., Exch. 71. 

EXch. 358. Willes, J., Bell v. Mid. RnH. (i) Doe v. FUliter, 13 M. & W. 51. 
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vrliere tho object of the plaintiff is to clear himself from aspersions that 
have been cast upon liim, the jury arc in the habit of givix^ large dam- 
ages, with a view of vindicating the plaintiff’s character from the asper- 
sions cast upon it. Where in an action against a colonel of militia for 
ordering tho plaintiff, a common soldier, to be whipped, it appeared that 
the colonel had acted unjustifiably and illegally, and out of mere spite 
and revenge, and the jury gave 150/. damages, and a new trial was moved 
for on the ground that the man appeared to have been moderately pun-^ 
ished, and not much hurt, and the damages were disproportioned to his 
sufferings, the court refused the application, because the man was scan- 
dalized and disgraced by such a punishment (/j). 

Evidence in aggravation of damages — Insulting attacks on property or 
the person. — Surrounding circumstances of aggravation may, as we have 
seen, be given in evidence, for the purpose of enhancing the damages. 
Thus, in actions for trespas.ses upon land, it may be shown that the de- 
fendant persisted in trespassing after he had been warned off, or refused to 
go away after he had been desired to depart, or used threatening or in- 
sulting gestures. In all cases of trespass and entry into the house or 
lands of the plaintiff, a jury may consider not only the mere pecuniary 
damage sustained by the plaintiff, but also the intention with which the 
fact had been done, whether for insult, intentional annoyance, or injury (/). 
If a trespass in a house is alleged to have been committed under a false 
charge and assertion that the plaintiff had stolen property in her house, 
per quod she was injured in her credit, this circumstance may be given in 
evidence for the purposed of enhancing the damages (?a). 

Evidence in mitigation of damages. — The fact that the plaintiff has re- 
covered the amount of his loss from an insurance company under a policy 
of insurance effected by him is not admissible, as will be seen (post, 
j>p. 1) 10, 01 1 ), in reduction of damages. Circumstances cannot be given in 
evidence in mitigatit)n of damages wdiere they would amount to a com- 
plete justilication, and iiiiglit have been pleaded as such ; but where they 
fall short of a complete justification, and do not amount to a defence to 
the action, they may be given in evidence in mitigation of damages, as 
establishing a less aggravated case against the defendant (a). Thus, in 
an action for an assault and battery, and Not guilty pleaded, the jury are 
not at liberty to take into consideration the ciif umstanccs that led to the 
assault, with a view to tho reduction of the damnges, if those circum- 
stances amount to a justification, and could have been pleaded as SUch(o);» 
but if they merely palliate the character of the offence and mitigate tlie 

{k) Benson v. Frederick. S Burr. 1847. 70. 

(/) Abbott, J., Sears v. Lyons, 3 Stark. (m) Tiiidnl, C. J., Perkins v. Vaughan , 
MIS. Emtden v. Myers, ante, pp. M40, 5 Sc. N. 11. 880. Speck v. Phillips, 7 

U06. Dowl. 470 ; 5 M. & W. m . 

(w) Bracegirdle v. Orford, 3 M. ife S. (o) Watson v. Christie* 3 B. & P« 324. 
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wrong, they ai*e admissible in evidence in reduction of the damages under 
the general issue (/?). 

In an action for assaulting the plaintiff and seizing his goods, it may 
be shown in mitigation of damages that the defendant was a custom-house 
officer, and that the plaintiff was going away from a vessel with goods 
liable to duty, without paying the duty, whereupon the defendant detained 
him and took possession of his goods ; for this evidence does not amount 
to a complete justification, inasmuch as a oustom-housc officer cannot 
forcibly take goods from the person without a previous demand (j). 
Where the defendant gave the plaintiff in charge for stealing fat, and it 
appeared that there was no legal evidence of any felony, but the defendant 
hand fide believed that his fat had been stolen, and that the plaintiff had 
stolen it, and there was reasonable ground for his belief. Best, C. J., 
allowed the grounds of suspicion to be given in evidence in mitigation of 
damages (/*). 

In an action for libel and slander, where the plaintiff claims damages 
on the ground of the disparagement of his character, general evidence of 
the plaintiffs l^ad character prior to the publication of the libel is admis- 
sible in evidence, as we have seen, in reduction of the damages, but not 
evidence of the truth of the words spoken, or anything which, if jdoaded, 
would have amounted to a justification (s), in actions for the seduc- 
tion of daughters and servants, the character of the girl for virtue and 
morality prior to the seduction may, as we have scon (ante, j>. iS()9), ])c 
impeached for the purpose of reducing the damages; and it may be shown 
that she was in the liabit of kec])ing loose conqAny, or indulging in im- 
modest conversation. 

Where the defendant wrote a novel, and the ])laintilf in reviewing it 
went beyond the bounds of fair criticism and libelled the defendant and 
his family, and the defendant thrashed the plaintiff, who brought an action 
for the assault, it was held that the libel might bo given in evideueo in 
mitigation of damages, although it was the subject of another action by 
the defendant against the plaintiff; but tbejnry Mere told that as the 
defendant had chosen his remedy for the libel by his action for damages, 
he could not fairly bo allowed to take much advantage of it in mitigation 
of damages in the action for the assault (/). 

Where the plaintiff .^lainted a picture, which he designated ** The 
Beauty and the Beast,” and caused it to he exhibited in l^all Mall for 
money, where crowds went to see it, and the defendant went and hacked 
the picture in pieces, and the plaintiff claimed the full value of the picture, 


( p) Lit[fnrd V. Ln/cr, fl IT. N. 270; 
27 I-AW J., Kxfli. 001. 

(q) Ld. Dentniai, C. J., J)c Gondouin 
V. Lewh, 10 Ad. & K. 120. 

0 Chinn v. Morrh, 2 C. & P. 301. 


(t) Ante, p. 700; Keihv. 200 b. Dennis 
V. Vin. Abr., Evioknce (1 b) pi. 

16. Watson v. Christie, 2 11. & 1*. 22-1. 
(I) Fraser v, Berkeley, 7 C. & P. 025. 
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and compensation for the loss of the exhibition, the defendant was per- 
mitted to show in mitigation of damages tlifit the jiictiire was a scandalous 
libel upon the defendant’s brother and sister, and the exhibition of it a 
public nuisance. “ If,” observcsi liord Ellenborough, “ this picture was a 
libel upon the persons introduced into it, the law cannot consider it 
valuable as a picture. Upon an application to the Lord Chancellor, he 
would have granted an injunction against its cxliibition, and the plaintiff 
was both civilly and criminally liable for having exhibited it. The jury, 
therefore, in assessing the damages must not consider this as a work of 
art, but must award the i)laintiff merely the value of the canvas and paint 
which formed its component parts ” («). 

If a vendor has sold goods to a purchaser, and delivered them to him 
without payment of the price, and then, fearing that he never will be 
paid, goes and takes them out of the j)osscssion of the debtor, and the 
latter brings an action for damages, the jury cannot lawfully take 
into their consideration, in reduction or mitigation of the damages, the 
fac.t tliat the goods had not been paid for, and that there was reason- 
able ground to believe that the purchaser never would pay for them, as 
it would be equivalent to allowing a set-off of a debt in an action of 
trespass (x). 

In actions for damages for seizing goods under irregular or void 
process, it is no ground for mitigation of damages that a regular judgment 
Inul Ix'cn recovered against the plaintiff. Parties arc not to extort even 
what is justly due by the improper execution of a warrant, and wherever 
goods are seized under process in a place to which the process does 
not run, the full value of the goods and all provable damage are 
recoverable (//). 

Joint-trespasses — Recovery of damages from one of sei^eral co-trespassers. 
— We have already seen, that where several persons commit a trespass in 
pursuit of one common design, each is answerable for the aggregate 
damage done by all. This has been held to be the case where a number 
of p*3rsons have associated themselves together for the purpose of hunting 
over the plaintiff’s land {z), or have joined in assaulting, beating, or 
wrongfully imprisoning the ])laintiff (a). The jury cannot regularly assess 
several damages for one trespass with which the defendants are jointly 
charged ; for though in fact one was more malicious and did greater 
wrong than the other, yet all coming to do an unlawful act, the act of one 
is the act of all the parties present ; and it is a rule of law, that wfiat the 
plaintiff hath laid joint in his declaration, the jury cannot sever (ft). 

(m) J)u Rost V. Iferesford^ 2 Ciimpb. 407. 

611. (r) Home v. Ohlacre, ante, p. 905. 

(.t) GiUnnt v. Britton, 8 ^1. A' W. 676. (a) Chrk v. Ne4CSdin, nnte, p. 618. 

(y) Sowetl Y. Champion, 0 Ad. &. K. (6) v. ✓///I'W, 4 Esp. 168, 
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Whenever, therefore, two or more persons are charged with a joint- 
trespass, and both or all arc found jointly guilty, the jury cannot after- 
w^ards assess several damages (c). The damages must be assessed against 
all jointly, though all may not have been equally culpable (d). Where an 
action of trespass was brought against three defendants, and two of them 
pleaded, and the other let judgment go by default, and several damages 
were given, the court held that the plaintiff might either take judgment 
de melioribus damnis, or enter a remittitur (e). 

No contribution can bo claimed as between joint-wrong-doers. If, 
therefore, a plaintiff who has* recovered judgment against two defendant’s 
for a joint-trespass, levies the whole damages on one of them, that one 
has no claim for a moiety of the damage from the other (/). 

Damages when the plaintiff has insured against loss, or has received full 
indemnity under a'‘ contract (f insurance, — Where a contract of insurance 
has been entered into, and a loss has been sustained by the assured for 
which he has received indemnity from the underwriters, and the assured 
has afterwards brought an action against the wrong-doer who occasioned 
the loss and recovered damages, the insurer or underwriter who has paid 
the amount of th'^ loss may recover from the assured the amount of the 
damages he has received from the wrong-doer. Thus, tlie owner of goods 
who has intrusted them to a carrier, by land or by water, to be carried, and 
insures them against loss, and then sustains loss through the negligence 
of the carrier, is entitled to recover an indemnity on the contract of 
insurance, and also the full value of the goods from the carrier who has 
lost them ; but he is not entitled to double satisfaction. As soon as he 
has received from the underwriter or insurer the amount for whicli he has 
insured, he becomes a trustee for the latter in respect of any compen- 
sation paid or payable from the WTong-docr, and is bound to hand over to 
the insurer whatever monies he receives from the wrong-doer over and 
above the actual loss he has sustained, after taking into account the 
amount he has received under the contract of insurance. The insurer, 
moreover, who has paid the loss, is entitled to sue in the name of the 
insured, for the purpose of recovering from the wrong-doer full compen- 
sation for the injury {g) ; and in such action the court will not allow the 
sum received by the plaintiff on the policy of insurance to be given in 
evidence in reduction of damages. “ If a plaintiff who has received full 
indemnity for his loss under a contract of insurance, could not recover from 
a wrong-doer, the latter,” observes Tindal, C. J., “ would take the benefit 
of a policy of insurance without paying the premium.” 

In an action for an injury done to the plaintiff's vessel from negligence 

(r) Hilty, QooMitd, 5 Burr. 2701. (/) Mernjwmiher v. Nixan^ 8 T. K. 

{dS mUtt V. Alhnyfl C. B. IH. 1(<0. 

Subin v. JLon</, 1 'Wils. JiO. JlanM v. Cochran, I Ves. sen. 07. 
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in running it down at sea, the fact of the plaintiff's having received from 
the underwriters the amount of the loss was held to be no answer to the 
plaintiff's claim for damages (A). And where certain insurers had paid 
the amount of the loss occasioned by the demolition of a house by rioters, 
it was held that they might maintain an action in the name of the assured 
against the hundred, under the statute to recover compensation for the 
injury (i). 

Recovery of money paid under duress, or obtained by extortion* — Where 
goods arc unlawfully detained, or an injurious act is about to be done to 
them, or some act which it was the duty of a party to do in respect of 
them be refused to bo done unless money be paid, and the money be paid 
under protest as the only means of avoiding the immediate injury which 
would result from the detainer, the injurious act, or the wrongful refusal, 
the money so paid may he recovered back {k\ 

Recovery of double and treble damayes * — Various statutes give, as wc 
have seen, double and treble damages against persons who violate their 
provisions, such as the statutes p»rohibiting and punishing a forcible entry 
into lands and tenements (/) ; or the improper impounding of a distress (w) ; 
or the. levying of a distress where no rent is duo (ante, pp. 451, 470); or 
the rescuing a distress (?i); or the taking by sheriffs' bailifls, their officers, 
deputies, <lc., more than the appointed fees or recompense on executions 
(ante, pp. 509, 581, 582). In these cases, it should be ascertained at the 
trial whether the amount of damage assessed by the jury is the actual damage 
sustained, or the statutory damage of double or treble the actual damage ; 
for if the jury assess the damages generally at a certain sum, and there is 
nothing on the record to show that the jury have found only the single 
value, the court cannot allow the matter to be explained by affidavit and 
the postea amended ; for they are bound to conclude from the postea that 
the jury have taken into their consideration and have assessed all the 
damages that the plaintiff is entitled to recover. But if the jury find the 
actual or single damage cxprc.ssly, then the plaintiff may come into court 
to have the judgment entered up for double or treble value according to 
the statute (o). 

In the case of actions brought by the crown for penalties of double or 
treble the amount of duty fraudulently kept back, the practice appears to 
bo “ for tliosc who attend to the interests of the crown to get the jury to 

find the actual amount of the duty which ought to have been paid, and 

• 

(M Yuien V. Whyte, 5 Sc. 040 ; 4 Bing. (/) 8 Hen. 0, c. 0; Dyer, 214a, 

N. C. 272. (m) 1 it 2 Ph. & M. c. 12, s. 1. . 

(t) Mmon V. Sahishury* 3 Pong. 04. (m) 2 Win. & M. sess. 1, c. 5, s. 4. 

Clark y. Blythiiiif, 13. & C. 254; 0 D. fo) Batdwyn v. GirneHy Godb. 245. 

R. 48W. Sandfurd v. Clarke, 2 Chitt 352. Buckle 

(k) Coleridge, J., Glynn v. Thomne, 11 v. Beu'es, 4 B. it C. 154. Baker v. Brown, 
Exch. 878. Addison on Contracts, 5tli 2 M. & W. 100. 
edn. pp. 20-91. 
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then, without any further communication with them, to enter up judgment 
for double or treble the amount” (p). When the jury have by their 
verdict found only the single damage, the application to the court tp 
increase the damages to the statutory amount should, it seems, bo made 
within four days of the return of the jury process (q). 

New trial on the (/round of excessive and outrageous damages, — “I 
should be sorry to say,” observes Lord Mansfield, that in cases of per- 
sonal torts, no new trial should ever be granted for damages which 
manifestly show the jury to have^bcen actuated by passion, partiality, or 
prejudice. But it is not to be done without very strong grounds indeed, 
and such as carry internal evidence of intemperance in the minds of the 
jury ” (r). “ I alwaj’s have felt that it is extremely difficult to interfere, 

and say when damages are too large. You may take twenty juries, and 
every one of them'Vill difler from 2000/. down to 200/. Nevertbclcss, it 
is now well acknowledged in all the courts of Westminster Hall, that if 
the damages are clearly too large, the courts will send the inquiry to 
another jury. Where they interfere, they always go into all the circum- 
stances, put themselves in the situation of the plaintilT and defendant, and 
examine closely *nto all their conduct ” (.s*). 

“ I think further,” observes xishhiirst, eJ., “ that before the court can 
set a verdict aside merely for excess of damages, they ought to be able to 
asa^rtain some rule by which the damages are to be measured, and to 
which the facts may be applied. Where damages depend in anywise upon 
calculation, the court have some medium to direct them by which they 
arc enabled to correct any mistake of the jury. But where there is no 
such light to guide them, where the damages depend upon mere sentiment 
and opinion, the court have no line to go by ; and, therefore, it would bo 
very dangerous for us to interfere. We have no right in such a case to 
set up our own judgment against that of the jury, to wdiich the constitu- 
tion has referred the decision of the question of damages ” (/). 

But when there is any rule or guidance for the assessment of the 
damages, and the jury have not been properly directed on the point, or 
have disregarded the ruling of the judge, and have manifestly given 
excessive damages, the court will grant a new trial. So where the 
plaintiff has himself fixed the amount of damage and received it, and the 
jury give him a sum altogether disproportionate to his own estimate, the 
court will interpo.se and grant a new trial, unless the plaintiff con.sents to 
reduce the damages to a reasonable amount. I’hus, where an importunate 
beggar having refused to quit the defendant’s premises, the defendant 

(/>) Attorney ’^Geimral v. Hatton, 1 Co., 27 T^aw J., Excli. ar).*). 

210. (s) Hewlett v. Cruchley, 5 Taunt. 281. 

(7) Masters v. Farris, 1 C. B. 710. Pym v. GL North, Rail, Co., 31 Law J., 

(r) Gilbert v. liurienshaw, Co^q). 230; Q, B. 252. 

Lofift. 771. Britton y. South Wales Rail, (1) Duberlcy v. Gunning, ^ T. R. 050. 
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ordered him to be apprehended by a constable, which was done, and he 
remained in custody one night at an inn, and was brought before the 
plaintiff the following morning, when he demanded cornponsation, and the 
' defendant told him he might have two sovereigns or go before a justice, 
and the plaintiff consented to take the money, but said at the same time 
that he must have something for the keep of his horse, and the defendant 
then gave him half-a-crown, and directed the butler to give him some 
refreshment, and the butler did so, and the plaintiff went away, and then 
brought an action against the defendant, and there being no plea of 
accord and satisfaction on the record, recovered a verdict with damages 
to the amount of 100/., it was held that the damages were enormous and 
disproportionate, on account of the limit which the plaintiff himself had 
put on his demand in the first instance. “ It seems to me,” observes 
Tindal, C. d.,'* that if accord and satisfiictioii had been pleaded, it would 
have been a bar to the action. A verdict for 100/. is far beyond the 
merits, as we cannot but sec, on the evidence of the plaintiff himself, who 
lias sot the measure on his own daniJiges ” (w). 

Wliorover the facts show that the plaintiff has taken upon himself to 
avenge liis own wrongs, and to retaliate upon the defendant, these facts 
ought to bo taken into consideration by the jury in reduction of damages; 
and if the jury have not been directed to do this, or have disregarded the 
direction, and have given excessive damages, the court will grant a new 
trial. AV^herc an action was brought by a servant for an assault alleged 
to have hecn coniniittod upon him by liis master, and it appeared that 
the master had given the servant a slight blow for impertinent behaviour, 
whereupon the servant turned ii])oii his master and gave him a violent 
thrashing, and tlien brought an action for the original assault upon 
himself, and recovered 40/. damages, the court granted a new trial (x), 

AVlicu also the plaintiff himself has been guilty of misconduct in the 
matter of his complaint, and docs not come into court with clean hands 
and a fair case for damages, and the circunj stance has been overlooked 
by the jury, and excessive and disproportionate damages have been given, 
the court w’ill allow the matter to be revised by another jury (y). And 
when a defoudant against whom excessive damages have been recovered 
appears to have been acting in the discharge of some duty, or in the 
inibended execution of an act of parliament, or in the lo/ia fide exercise 
of some power or authority which he supposed that he possessed, and 
intended to act right, but by mistake did wrong, and the damages are 
manifestly out of all proportion to the injury actually sustained, the 
court will interfere and grant a new trial for the purpose of confining the 
damages within moderate and reasonable limits {z), 

(w) Price V. Sevier 7 Bing. IlHI. (,y) Buller, J., 4 T. R. Q58» 

(r) Jonea v. Sparrow, 6 T. II, 257. (c) Eliot v. JJUn, 1 0. B. 40, " . 

3n , 
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New trial on cuicomt of the smallness of the damages,--^ Jk new trial 
will sometimes be granted in actions ex delicto for smallness of damages, 
when it appears that if tlio plaintiff is entitled to a verdict at all he is 
manifestly entitled to much greater damages than have been given by the 
jury. Thus, where it was proved that by reason of the defendant’s 
negligence in driving an omnibus the plaintiff Avas run over and his thigh 
broken, and that the doctor’s bill for setting his leg and attending upon 
him came to 10/. 5s. 6d., and the jury gave the plaintiff a verdict 
with a farthing 'damages, the court ordered a new trial (a). But when 
' there is no standard for estimating the damages, and the court are 
unable to lay down any rule for the guidance of the jury, the court 
will not grant a new trial, although they may think the damages much 
too small (d). 

Arrest of judgment tohei'e the plaintiff has a verdict for greater damages 
than hy his own showing he ought to recover. — Whenever some of the 
damages claimed in the declaration arc not legally recoverable, and 
damages are assessed generally, so that the plaintiff has recovered more 
damages than he ought, judgment will be arrested (c). Where the 
plaintiff declared ag'iinst the defendant for seducing the plaintiff’s 
apprentice from his service, and for the loss of the service of the appren- 
tice for the Avhole residue of the term of apprenticeship, and the jury 
assessed the damages generally, and it appeared that the term was not 
expired, judgment was arrested on the ground that the plaintiff was not 
entitled to recover damages for all the term, as wxdl for the time to come 
as for the time past, as claimed in the declaration ; for the apprentice 
may return to his master and serve him for the residue of the term yet to 
come, or the master may compel the apprentice by law to serve liim for 
the residue of the term, and the plaintiff’ ought not to have both the 
service and damages for the loss of it (d). 

“ The cases seem to establish this principle, that Avhere it is positively 
and expressly averred in the declaration that the plaintiff has sustained 
damaged from a cause subsequent to the commencement of the action, or 
previous to the plaintiff’s having any right of action, and the jury give 
entire datnages, judgment will be arrested ; but where the cause of action 
is properly laid, and the other matter either comes under a scilicet, or 
is void, insensible, or impossible, and therefore it cannot be intended that 
the jury ever had it under their consideration, the plaintiff will be entitled 
to his'judginent” (e). 

The plaintiff' can recover no more damages than he has claimed in his 
declaration, although the jury give him more, for ho best knows the 

(a) Army t aye v. TIafey, 4 Q. B. 918. (rf) Hamhleton v. Fm’c,3Wiii8. Saund. 

(&) Strajfurd'ii cast*, cited by Kenyon, 170. 

C. J., 4 T. K. 055. (e) See the note XoHambleton v. Veere, 

(c) Prince v. Molty 2 Salk. 663. 5 Wms. Saund. I71c. 
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measure of his own wrong, and the amount of compensation to which he 
is entitled. If, therefore, the jury give him more than he claims, he 
must relinquish the extra damages, or there will be error on the 
record (/). 

Inquisition of damages before the shetnff, — When judgment has been 
suffered by default in an action of tort, a writ of inquiry must be issued 
for the summoning of a jury, and the assessment of the damages before * 
the sheriff (g). The plaintiff must appear at the time and place ap- 
pointed for the execution of the writ, and prove the amount of damages 
sustained by him ; and he must be careful to confine his claim to matters 
which can lawfully bo made a ground for compensation ; for if he gives ' 
evidence of losses which are not the natural result of the injury of which 
he complains, and induces the jury to include in their verdict damages 
which are not legally recoverable, the court will set aside the inquisi- 
tion (h)j unless it appears that no objection was taken by the defendant, 
and that both parties mutually consented to take the verdict of the jury 
u])on the matters submitted to them. It is the duty, however, of the 
sheriff to point out to the jury the true grounds and measure of compen- 
sation, and if he directs them wrongly, and they go beyond their authority, 
the court will interfere to set matters right. 


SECTION IL 

OK THE UECOVEUY OK COSTS IN ACTIONS EX DELICTO. 

Auard of costs to a successful plaintiff in the superior courte. — Tl\e 
expenses that a party has incurred in obtaining his right, suclj aS' the 
fees of counsel, attornies, and the expenses of witnesses, are termed costs, 
and these are given by the court and taxed by their officer. “ In contem- 
plation of law the word damages emphatically includes costs. It is so 
considered by Lord Coke, and in various authorities. Costs, therefore 
properly fall under the nomen generate of damages ” (i). 

Before the statute of Gloucester there was no mode of gi^^ng a 
successful plaintiff his costs unless the jury assessed them, and included 
them in the amount of damages, but that statute (6 Ed. l,c. 1) enables 


(/) Cheveky v. Morris, 2 W. Bl. 1300. Law J., i}. B. 225. 

la) Chitt. Arch. I’r., Inquiry. (t) PerLd. EUenborongh.C. 

\h) Penny, in re, 7 EU. & Bl. 063 j 20 v. Bacon, 0 East, 303 ; Co. litt. 257a. 
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the plaintiff to recover his costs, by the judgment of the court, in all cases 
where he recovers damages (A:). And the stat. 4 Anne, c. 16, for the 
amendment of the law enabling defendants to plead several matters of de- 
fence, enacts (s. 5) that if any such matter shall, upon a demurrer joined, 
be judged insufficient, costs shall be given at the discretion of the court ; 
or if a verdict shall be found upon any issue in the said cause for the 
plaintiff, costs shall be given in like manner, unless the judge who tried 
the issue shall certify that the defendant had a probable cause to plead 
such matter (1). 

Costs to a successful defendant — By the stat. 23 Hen. 8, c. 15, it is 
enacted, that if the plaintiff, in any action of detinue, or account, *or upon 
the case, or upon any statute for any offence or personal wrong, should 
be nonsuited, or a verdict should pass against him, the defendant should 
have judgment to recover liis costs against the plaintiff, to be assessed 
and taxed by the discretion of the judges* of the court. And the stat. 
4 Jac. 1, c. 3, reciting this statute of Hen. 8, and its beneficial operation, 
enacts (s. 2), that if any person shall commence any action of trespass 
or ejectment, or any other action whatsoever, wherein the plaintiff or 
demandant might h.ive costs, in case judgment should be given for him, 
and the plaintiff or demandant be nonsuited, or any verdict Imppen to pass 
against him, then the defendant shall have judgment to recover his costs 
against the plaintiff or demandant. This statute, therefore, gives a suc- 
cessful defendant his costs in all cases where the plaintiff, if successful, 
would be entitled to costs {m). 

In actions of ejectment, if the plaintiff is nonsuited at the trial, the 
defendant is entitled to his costs («). And by 8 and 9 Wm. 3, c. 11, s. 1, 
it is further enacted, that where several persons shall be made defendants 
to any action or plaint of trespass, assault, or false imprisonment, and any 
one or more of them shall, upon the trial thereof, be acquitted by verdict, 
every person so acquitted shall recover his full costs of suit, unless the 
judge shall immediately after the trial, in oj)en court, certify upon the 
record under his hand that there was reasonable cause for making such 
person a defendant. And (s. 2) that if upon any demurrer, either by the 
plaintiff or defendant, judgment shall be given against such plaintiff ; or 
if, after judgment given for the defendant, the plaintiff shall sue a W’rit of 
error, and the judgment shall be affirmed, or the writ be discontinued, or 
the plaintiff* shall be nonsuited therein, the defendant shall have judgment 
to recover his costs, and have execution for the same. 

(A) Jachion v. Oolesworth^ 1 T. It. 72. Jlmretl v. Rodhard^ ib. 3J1. 

As U> <*osts ill iivtions of ojiM’tment, sec (w) Cohhftt v. JV/teeler, 30 Law J., Q. 
Nt*w Pleadinj? Rules, Hil. Term. 1 H:j3, B. 64. 

R. 29,30; 1 Ell. & Rl. Appendix, Ixxxiii. («) New Pleading Rules, Hil. Term, 

(I) As to co,ts under this statute, 1803,11.20,30; lEll. &Bl.App. Ixxxiii. 
see Partridge v. Cardimrt 4 Excli. 306. ’ 
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Sect. 32 of 3 and 4 Wm. 4, c. 42, also enacts, that 'where several per- 
sons shall be made defendants, and any one or more of them shall have a 
nolle prosequi entered as to him or them, every such person shall recover 
his reasonable costs ; and if a, verdict shall pass (s. 32) for any one or 
more of them, every such person shall have judgment for and recover his 
reasonable costs, unless the judge shall certify that there was reasonable 
cause for making him a defendant. And by s. 34 of this statute it is 
enacted, that in all wnts of scLfa. the plaintiff, obtaining judgment on an 
award of execution, shall recover his costs upon a judgment by default, as 
well as upon a judgment after plea pleaded, or demurrer joined, and that 
where judgment shall be given either for or against a plaintiff, or for or 
against a defendant, upon demurrer in such action, the successful party 
shall have his costs. 

Costs on pleas setting up matters of defence which have arisen since the 
last pleading . — It seems that formerly, if a defendant pleaded jm/is darrein 
continuance, that pleading operated as a withdrawal of all other pleas, 
and the defence rested on this alone, so that the plaintiff had nothing but 
this one plea to traverse; and if he was obliged to confess this ho could 
get no costs, because he could only get them under the statute of Glou- 
cester by a judgment, and the defendant was entitled to judgment. But 
justice seemed to retpiire that if the plaintift’ was prosecuting a just claim 
up to a certain point, he ought to have his costs of suit up to that time, 
and the pleading rules made under statutory authority have accordingly 
given the plaintiff his costs up to the time of pleading the plea, if he 
admits the truth of it (o). 

Costs on a stay of proceedings , — Upon a summons to stay proceedings, 
on payment of a certain sum and costs, if the plaintiff refuses to take the 
amount offered in discharge of his claim, but afterwards accepts it, there 
is no absolute rule which entitles the defendant to his costs incurred 
subsequently to the summons {p). Where a suit is altogether frivolous 
and vexatious, as in the case of an action in the superior courts for a sum 
under 40s., the court will stay the proceedings {q). 

Costs on arrest of judgment j or judgment non obstante veredicto . — By the 
Common Law Procedure Act, 1852 (15 & IG Viet. c. 7C), it is enacted 
(s. 145), that upon an arrest of judgment, or judgment non obstante 
veredicto y the court shall adjudge to the party against whom such judg- 
ment is given the costs occasioned by the trial of any issues of fact arising 
out of the pleading for defect of which such judgment is given, upon which 


(o) Reg. Gen. Trin. Term, 1853, R. 
22, 23 ; 1 Kll. & Rl. App. Ixzxii. Jlownrth 
V. Brown, 32 Law J., Kxeh. 00. Bennett 
V. Land, d N. W, Bail. Co,, 5 H. & N. 
004 ; 20 Law J., £xch. 473. 


{p) Walton \. Brown, 3 H. <fe N. 871). 
{(/) Stuart V. Cawse, 0 C. R., N, S. 737 ; 
28 Law J., C. P. 103, Wellington v. Jr- 
iers, 6 T. R. 04. 
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such party shall have succeeded, and such costs shall be set off against 
any money or costs adjudged to the opposite party, and execution may 
issue for the balance, if any (r). 

Where the court has no juris(tiction it has no power to give costs. — When 
a case has been dismissed by a court of law for want of jurisdiction, the 
court cannot give judgment for costs ( 5 ), unless it is empowered so to do 
by express statutory authority (<). 33y the County Court Act (9 & 10 
Viet. c. 95, s. 79), it is enacted, that if the plaintiff shall not make proof 
of his demand to the satisfaction of the court, it shall be lawful for the 
judge to nonsuit the plaintiff, or to give judgment for the defendant ; and 
in case where the defendant shall appear and shall not admit the , demand, 
to award to the defendant by way of costs such sum as the judge shall 
think fit ; and it has been held that this enactment does not empower 
the judge to nonsuit "and award costs when the case is out of his jurisdic- 
tion, for the plaintiff might be able conclusively to prove the cause of 
action brought before the court, but for the objection to the jurisdiction 
on the part of the defendant. Under such circumstances the court lias 
merely power to declare its own incompctency to try the cause, and to 
direct that the suit shall abate, the plea to the jurisdiction being a plea 
in abatement of the suit. ** Wc arc of opinion,” observes Pollock, C. B., 
for the same reasons, that the provision over costs in the 88th section 
of the same act only applies to cases within the jurisdiction of the county 
court to hear and determine ” (w). 

Of staying proceedings until the costs of a former action have been j)ai(l. 
— Where a party has brought an action, and has had an opportunity of 
trying that action upon the merits, and has cither failed upon the merits 
or has withdrawn his case, and afterwards brings a second action for the 
same cause, leaving the costs of tho first action unpaid, the court will 
interpose its authority to prevent him from so harassing his opponent 
and stay tho proceedings in the second action {x). In determining the 
question, whether the second action is for the same cause as the first, 
the court wdll look at all the surrounding circumstances, to see whether 
the difference, if there be any, between the two actions is merely colour- 
able, or whether the second action is for a substantially different cause (y). 
And although the parties be not the same, yet if it appears that the 
second action is on the same title, and for tho same cause of action, 
the court will stay the proceedings until the costs of the first action have 

(r) Whaley v. Lainy, 8 W. R. 430. Yict. c. 45, s. 0. 

(<) Strader v. Graham^ 18 How. Ilt?p. (m) Lnwford v. Partridye^ I H. & N. 
Supreme Court, U. S, (K)2. Rey. y, G20; 20 Law J., Exch. 147. 

Jnnliecii of Hnmpxhire, Law J., M. C. (x) Weston v. Withers, 2 T. R. 511. 
47. Isle of Wight Ferry Co. w Ryde Com, Crawley v. Impey, 8 Taunt. 407 ; Chitty’s 
rfc., 7 L. T. R., N. S. 301. Arch. Pr. 1290.' 

(0 8 & 0 Will. 3, c. 30, R. 3 ; 12 & 13 (y) Jloarc v. Dickson, 7 C. B. 164. 
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been paid (z). But the court will not interfere where it appears that 
the plaintiff was prevented from trying the first action on the merits, 
and that the second action has not been brought oppressively and vex- 
atiously (a). 

Effect on costs of withdrawing a juror, — If on the trial of a cause a 
juror is withdrawn by consent of the parties, each party pays his own 

costs (&); there is an end to the action, and no future action can be 

brought for the same cause, whatever may be the understanding and 

belief of the parties or their attornics at the time the step is taken. If, 

t^herefore, a second action is brought, the court will stay the proceedings 
therein (c). 

When the plaintiff is entitled to no more costs than damages, — By 43 Eliz. 
c. 6, s. 2, it is enacted, tliat if upon any action personal to be brought in 
any of her Majesty’s courts at Westminster (not being for any title or 
interest of lands, nor concerning the freehold or inheritance of any lands, 
nor for any battery), it shall appear to the judges for the same court, and 
so signified or set down by the justices before whom the same shall be 
tried, that the debt or damages to be recovered therein in the same court 
shall not amount to the sum of 405. or above ; that in every such case 
the judges and justices before whom any such action shall be pursued, 
shall not award for costs to the party plaintifi* any greater or more costs 
than the sum of the debt or damages so recovered shall amount unto, but 
less at their discretions. 

So much of this statute as relates to costs in actions of trespass or 
case has been repealed by 3 ds 4 Viet. c. 24, s. 1, which wholly deprives 
the plaintiff of costs where he recovers less than 40.?. damages, unless 
the judge or presiding officer certifies that the action was brought to try 
a right, or that the trespass or grievance was wilful and malicious (post, 
p. 922). 

Where no more costs than damages can he recovered in actions of slander, 

By 21 Jac. 1, c. IG, s. G, it is further enacted, that in all actions for 

slanderous words, if the jury upon the trial of the issue in such actions, 
or the jury that shall inquire of the damages, do find or assess the 
damages under 405., the plaintiff shall have and recover only so mucli 
costs as the damages so given or assessed amount unto. In the construc- 
tion of this statute it was held, that where the words are in themselves 
not actionable, but the action is maintainable by reason of special damage 
sustained by the plaintiff, the statute does not apply, and the plaintiff is 
consequently entitled to full costs, though the damages are under 405., 

(?) Morgan v. Nicholl, 3 H. & N. 215. to actions of ejeclrnent. 

(a) Danvers v. Morgan, 17 G. P». 530, (ft) Siodhurl v. Johnson, 3 T. B. O.'IT. 

where it was erroneously supposed that (r) Gibbs v. Ralph, 14 M. & AV. 804 ; 

the interferenoo of the court was limited 16 Law J., Exch. 7. 
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for it is not the words but the special damage which is the cause of the 
action ; but tliat when the words are actionable in themselves, and the 
special damage is laid by way of aggravation, then if the damages are 
under 40s. there should be no more costs than damages, for the action is 
properly an action for words within the statute (r/). 

The statute il & 4 A"ict. c. 24, s. 2, enacts (post, pp. 921, 922), that 
if the plaintiff in any action on the case in the superior courts, or the 
court of Common Pleas at Lancaster or Durham, recovers by the verdict 
of a jury less th.aii 40s, damages, he shall not be entitled to any costs 
unless the judge or presiding Officer certifies in manner therein provided 
that the grievance was wilful and malicious. This section of the statute 
does not conflict with the 21 Jac. 1, c. IG, s. G, so as to repeal it, but 
both enactments stand together. If the judge certifies under s. 2 of the 
statute of Victoria, tnc certificate will have the effect of taking the case 
out of the enacting part of that section, and will leave the plaintiff in the 
same position with respect to costs as he w'ould have been in if the 3 & 4 
Viet. c. 24, had never been passed. In cases where the statute of Glou- 
cester (ante, p. 915) applies, this would give the plaintiff his full costs, 
but where the right under the statute of Gloucester is qualified by 
subsequent statute, the certificate under 3 & | Viet. c. 24, leaves the 
plaintiff wdth that qualified right. A plaintiff, therefore, in an action for 
slander, who has obtained a certificate under the 3 8t 4 V^ict. c. 24, is 
entitled to the same costs as he would have been entitled to if that statute 
had not been passed, i.e. independently of 21 Jac. 1, c. IG, to full costs, 
and under that statute to as much costs as damages (e). Where, there- 
fore, the words giving rise to an action of slander are not actionable in 
themselves, and the action is maintainable only by reason of special 
damage, the certificate of the judge or presiding officer under the statute 
3 & 4 Viet. c. 24, s. 2 (post, p. 922), will entitle thii plaintiff to full 
costs (/). 

Where to a declaration for slander the defendants pleaded Not guilty 
and a justification, and at the trial no evidence was offered upon the 
second issue, and a verdict was given thereon for the plaintiff without any 
damages ; but under the issue upon the first plea of Not guilty the 
defendants proved that the words spoken were a privileged communication, 
and upon that issue the verdict was for the defendants, it was held that 
the statute of James did not affect the case, and that the plaintiff was 
entitled to his full costs upon the second issue (g). 

(d) Hurry y. Perry, 2 Ld. Bayra. 1588. Turner v. Horton, Barnos» 132; Willes, 
BrtHon V. OihhortH, ib. 831; 1 Salk. 236. 43K. Potter v. Pointer, 8 M. & W. 368 ; 

ie) Kvant v. livet, 0 C. B., N. S. 31)1 ; 1 Wins. Saiind. note to Cruft v. Ifoite, 

80 Law J., C. P. 16. Ooodall v. Enselff 2i6a. 

2 Or. M. & B. 246. (y) Skinner v. Shoppee^ 8 8c. 275; 0 

(/) Burry v. Perry, ut sup. Birig. N. C. 131. 
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Where to an action for a libel in a newspaper the defendant pleaded 
the insertion of an apology and payment of 40s. into court (ante, p. 718), 
and the jury found that the apology was not sulFicient, but that the 
money paid into court was sufficient to cover the damage sustained, 
and thereupon the judge directed a verdict for the plaintiff with Is. 
damages, it was held that the plaintiff was deprived of costs, and that 
the pica not being proved, the payment into court was not warranted by 
law, and the defendant ought to have his money back again. “ The 
damages,” observes Pollock, 0. B., “ should have been assessed wholly 
irrespective of the plea ” (A). 

Where the plaintiff has in fact recovered more than 40s. by bringing 
the action, the case is not Avithin the statute. If, therefore, as much as 
40s. has been paid into court by the defendant, and the plaintiff, not 
considering it enough, goes on Avith his action, and recovers only a 
shilling damages beyond the amount paid into court, the plaintiff is not 
depri\"ed of his costs, by a certificate from the judge that the verdict was 
for one shilling and no more (/). 

When the certifimie of a judge or jwesiding officer is necessary to enable 
the plaintiff to recover costs. — By the statute 3 & 4 Viet. c. 24, s. 1, 
repealing the statute 43 Kliz. c. C, so far as it relates to costs in actions 
of trespass or case, and so much of 22 & 23 Car. 2, c. 0, as relates to 
costs ill personal actions, it is enacted (s. 2), that if the plaintiff in any 
action of trespass or trespass on the case in any of the courts at West- 
minster, or the court of Common Pleas at Ijancaster or Durham, shall 
recover by the verdict of a jury less than 405. damages, the plaintiff shall 
not be entitled to recover any costs whatcA^cr, Avhether it shall be given 
upon an issue tried, or judgment shall have passed by default, unless the 
judge or presiding officer before whom such verdict shall be obtained, 
shall immediately afterivards certify on the back of the record, or on the 
writ of trial, or Avrit of in(iuiry, that the action Avas really brought to try 
a right, besides the mere right to recover damages for the trespass or 
grievance for which the action has been brought, or that the trespass or 
grievance in respect of which the action is brought was wilful and 
malicious. But the act is not to deprive any plaintiff of costs in an 
action for trespasses on lands and dAvellings after notice not to trespass 
(post, p. 030). 

Under this statute, the under-sheriff who presides at a writ of inquiry 
of damages after judgment by default may grant the certificate, 1>nt he 
should sign it in the name of the sheriff, and not in his own name {k\ 

Certificate that the action was brought to inj a right — Wherever a de- 
fendant in an action for a trespass upon the plaintiff's land sets up a bonh 

(h) Lafone v. Smith. 4 H. & N. 158. (i) Richards v. Bluck^ 6 C. B. 448. 

Newton at. Rowe, 1 C. B. 187. (A) Stivud v. IFatts, 2 C. B. 920. 
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fide claim to the enjoyment of some casement, privilege, or profit thereon, 
such as a right to take water from the plaintiff’s well, or to dig turves on 
the plaintiff’s common (ante, c. 2), and has any colourable ground for the 
claim, the action is brought to try a right, and the judge or presiding 
officer ought to certify to that effect upon the record (/). In actions for a 
nuisance, there is in general a question of right between the parties. The 
action may bo brought to recover damages for the infringement of an 
acknowledged right, or to try whether the dofenianthas a right to do the 
act of which the plaintiff complains. In actions for a nuisance to a house, 
where the plaintiff asserts his ‘right to occupy his house free from the 
nuisance caused by the defendant, and the latter declares that, the acts 
complained of are not a nuisance, a right beyond the mere right to recover 
damages eomes in question, and the judge has power to certify. 

An action may be brought to try a right, though nothing appears on 
the record to indicate such an intention. Wherever the plaintiff seeks to 
negative the right of the defendant to do the act of which he complains, 
the action may be brought to try a right beyond the mere question of 
damages “ Suppose,” observes Tindal, C. J., “ a case can be put of 
a declaration in trespass or case (although 1 do not think it can) in which 
a right could not by possibility come in question, still, if it should appear 
to the judge that the plaintiff had really intended to try a right, I conceive 
that the judge would have power to certify. If an action be really brought 
to try a right, whether it is calculated for that purpose or not, the party 
is within the letter, and, as it seems to me, also within the spirit, of the 
act ” (w). 

Wherever the record is so framed that a right beyond the mere right 
to recover damages may come in question, the court will not inquire 
whether or not the judge has exercised a sound discretion in granting a 
certificate. It is a matter entirely for the discretion of the judge, upon 
the effect of the evidence and the course taken at the trial (o). 

Within what time the certificate must he granted under this statute , — The 
words “ immediately afterwards,” in s. 2 of the statute 3 & 4 Viet. c. 24, 
do not mean that the certificate is to be granted the very instant after- 
wards. “We interpret the words to mean,” observes Lord Abinger, 

“ within such reasonable time as will exclude the danger of intervening 
facts operating upon the mind of the judge, so as to disturb the impression 
made upon it by the evidence in -the cause.” Where, therefore, the 
ccrtificUte was given by the judge after the jury had been dismissed, and 
the court adjourned, and the judge had retired to his lodgings in the town, 

(/) Tyler v. BennotU ^ Ad. & E. 377. (n) Morisony, 2 M. & Gr. 804. 

Mcicdovtf^l y, Patersoiifll C.'B, 75^}, (o) Bosanqtiot, J., Shutthworth v. 

(w) Shuttleworthy, Cocker, I M. & Gr. Cocker, 1 M. Gr. 887. 

889; 2 Sc. N. B. 47. 
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it was held that the certificate was well given (p). So where the under- 
sheriff, as presiding officer, on the execution of a writ of inquiry, on being 
asked for a certificate, said he would take time to consider, and adjourned 
the court, and subsequently in the evening of the same day gave a 
certificate, it was held that the time taken by the under-sheriff to consider 
his judgment was perfectly reasonable. “ I do not,” observes Lord Abinger, 
“ limit the reasonable time to the interval before the trial of another cause, 
or even necessarily to the same day ” (q). But whenever the under-sheriff 
certifies, the certificate must be given before the return of the writ of 
inquiry (r). 

Where, on an application for a certificate under the statute 3 & 4 
Viet. c. 24, the judge said that he would certify, if necessary, that the 
right came in question, and made a memorandum to that effect on his 
notes, it was held tliat a certificate subsequently indorsed on the record, 
had the same effect as if it had been indorsed at the trial (s). When the 
certificate is to be gi*antcd “ forthwith,” and the judge takes time to con- 
sider before he grants it, and the defendant does not object, he must be 
taken to assent to the course pursued by the judge (/.). 

Certificate to deprive a plaintiff of his costs in the superior courts , — By 
23 & 24 Viet. c. 12fi, s. 34, it is enacted, that when the plaintiff in any 
action for an alleged wrong in any of the superior courts, recovers by the 
verdict of a jury less than 5/., he shall not be entitled to recover or obtain 
from the defendant any costs whatever in respect of such verdict, whether 
given upon any issue or issues tried, or judgment passed by default, in 
case the judge or presiding officer before whom such verdict is obtained 
shall immediately afterwards certify on the back of the record, or on the 
writ of trial, or writ of inquiry, that the action v;as not really brought to 
try a right, besides the mere right to recover damages, and that the tres- 
pass or grievance in respect of which the action was brought was not 
wilful and malicious, and that, the action was not fit to be brought. 
The whole purview of this section is directed to tliQse causes of action 
where damages, and damages only, are sought to be recovered. Cases 
where the plaintiff seeks to recover something more than mere damages 
are not within this section. Where, therefore, a party by his action seeks 
to recover some chattel wrongfully detained from him, and not merely 
damages for the wrongful detention, the judge has no power to grant the 
certificate. In an action of detinue, for example, the judge cannot grant 
the certificate (w); nor can he in such an action certify under 43 EHz. o. 6, 

(v) Thompson v. Gibson, 8 M. & W. (<) Ifedvn v. All, Mail, rfc. Co., 29 Law 
28?: 191. 

(o) Paqe v, Pearce, 8 M. ^ W. 079. (w) Danhy v. LawJh, 1 1 C. B., N. S. 

(r) Knapman v. Prucr, 1 II. & N. 721. 420; 31 Law J.. C. P. 17. 

(«) Jones V. Williams, 13 M. & W.423. 
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s. 2 (ante, p. 919), as the action of detinue is in form an action ex 
contractu^ though the gist of the action is the wrongful detainer {x). 

All these three things must be certified by the judge in order to 
deprive a plaintiff’ of his costs, i. e. first, that the action was not brought 
to try a right ; secondly, that the trespass or grievance was not wilful or 
malicious ; thirdly, that the action was not fit to be brought. If, there- 
fore, the judge is unable to certify any one of these three particulars, his 
certificate is of no avail {y). But it is not uecossary for the judge to 
certify that the trespass or grievance was Avilful and malicious, for if the 
trespass was not both wilful aild malicious, the plaintiff' may be deprived 
of costs (z). 

County Court xicts depriving the plaintiff' of costs in the superior courts . — 
By the County Courts Act, 13 & 14 Viet. c. Cl, s. 11, it is enacted, that 
if in any action commenced in her Majesty’s superior courts of record in 
covenant, debt, detinue, or assumpsit, not being an action for breach of 
promise of marriage, the plaintiff*' shall recover a sum not exceeding 
20/. (a); or if, in any action in trespass, trover, or case, not being an 
action for malicious prosecution, or for libel, slander, or seduction, the 
plaintiff shall rcco.’cr a sum not exceeding 5/., the plaintiff shall have 
judgment to recover such sum only, and no costs, except in certain cases 
thereinafter provided, and except in the case of a judgment by default, in 
an action ex delicto (post, p. 925), and that it shall not be necessary to enter 
any suggestion on the record to deprive such plaintiff of costs, nor shall 
any such plaintiff be entitled to costs by reason of any privilege as 
attorney or officer of such court, or otherwise. It is then provided (s. 12) 
that if the plaintiff in any such action shall recover less than the sum 
thereinbefore mentioned by verdict, and the judge or other presiding 
officer before Avhom such verdict shall be obtained shall certify on the 
back of the record that it appeared to him at the trial that the cause 
of action was one for Avhich a plaint could not liave been entered in such 
county court, or that it appeared to him at the trial that there Avas a 
sufficient reason for bringing the action in the court in wliich it Avas 
brought, the plaintiff shall have the same judgment to recover his costs 
that he would have had if the act had not been passed. Section 13 of 
this statute further required the court or a judge at chambers to make an 
order for costs in cases where it was shown that the action Avas one of the 
excepted actions ; but this section has been repealed by 15 & 16 Viet, 
c. 54, ft. 4, whereby it is enacted, that in any action in which the plain- 
tiff shall not be entitled to recover his costs by reason of the provisions 
of the 11th section of the stat. 13 & 14 Viet. c. 61, whether there bo a 

(®) Danby y. Lamb, ante, p. 953, (z) Saunders v. Kirwnn. 10 C. B., N. 

(y) Goodinff V. Jirituatl, 11 C. B., N. S. S. 5U ; 30 Law J., C. V. 351. 

148 ; 31 Law J., C. 1', 5. (a) Beard v. Perry, post, 025. 
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verdict in such action or not, if the plaintiff shall make it appear to the 
satisfaction of the court in which such action was brought, or to the 
satisfaction of a judge at chambers, upon summons, that such action was 
brought for a cause in whic]i concurrent jurisdiction is given to the 
superior courts by 9 & 10 Viet. c. 95, s. 128 (post, p. 927), or for which 
no plaint could have been entered in any such county court, or that such 
action was removed from a county court by certiorari, or that there was 
sufficient reason for bringing the action in the court in which it is 
brought, the court or the judge at chambers shall thereupon, by rule or 
order, direct that the plaintiff shall recover his costs, and thereupon the 
plaintiff shall have the same judgment to lecover his costs that he would 
have had if the act had not been passed (5). 

When there is judgment hy default — By the County Courts Amend- 
ment Act, 19 & 20 Viet. c. 108, s. 30, it is further enacted, that where 
an action of contract is brought in a superior court to recover a sum not 
exceeding 20Z., and the defendant suffers judgment by default, the 
plaintiff’ shall recover no costs, unless the court or judge shall otherwise 
direct (c). 

When the foundation of the action is a contract, and no right to sue 
exists independently of the contract, the action, though in form ex 
delicto^ is in substance an action ex contractu^ and the jdaintiff must, 
if the action is not an excepted action (post, p. 928), recover more than 
20/., or obtain a certificate, rule, or order, in order to entitle himself to 
costs in the superior courts (d) ; and if in such an action the defendant 
pays into court a sum of money not exceeding 20/., and the plaintiff 
accepts it in satisfaction of the cause of action, he cannot get any costs, 
as he has not recovered more than 20/. (c). So if the plaintiff* proves a 
debt for 20/., and the defendant proves a set-off for a less amount, leaving 
a balance of less than 20/., which the plaintiff recovers, he is deprived of 
costs, as he recovers less than 20/., although he proves a debt exceeding 
that amount (/). What the legislature meant by the word ** ‘ recover ’ 
Avas what the plaintiff* is to get and put into his pocket ” (</). 

Where an action is brought against a common carrier for breach of 
the common-law duty to carry safely (ante, p. 392), the action is not 
founded on contract, but is an action ex delicto for negligence. It is an 
action on the case, and, therefore, if the plaintiff recovers more than 6/., 
he is entitled to his costs (A). 


(A) TIowhtt V. Tarte^ 11 C. B., N. S. 034. 
(c) Buddukt V. Vernoiif b L. T. K., N. 
S. ‘^87. 

{d) L(‘tj(fe V. Tiicktr^ 1 H. & N. 500; 
30 Jjftw .j., FiXch. 71 . 

(t') Bouldimj v. 33 Law J., Q. B. 
85. Pair v. Lillicrapf lb. Exeh. 151, 
ovorriiling Chambers v. Wiles, 34 Law J., 


Q. B. 207. 

if) Beard v. Perry, 3 B. <Sr S. 403; 
31 Law J., Q. B. 180. Ashcroft v. Foulkes, 
18 0. B. 201, overruling, on this point, 
Tomje V. Chadirick, 5 EU. & Bl. 950. 

(y) Onwens v. Moore, 3 H. & N. 540. 
(A) Tattan v. Ot West, Etiit Co„ 30 
Law J., Q. B. 184. 
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Where the plaintifFIn the first count of his declaration complained of 
an assault, and in the second count for slander, and recoyered 5/. damages 
on the first count, but failed on the second, it was held that he was 
entitled to no costs without a certificate or judge’s order (j). 

The proliibitiou as regards costs applies to issues of law as well as of 
fact, so that if iu an action of tort there be an issue of fact and an issue 
in law, botl^ of which are determined in favour of the plaintiff, but the 
damages recovered are less than 5/., the plaintiff is wholly deprived of 
costs, unless he obtains an order or a certificate, or shows the action to 
be an excepted action (/.:). 

The cases in which the plaintiff is entitled to a certificate on the hack of 
the record^ under 13 & 14 Viet. c. Cl, s. 12, giving him a right to judg- 
ment for his costs, are, as we have seen (ante, p. 924), those where he 
shows to the satisfaction of the judge, or other presiding officer at the 
trial, that the cause of action was one , for which a plaint could not have 
been entered in the county court, or that there was sufficient reason for 
bringing tlie action in the superior court. A judge may, under this 
statute, certify for costs at any time (/); but the under-sheriff, or presiding 
officer on a writ oi trial, must, as we have seen (ante, p. 923), certify 
before the writ is returned. If it appears at the trial that the cause of 
action was one for which a plaint could not have been entered in the 
county court, it is the duty of the judge or presiding officer to certify to 
that effect, and not a matter of discretion with him whether he will or 
will not certify (wi). 

The certificate that it appeared to the judge that there was sufficient reason 
for hringing the action in the superior court, on the other hand, is very much 
a matter of discretion with the judge. There is no rule to guide him, 
but he must form his o^vn opinion from tlie materials before him at the 
trial, and the court will not in general review his decision, and constitute 
themselves a court of appeal from his judgment (n). The certificate, when 
granted, docs not in anywise modify or control s. 2 of the stat. 3 & 4 
Viet. c. 24 (ante, p. 922), for the discouragement of trifling and vexatious 
suits. Therefore, if such a certificate be obtained in a case where a less 
sum than 405. is recovered in an action for a wrong, the plaintiff cannot 
get his costs without the further certificate that the action was brought 
to tiy a right, or that the grievance was wilful and malicious (o). 

The cases in which the plaintiff is entitled to a rule or orde^ for his costs, 

(i) Smith v. IlanioTt 3 C. B., N. S. 773. Leader v. BhySf 10 C. B., N. S. 

b29. 300. 

(A) Dumton v. Paterson, 6 C. B., N. S. («) Hatch v. Lewis, 7 H. & N. 307 ; 

/Ihley V. Dale, 11 C. B. H93. 31 Law J., Exch. 20. Dimadale v. Loud. 

U) 'Murtin, B., Mason v. Tucker, 4 H. Br. d 8. C. Hail. Co., 11 W. K., Q. B. 

& N. 53s. Bennett v. Thompson, if Ell. 720. 

Ar Bl. 083; 25 Law J., Q. B. 378. (o) Powlc v. Gandy, 7 C. B., N. S. 

^ (i9t) Mucdouyall \. Pqterson, 11 0. B. 500 ; ante, in 022. 
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under 15 & 16 Viet. c. 54, s. 4, are those where it is made to appear that 
the action was brought for a cause for which no plaint could have been 
entered in the county court, or that the action was removed by certiorari, 
or that there was sufficient rct^son for bringing the action hi the superioi^ 
court. If either of the two first events or circumstances are made out, it 
is, as we have seen, the duty of the court or judge to make the rule or 
order for costs, however insignificant may be the sum recovered (p) ; but 
if the plaintiff recovers no more than 40^. he can have no costs, or no 
more costs than damages under the rule or order, unless the requisites 
necessary for costs, or full costs, under the statutes for the prevention of 
frivolous and vexatious actions and suits, exist in the particular action ; 
for the rule or order only gives the plaintiff the same right to costs that 
he would have had under those statutes, but for the passing of the County 
Court Acts (r/). 

If a plaintiff applies for costs to a judge in chambers, under s. 4 of 
this statute, the plaintiff cannot come for costs to the full court, except 
by way of appeal from the judge’s decision, and the application must be 
made without any unreasonable delay (?•). 

Where an action was brought in a superior court for the detention of 
goods exceeding the value of 50/., and the goods were returned to, and 
taken back by, the defendant after action, and the plaintiff went on with 
the action to recover further damages, and his costs, and obtained a 
verdict for a shilling damages, but the jury found that the value of the 
goods detained exceeded 50/., it was held that the plaintiff was entitled 
to judgment for his costs, as no plaint would lie in the county court 
for goods of the value assessed (s). Jlut where an action of trover was 
brought for the conversion of a portmanteau of the value of 25/., and the 
portmanteau was delivered up to the plain till’, and received back by him 
in court, and the juiy then gave a verdict for 40s. damages, and the 
plaintiff failed to take a verdict for the value of the portmanteau, it was 
held that an order for costs could not be made, as a plaint could have 
been entered in the county court, and no sufficient reason was shown for 
bringing the action in the superior court (t). 

The cases in which the plaintiff is entitled to costs under 9 & 10 Viet, 
c. 95, s. 128, are, first, where the plaintiff dwells more than twenty miles 
from the defendant ; secondly, where the cause of action did not arise 
wholly (m), or in some material point (a--), within the jurisdiction of the- 

(») Mrtcdougall v. Patmon, ante, p. 3C0; flO Law J., C. P. 345. Taylor 
920. Webb v. Sanderson. 2 N. 11. (1833), Addyman. 13 C. B. 300; 2% Law J., C* 
331. 0^- 

(a) Evans v. Rees, 30 IiRW J., C. P. (/) Dimsdale v. Land, it Br. Bail. Co., 
18. Pou'lc St Gnndi/f ante, p. 920. 11 W. B., Q. B. 729. 

(r) Wannan v. Hnlahan, 30 Law J., Q. (») Aris v. Orchard^ 0 H. & N. 163. 

J}. 48. Bonsey v. Wordsntorih^ 18 C. B. 

(«) Leader v. Rhys^ 10 C. B., N. S. 326. Mormon v. 7 Exoh. 723. 
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court within which the defendant dwells, or carries on his business at the 
time of action brought (y) ; thirdly, where any officer of the county court is 
a party, except in respect of a claim to goods and chattels taken in execution 
of the procesa of the court, or to the proceeds or value thereof. If the 
plaintiff at the time of the commencement of the action dwells more than 
twenty miles from the defendant {z), the action is an excepted action, and 
the plaintiff is entitled to his costs, although he may have another 
residence within the prescribed limits, and mry be dwelling there at the 
time of the trial (a). And where one of several plaintiffs resides more 
than twenty miles from the defendant, or one of several defendants resides’ 
more than twenty miles fi-om the plaintiff, the action is an, excepted 
action (i>). A commercial company established in the metropolis, and 
carrying on business there, docs not also carry on business in a country 
to^vn within the meaning of sect. 128 of the Counfy Courts Act merely 
by employing an agent tliere, and transacting business there in the name 
of such agent, and not in their own natnes (c). A corporation or public 
company carries on business, as we have seen, at its principal place of 
business, and not at its subordinate stations and offices (d). 

What is a mni'rial pari of the cause of action. — Where the items of a 
plaintiff’s bill, or particulars of demand, are so connected together as to 
form one cause of action, and any one item arises within the jurisdiction 
of a county court within which the defendant dwidls, or carries on his 
business at the time of action brought, and the parties do not dwell more 
than twenty miles apart, the cause of action in some material point ” 
arises within the jurivsdiction of the county court, and the plaintiff is 
deprived of costs unless he recovers the requisite amount (e). And the 
several items of a claim may be consecutive so as to form one cause of 
action, although they arc separated from each other by a considei'able 
interval of time (/). 

The cases in which the plaintiff is deprived of costs in the superior courts 
hp the London Small Debts Act (< 7 ), are the same as those already specified 
in the County Court Acts, 13 & 14 Viet. c. 61, ss. 11 , 12 , and 15 & 16 
Viet. c. 64, s. 4. 

Costs on references — Where an action has been Tef erred by agreement 

(v) Corbett v. Gen. St. Nav. Co., 4 H. 

& N. ; jWJ Law J., Exch. 2J4. 

( 2 ) liy straight- line, measurement. 

LaJee v. ^Sutler, 6 Ell. & Bl. 02. As to 
dwelling in a gaol by compulsion, see 
Ihinston v. Patemon, 4 C. B., N. S. 207. 

(a) Butler v. AbUwhite, 28 Law J., 

C. p. 20n ; 0 C. B., N. S. 740, overruling 
V. Bryant, 28 Law J., Q. B. 80. 

‘And see y. Haynee, 2tl Law J., Q. 

70. • ' 

Jfkhie wJ'-Sjalamo, 8 Exch. 02. 


(c) Corbett v. Oen. St, Nav. Co., 4 H. 
& N. 482. Minor v. Jjond. Jt W. Rail. 
Co., 1 0. B., N. S. 331. 

{d) Adams y, Qt. IPesU Rail. Co,, 
Shie/s V. Gt. Northern Rail. Co., ante, p. 
844. 

(e) IFood V. Perry, 3 Exch. 442. 

(/) Cupeman v. Hart, 14 0. B., N. S. 
735. 

ig) 15Vict. c. Ixxvii. ss. 110-122, lo- 
cal and personal. 
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before hHal^ on the terms that the costs are to abide the erent^ the agre^ 
meat regulates 'the right to costs, so that if the event is found in favour 
of the plaintiff, he is entitled to his costs whatever may be the ampunt 
recovered, for such a case ii^*not within any of the statutes taking away 
the plaintiff’s. right to costs (A). ' The same rule has been held to prevail 
where the cause has been referred before trial, and the costs are, by order 
of a judge, or by order of nisi prius^ made with the consent of the parties 
to abide the event (t). But when the cause has been referred after trial, 
and after a verdict has been taken, subject to a reference, the plaintiff, 
cannot obtain judgment for his costs, unless he recovers through the 
instrumentality of the award and the verdict a sufficient sum to carry 
costs (J), In the case of a compulsory order of reference, in the common 
form, made under the Common Law Procedure Act, 1854 (17 & 18 Viet, 
c. 125), by which the costs of the cause are to abide the event, if the 
]daintiff recovers less than 20/., he is not entitled to his costs without a 
rule or order for them (^). 

Whenever the costs are to abide the event, and the plaintiff succeeds • 
as to a very small part of the claim fof which he brings his action, and 
fails as to the greater part of it, he is not entitled, as against the defend* , 
ant, to the costs of the reference, for the event, in such a case, is substan- 
tially in favour of the defendant (/). 

Where an umpire, on a reference, ortlers one party to pay the costs of 
the reference, not fixing the amount, the award is perfectly valid, and the 
party to whom the costs arc directed to be paid may commence an action 
for the recovery of them without having the amount settled beforehand 
by the master on taxation, for when the party entitled to the costs sends, 
in his claim to the other side, there is an ascertained debt due in respect 
of which a right of action exists. It is liquidated in this sense, that it 
can at any time be settled in amount by going before the taxing officer, 
who, wlicn the submission has been made a rule of court, has authority 
between the parties to settle the amount due (m). 

Certificate for fall coate in ettses of wilful and imlicious trespass. — By 8 
and 9 Win. 3, c. 11, s. 4, it is further enacted, that in all actions of tres- 
pass in any of her Majesty’s Courts of Record at Westminster, wherein 
at the trial of the cause it shall appear and be certified by the judge under 


(h) Frcnn v. Saryent, 2 H. & C. ; 32 
Law J.. ICxoh. 281. 

(0 Wiyena v. Cook, (5 C. B.. N. S. 784. 
JontB V. Jonea^ 7 ib. 832. ** But, in my 
opinion," observes Bramwell, li., “there 
ought to be 110 distinction between sub- 
missions to a reference by consent and 
compulsory submissions." Smith v. JUdge, 
post. 

( j) Smith V. 2 H. & C. ; 3 N. R. 


(1833), 158 ; 33 Law J., Exch. 0. 

(A) Robertson v 4 Sterne^ 13 K. " ' 

S. 248. * ' . ' 

(/) Kelcey v, Sinpples^^% LaW' J., Ejtoh; 

0; 9 Jitr. N. 8. 250. . , . \ 

(m) Holdsworth V. Wilson, 32 Law' , ! 
Q. B. 280, overruling, on pphit; 
Holdsworth v. Sarshom, 80 ib. 145>V 2 & 
J^S.480. > / 


8 0 
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Ills hand, upon the back of the record, that the trespass upon which any 
defendant shall bo found guilty, was wilful and malicious^ the plaintiff . 
filial Vi'ocover not only hiS damages but his full costs of suit. And th^ 
statute 3 & 4 Viet. c. 24, s. 2, depriving plaintiffs in the superior and'- 
palatine courts of tlieir costs, if they I'ecover by the verdict of a jury less 
than 40s., excepts cases in which the judge or presiding officer (ante, 
p. 920) immediately afterwards certifies on the back of the record, &c., that 
the trespass or grievance in respect of which the action was brought was 
wilful and malicious (w). A trespass which is committed after notice may 
fairly be deemed to be a wilful and malicious trespass. Originally the 
judges considered themselves absolutely bound to certify in all oases where 
the trespass was after notice, but it is now held that the judge has a dis- 
cretion in the matter; but the discretion will generally be exercised in 
favour of the plaintiff when notice has been given. Where the defendant 
went to the plaintifi’’s house to xnaky a seizure under process from the 
county court, and being refused admittance he unlawfully broke open the 
outer door of tho plaintifl'\s house with an axe, after a warning, not to do 
so, and the j«ry gave only 465. damages, the judge certified that the 
trespass was wilful and malicious, .so as to give the plaintilV his full 
costs ( 0 ), 

IVhat amounts to a wilful and malicious trespass . — If a man inadvert- 
ently walk across another persons close, and the latter bring an action, 
the action would be frivolous, and the judge ought not to certify. But if 
the walking across the close be proved to have been done audaciously, and 
with a view of annoying the owner or his family, then the judge would be 
justified in granting the ])laintifi' a certificate that the trespass w'us wilful 
and malicious {p). 

Full costs m actions of trespass^ after notice not to trespass , — By 3 3c 4 
Viet. c. 24 (ante, pp. 920, 921), it is further enacted (s. 3), that nothing 
therein contained shall deprive any plaintiff of costs in any actions brought 
for a trespass over lands, commons, wastes, closes, woods, plantations, or 
inclosures, or for entering into any dwellings, out-buildings, or premises, 
in respect of which any notice not to trespass thereon or therein sliall 
have been* prcviou.sly served by or 011 behalf of the owner or occu])ier of 
the land trespashed over or u];oii, or left at the last reputed or known 
place of abode of the defendant or defendants in such action. The 
plaintiff, therefore, is entitled as of right to his full costs in an 'action 
for a trespass committed after notice, though he recover less tlian 40i. 
damages, and though the judge has refused to certify. The proper 
course for the plaintiff to adopt to entitle himself to costs is by enter- 

(/») Parkr, B., Shenvin v. SwinttuU, 12 783. 

M. k W. 7«J». ( Shuttleworth v. Cocker, 1 Ar Gr. 

ip) Sfmrwin v. Hu huUtll, 12 M. & W. 830, 



SECT. 2.1 COSTS RBCOYERABtB'T^- CEBTtVlOATE FQR COSTS. ' 9S1 

%* 

ing a suggestion on the /Toco)rd, to* the effect that the trespass was 
> committed after notice, leaying the defendant- to traverse the suggestion 
if BO advised (q). If the defendant has a right of waj over the plaiptiff 's 
lan^, a general notice not to trespass will not entitle the plaintiff to his 
costs. The notice should be framed so as to warn the defendant not to 
. deviate from the way. “ The plaintiff,” observes Patteson, J., “ should 
say in effect, It is true you have a right of way over a particular part of . 
the close, but you are to take care that you do not go but of that way. 
Here he has given a notice not to come upon the close at all ” (r). 

Certificate for full costs in actions for wilful and malicious grievances , — 
Whenever the judge certifies that the grievance for which' the action >vaB 
brought was wilful and malicious, the plaintiff is entitled to his costs. 
This has been held to be the case in an action for libel, where the plaintiff 
recovered a farthing damages, and the judge certified that the grievance 
was wilful and malicious (s). 

Costs in the superior courts in actiom against justices. — By 11 <& 12 
Viet. c. 44, s. 13, it is enacted, as we have seen (ante, p. 644), that where- 
the plaintiff in an action against a justice of the peace for anything done 
by him in the execution of his office is entitled to recover damages, he is 
in certain cases entitled to no costs of suit whatever, if it is proved that 
he was actually guilty of the offence of which he was convicted, or that he 
was liable by law to pay a sum of money he was ordered to pay, and that 
he had undergone no greater j)nnishment than that assigned by law for 
the offence of which he was so convicted, or for non-payment of the sum 
he was ordered to pay. By s. 14 of this statute it is further enacted, 
that if the plaintiff recovers a verdict, or the defendant allows judgment 
to pass against him by default, the plaintiff shall be entitled to costs as 
if the act had not been passed ; or if, in such case, it bo stated in the 
declaration, or in the summons and particulars in a county-court action, 
that the act complained of was done maliciously and without reasonable 
and probable cause, the plaintiff, if he recover a verdict for any damages, 
or if the defendant allow judgment to pass against him by default, shall 
be entitled to his full costs of suit, to be taxed as between attorney and 
client ; and that in every action against a justice of the peace for finy- 
thing done by him in the execution of his office, the defendant, if he 
obtain judgment upon verdict, or otherwise, shall in all cases be entitled 
to bis full costs in that behalf, to be taxed as between attorney and 
client. 

The statute 24 Geo. 2, c. 44, s. G, enacts, as wo have seen, that the 
constable or officer executing a justice's warrant shall, in a certain event, 
be sued only in conjunction with the justice or justices who executed the 

{q) liouyyer v. 4 C. B. 330. (s) Foster v. Poiuteft 9 C. & P. 731; 

(r) hourne v. Alcockf 4 Q. B. 625. 8 M. & W. 398. 
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warrant, and that the jury on proof of the warrant shall find for the 
constable (ante, p. 630) ; and as regards the costs it is enacted, that if 
the verdict be given against the justice, the plaintiff shall recover his 
costs, to be taxed so as to include the posts the plaintiff is liable to pay to 
the defendant for whom such verdict shall be found. 

In actions against constables and officers^ and parties acting or intending 
to act in the execution of statutory potecrSf such as those contained in the 
stat. 1 & 2 Wm. 4, c. 41, the plaintiff, though he obtains a verdict, 
cannot (s. 19) recover any costs from the defendant unless the judge 
before whom the trial, takes place certifies his approbation of the action 
and of the verdict ; and generally when an action is brought against a 
constable or a police-officer, or against private individuals, for anything 
done in pursuance, of an act of parliament, or with the hona-Jide intention 
of executing the provisions of some particular statute, and a verdict 
passes for the defendant, or the p}ain.Lifi' becomes nonsuit or discontinues 
the action after issue joined, or if, uj)on demurrer or otherwise, judgment 
is given against the plaintiff, the defendant is entitled to recover his full 
costs as betwev^n attorney and client, and has the like remedy for the same 
as any defendant has in ordinary cases 

Certificate for costs in actions for things done in im 2 >posed pursuance of 
the Malicious Trespass Act. — By the protecting clause of the Malicious 
Trespass Act (7 & 8 Geo. 4, c. 30, s. 41), it is enacted, that though a 
verdict shall be given for the plaintiff in an action against any person for 
anything done in pursuance of the act (ante, p. 501), such plaintiff shall 
not have costs against the defendant unless the judge before whom the 
trial shall be shall certify his approbation of the action and of the verdict 
obtained thereupon. If, therefore, the judge docs not at the trial give a 
certificate of approbation in conformity with the statute, the defendant is 
entitled to a suggestion of the fact on the record, in order to deprive the 
plaintiff of costs which he would otherwise recover (m). 

Costs in actions against executors, — By 3 & 4 Wm. 4, c. 42, s. 31, it 
is enacted, that in every action brought by any executor or administrator 
in right of the testator or intestate, such executor or administrator shall, 
unless the court in vrhich such action is brought, or a judge of any of 
the superior courts shall otherwise order, be liable to pay costs to the 
defendant in case of being nonsuited, or a verdict passing against the 
plaintiff, and in all other cases in which he would be liable if such plaintiff 
were suing in his own right upon a cause of action accruing to himself ; 
and the defendant shall have judgment for such costs, and they shall be 
recovered in like manner (x). 

(0 See S Se fl Wm. 4, c. 70, s. ir3 (ar) As to costs in actions by and 
1 & 2 Wm. 4, c. 41, s. 19. afiainst exocutors, seo Gray on Costs, 

(a) Noru ood v. Pi/t, 5 H. <fe N. 801 ; 927-235. 

28 Baw J., Exch. 212^ 
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Co8t9 in acUonafor duties and penalties at the suit of the Crown, — By 
16 & 17 Viet c. 107, s. 263, it is enacted, that in all suits or proceedings 
at the suit of the Crown for the recovery of any duty or penalty, or the 
enforcement of any forfeiture under that act, or any act relating to the 
customs, the parties thereto shall be entitled to recover costs against each 
other, in the same manner as if such suits or proceedings were conducted 
and had between subject and subject. 

In actions upon judgments^ the plaintiff is not entitled to any costs of 
suit unless the court in which the action is brought, or some judge of 
the same court, makes an order for costs (y). But the statute in this 
respect applies only where the action is brought on the judgment al^ne. 
When, therefore, a declaration contained two counts, one on a judgment, 
and another on a separate and distinct cause of action, and the plaintiff 
succeeded on both counts, it was held that the case was not within the 
statute, and that the plaintiff was entitled to his full costs without any 
order (<?), The power of the court to make the order is not taken away 
by 7 & 8 Viet. c. 96, s. 67 (a). 

Costs on new trials , — If a new trial be granted without any mention 
of costs in the rule, the costs of the first trial will not be allowed to the 
successful party, thougli he succeed on the second {b). 

In. the case of a new trial granted by reason of the misdii'ection of the 
judgCj in an action in the superior courts, the party who succeeds in 
obtaining the rule absolute gets no costs. And where the judgment of 
the court below is reversed in a court of error, inasmuch as the judgment 
is not given for the defendant, but merely that the plaintiff nil capiat per 
breve., the statutes which give costs to the successful party in actions 
brought in the superior courts do not apply (c). 

In cases of apjyeals from the decision of a conniy-court judge, or judge of 
an inferior ti'ilninal, it is entirely in the discretion of the court to make 
such order with respect to costs as it thinks fit. “ The rule,” observes 
Willes, J., “ which will in future be adopted in this court, is, that the 
successful party, whether appellant or respondent, will be entitled to his 
costs, unless there are some special circumstances which take the case out 
of the general rule ; for we do not think that there is, for the purpose of 
costs, any analogy between the case of a new trial obtained by reason of 
the misdirection of a judge in an action brought in one of the superior 
courts, and an appeal from a county court on the ground of misdirec- 
tion ” {d). 


(y) 43 Geo. 3, c. 40, s. 4. 

(z) Jackson v. Everett^ 1 13. & S. H57 ; 
31 Law J., Q. B. 69. 

(/i) Dickinson v. Angell, 32 ib. 183, 
dissenting firom Adams v. Ready, 6 H. 
& N. 201. 

(6) Beg. Gen. Hil. Term, 1863, K. 


64 ; 1 Fill, it 131. App. xii. 

(c) Schroder v. Ward, 13 0. B., N. S. 
410; 32 Law J., C. P. 150. 

(d) Schi'odvr v. Ward, ut sup., dissent- 
ing from Gee v. Lane, A York, RaiK Co., 
6 H. & N. 221 ; 80 Law J., Exch. 11, 
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In the case of an appeal to the Privy Council from the decision of the 
judge of the Court of Admiralty, the Privy Council having reversed the 
decision, gave the appellant not only his costs of appeal, but also the costs 
in the court below, saying that tlie unsuccessful party must take the con- 
sequences of bringing an action which he could not sustain (e). 

In the case of an appeal from a superior court to the Court of Exchequer 
Chamber. — The general rule is, that costs follow the affirmance of the 
judgment below; but when the court is equally divided there can be no 
judgment for costs (/). 

Costs on removal ^ of actions by ivrit of certiorari. — When an action 
ex contractu is removed by certiorari (ante, p. 551), the plaintiff is not 
bound to follow the action into the superior courts. If, therefore, 
the plaintiff fails to proceed, tlic defendant has no means of getting 
judgment for his costs (g). If, however, the plaintiff proceeds with 
the action so removed and obtains a verdict, he will be entitled to 
his full costs, to be taxed on the higher scale, though he recovers less 
than 20/. (/i). 

In cases if prohibition, a plaintiff for whom a verdict is given by the 
jury is not entitled to recover the costs of the proceedings in the court 
below as damages under the statute 1 Wm. 4, c. 21, s. 1 (i). 

On indictments for libel and slander, preferred by a private prosecutor, 
if judgment is given for the defendant, the defendant is entitled to his 
costs ; but if there be a special plea of justification (ante, p. 735), and the 
issue thereon be found for the prosecutor, the latter will be entitled to 
recover from the defendant the costs he has sustained by reason of such 
plea {k). 

Costs of writs of mandamus and injunction. — By the Common Law 
Procedure Act, 18G0 (23 & 24 Viet. c. 126, s. 32), it is enacted, that 
when a writ of mandamus or of injunction is issued under the provisions 
of the Common Law Procedure x\ct, 1854 (post, ch. 23), such writ shall, 
unless otherwise ordered by the court or a judge, in addition to the 
matter directed to be inserted therein, command the defendant to pay to 
the plaintiff the costs of preparing, issuing, and serving such writ ; and 
payment of such costs may be enforced in the same manner as costs 
payable under a rule of court. 

On an application for an injunction under the Railway and Canal 
Traffic Act, costs will be awarded to the successful applicant, for the court 
will not without strong reason depart from the rule, that when a company 
lias so acted as to make it proper for any person to come to the court for 

(c) Valentine v. Cleugh, 8 Moo. P. C. (A) lerry v. Bennett^ 14 C. 13., N. S. 
C. 1(17 ; and soe 7 ib. Appendix. 402. 

(/) Archer v. Jarnen^ 2 B. d; S. 61. (£) White v. Steel, 13 C. B., N. S. 383 ; 

ig) Oarton v. Gt. West. Bail. Co., .28 32 Law J., C. P. I. 

Law J., Q. B. 103. (A) 0A7 Viet. c. 00, a. 8. 
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relief under the statute, that relief ought to be obtained at the costs of 
those whose acts have occasioned the application (/). 

Repeal of divers statutes enabling plaintiffs in certain actions to recover 
double costs, — By the statute 5 & 6 Viet. c. 97, s. 1, it is enacted, that 
so much of any clause or enactment in any local and personal act, or in 
any act of a local or personal nature, whereby it is enacted that either 
double or treble costs, or any other than the usual costs between party 
and party, may be recovered, shall be repealed, an<l in lieu thereof the 
usual costs between party and party may be recovered, and no more. 
And (s. 2) that so much of any enactment in any public act, not local 
or personal, whereby it is enacted that cither double or treble costs, or 
any other than the usual costs between party and party, may be recovered, 
shall be repealed, and instead of such costs the party shall receive such 
full and reasonable indemnity as to all costs, charges, and expenses 
incurred in and about any action or other legal proceeding as shall be 
taxed by the proper officer in that behalf. 

No double costs in error are to be allowed to either party (?n). 

Costs in compensation cases. — An offer of compensation by a railway 
company to a person whose land has been injuriously affected by the 
construction of a railway (ante, p. ff61), must be made at least ten days 
before the holding of the incpiisitioii of damages (ante, p, 664), in order 
to throw upon the party seeking compensation, and not obtaining more 
than the sum offered, the burthen of paying his own costs (n). 

Taxation of costs. — By the Common Law Procedure Act, 1852 (15 
& 16 Viet. c. 76, s. 223), the judges, or eight or more of them, with their 
chiefs, arc empowered to make general rules and orders for fixing costs, 
apportioning costs of issues, and for enforcing uniformity of practice in 
the allowance of costs. “ Costs are an indemnity ; they are given to the 
person who receives them to indemnify him in respect of the cost of some 
proceeding which the other person has compelled him to take. They are 
not a punishment on the party who is to pay them, nor a bonus to the 
party who is to receive them. The principle, therefore, is to find out the 
extent of the damnification, and then you can find out the amount of costs 
you are to allow” (o). They ought to bo a fair indemnity to the party, 
and if they are not so, the rules which govern the taxation of costs 
ought to be altered (p). 

A plaintiff who has been kept attending as a material witness on his 
own cause may be allowed the expenses of his attendance, for the reason- 

(/) Baxendate^ in rtf, v. Land, ^ 8. IF., (n) Metrnp, Rail. Co. v. Tuntham, li 
12 C. B., N. S. 758. N. H. (1803), p. 77 ; 8 & 9 Viet. c. 18, 

(m) 6 & 6 Viet. c. 97, s. 2 ; 17 & 18 s. 01. 

Viet. c. 125, s. 44. New Pleading Rules, (o) Bramwell, B., Harold v. Smith, 5 
Hil. Term, 1853, R. 09; 1 Kll. & Bl. H. .fe N. 381 ; 29 Law L.Exch. 141. 

App. xiv. Cooper v. Slade, I Ell. & Ell. \p) Pollock, 0. B., Doe v. PiRiter, 13 
330. Gray on Costs, 18l<-180. M. 3s W. 5). 
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able expenses to which a plaintiff is put by being obliged to attend and 
be examined as a witness to seek redress for an injury should be thrown 
upon the wrong>doer (q). And if the plaintiff has been obliged to quit 
his yesscl and abandon an intended voyage, and remain in England to 
give evidence, tlic reasonable and necessary expenses of his maintenance 
may be allowed him (r). And where the defendant’s presence in court is 
reasonably necessary for his defence, the expense of his attendance will be 
allowed if the defence is successful (s). 

When there are several defendants who defend jointly, and one of 
them gets a verdict, he will be entitled to an aliquot portion of the joint 
costs of the defence, and to any additional costs that were reasonably 
necessary for his defence (<). If several defendants defend separately by 
separate attornies, and a verdict is given in favour of some qr all of 
them, each successful defendant is entitled to the costs of his defence (m). 

Where the jury, being unable to agree upon their verdict, are dis- 
charged by the judge, and the plaintiff afterwards discontinues, the 
defendant is not entitled to the costs of ^he trial (x). 

The court is bound not to allow a successful party all the expense he 
may have thought proper to incur when it can see that part of it has 
been needless. Where there is matter ascertained in the cause, whether 
appearing upon the face of the proceedings or established by the state- 
ment of the judge, founded upon his judicial knowledge of the facts, 
whereby the master is satisfied that witnesses called by the successful 
party have been wholly useless, he ought to disallow the expenses of such 
evidence (y). 

Costs of imriicular issves . — The costs of any issue, either of fact or of 
law, follow the finding or judgment upon such issue, and will be adjudged 
to the successful party, whatever may be the result of the other issues (z). 
But when issues in law and fact are raised, the costs of the several issues, 
both in law and fact, will follow the finding or judgment ; and if the 
party entitled to the general costs of the cause obtain a verdict on any 
material issue, ho will also be entitled to the general costs of the trial ; 
but if no material issue in fact be found for the party otherwise entitled 
to the general costs of the cause, the costs of the trial will be allowed to 
the opposite party (o). 

( 7 ) Howes V. Barber, 18 Q. B. 588; (x) Wa/l v. Land, d S. W. B, Co,, 11 

21 Law J., Q. B. 254. Exch. ftUO. 

(r) Ansett v. Mnrshatl, 22 Law J., Q, (y) Bejfnotds v. Han'h, 3 C. B., N. S. 
B. 118. . 201 ; 28 Law J., C. P. 20. 

(«) Flower v. Gardner, 3 C. B., N. S. (?) 15 <fe 10 Viet. c. 70, s. 81. 

187 ; 27 Law J.. C. P. 56. («) Ik?g. Gen. Hil. Term, 16 Viet. No. 

(M Griffiths V. Kynastor, 2 Tyr. 757. 62; 1 Ell. & Bl. App. xiii. As to this, 

Bartholomew v. Stephens^ 5 M. tb W. 386. see Cbitty's Arch. Pr. 468 ; and as to 

Gray on Costs, 06. cosis in general, see Scott’s Costs in the 

(w) Keivton v. Boo/lle, 4 C. B. 350. Superior Courts of Common Law, .tc. 

GasnhrvU v. Falmouth, 5 Ad. A: K. 403. 
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% ^rty who is entitled to the costs of the cause is entitled to thd 
costs of evidence applicable to any issue or issues found for him, though 
also. applicable to an issue or issues found against him, and the other 
party is entitled qnly to the costs of evidence exclusively applicable to an 
issue or issues upon which he has succeeded. Costs apart from costs in 
the cause are only given by the rule of court and the statute to a party 
succeeding upon an issue (b). * It is for the master to ascertain whether 
any and what costs have been incurred as to part of the issue found for 
the defendant, and when they can be ascertained to have been incurred 
relative to that only, to tax them to the defendant, though the plaintiff 
has succeeded, and is entitled to the general costs of the cause (c). 

Where a plea consists of several parts, the party succeeding on any 
one of those parts is entitled to have that part treated as if it were a 
separate plea raising a several issue (d). 

If the action brought in the superior court is one of the excepted 
actions, such as an action brought by a plaintiff who resided more than 
twenty miles from the defendant at the time of the commencement of the 
action, and the plaintiff is nonsuited, the defendant is not entitled to 
have his costs taxed on the higher scale as between attorney and client ; 
“ for it is quite impossible to suppose, that while the 128th section gives 
the plaintiff the right to sue in the superior court, the legislature, by the 
129th section, intended to subject him to costs as between attorney and 
client if he exercised that right ” (c). 

Where costs are to be taxed ht/ the court in which the action is brought^ 
under the provisions of certain acts of parliament, giving a defendant costs 
in certain cases where he would not otherwise be entitled to them, and 
the cause is removed by writ of certiorari from an inferior to a superior 
court, the superior court cannot give judgment for costs, as it is not the 
court in which the action w^as brought (/). 

Security for costs. — When the plaintiff in the action is a foreigner, 
having no permanent place of abode in this country, the court will stay 
proceedings in the action until he has given security for costs to the satis- 
faction of the master {g). Where, also, a sham plaintiff, a pauper, is set 
up to sue for penalties for the benefit of others who keep in the back- 
ground, the court may require him to give security for costs (A). If, also. 


{h) Reynolds v. Harris, 3 C. 13., N. S. 

280 . 

fc) Traherne v. Gardner, 8 Till. & Bl. 
182. As to costs of abortive issues, 10 & 
10 Viet. c. 76, s. 145, and the New Pr. 
Rules, Hil. Term, 1853, R. 03 ; 1 Ell. Sa 
131. App. xiii. 

id) Davis v. Thomas, 5 Jur. N. S. 709. 
(«) Pollock, C. B., Mason v. Tucker, 4 
H. & N. 037 ; 28 Law J., Exch. 271. 

(/) Connell v. Watson, 2 Dowl. P. C. 


139. WoodhaU V. VoUjM, 0 H. & N. 
153; 30 Law J., Exch. 31. Costello v. 
Corlett, 4 Bin^i;. 474. 

(y) Nylatider v. Barnes, 30 Law J., 
Exch. 150, overniling Nelson v. Ogle, 2 
Taunt. 250. Xifchlinski v. Malthy, 14 
C. B., N. S. 322. Chappie v. WiUt, 29 
Law J., Q. B. 107. 

(A) Browne v. Redmond, 11 Ir. C. L. 
R., App. 28. Rice v. Dub, d Wick, Rail, 
Co., 8 lb. 105, C. P. 
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the plaintiff is residing abroad out of the jurisdiction of the court, he may 
bo required to give security for costs (i). But an officer engaged in the 
service of the Crown in a foreign country cannot bo required to give such 
security (^). 

Where a limited liability company is plaintiff, it may be required to 
give security for costs if it bo shown that thero is reason to believe that 
the assets of tho company will not suffice to pay tho defendant his costs, 
in case he is successful, and proceedings may bo stayed until such security 
is given (^). 

Award of costs in the county court — By 9 & 10 Viet. c. 95, s. 88, it is 
enacted, that all tho costs of any action or proceeding in the county court, 
not therein otherwise provided for, shall be paid by or ajiportioncd between 
the parties, in such manner as the judge shall think fit, and 'in default of 
any special direction shall abide tho event of the action. 

(i) Holmes v. Pemberton, 28 Law J., (I) 20 A: 21 Viot. c. 14, s. 24. Cnil- 

Q. B. 172. lamts Pot. Tan. Co. \. Cnil/ont/, 2S Law 

{k) WhUtall V. Campbell, 5 H. & N. J.. Ch. 057. 

OOi. 
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CHAPTER XXIIT. 

OF DAMAGES IN CHANCERY, AND THE REMEDY BY INJUNCTION, 
PROHIBITION, AND CERTIORARI. 


Section i. — Damages in courts of equity. 
Award of damages in Chancery — The 
writ of injunction to prevent or re- 
strain the commission or continuance 
of wrongful acts — Injunction to re- 
strain a public company from exceed- 
ing its statutory powers, to prevent 
disturbance of gravo-yarils and ob- 
structions to rights of burial, to re- 
strain the infringement of patent 
lights and copyright, and the sale or 
detention of chattels — Ellect of delay 
in apjilying for the writ — Acquiescence 
precluding the plaintiif from relief — 
Trial of questions of law and fact in 
the courts of Chancery — Remedy by 
injunction at common law — Injunc- 
tion at common law to restrain in- 
fringements of patent right and copy- 
right — Injunctions and orders to stay 
proceedings. 

SpicxroN II. — Of the remedy by prohibition 
for the prevention of judicial wrongs . — 
The writ of prohibition — Prohibition 
before and after judgment and execu- 
tion — Prohibition where appeal lies 


— Principle on which the writ goes to 
the spiritual courts — Prohibition not- 
w'ithstanding an appeal — ^Writ of pro- 
hibition to restrain a county -court 
judge — Prohibition to the Lord Mayor’s 
court — Proceedings in prohibition — 
Rule to show cause — Notice of the 
issue of the writ — Refusal of writ 
when final — Of setting aside prohibi- 
tions issuing out of Ghanceiy. 

Section itt. — Of the remedy by certiorari. 
—The writ of certiorari —Where the* 
inferior court has jurisdiction— Where 
the inferior court has no jurisdiction 
— Grounds for the issue of the writ 
— Upon an inquisition of damages 
before the sheritf — Certiorari to re- 
move causes from the county court — 
Of the concurrent remedy by appeal 
and by certiorari — Apx>lication for the 
writ — Affidavits when necessary 
Notice and effect of the issue of the 
writ — Refusal of the writ — Proceed- 
ings after removal — Quashing of the 
writ — Procedendo. 


SECTION I. 


OF DAMAGES IN CHANCERY AND THE REMEDY BY INJUNCTION. 

Award of damages in the Court of Chancei^. — By the Chancery 
Amendment Act, 1858 (21 & 22 Viet. c. 27), it is enacted (s. 3), that in 
all cases in wliich the Court of Chancery has jurisdiction to entertain an 
application for an injunction against the commission or continuance of any 
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wrongful act,, it shall be lawful for the court, if it shall think fit, to 
award damages to the party injured, either in addition to or in substitu- 
tion for such injunction, and such damages may be assessed in such 
manner as the court shall direct (a). The meaning of the statute is, 
that where the court has jurisdiction in the suit, it may award damages 
in substitution for specific performance (ft). Damages independent of relief 
in the Court of Chancery will not be given, for the statute, it has been 
observed, was never intended to transfer the jurisdiction in a. simple case 
of damages from a court of common law to a court of equity (c), and 
throw upon a court of equity the functions which properly belong to a 
jury (d). 

The writ of injunction issuing out of Chancery is, as we have seen (anto^ 
p. 59), a prohibitory writ granted at the discretion of the court, restrain- 
ing a defendant from the repetition or continuance of a wrongful act ; 
and enforceable, in ca?3 of disobedience, by attachment (c). The object of 
the equitable interference by injunction, is to prevent the infringement 
or disturbance of a clear legal right (y), or for the purpose of better 
enforcing legal rights, or preventing mischief until they have been ascer- 
tained {g). 

Various instances of the granting of this writ for the protection and 
preservation of legal rights have been already given in the case of 
injunctions to prevent the disturbance of rights incident to the possession 
and ownership of land (ante, pp. 59~G1), easements and profits d prendre 
(ante, pp. 130, 131), for the prevention of brick-burning (ft) and nui- 
sances (ante, pp. 179-182), for the prevention of waste (ante, pp. 21G- 
219), for the prevention of trespasses (ante, pp. 2C5, 2CG), to cnfr)rcc 
compliance by railway and canal companies with the j>rovisions of the 
Railway and Canal Traffic Act (ante, pp. 431, 432), to restrain public 
companies from doing acts idtra vires (ante, pp. G77, G78), and to pre- 
vent and repre.ss fraud and the fraudulent use of trade-marks (ante, 
pp. 774-776 (0. 

The interference of the court is not, as we have .seen, confined to the 
prevention of the continuance of an injury already done, but its assi.sti<ncc 
may be invoked for the purpose of averting a threatened mischief (j), 
Tlie court will not interfere for the protection of public rights, unless it is 


(«) Mold V. WhenicroU, 30 Law J., Ch. 

(h) SAtmvi V. Edfje, Johns. GOO. 

(f) Howe V. Hiintf 32 Law J., Ch. 30. 
Chintinrk v. Sninnhurif, 30 ib. 400. 

(rf) lioffer* V. 27 Bear. 175 ; 20 

Law J.; Ch, 24fi. 

(«r) Drewry on lujunctions, Gold- 
smith's Kq. Pr. 

(f) Herrv, (In. Bank, 2 Giff. 080. 

(g) Saunders v. Smith, 3 Myl. dr Cr. 


729. 

(A) Benrdmore v. Tredvrell, 7 L. T. 11., 
N. S. 207. 

(f) As to infringements nf right of 
access to a public river, Fhlmonyera* Co., 
ex parte, 11 VV. K. Ch. 103 ; 8 j’ur. N. S. 
1203. 

{j) Ante, pp. flO, 2<»5. Tinkler v. 
Wandmoorth Bistriet Btnird, 2 T)e G. <1; J. 
272. Gibson v. Smith, 2 Atk. 182. 
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satisfied that the interests of the public require the issue of the injunc- 
tion (^y. 

Injunction to restrain a public company from exceeding its statutory 
powers^ will be granted at the suit of a private person who has sustained 
some private individual injury thereby, but not, as we have seen, at the 
instance of a rival company, or any public body not qualified to represeii^t 
the interests of the public (/). 

Injunction to restrain disturbance of giave-yards^ and obstructions to rights 
of burial, — If a person takes a mortgage of the ground of a cemetery 
belonging to a company, and the company continues after the mortgage to 
graut permanent rights of burial, and persons are buried in the mort- 
gaged land with the knowledge of the mortgagee, the Court of Chanceiy 
will, by injunction, restrain the latter from disturbing the ground and 
interfering with the graves and the right of burial. The act to amend 
the laws concerning the burial of the dead in the metropolis (15 & 16 
Viet. c. 85), putting an end to the general right of burial therein, 
specially reserves permission for particular individuals having private 
rights to bury in the grounds which are within the provisions of the act, 
[M’ovided they previously obtain the sanction of one of Her Majesty's 
principal secretaries of state for the time being, for the purpose. The 
legislature, therefore, lias in a qualified manner preserved these rights, 
and the interference of the court may be obtained for their protection 
against the acts of wrong-doers who seek to interfere with the graves or 
the soil of the burying ground (wi). 

Injunction to restrain the infringement of patent rights and copyright. 
— If a plaintiff is in a position to support by proper evidence his title to 
a patent, and to prove the fact of its having been infringed, he is entitled 
to an injunction to stop the mischief (^ 2 )* practice of 

the courts of equity to grant a perpetual injunction to restrain the 
infringement of a patent, unless the legal validity of the patent has been 
conclusively established (0). We have seen that an injunction may be 
obtained to prevent persons attending lectures, from taking notes and 
publishing such lectures for profit, without the author's consent (p); also 
to restrain the publication of private letters without leave of the person 


(k) Fetkin v. Lit. Herbert^ 0 W. R. 4tKI. 
Fiahmontfcrs* Co,^ ex parley 11 ib. 16J). 
lOjtle Ctm. V. lute of Wight Ferrg Co., 30 
J*eav. 616 . Waiidsirorih Boards dc, v. 
Lond, d 8, W„ 8 Jur. N. S. 661. ,Wint/e 

V. Brist. d S. W, R. Co„ 6 L. T. R.. N. 
S. 20. 

(/) Ante, pp. 181, 182. Stockport Bi$, 
Water Co, v. Manchester { A/oyor, dc . ), 1 1 

W. R. 166. Rostock v. North Staff, rfc,, 
ante, p. 677. Tinkter v. Wandsuuniti, de,, 
ante, p. 078. 


(m) Moreland v. Richardson, 26 Law 
J.. Ch. 660; 26 ib. 883. 

{») Gardner v. BroadJbenU 2 Jur. N. S. 
1041. Bacon v. Jones, 4 Myl. & Cr. 433. 
As to the iiuunetion at common law, see 
post, p. 644. 

(«#) Hills V. Evans, 31 Law J., Ch. 467. 
Ah to tho legal validity of patent rights, 
see Lang V. Gisborne, ib. 771. 

( p) Abernethy v. ffuichinsont ante, p. 
10 . 
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who wrote them, or, in case of his death, without the leave of his 
executor (}), and from printing and pi^hHshing any private manuscript or 
unpublished work, without the consent of the author or proprietor (r). 
If a party under tlie pretence of writing a criticism upon an author's 
work, copies out tlie most attractive parts of it, and so large a quantity 
of the text as to injure and interfere . with the sale of the work, the 
author or proprietor is entitled to an injunction (s). But where the 
reviewer or critic takes no more than is reasonably sufficient for a mere 
review or critique, an injunction will be refused (i). A fair abridgement 
is in certain cases allowable, but not where it is merely colourable or 
evasive, and is so far a reproduction of tlie original work as to injure the 
sale of it (u). 

An injunction may also be obtained to restrain an infringement of the 
statutory copyright in printed books, lectures, dramatic literary property 
and musical compositions, sculpture, useful and ornamental designs, prints 
and engravings, paintings, drawings, and photograjihs (x). It is main- 
tainable by the grantee or assignee of a printed work, although he has not 
paid the author the price agreed upon for the writing of the work (y) ; 
but before the court will interfere in his favour, it must be shown that he 
has a good legal ti^le to the copyright (r). 

Injunction to restrain the sale or detention of chattels. — Where specific 
chattels necessary for conducting a particular business are in the pos- 
session of persons who claim a lien upon them, and threaten an immediate 
sale, the court will interfere by injunction, and give the debtor an 
opportunity of redeeming his property {a). 

Eject of laches and delay in applying j'or an injunction. — Tlie court, in 
the exercise of its discretion with regard to the granting of an injunction, 
will, as we have seen, be influenced- by any laches or delay which may 
have taken place in tlie institution of the proceedings (6). liong delay 
may amount to absolute proof of acquiescence in the act complained of, 
and will, if unexplained, certainly throw” considerable doubt on the reality 
of the alleged injury (c). 

Acquiescence precluding a plaintiff from relief — A man who lies by 
while he sees another person expend his capital and bestow his labour 
upon any work which he claims to have a right to prevent, w ithout giving 

(7) Thompson v. Stmihope, AitiIjI. 7:37. (x) Ante, pp. 30-41. 

(r) Queensbury (Ihikf n/) v. SfiMmre, (y) Oox v. Cox, 11 Jlaro, IIP. 

ante, p« i). Prince Albert v, Htranyc^ ante, {z) Stevetis v. Denniny^ ^4 Law J., Cli. 

p. MackHny, UidMrdsfm, 153; ante, pp. 30-41. Addison on Con - 

ante, pp. 1), 10. tracts, pp. 125-ldH, Sih edn. 

(s) Campbell v. Srott^ 11 Sim. 31. * {n) North v. 67. Korthsvn Hail, Co.^ 

Santiders v. iSmi/h, 3 Myl. A Cr. 711. 00; 20 Law J., Cli. 301 . 

Bramu’ellw Ilaicnmht 3 ib. 73>. (h) Hridson v. lienecke^ 12 ficav. I. 

CO . Walker, 1 Bro. Cb. C. 4.50. (c) Ante, pp. 1*^0, ISl. 210. Ware v. 

(u) Tans, ms. Walker, 3 Swanst. 072; lleyenrs Canal Co., 3 De fl. & J. 230. 
ante, pp. 3i5-.il. Wicks v. I/iinf, I Johns. 372. 
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that person any notice or attempting oto him^. and wha thus ^ 

acquiesces in proceedings inconsistent witb his owa dainis^ will in vain 
ask for an injunction, the effect of which would< be to render all the 
expense useless which he voluntarily suffered to be incnrred (d). Where 
there was a parol agreement for the making of a watercourse through the 
defendant's land, for a certain Consideration to be paid to the latter, and 
the watercourse was made and used for some time, and the parties could 
not afterwards agree upon the amount to be paid' for the easement, and 
the defendant then stopped up the watercourse, an injunction was granted 
to restrain him from interfering with the plaintiff's use of it, and it was 
referred to the master to ascertain the amount that ought to be paid for 
the enjoyment of the privilege (e). 

Of the statutory obligation vpon the Court of Chancery to decide all 
questions of law and fact on the determination of which the title to relief in 
equity depends. — Formerly, when an injuiiotion was granted for the pro- 
tection of a legal right, and a question was raised as to the existence of 
the right, the court made the continuance of the injunction dependent 
upon an action being brought to try the right, or it required the com- 
])lainant first to establish his title at law, and suspended the grant of the 
injunction until the result of the legal investigation had been ascer- 
tained (/); but the Chancery Amendment Act, 15 & 16 Viet. c. 86, 
s. 62, })rovi’Jes, that in cases wliere it is the practice of the court to 
decline to grant equitable relief until the legal title or right of the parties 
seeking sucli relief has been established in a proceeding at law, the court 
may itself determine such title or right without requiring the parties to 
proceed at law to establish the same; and the statute 21 &22 Viet. c. 27, 
s. 3, provides for the. trial of questions of fact arising in any suit or pro- 
ceeding in Chancery, cither befora a common or special jury, or‘(8. 6) 
before the court itself without a jury. When the trial takes place before 
a jury, tlic court has the same powers, jurisdiction, and authority as any 
judge of any of the superior courts sitting at nisi prius. 

And by 25 & 26 Viet. c. 42, s. 1, it is enacted, that in all cases in 
which any relief or remedy within the jurisdiction of the courts of 
Chancery is sought in any cause or matter instituted or pending in either 
of the said courts, and whether the title to such relief or remedy be, or be 
not, incident to, or dependent upon, a legal right, any question of law or 
fact cognizable in a court of common law, on the determination of 
which the title to such relief or remedy depends, shall be determihed by 
or before the same courts. But whenever it shall appear (s. 2) that any 

(d) Parndt V. Palmer^ ante, p. 210. p. 130. ^ 

Pirmingham Canal Vo. v. Lhgd, IH Yes. (/) E»l jRipon v. Holmrtf 3 Myl. 
016. hanu 1 . Spurrier^ Cotching v. Bm- K. 177. Clowes Beck^lQ Beav. 854; 

ante, pp. 180, 181. 20 Law J., Ch. 505. Bacon v. Jone$^ 4 

(e) DeiHpnshire (Bnkc of) v. ante, lilylno A Or. 430. 
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qaestion of fact may be more conyeniently tried by a jury at the assizes, 
or at any sitting in London or Middlesex for the trial of issues, the court 
may, nevertheless, direct any issue to try the question at the assizes,, or at 
a sitting for the trial of issues in London or Middlesex. 

All the provisions with reference to the trial of questions of fact by 
courts of Chancery, contained in the Chancery Amendment Act, 1858 
(21 & 22 Viet. c. 27, ante, p. 939), apply to the determination of. ques- 
tions of fact under this act. But the court is not bound (s. 4) to grant 
relief in any matter respecting which a court of common law has con- 
current jurisdiction, if it shall appear that such matter has been impro- 
perly brought into equity, and that the same ought to have been left to 
the sole determination of a court of common law. 

This act of parliament renders it compulsory upon the courts of 
Chancery to decide the whole question brought before them, both as 
regards the legal title of the parties, and the claim to equitable relief. 
The act applies not merely to rights, but to remedies given by the courts 
of equity, and does away with the power of refusing or postponing reme- 
dies until the legal title has been established by a trial at law (g). But 
there is nothing in the act which authorises the court to transfer to itself 
an action actually pending in a court of law {h)y or to take cognizance of 
wrongs, and interfere by injunction when the act complained of has been 
done, and the question whether the act is wrongful or not depends upon 
matters of fact and law, for the trial of which no tribunal is so fit as a 
jury having the assistance of a judge to direct them (i). 

Of the remedy hy injunction at common /aw. — By 17 & 18 Viet. c. 125, 
8. 79, it is enacted, that in all cases of injury where the party injured is 
entitled to maintain, and has brought, an action, such party may indorse 
upon the writ and copy to be served, % notice that the plaintiff intends to 
claim a ^t of injunction, and the plaintiff may thereupon claim a writ 
of injunction against the repetition or continuance of such injury, or the 
committal of any injury of a like kind ; and he may also, in the same 
action, include a claim for damages, or other redress, and judgment may 
be given (s. 81) that the writ of injunction do or do not issue, as justice 
may require. In case of disobedience, such writ of injunction may be 
enforced by attachment by the court, or, when the courts shall not bo 
sitting, by a judge. 

It' is further provided (s. 82), that it shall be lawful for the plaintiff, 
at any*time after the commencement of the action, and whetlier before or 
after judgment, to apply ex parte to* the court or a judge for a writ of 
injuBction to restrain the defendant, in such action, from the repetition or 

(ijf) 7/oryer, in re. ea Law Jf Ch. 55. 30 Beav. 2«7; 31 Law J., Cli. 329. 

ih) Curlewia v. Carter, 3 N. R. (1863), Dowling v. Betjemann, 2 Johns. Js H. 

60 . (^ 4 . 

(0 AU.^Gen. V. UnUed King, Tel. Co., 
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continuance of the wrongful act, or the committal of any injury of A like^ 
kind, relating to the same property or right ; and the writ may be granted 
or denied by the court, or judge, upon such terms as to the duration of 
the writ, keeping an account, giving security, or otherwise, as to the 
court or judge shall seem reasonable and just. In case of disobedience, . 
the writ may be enforced by attachment by the court, or, when the court 
is not sitting, by a judge. But the order, or any writ issued by virtue 
thereof, may be discharged, or varied, or set aside by the court, on the 
application of any party dissatisfied with the order. 

The court will, by injunction under this statute, compel a wrong-doer 
to pull down a building, or remove a wall obstructing ancient windows, 
and will, in certain cases, retain the writ in the office on the defendant 
undertaking to pull down so much of a building as may be necessary in 
the opinion of a surveyor, to be selected by the parties, or nominated 4)y 
a judge, to restore to the plaintift’ the full enjoyment of the light and air 
► he previously possessed (k). The practice in equity is to direct an issue 
to try the riglit, and that an account be taken in the meantiine, and to 
grant an interlocutory injunction until the cause is determined, and the 
courts of common law will mould their proceedings as nearly as possible 
in accordance with tlic })roceedings in equity (/). 

When once an injunction 1ms been obtained under s. 82 of this statute, 
it is in itself a continuing injunction, and if it is disobeyed at any time 
the plaintiff may apply to the court, or, if the court be not sitting, to a 
j'udge, to enforce obedience to it by attachment (m). 

The court lias no power to grant an injunction in an action of 
ejectment (n). 

Injunction at common law to restrain infringements of paient-right and> 
copyright (o). — By the Patent Law Amendment Act (15 & 16 Vict; 
c. 83), s. 42, it is enacted, that in any action in the superior courts for the 
infringement of letters patent, it shall be lawful for the court in .which 
the action is iiending, or, if the court bo not sitting, then for a judge of 
such court, on the application of the plaintiff or defendant, to make an 
order for* an injunction, &c, ; and by 25 & 26 Viet. c. 68, $. 9, it is furtber 
enacted, that in any action for an infringement of copyright in paintings, 
drawings, and photographs, in the superior courts, the conrtdn which the 
action is pending, or a judge of the court, if the court is not sitting, may 
make an order for an injunction (;>). 

Where the plaintifl', in the first count of liis declaration, alleged that 
'the defendant wrongfully took, and kept possession of, certain photo* 

(k) Jmel V. Cfmplh, 12 Jiir. N. S. oai. T. 170. 

(/) V. 15 G. B. 002. (o) As to injunction in equity, see 

(«i>) J)e La Hue v. Fotiemte, 2 H. St N. ante, pp. 041, 042. 

82*4 ; 20 Law J., Ezch. 380. ( p) 20 & 20 Viet. c. OB, s. 0. 

(») Haglit v. Le Orot, 20 Law J., C. 
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graphic plates' of the plaintiff for printing portraits, and printed and sold 
portraits therefrom, and thereby rendered the plates less valuable to the 
plaintiff, and deprived Ijiin of the profits he would have derived from 
printing and selling portraits himself from the said plates ; and in a 
second count charged the defendant with detaining the said photographic 
plates, and claimed a return of them, or their value, and 10/. for their 
detention, and 1000/. in respect of the causes of action in the first count 
mentioned ; and also claimed an injunction to restrain the defendant from 
continuing to print portraits from the said plates, it was held that the 
plaintiff was entitled to recover damages on both counts of his declaration, 
and was also entitled to an injuhetion (q). 

Injunctions and orders to stay proceedings . — If any action,, suit, or 
proceeding is commenced, or prosecuted, in disobedience of a writ of 
injunction, rule, or order from the superior courts, or a judge thereof, tho 
proceeding will bo utterly null and void, and the parties prosecuting it 
will be liable to an attachment (/•). The court also will stay procceding.s 
after order made, and before tbe writ of «njnnction is actually issued (s). 


SECTION II. 

OF THE REMEDY BY I’ROHiniTION FOR TFIR rREVKNTlON OF JUDICIAL 

WRONOS. 

The writ of prohibition is a writ issuing out of Chancery, or one of tlm 
superior courts at Westminster, directed to tbe judge or officers of aii 
inferior court, prohibiting thorn from intermeddling with, or executing, 
anything of which, by law, they ought not to take cognizance. The 
object of the writ is to enforce the due administration of justice by 
keeping all inferior courts within the limits and bounds of their several 
juri.sdiction.s, as defined by the laws, customs, and statutes of the 
realm (/). 

Hie writ was in ancient times in the liands of tho judges, the great 
bulwark of the rights, liberties, and privileges of Englishmen against the 
usurpations of the ecclesiastical courts, and the inordinate pretensions of 
the clergy, who sought to arrogate to thomsclvos the trial of tho limits 

( 7 ) Mayally. .11 Law J., Exch. (j«) Corbett v. Ludlnm^ II Exch, 450; 

m ; 1 H. Sr C. 14S; ante, pp. .19-4J. 25 Law J., Exch. Urt. 

(r) 15 & 10 Viet. c. 70, s. 220. Q ) Bac. Abr., Prohiditiok. 
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and bounds of parishes ; the trial of the right to tythes and charch- 
patronage ; the right to distrain or attach within their fees ; the right of 
the clergy to their temporal possessions and emolamcnts ; the trial, also, 
of suits for libel and slander and of various matters of temporal and 
secular concern which had always been governed by the common law of 
the land, as administered by the king*s courts, and not by the laws of the 
church and the clergy. 

Canons and constitutions were framed by Archbishop Boniface (fi) 
forbidding the interference of the king's courts of common law with the 
ecclesiastical courts, and the king's lands and revenues were laid under 
interdict, and excommunications were thundered out against the judges 
in case of disobedience of the clerical canons. “ But,” observes Lord 
Coke, notwithstanding the greatness of the archbishop, and that divers 
judges of the realm were of the clergy, and all the great officers of the 
realm, as chancellor, treasurer, privy seal, &c., were prelates, yet the 
judges proceeded according to the laws of the realm, and still kept, though 
with great difficulty, the ecclesiastical courts within their just and proper 
limits.” 

At a much later period, after the Reformation, at a council holdcn 
by King danie.s J. (.i ), Baiu*roft, archbishop of CaiiterLiiry, complained 
to the King of the issue of prohibitions to the occlosiastical courts, and 
informed Jlis jMajesty that it was competent to him to take what causes 
ho pleased from the doterininntion of the judges, and determine them 
himself, and that sucli authority lH?longcd to the king by the word of God 
in the Hcripture; but Lord Chief Justice Coke, “in the presence, and 
with the clear consent, of all the judges of England and barons of the 
Exchequer,” nnsworod. to His jMajesty, that the king in his own i»erson 
cannot adjudge any case, civil or criminal, but the same ought to be 
determined in a court of justice, according to the law and mistom of 
England; and though the king may sit in the King’s Bench, yet the court 
gives the judgment. “ And the judges informed the King, that no king, 
after the Conquest, assumed to himself to give any judgment in any cause 
whatsoever; and it was greatly marvelled that the Archbishop durst 
inform the King that sneh absolute power and authority belonged to him 
by the word of God, when, according to the ancient law of the land, no 
man can be i)nt to answer without presentment before the justices, matter 
of record, due process, or by writ original.” 

“ Then the King said, that he thought the law was founde<f upon 
reason, and^that he and others had reason, as well as the judges; to 
which it was answered by me,” says the Chief Jnstioe, “ that tnie it was, 
that God had endowed His Majesty with excellent science, and great 
endowments of nature; but His Majesty was not learned in the laws of his 

(m) a.u. 1258 ; 2 Tnsiit. 508, 6D0. (x) Sunday, Nov. 10th. a.d, 8. 
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realm of England, and causes which concern the life, or inheritance, or 
goods, or fortunes of his subjects, are not to be decided bj natural reason, 
but by the artificial reason and judgment of law ; which requires long 
study and experience, before that a man can attain to the cognizance of 
it ; and that the law was the golden mete-wand and measure to try the 
causes of the subjects ; and which protected His Majesty in safety and 
peace : with wbich the King was greatly offended, and said, that then 
he should be under the law, which was treason to affirm, as he said ; to 
which I said, that Bracton saith, Qmd Rex non debet esse sub hornine^ sed 
sub Deo et lege!" {g). 

The wTit of prohibition, therefore, from the Queen’s courts at West- 
minster still goes to the ecclesiastical courts, as well as to the. courts of 
Admiralty, courts-martial, county courta, courts baron, the Vice-Chancellor’s 
court, the court of the Earl Marshall, courts of quarter-sessions, muni- 
cipal councils, and to all magistrates, sheriffs, commissioners, and persons 
acting in a judicial capacity, to rostra**! their proceedings when tliey arc 
acting, or are about to act, in excess of their jurisdiction (^). Tt lies also 
in certain cases to restrain the proceedings of courts of criminal juris- 
diction, and will be granted to prerent a coroner holding an inquest from 
extending his inquiries beyond the projuT limits of bis office (ti). 

When the act sought to be prohibited is not a judicial act, a prohi- 
bition will not lie (h ) ; but all acts based upon a decision judicial in its 
nature, and affecting either a public or a private right, arc judicial acts; 
such as ail order by church-building commissioners to stop U]) a footpath 
tbrougli a churchyard (c); or the appr»rtif»ninent of a county-rate by com- 
missioners (d) ; or an order of sessions regulating the fees of the clerk of 
the i)eacc (e). 

Prohibition before judgment , — Wherever the case is of such a nature as 
to show on tlie face of the proceedings a want of jurisdiction in the 
inferior court, it is the bounden duty of the superior cmirt to issue the 
writ of prohibition, in whatever stage of the proceedings below that fact 
is made manifest, either by the Crown or by any one of its subjects. The 
TiiiscoHstruction of an act of parliament by an inferior tribunal, wliereby 
it is about to do sometliing which it is not authorised tf> do, is one of 
these cases ; the enforcement of a rate or tax imposed without lawful 
authority is another (/). 


in) PrnhihHiotm dd Ilny^ 12 (^o. 00-01. 
( 2 ) Bac. Abr., PjiOHiBiTiON (1). liirch^ 
in 1ft C. I). 740. Clmbtity in re, 17 
Law .1., Q. Tl. OOH. Chnrrh v. fnclos. 
Com., 01 Law J., C. W 201. 

(fl) tieij. V. Ifeiford, 20 Law J., Q. B. 
240. 

{b) J>eath, ex jmrlc, 18 Q. B. (i47 ; 21 
huw J., Q. B. 807. Jtey. v. ffal/hrd, 18 
Q. B. 687. 


(r) Rry. v. Arktrright, 12 Q. B. 000. 
id) Ut’o, V. AbiTtlnre Cmul Co., 14 Q. 
B. H.D4. ♦ 

(e) Rnf. V. Cotes, H Q. B. 7ft. 

[/) liwrder v. Velt-y, 12 Ad. & E. 200. 
Veley V. Border, ib. Oil. White y. Bleet, 
13 C. B., N. S. 201; 31 Law J., (J. V. 
205. Foster v. Ftndrr, 32 liaw J., Q. B. 
311. 
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When it appears from the very form of an information or plaint, and' 
particulars of a cause of action in the inferior court, that the court has 
no jurisdiction ii\ the matter, the party served with the process may at 
once apply for a prohibition, without entering any appearance, or taking 
any steps to defend himself in the court below (^), or he may appear and 
take the objection, and go for a prohibition, in case the judge rules 
against him. When the defect of jurisdiction is not made manifest 
at the commencement of the proceedings by the plaintiff himself, but 
depends upon certain questions of fact, the defendant may bring before 
the court the facts depriving it of jurisdiction, and object to any further 
proceeding in the matter, and go for a prohibition, if the judge comes to 
an erroneous decision upon the facts before him, and assumes to have 
jurisdiction when in point of law he has none {k). 

Cases arc to be met with where the courts have refused to grant 
writs of prohibition upon motion, where the question of the cause of 
action having arisen within or without the limits of a limited jurisdiction, 
might he raised by plea in the court below, and the question being one of 
fact, seemed proper for the decision of the inferior court, and there was no 
reason to suppose that they would come to a wrong conclusion and exceed 
their jurisdiction (/); but the court will grant the writ even in these cases, 
if it deems it advisable ; and it is laid down that the writ ought to go in 
any stage of the proceedings below, if the superior court see sufficient 
reason to suppose that the inferior court is exceeding, or is about to exceed, 
its jurisdiction (J), 

Prohibition after judyment and execution, — The king’s courts at 
Westminster,” observes Lord Coke, “ being informed either by the parties 
theiiiselvos, or by any stranger, that any court, temporal or ecclesiastical, 
doth hold pica of that whereof they have not jurisdiction, may lawfully 
prohibit the same, as well after judgment and execution as before (^*). 
If goods seized in execution still remain in specie in the hands of the 
bailiffs, or the sherifi’ or officer of the court, the writ may command that 
they release the distress, and restore the goods to the party from whom 
they have taken them (/). Cut when goods seized under an execution 
no longer exist in specie in the hands of the officer, hut have been sold, 
and the proceeds paid over to the execution-creditor, the suit in the 
inferior court is at an end ; everything has been done that can be done, 

(//) De Jfyhtr v. i^uven of Portugal, 3(H). 

20 Law J., Q. C. 4H1). Crompton, J., {j) Cox y, Maifor, rfr. if Litmlon, 32 

Mannintf v. Farquhanon, .')() l^aw J., Q. Law J., Kxch. 28.6; 1 H. ^ C. 338. 

13. 22. ’ {te) % Instit. (502. Kimpton v. Withy ^ 

(A) Ante, pp. (524-023. Jackson v. 1 L. M. A 280. 

UemmoiU, II Kxch. 300. Hardy v. (/) Fit/.. Na(. V»rov. -10a. Jones v. 
Walker, 23 Law J., Kxeb. 57. Owen, 18 Law J., Q. B. 8. 

(j) Joseph V. Henry, IJ) laiw J., (.}. II. 
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and no prohibition can then be issued or enforced, for there is nothing left 
to prohibit (m), 

“ If it appears/’ observes Lord Mansfield, “ upon the face of the pro- 
ceedings, that the court below have no jurisdiction, a prohibition may be 
issued at any time, either before or after sentence, because all is nullity ; 
it is coram non judice. But wheie it docs not appear upon the face of the 
proceedings, if the defendant below will lie by, and suffer that court to go 
on under an apparent jurisdiction, it would be unreasonable that this 
party who, when defendant below, has thus lain by, and concealed from the 
court below a collateral matter, should come hither after sentence against 
him there, and suggest that cbllatcral matter as a cause of prohibition, 
and obtain a prohibition against it after all this acquiescence in the juris- 
diction of the court below” (a). 

Prohibition wlw'e appeal lies, — It is no ground for refusing a writ of 
prohibition to show that the party applying for it has a power of appeal, 
or has appealed, against the decision of the court below, for “ the power 
of prohibition is in no case taken away by the privilege of appeal ” (o). 

Prohibition to the ecclesiastical courts to restrain their 2)roccedings in a 
matter or cans*' before tliein will be granted whenever it is shown that 
the court has done, or is about to do, something contrary to the general 
law of the land, or manifestly beyond the jurisdiction of the court ; but 
not to correct mere irregularities of practice fp), or misconstruction of the 
canons of tlie cliurch, in matters not affecting the rights and liberties of 
the subject at common law (y). 

The principle on ivhich the icrit goes to the spiritual courts as stated by 
Blackstone (?•), is tlie danger of a different decision of the same rights, 
and even of the same identical interests by difterent courts, an impro- 
priety, he observes, which no '^viso government can, or onglit to, endnre, 
and which is, therefore, a ground of prohibition ” (5). The writ is granted 
not only where a plain and manifest exc(jss of jurisdiction has been 
claimed or exercised by the court, but also in cases where, although the 
subject-matter is of ecclesiastical cognizance, yet the party w^ould receive 
some wrong or injury by the course of proceeding in the ecclesiastical 
court, or he deprived of some benefit or advantage to wliich the common 
or statute law would have entitled him. One class of those cases is, 
where such court is proceeding to try a matter wliich is triable only by 

(w») Denton v, ManlutU^ -‘W Law J., (;>) 2 Iiistit. Bull, N. I*. 

Exch. 171. Poe, m rc, 5 B. Ar Acl. 081. Gould v. Capp<*r^ 5 East, (105. 

(«) Buggin V. Bennett^ 4 BuiTr 20.17. Burder v. 12 Ad. A K. 201. Storu^ 

Yatet V. Palmer^ 1 D. & L. 288. Ld. partHf 8 £xch. 201 ; 22 Law J., Excii. 
Abinger, Roherh v. Hundiy, 3 M. & W. 13. 

122; ante, pp. 847, 84H. (zy) Titrkmarsh v. C/Mpnuin, 1 I). & L. 

(o) Ld. Donmaii, C. .1., Burder v. 732. 

Fefey, 12 Ad. A E. 20.3. Jarknon v, Beau- (r) Vol. iii. pp. 1 12, 1 13. 

mnnt, 11 Exch. ICO; 24 Law J., Exoh. (i) Burder v. / e/ry, 12 Ad. & E. 250. 

801. X / 
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the common law, as a custom, prescription, or modm. Another, where, in 
a case of spiritual cognizance, a collateral question arises which is not 
properly of spiritual cognizance, in which case the courts of common 
law oblige the ecclesiastical court to admit such evidence as the common 
law would allow {t ) ; as when a lease is ollered to be proved in an eccle- 
siastical court, and is rejected because by their law two witnesses are 
required ; or, for the same reason, where the fact in dispute is the pay- 
ment of a legacy. Another, where the spiritual court takes upon itself 
the construction of statute law, and decides contrary to the construction 
which is put upon the statute by the temporal courts. 

When the very groundwork and foundation of the proceedings of the 
spiritual court is the holding of a supposed church-rate to be a valid rate, 
which upon tlie construction of a court of coiniuon law is held to be no 
rate at all, in such case, in order to prevent the conflict which would 
arise from a decision taking place one way in the spiritual court, and the 
ojqiositc way in the courts of common law, a prohibition is allowed to 
b'O («)• 

It appears that prohibitions liave been granted whore the ecclesiastical 
court is i)roceeding to c()mi)el a person to contribute to the repair of a 
])uris]i churcb as an inhabitant whose land in the parish is on lease (a;) ; 
or whore a j)ersoii is cliarged in the parish where he inhabits in respect of 
land out of it (y) ; or wlicre a man who takes a standing in the market in 
one parisli, but dwells in unotlier, is sued for repairs of the church of the 
former parish (r) ; or A^liore one is rated in respect of land for ornaments (a); 
or where the rate is on some of the inhabitants only (h) \ or where tlie suit 
is to enforce an ancient rate, made some time before, and which had been 
made originally by coinmissioiiers of the ecclesiastical court (c) ; or where 
the bishop’s comiiiissiouors have made a rate, and the suit is to enforce 
it {il) ; or wliere the rate was made by the chu roll wardens without calling 
together the ]iarisliioiiers ; or for a parish rate for making and repairing 
a parish organ (<?). In all these and many other coses, the prohibition 
was allowed to issue, although the whole subject-matter of churcli-rates, 
and the enforcing of them, is witliin the jurisdiction of the spiritual 
court (/). 

A prohibition will also go to the ecclesiastical courts to prevent them 
from taking cognizance of any suit or proceeding for defamation and 


(/) lirevdon v. <?///, 1 Ltl. Rfiym. 31 1», 

m, 

(//) Jticfiards v. a Q, B. 

Kyre, C. J., Home v. Cnmdais 2 If. 111. 
ftaS. KlleiibnroiigbjC. J., Gould v. Cap- 
per, 5 Kast, 370. 

(arj Jvff rye's case, 5 llop. (i7b. 

(y; 17‘Vin. Abr., riioiiiinTioN, II. pi. 4. 


(r) 2 Roll. Abr., ib. pi. ft. 

{a) lb. K. pi. 1. 

{b) Ib. pi. U). 

(r) Blank v. Xetret-mh, 12 Bind. 327. 
(i/) Boyers v. Viivenunf, 1 Mod. 194 ; 
3 Mod. 8. 

(e) Anon. 13 Mod. 41(t. 

(/) rdvy V. Bnrdir, 13 Ad. 4: £. 311. 
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slander, or foP brawling in a church or churchyard ; which were forinerly 
matters of ecclesiastical cognizance (^), but have now been happily 
removed from the jurisdiction of the spiritual courts (A). 

Notwithstanding an appeal entered in a superior court of ecclesiastical 
jurisdiction, the writ of prohibition will go to the inferior spiritual court 
to stop the appeal, and all further proceeding in the matter ; for “ there is 
no reason,,” observes Lord Denman, “ for driving the subject to the 
expensive process of appealing from one spiritual court to another, to 
abide the chance of a repetition of the error, which, if committed, can at 
last be rectified only by prohibition, and may be so committed as to be 
placed beyond the reach even of that remedy.” If tlie party has appealed, 
the superior court not only may, but must, prohibit, wherever the error 
involving the want of jurisdiction is apparent upon tlio face of the pro- 
ceedings, ‘Hhough repeated adjudications to the same effect have been 
made in the courts iWIqw, and even after the solemn sentence of a spiritual 
court on final appeal ” (z). 

The writ of prohibition to restrain a cminty -court judge from further pro- 
ceeding in a matt'^r over which he has no jurisdiction, is a writ of right 
to which a par*^y is entitled ex debito justitiw» If the w’ant of jurisdic- 
tion appears upoi. the face of the proceedings, “ the courts of West- 
minster Hall have no discretion to award or refuse the writ, but are 
bound to award it ” (k). Ami if the defect does not appear upon the 
face of the proceedings, the facts and circumstances depriving the court 
of jurisdiction may be brought before the superior court by athdavit ; and 
the court is bound to issue the writ on fair and reasonable ground being 
shown for it (/). The writ lies only where the county court has assumed 
to act without or beyond its jurisdiction. It does not lie to protect an 
injnretl party from the consequences of a mistake mmle by the judge upon 
a qut*stion of fact (m), or in point of law (a). A mistake in the latter 
respect would, ordinarily speaking, be matter of error ; and the act creat- 
ing the county courts has taken away that form of remedy. Therefore, 
where the defendant having been summoned to the county court in an 
action for goods sold and delivered, set up as a defence that the plaintifi* 
had already recovered judgment against him for the same debt in another 
court, and the plaintiff admitted that it was so, and the county-court judge 
nevertheless overruled the defence, and gave judgment for the plaintiff, 


0/) Evans, ex parte, 2 Dowl. N. S. 72(\. 
(A) \H Sc 1» Viet. c. 41; 23 & 24 Viet, 
c. 92; bat braw]inf( by persons' in holy 
orders is still within tho cofi^nixanco of 
the Hpiritnal l ourts, ib. 

(i) Eutiiir V. Pe/ey, t2 Ad. ife E. 200, 
2ft3. mite V. Stnl, 12 C. D., N. S. 
iW3 ; 31 Law J,, C. I*. 2«h. 


(Jt) Burder v. Vefeg, 12 Ad. Sc K. 200. 

(l) Jackson v. Iir%Hmont, 11 Exob. 302; 
ante, p. 020. 

(m) Eobifieon v. Lcnaghan, 2 Excli. 
337. 

(») Lexden Un, v. Southgate^ 23 Law 
J., Exch. 310. 
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the court refused a rule for a prohibition, saying that the decision of thd 
judge was final, whether it was right or wrong (o). 

We liave seen that every judge of an inferior court must have some 
cause of action, charge, or complaint before him, into which he has 
authority to inquire, or his proceedings will be extra-judicial (p) ; but if 
a county-court judge having ‘a plaint before him for a cause of action 
within his jurisdiction, finds a verdict for the plaintiff witho«[t a particle 
of evidence to support it, this is, it seems, no ground for a prohibition (gr). 
It would be desirable, however, that there should be some means of pre- 
venting a verdict or judgment from being enforced under such circum- 
stances (r). 

If the claim in the county court is substantially for a matter excluded 
from its jurisdiction, but the plaint and particulars are framed so as to 
show a cause of action within its jurisdiction, the superior court will 
look beyond the record in the county court to ascertain the real nature of 
the claim (s) ; and if that appears to be not within the cognizance of the 
court, a proliibition will be granted. Thus, where a plaintiff in his plaint, 
and particulars sued for a debt of 18 /., for money paid and for loss of 
time in attending before magistrates for, and on behalf of, the defendant, 
and it ap])cared that the action was brought to recover expenses incurred 
by the plaintiff by reason of his having been wrongfully summoned before 
eertain magistrates at the instance of tlie defendant, it was held that the 
cause of action, if any existed, was for a malicious prosecution over which 
tlie county court hud no jurisdiction, and the plaintiff could not, by 
putting down the items of liis expenses and pecuniary loss, concoct a debt 
for the ijurpose of giving an apparent colourable authority to the county- 
court judge to take cognizance of the matter (/). 

If, under colour of proceeding upon a plaint for a trespass by false 
im[)risonmeiit, tlic complainant and the court proceed to try what is in 
substance and eflect an action for a malicious prosecution, a prohibition 
will issue to prevent any proceeding being taken upon the judgment. 
Thus, if tlic defendant, upon a suspicion of felony, has made a complaint 
and charg(j to tlie police, upon which they have themselves acted, and 
taken the plaintiff into custody, then, ns trespass for false imprisonment is 
not maintainable for that, but an action on the case, a prohibition will go 
to the county court, if it proceeds to try and give judgment. But where 
the defendant has expressly directed the constable to take the plaintiff 
into custody, and has thereby rendered himself amenable to an action of 
trespass for an assault and false imprisonment, and the plaintiff brings 

(«) Tojl V. Rajncr, 5 0. IJ. Smith J., F.xch. JUU. 

V. tifLtmtlnn, 11 .Mod. 7S. (rl Ami see, aute, pp. 025, 020. 

( p) Hopper, III re, ante, p. 5*18 ; and (*) Ante, pp. 024-020. 

8 CO ante, p. 007. (<) Hmt v. North Slug, HuU, Co., 2 H. 

( 7 ) LrxfUn Union v. Sunttujute, 20 Law & N. 451 ; 20 Law J., Exch* 874. 
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Ins plaint for that act of trespass only, the county court has jurisdiction 
to try it, though tlie other circumstances in the case would properly be 
the subject of an action for a malicious prosecution (n). 

If the plaint in tlic county court is for a debt or legacy, or share of a 
residuary estate bequeathed by will, and it appears that the money claimed 
is covered by a trust, and that the jilaintiff and defendant stand in the 
relative positions of trustee and cestui que trust, a prohibition will bo 
granted to prevent the county court from interfering with the execution 
of such trust (i^), for the county court has no jurisdiction over equitable 
estates and interests, and no power to enforce claims made upon a trustee 
by his cestui qne trust (.r), except where the trustee has stated an account, 
or ex[ircssly admitted a sum of money to be due to his cestui que trust (y), 
or where he holds a legacy with a simple direction to pay over the money 
to a person who is ca])i\ble of giving him a good legal discharge on 
receiving the amount (jg). 

If a plaintifl*, having one entire cause of action for an amount exceeding 
w'hat the county court is entitled to take cognizance of, splits his cause 
of action into divers causes of action, and fouiuKs thereon divers suits in 
the county corvt, a prohibition will be granted to stop the unlawful 
proceedings (a). But it is competent to a plaintiff to abandon the excess 
of his claim above 50/., in order to give the county court jurisdiction, 
by giving notice of abandonment to the defendant on or before the 
hearing of the cause (b) ; but the abamloninent must be made either by 
the plaiiitift' himself, or by some person authorised on his behalf. The 
judge has no power to make the abandonment at the trial as an act of his 
own, and if he does so all proceeding upon the judgment may be arrested 
by prohibition (c). 

We have seen that, in certain cases, a pluintift* in the county court 
may, by leave of the judge, sue in the district where the cause of action 
arose ; but that, to give the court jurisdiction in these cases, the whole 
cause of action must arise within the district, and that it is not enough 
to show that some material part of it arose therein (e/). Where divers 

(u) Chivjrs v. Savage, 0 Ell. A’ Bl. 701, nlmndoimient to be entered on the par- 
explaining Janes v. Onrreg. 2 L. M. & P. ticulars of demand, It. RO. 

474. Oiu'st V. Jratre/i, ante, p. (c) lliU, in rv, 10 Kxeli. 720 ; 24 Law 

(r) Beard v. Hinv, 10 W. Ji. -ir). Heir. J., Kxch. 1:17, Ifitjqier, in re, ante, p. 
stnn V. PhilUpps, 11 Exelt. 009; 2o Law 548. 

J., Kxf’h. laa. {di S. 00 of tlic Ktatiite 9 A, 10 Viet. 

(r) Ijfmgbnltom v. Longhotiorti, 8 £xch. c. 90, declan-H in ^>hat cases a summons 
20H; 22«Law J., Kxch. 70, may issue from the county court (ante, 

iy) AiUlisori on Contracts, 5tli edn. p. H44), and not s. 128, which merely 
pp. :i0, :17. gives a plaintiff the option of suing in 

{z'j Pears HVAinw, 6 Tlx^h. 830, tlm superior courts wliea the cause of 

(^o fitimhhf V, Athmyd, 17 Law .T,, action did not arise wholly, or in some 

lixch. 157. (’tdrhr»ade'» a ^Un\. {)]. nialcrinl p(iiiit. within the jurisdirtion 

liimplon V. WiUey, 9 0. B. 719. of the court where the defendant dwells 

(i») Imacx. Wyld, 7 Kxch. 103. Tho or carrieb on his husiness at the time of 
couniy-eourt rules require notice of the action brought, ante, pp. 927, 928. 
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acts have to be done before there is any cause of action, the cause of 
action arises in the district where the last act was done ; and if an action 
, is brought in apy other county court, the progress of the suit may be 
arrested by prohibition, unless the defendant dwells or carries on his 
business in the district, as previously mentioned (e). 

When a question of title to land, or to any incorporeal hereditament, 
is raised before the county court, or any other inferior tribunal, having 
no power to adjudicate upon the question (ante, p. 846), it is the duty of 
the court, as we have seen, to inquire into the facts, so far as may be 
necessary to enable them to ascertain whether the title really does come 
ill question ; but if they come to a wrong conclusion, and proceed to hear 
and adjudicate when they ought not to have done so, all proceedings 
upon the judgnicnt may be stayed by prohibition {/). 

A county-court judge can neither give himself jurisdiction where he 
has it not, nor deprive himself of jurisdiction where he has it, by an 
erroneous decision on a matter of fact. A writ of prohibition sometimes 
i.^snes to a county-court judge to prohibit him from jiroceeding in one 
direction, in order to compel him to exercise his judicial functions in 
aimtlier direction, where ho has declined jurisdiction, and was wrong in so 
doing (</). 

Where a county-court judge having heard, and adjudicated upon, a 
plaint before liim, and given a verdict for the defendant, afterwards and 
after the judgment had been recorded, and the parties had left the court, 
rescinded liis decision, and ordered the cause to be adjourned to the next 
court, and then gave judgment for the plaintiff, it was held that, having 
decided tlie case in the first instance, he was functus officio, and could not 
afterwards alter liis judgment; that he had therefore exceeded his 
authority iu giving the second judgment, and that a prohibition must go 
to restrain jdl proceedings tliereoii. IJiit the judge may alter his judg- 
ment before it is recorded, and the record may be amended to correct a 
mistake, provided it be done the same day, and at the same court, in the 
presence of the parties (//). 

If a county -court judge has entertained an application for a new trial, 
and }»n)noimecd his decision upon it, and entered his judgment of record, 
he cannot rescind his judgment and entertain a fresh application (i). 

A prohibition cniuiot be issued ^ the county court after execution, 

(r) Ante, p. 8U. liarnes w MarslutUf /nVA/#*, niite, p. 845. • 

18 Q. H. 785. Jhirkfrif wHuuh, 5 Kxch. (tf) Ifarrfy v. jrMvr,23 Law J., Exch. 
43. fPWe V. ShrrhloH, 21 Law •!., Q. B. 67. 

200. Aris V. Otrh/ird^ ante, p. 844; and (A) Jones v. Jones^ 17 Law J., Q, B. 
see Nriveowhe v. De linns, 2!) Law J., Q. 170. 

i>. 4. (/) Mossop V. (ll. Xoriherit Rail, CV»., 

(,/’) Thompson v. Imjham, Chews, 10 0. B. 580. (It, North, dre, y, Mossop^ 

lioirutfd, p,810. Knowfess, lloUivn, 17 ib. 130; 2 Jur. N. S. 21. 

21 laiw J., Kxeli. 223. Lawjhrd v. Par^ 
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and a lovy aAd a payment of the amount thereof to the execution-creditor 
for the action is then at an end, and there being no further proceeding 
to be taken in the matter, there is nothing to prohibit {k). 

Whenever objection is taken to the jurisdiction of a county-court 
judge, it is his duty to set out the facts upon the record, so that the 
superior courts may see the grounds upon which ho proceeded, and the 
subject may not be left without the redress to which he is by law 
entitled (/). He ought to assist parties in obtaining their right to a 
decision of the superior court (in). 

Prohibition to the Lord Mayor^s Court cannot be issued when the 
.question of jurisdiction depends upon a matter of fact })roper for the 
determination of that court, and the want of jurisdiction docs not appear 
upon the face of the proceedings ; for by the Mayor’s Court of London 
Procedure Act («) it is enacted, that “ no defendant shall be permitted 
to object to the jurisdiction of the court, in or by any proceeding what- 
ever, except by plea.” Where, therefore, a person was sued for a debt in 
the Lord Mayor's Court, and it appeared that no part of the cause of 
'action arose within the locality over which the court had jurisdiction, it 
was held that the defendant must raise the objection to the jurisdiction 
by plea, and that the court must decide upon it, and that a prohibition 
to prevent it from so doing could not be granted (o). 

Proceedings in prohibition , — By 1 Wm. 4, c. 21, s. 1, it is enacted, that 
an application for a prohibition may be made on aflidavits only, and in 
case the party applying shall be directed to declare in prohibition, the 
declaration shall be expressed to be on behalf of such party only, and not 
on his behalf and that of the Crown, and shall set forth in a concise 
manner so much only of the proceeding in the court below as may be 
necessary to show' the ground of tlie api>licatit)n, and shall conclude by 
praying a writ of prohibition ; to which declaration the party defendant 
may demur or plead such matters as may be proper, to show that the 
writ ought not to issue, and the party in whose favour judgment shall be 
given shall be entitled to costs, &c.; and in case a verdict shall be given 
for the party plaintiff, it shall Ikj lawful for the jury to assess damages. 

“ The legislature,” observes Erie, C. J., “ has not given us the slightest 
intimation what kind of damages is here meant. Perhaps wliat was 
intended was to give damages in case execution had issued in the court 
below, and the goods of the plaintiff in prohibition had been taken by a 

(A) Denton v. Marshall, Law J., 0 Kxch. 102, Jackson v. Beaumont, 11 

£xch. 01 ; I H. it C. (154. Pov, in re, ib. U03. 

5 B. it Ad. 081. Rohinmn v. Lenngluin, (/#) 20 «t 21 Viet. c. civil. 8. 15 (local 
2 Excli. ans. and perHoiial). 

(/) Parke, B., Bears v. Wilson, 0 Kxch. (o) Manning v. FarguJutrson, 30 Law .T,, 

Q. B. 22. Cox V. Mayor, Jbe, of Lomlfm, 
(m) Martin, B., Munyean v. Wheallvy, 1 H. ds Colt. 338; 32 Law J., Exch. 286., 
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proceeding which afterwards turned out to be contrary to law. 1 am, 
howerer, clearly of opinion that the legislature did not intend that the 
plaintiff, who declares in prohibition, should recover as damages the 
costs of the proceedings in an ecclcsiastial court upon a verdict in his 
favour ” (p). 

The application for a prohibition may be made to either of the superior 
courts, or to a judge at chambers; but, except under special circumstances, 
it should be made to the latter in .the first instance, as well in term time 
as in vacation. The affidavit used in moving for the rule should set 
forth the facts necessary to support the application, and should be 
entitled in the court to which the judge before whom the application is. 
made belongs, but should not be entitled in any cause (^). But after 
a rule has been granted, the affidavits used in showing cause may be 
entitled in the cause (r). The judge’s decision, if he refuses a rule, may 
be reviewed as in ordinary oases (js). 

The imle or summons to show cause why a m'it of prohibition should not 
issue to a county court operates as a stay of proceedings in the cause, if 
the superior court or judge so directs, until the determination of the rule 
nr summons, or until the superior court or judge thereof otherwise orders; 
and the judge of the county court is reciuired to adjourn the hearing of 
the cause until the matter is detemined. When the writ is issued to 
the judge of the county court, the matter is now finally disposed of by 
rule or order, and no declaration or further proceeding in prohibition are 
allowed (/). 

Notice of the issue of the writ must be given to the opposite party, and 
the writ Uxlgcd with the registrar of the county court, when the writ is 
issued to that court, two clear days before the day fixed for the heanng 
of the cause, or the judge may order the party obtaining the writ to pay 
the costs of the day, unless some order respecting costs has been made by 
the judge or court above (w). 

Refusal of writ when fniah — When a superior court, or a judge thereof, 
has refused to grant a writ of prohibition to the county court, no other 
superior court or judge can grant the writ. But the party going before 
a judge in the first instance, may appeal from his decision to the court, 
and a second apjdicatioii may be made to the same court or judge, 
on grounds dificront from those on which the first application was 
founded (a:). 

f;>) White V. Steel, C. B., N. S. 2S5; (/) 11) & 20 Viet. c. 108, ss. 40, 42. As 

?)2 J., C. P. 2. to costs in the county court*, ib. ss. 40, 

((/) Evans, cx parte, 2 D., N. S. 410; 41. As to prohibition in copyright cases 

12 Law Jm Q. H. 08. in the county courts 21 & 22 Viet c. 70, 

(r) hreednn v. Capp, 9 Jur, 781. s. 9. And see Arch. Pr., PRoniumON. 

Corner’s Crown Pr., Vhohidition. (m) 19 ife 20 Viet c. 108, s. 41, 

(«) 13 & 14 Viet c. 01, 8. 22, Chiit («) Ibid. s. 44. 

Arch. Pr., Prohijjition. 
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Of the setting aside wntsof prohibition issuing mU of Chancery, the 
Petty Bag OiBco and Enrolment in Cliancciy Amendment Act, 1849 
(12 & 13 Viet. c. 109), it is enacted (s. 89), that in eveiy action, snit, 
and proceeding on the common-law side of the Court of Chancery, it shall 
be lawful for the superior courts of common law, and the judges thereof, 
and they are thereby rcquiretl to hear and determine all matters and 
applications incident to such actions, ilc. ; and it has been held that the 
superior courts have jurisdiction under this statute, to sot aside a writ of 
prohibition improperly issued out of the Court of Chancery to a county 
court (y). 


8ECTION HI. 

OF THE REMEDY VY CEUTIORARI. 

The writ of certiorari is a writ is.sucd out c*f Chanc(M*y, or out of llie 
Court of Queen's Bench, or some one or other of the Quoon's courts at 
Westminster, for the purpose of removing sonic cause, suit, or proceeding 
from an inferior to the superior court, either for the purpose of e.xaniining 
into the legality of the proceedings, or annulling or quasliing an order 
or judgment of such inferior court given in a matter over nhich the court 
had no jurisdiction, or for the purpose of giving a defeinhint, sued in such 
inferitir court, surer and more certain justice before a higher tribunal. 

Where the inferior court has jurisdiction ti> try the cause, but it is 
sought to remove it on the ground tliatjt is a fit matter for tlie ileeision 
of a superior court (t>ost, pp. 9fi0, 9C1), the writ must be obtained 
and served before issue has been joined in the inferior court, and l»efore 
the first juryman has been sworn (^), except in those cases where the w'rit 
is applied for with the view of enforcing in the superior court the judg- 
ment of an inferior tribunal (a). 

Where the hferior court has no jnrisdictiony on tlic otlicr hand, over the 
cause or matter brought before it, the writ may he applied for after judg- 
ment and execution (ante, jip. 9*19, 950), if the want of jurisdiction 
api>cars upon the face of the proceedings, or c.\cej»tion to the jurisdiction 
was tajeen at the trial, and the circumstances depriving the court of 

(y) Hadtlclcy v. Ihmtntty 1 Kxcl). oOB ; A* L. 

Chiu. Arch. l*r., part xii. («) Chilt. Arch. Pr., CKiiTionATir. A 

[z) 4a EUz. c. r>, s. ‘4; .Jnc. I, county-court judgment is not removable 

ft. 2. Laveruck JJenn, 1} M. Jk >V. 02, for the purpose of having oxeuutioii 
Holroyd, J.. mikcr v. r/mm, 7 D. & It. thereon, Moretnn v. 10 Exch. 7U7 ; 
772. Williftins, J., Kemp v. nulue, A 1), Law J., Exch. 100. 
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authority in the matter were brought to the knowledge of the judge (ante, 
pp. 548, 649, 698, 599), and the objection was improperly overruled, and 
judgment wrongfully given against the defendant (ante, pp. 549, 561, 
625, C26) ; but where the want of jurisdiction does not appear upon the 
face of the proceedings, and nq objection to the jurisdiction was raised by* 
the defendant in the court below, until after the matter had been decided 
against him (ante, pp. 598,, 599, 847, 848), or the defendant has failed 
to draw the attention of the judge to the facts and circumstances depriv- 
ing him of jurisdiction, the court will not, as wo have seen (ante, pp. 548, 
549, 610), grant the writ, or interfere in the matter. Thus, w'here an 
application was made for a certiorari to bring up an order of sessions for 
payment of costs, for the purpose of ([uashing it, on the ground that the 
costs were taxed after the sessions had expired, and the authority of the 
court had ceased (/»), but it appoaro<l that the a[>plicant had attended the 
taxation, and made no objection thereto whilst it was going on, it was 
held that he had waived his right to object, and had no claim to the 
writ (c); for wherever a party makes no objection to the jurisdiction of the 
court whilst the case is proceeding, but apparently acquiesces, and suffers 
the court to act without protest or objection, as if it liad jurisdiction 
down to actual judgnient, it is then too late to apply for a certiorari, 
unless tho defect appears upon the face of the proceedings (f/). 

Gvounth for the mue of the writ may be established either by showing 
that the inferior court had no power to adjudicate upon the matter 
brought Ixjforo it, or that it has exceeded its authority in adjudicating 
upon it, and that objection was taken to tho jurisdiction before the court 
gave judgnient in the matter (e), or that difficult and important ipiestions 
of law will arise, and have to be decided, or that a fair trial cannot be had, 
or an impartial jury be obtained, or that the judge or magistrate who has 
adjudicated ha^l swie personal interest iii the subject-matter of the suit 
or proceeding (/). A certiorari is never granted where a procedendo 
cannot be awarded. Where, therefore, a magistrate gives notice that he 
objects to bo sued in the county court (ante, p. 635), and by so doing 
puts an end to the proceedings there, he cannot afterwards remove them 
into tho sui)enor court (//). 

Tho writ lies at common law, as wo have seen, for tho purpose of 
removing convictions and orders of magistrates made without jurisdiction, 
although the writ is cxprcs.^ly taken away by statute (ante, pp. 622, 623), 
for a legislative prohibition of removal by certiorari applies only to cases 


(ft) lletj. V. Lontf^ I (^. U, 7 10. 

(r) Watkins, rje parte, 10 AV. H. 240; 
ante, pp1 847, H-18. Freeman v. Heatt, 
ante, p. 848. 

(d) IWes V. Pahner, 1 I), itr L. 288. 


(f) Jiecs V. Williams, 7 Kxch. 51 ; ante, 

pp. S48, nos, ai)}). 

(/) Ileg, V. Suffolk, 18 Q, B. 416 ; ante, 

p. fil)0. 

(g) Wes/ati V. Sneg^, I IT. it N. 708. 
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which the inferior court has anthoritj to try, and not to caused which are 
not within the cognizance of the inferior tribunal (A). . 

Upon an inqumtion of damages before the sheriff y wliere the jury have 
included in their estimate of damages matters which were not the proper 
mibject of compensation, and which they had no power or authority 
to consider, the writ lies to bring up the inquisition and proceedings for 
review by a superior court, and the excess of jurisdiction may, as we have 
seen, be shown by affidavit, and need not appear upon the face of the 
proceedings («). 

Certioran to remove causes from the county couvty where the court has 
jurisdiction to try the cause, and the claim does not exceed 5/., can only Itc 
obtained in cases which the court, or a judge, deems fit to be tried in the 
superior court, and where tlie party applying for the writ gives security, 
to be approved of by one of the masters, for the amount of the claim and 
the costs of the trial, not exceeding in all 100/., and assents to such 
terms as the court or judge may think fit to impose (A). When the 
claim in the county court exceeds 5/., end the court lias jurisdiction over 
the snhject-mjit*er of the action, the issue of the writ is discretionary 
with the judge of the superior court to whom the application is made, and 
is not a matter or right. It is to be granted upon such terms as to pay- 
ment of costs, and giving security for debt or costs, or such other terms 
as the judge shall think fit. 

The statute 13 & 14 Viet, c. 61, s. 14, giving a right of appeal to 
some one or other of the suj)erior courts, from the decision of the county- 
court judge, in cases where the amount claimed exceeds 20/. (post, p. 06 J ), 
and enacting (s. 16) that no judgment, order, or determination of any 
judge of a county couil, nor any cause or matter brought be1()re liim, or 
pending in his court, .shall be removed by appeal, motion, writ of error, 
certiorari, or otherwise, into any other court whatever, ®ve and except in 
the manner and according to the provision thereinbefore mentioned, docs 
not affect the right of removal by certiorari, where the damages claimed 
exceed 5/. ; for by s. 2 of the statute it is declared, that that act, and the 
act of 9 <& 10 Viet. c. 95, shall be rea<l and construed as one act, just the 
same as if the several provisions of the former statute, not inconsistent 
>yith the provisions of the later statute, were repeated and re-enacted 
therein. 

The proidsion of the act of 9 & 10 Viet. c. 95, is by no means incon- 
sistentV* observes Parke, B., “with the riglit of appeal given by 13 & 14 
Viet. c. 61, ss. 14, 15. They may both well stand together, and, there- 

(A) Jteq, v.^ Badger^ 0 EH. <1; Bl. 137. (i) Penny, in re, auto, p. 600. 

As to eases in which the writ is not (A) 13 fiO Viet, c.^ 108, 8. 33. As to 

tnken away by statutoiy prohibiUon, sec, the modo of giving security, see ss. 70, 
aiitQ» pp« 0*^3, 024. 7i. 
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fore, the last*zmmed statute is to be read as if that olause werO'^ in it'^' (l)«^ 
The writ of certiorari, therefore, for the removal of a cause fronv ^^e 
county court, where the damages claimed exceed 5Z., is untouched by the 
stat. IS & 14 Viet. c. 61, s. 16 (f»). When the writ is sought for on 
the gFOund that the county court has no j*urisdiction in the matter, it ia ' 
^ntable eas dedtto justitia, and as a matfer of right, on fair ground being 
showm for contending that the court has no jurisdiction (n). 

0/ the concurrent remedy by appeal and by certiorari . — By IS & J4 
Viet. c. 61, 8. 14, a right of appeal against the decision of the coiipty^ 
court judge is given, whenever the amouwb recoverable by action in the 
county court exceeds 20/., and the defendant is “dissatisfied with the 
determination of the court in point of law, or upon tbe admission or 
rejection of any evidence ; ”^but notice must be given within ten days to 
the opposite party, or his attorney, and security must alsb be given for 
costs (o). It is not the amount for which the action is brought that 
dotemiines the right of appeal, but “ the amount recoverable,” or the sum 
that may reasonably be expected to be recovered (/?). 

The statutory power of appeal does not, as we have seen, in anywise 
abridge the common-law right of a party to a certiorari (g) ; and if an 
appeal has becu actually entered, a certiorari may nevertheless be obtained 
for the purpose of -annulling an order or judgment on the ground of want 
of jurisdiction, or excess of jurisdiction (r). . 

The applkation for the tirit should be made to a judge at chambers in 
tbe first instance, and not to the court (s) ; and an appeal lies from Jiis 
decision to the full court. A certiorari to remove a plaint from the 
county court may issue on an ftr Application, without notice to the 
opposite party (/) ; but when it is sought for to remove an order of justices, 
or an order of sessions, six days’ notice of the application must be given in 
the manner previously mentioned, to the justice or justices making the 
order, or to two justices present at the sessions when the order was 
made (n). The application must be made by, or in the name of, the party 
aggrieved by tlie order or proceeding, and not by some other person, not 
being bis attorney or agent duly authorised to act on his behalf (v). 

AJitlavits ivhen necessary. — When the application for the writ is 
founded on the want of jurisdiction, and the defect appears upon the faco- 

(/) Parker v. 77m/. ifr Ejr. Haif. Co. , 0 ante, p. U52. 

Kxch. 184 j ‘.iO Law 1., Kxrh. 112. (s) Ilohertson v. Womack^ 19 LaW J., 

litnoktmn v.^WVw/ifiwi, 20 Law J„ Q. B. Q. B. «‘M37. Bowen y. JE^vaits, 3 Kxcfei. 111. 
278 ; 2 L. M*. P. 233. Staples v. jtceui. Death Ins. Co..^ 10 W, R, 

(m) fioxw Green. 9 Kxcli. 503. 69; and see Comer’s Crown Pr., Cer- 

(a) Jackson Jieammnif I i Exch. 300; ^ Tioiuui. 
ante, pp. 843-848. (/) Siftnonds v. Dimsdah, 2 Kxch. 683. 

(o) 13 & 14 Viet. c. fll, R. U. (It) Ante, p. 624. Beg. v. St^folb, 18 

(p) Mayer v. Burgess. 4 K11. & Bl. 066. Q. B. 410. 

(t/l Ante, pp. 34, 020, 036. {v) Beg. v. Biall, 11 Ir. 0. L. B. 280. 

(r) Jackson v. Beaumont^ 11 Kxch. 300 ; 

3 Q 
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of the proceedings, an affidavit is not necessary for the support of the 
application; but every suggestion that docs not appear upon the face of 
the proceedings, but is collateral and out of the proceedings, ought to be 
verified by affidavit (.r). All the material facts of the case should be 
stated by affidavit, that the judge may be able to impose such terms upon 
the parties as ho, in the exercise of his discretion, may think requisite (y). 
The rule for the writ is absolute in the first instance (z). 

Notice of the issue of the writ must be given, and the writ itself lodged 
with the registrar, as in the case of the issue of a writ of prohibition («). 

The effect of the issue of 4ilie writ is to stay all proceedings in the 
inferior court, if the superior court or judge thereof so directs, as in the 
case of the issue of a jirohibition (h). It is the duty of a county-court 
judge to receive and yield obedience to the writ, and do all that is necessary 
to be done for the removal of the cause ; and if he fails to do so, the court 
will issue an attachment against him (c). 

The effect of the refusal of a urit 'f certhraj'i, and the power of making 
a second apjilication, is the same as in the case of the application for a 
writ of prohibition (</). 

Proceedit js after removal. — After the cause has been removed by 
certiorari, the jiIaintilT may proceed or not, as he thinks fit (c). 

Quashimj of the urit — J^roccdemlo. — If the writ of certiorari has been 
ini]m>vidently issued in a case nhere it did not lie (/) ; or if it has been 
misdirected, or is otherwise bad in hnv; or if it appears from the admission 
of the ]>arty suing if out, that he issued it merely for purposes of 
delay (y) ; or if it is shown that the rules and practice of the court have 
not been complied with, the writ may b(i quashed, and a procedendo 
awarded, which is a writ sending the case back for trial to the inferior 
court. The writ of procedendo may be granted e.v parte by a single 
judge at chambers: and it is in liis discretion whether the order for the 
issue of the writ shall be made upon a suminons to show cause, or 
immediately (/;)• I'l^c writ of procedendo may, in its turn, be cpiashcd, 
and the cause again remanded to the superior court, on the ground that 
the procedendo itself has been improvidently awarded (/). 


(.r) Jhujijin v. lien nett, 4 Hun’. ‘40:17; 
ante. |)p. (>24-(r40, (>60. Coinur’s Crown 
Pr., Affidavit*^. 

(//) Parker v. ISrUl, A F.jr. Rail. On., 0 
Exrh. 184. 

{:) Pntrsny v. Gofnlay, R l^owl. 005. 
iJotrdintj v. Ot. West. Rail. Co., 3 Jur. N. 
S. 

(a) 19 A- 20 Viet. c. 108, s. 41, ante, 
p. 057. 

Ch) Ibid. «. 40, ante, p. 057. 

(c) Munjean v. Wheatlry, 0 Exeb. 88, 


itl) 10 A 20 Viet. e. 108, s. 44, ante, 
ji. 057. 

(et (Jnrton v. tit. Westtrn, Ac., unto, 
p. o:il. 

(./') Rees V. WiUiamn,*<l\ Law J., Exch. 
24. 

(y) Lnndens v. Shiel, S Powl. 00, 

(A) Rty. V. iSrai/i‘, IH Q. H. 773; 21 
Law J., 0. 221. Center’s Crown Pr., 

PiiocKiiEsno. 

(i) Chitt. Arch. Pr., CRRTioitAiu. 
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CHAPTER XXIV. 

OF THE REMEDY BY MANDAMUS. 


Skction I, — Of the remedif by mandamus 
for the vituiicalioH of rights and the en- 
forcement of the pcrfomiance of public 
duties, — Tho pivi’ojjativo writ of man. 
damns — I^Fanduinus to judicial ofticers 
to licar and adjudicate — Mandamus 
to ministerial oflicers, and to oveiseers 
and rectors — Of tlie granting of the 
•writ wlicre there is another remedy — 
Mandomus to compel the surrender of 
piililie documents, to restore to a 
]ml)lic freehold oflico — How a free- 
hold ollioo may ho forfeited and va- 
catod — Otiicos liold at will — ^'isittttorial 
power excluding ih(» proceeding by 
mandamus — Mandamus to restore the 
name of a medical practitioner to the 
medical register, to test the \a]idit,v 
of an election, to elect corporate and 
public ollicers. to oiiforco an appoint- 
ment. to a jiuhlic. or con^orate oflice, 
to muko culls, to levy rattjs and dis- 
cliJirge judgment-debts, ttc., to mako 
compeiisatioTi for lauds tuki'ii ami in- 


juries inflicted in the exercise of 
statutory powers — L&ch^s and delay 
in applying for the writ — Proceed- 
ings upon a mandamus •— Conditions 
j)recedent to the issue of the writ— 
Parties to whom the w'rit is to be 
directed — Service of the writ — Time 
for taking objections — Pleas to the 
return — Damages and costs — Actions 
and informations for a false return — 
Judgment non obstante veredicto— 
Attaclnmmt for disobedience of per- 
emptory writ. 

Section ii. — Of the claim to a writ of 
mandamus iu an action at common tow. 
—Of the union of an action in respect 
of a private injury w'ith a claim for a 
mandamus — Actions in, which a claim 
for a mandamus may be sustained — 
Actions in which a claim for a man- 
damus cannot bo sustained — The de- 
claration in the action — Pleadings — 
Damages — Costs — Orders for the rec- 
tification of registers of sliareholders. 


SKCTION I. 

or T1I£ RKMEDV IlY MANDAMUS FOR THE VINDICATION OF RIGHTS, AND TllF. 

KNFOHCKMENT OF TllK PERFORMANCE OF PUDLIC DUTIES. * 

71 ie prerogatwe writ of mandamus is a writ issuing in tlio Queen's 
name from tlic Court of Queen's Bench, directed to some chartered, cor*- 
poratc, or public body, or ollicial person, commanding tlio performance of 
some public act, or duty, therein specified, in the performance of which 
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the party claiming the writ is interested, or by the non-performance of 
which he is aggrieved or injured (k). It was termed a prerogative writ 
because the power to award it rested with the justices of the Court of 
Queen^s Bench, in which court the sovereign is supposed to be personally 
present (/). Through the medium of this writ the Court of Queen's 
Bench exercises a vigilant control over all public officers, corporations, 
and chartered companies, and persons intrusted with extensive powers 
for public purposes, and enforces the exercise of such powers within rea- 
sonable limits, more especially where there is no other efficient or con- 
venient remedy (?»). 

Mandamm to enforce statutory^ corporate, and public duties and obliga- 
tions, — Whenever the law requires a thing to be done, and the public at 
large are interested in the doing of it, a mandamus will go to order it to 
be done by the party upon whom the obligation of doing it is imposed. 
If he is to act according to his discretion, and he will not act or even 
consider the matter, the court may compel him to put himself in motion 
to do the thing, though it cannot control his discretion (7*). Permissive 
words, authorising a thing to be done, arc often held to be directory and 
compulsory, '’hen the power or authority has been given in order that it 
may be exercised for the public benefit (o), and the public interests mani- 
festly require the authority to be acted upon. 

Thus, where the charter of iiujorporation of an ancient town, con- 
ferring various municipal privileges on the town, provided “ that the 
mayor and jurats may, for the future, hereafter have and hold, and have 
power to hold, a court of record, to hear and determine all ]deas, actions, 
complaints, &c.,'’ it was held tliat the words were compulsory, and tlmt 
they were bound to hold tin? court for the benefit of the inhabitants (p). 

But permissive words will receive their natural meaning, and will not 
be made obligatory, unless it plainly apjK*ars from the general context of 
the instrument in which tliey arc found that they were intended to be 
obligatory, or unle.ss it be shown that the public interests manifestly 
require such a construction to be ])ut upon them. Bnihvay acts, incor- 
porating railway companies, and authori.sing the construction of a rail- 
way, are, in general, merely permissive. They confer extensive powers for 
the compulsory purchase of land, and the construction of works for the 
benefit of the public, but it is, in general, discretionary with the companies 

whether they will exercise the w'holc or a poi tion of these powers, or 

« 

{k) Jley, V. Chichester (Bishop of), 29 Justices, 14 Knst, aOr». Rex v. Cumber- 
Law J., Q. B. 23; fl Jur. N, S. 120. land Justices, 1 M. 6c S. 194. 

Briiffjs, ex pnrte, 28 ib. 272. (o) Coin. Dig., Paiu.iamknt, R. 22. 

(0 Coin. Dig., Maniumi's. A. (p) Rex v. .Ifayor of Hustings, 1 I). Sc 

(m) lA Denman. C. J., Retj. East, R. 148; h B. & Aid. fli)2, n. Rex v. 

Co. iiScfi*; Co., 10 Ad. A’ K. i>31. Averiug Atte, Bower, ib. 001. Hex v, 

( n) Beat, J Rex v. North Riding, de. Wells ( of), 4 Dowl. 1*. C. 062. 
Jutdkes, 2 B. A C. 201. Rex v. Kent 
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refrain altogether from using them (^). And when the words of a statute 
or charier are imperative, and command the thing to be done, it is, never- 
theless, a good excuse to show that circumstances have arisen rendering 
the exercise of the statutory power and command impracticable (r). 

Mandamus to judges, magistrates, and judicial officers, cmnmanding them 
to hear and adjudicate, — We have seen that, by 11 & 12 Viet. c. 44, s. 5 
(ante, p. 628), ’more simple means (by rule to show cause, ante, p. 628) 
than the ordinary remedy by mandamus have been devised for compelling 
justices of the peace to exercise the duties of their office, where the 
legality of their proceedings is likely to be called in question, and they 
refuse to act by reason of doubts entertained by them as to the extent of 
their authority and jurisdiction. The proceeding established by this 
statute is cumulative upon the ordinary cornmon-law remedy by manda- 
mus which still goes to courts of quarter-session, recorders of boroughs, 
justices of the peace, and judges of inferior courts of record, other than 
county-court jwlges, to compel them to fulfil the duties of their several 
offices, and receive, hear, and adjudicate upon an information, claim, or 
dispuic brought before them, and which they have refused to hear and 
adjudicate upon, from some erroneous view of the law, or of the extent 
of their powers and jurisdiction (s); but where they have entered upon 
the matter and given the parties a hearing, and have decided, the court 
will not, by mandamus, review their decision, or compel them to rehear 
the case on the ground that they have come to a wrong conclusion in 
point of law (0. That must be done on appeal, where an appeal is given, 
or on a case stated for the opinion of the court (?i) ; for “ the Court of 
(Queen’s Bench has never, in cases of applications for a mandamus to 
judges or courts of a judicial character, assumed a power to do more than 
to direct them to hear and decide ; it has never dictated to them in 
what manner they are to decide ” (j). 

The writ of mandamus formerly lay against a county-court judge to 
compel him to hear and adjudicate upon a claim, and give judgment upon 
a verdict (?/). But, by the County-Court Acts, the remetiy by mandamus 
against a county-court judge, or any officer of the county court, for refus- 

( 7 ) York \orfh Mhf. llaii. Co. v. The (t) Milner^ ex parte, 15 Jur. 1037, 

Quern, I 111 . Hill ; T-t liUW J„ Q. Itft/. v. Lvierster Deputies, 15 Q. B. 674, 

li. 225. h'l. irrstern UaiL Vo. v. Tiie Jietf. v. Goodrich, Ifl Law J., Q. B. 413. 
Queen, 1 Kll. & Bl. ^74. Krle, J.. Iteff. Reg. v. Rtanshard, 13 Q. 11. 325. . Reg. v. 
\. North Mid. H. t'o., I Kll. & 111. 203. Liverpool Recorder, ^10 Law J.. M. C. 37. 
Rejr\. Rinn, Van. Nuv., 2 W. 111. 708, Butler, ex parte, 1 Jur. N, S, 70f, Reg, 

(r) Reg. V. Loud, Norths n\>st. R. Co., v. East Riding Just., 13 Jur. 447. 

10 Q. Jl. HH4. Reg. v. Jnibergote, de,, (u) Reg. v. TYest Riding Just., I New 

1 Kll. & 111. 381 ; 22 Law J., Q. U. 191 ; Sess. Cos. 247. 

portt. p. 984 . {x) Cockbiirii, C. J., Cfu*k, ex parte, 

(«) Reg. V. Richards, ante p. 027. 20 Law J., Q. 11, 08; 0 JUT, N, S. 224. 

Re4f, V. Rii'hmond Recorder, 1 Ell. HI. & Bird, ex parte, 28 Q. 11. 223. 

J'Ui. 253. An to the belter and more (y) Reg. v. Richards, 20 Law J., Q. B. 
eflbctho remedy, SCO ante, p. 532. 352. Bronfre v. Sir. 1 IS. 



9(56 


THE LAW OF TORTS— REMEDY BY MANDAMUS. [CIIA1\ XXIV. 


ing- to do dn act relating to the duties of his office, is taken away, and a 
different remedy, by rule to* show cause and order of court, is substituted 
in its place (^). 

What amounts to a refusal to hear and adjudicate. — Wliere the recorder 
of a borough refused to hear articles of complaint exhibited against a 
clerk of the peace, under 5 & 6 Wm. and Mary, c. 21, s. 5, and 5 & 6 
Wm. 4, c. 76, s. 103, on its being stated to him that the articles did not 
charge the clerk with misconduct in his office, the court intimated that 
he ought to have received the articles of complaint, and adjudicated upon 
them, but that if he had received thorn and considered them, and had 
decided that they did not Oharge the clerk of the peace with any mis- 
conduct in his office, and did not disclose any valid ground for his dis- 
missal, supposing the fficts stated in them to have been proved before 
him, the court could not interfere with his decision (a). The recorder 
has jurisdiction to inquire into the general conduct of the clerk of the 
peace, as well out of his office as in his office, but he cannot suspend or 
discharge him for misbehaviour out of the office, unless it be proved 
before him that the clerk has been convicted of some public offence, 
rendering hi’^i publicly infamous, and unfit to hold any public office (A). 
Where justices Dr judicial officers have begun to hear a complaint within 
their jurisdiction, they are bound to hear the whole of the evidence 
offered, and have no right to stop a com[)lainant and prevent him from 
bringing his whole cause of complaint beh)re them (r). 

A mandamus will go to the lord of a manor to compel him to hold 
a court baron, and to the homage to present conveyances of burgage 
tenure (^/) ; also to hold a court lect to swear in a constable, or to admit 
persons entitled to a franchise (r; ; also to a corporation, to permit a 
court lect and court baron to be lield, according to immemorial custom, in 
the town-hall (/) ; also to justices of the j>eaco, to hear and determine a 
complaint against overseers for not properly accounting (< 7 ), to examine 
and allow overseers’ accounts (4), and to swear them to their accounts (0 ; 
to proceed against a quaker for a churcli-ratc (^’), to summon parties f(5r 
not paying (/), and to issue distress-warrants for levying i) 0 (jr-rates (?//-). 

(z) 10 S: Viet. e. lOH, s. 4.*j ; 2\ & A E. 

Viet. c. 74, s. 4. Furber, ex pnriv.^Zl (/) 7?rr v. (irrnithnm, 2 W. 111. 710. 
Jjiw Excli. t.’JJJ. Jardiiie v. Sniiih^ H Rex v. Hrhester Rniiiff'Sf tt'C.y 2 J5. A C. 
W. R. 404. Whitehead v. Pmeter, 11. 704 ; 4 J). A R. 024. ‘ 

& N. Retf. V. Jfartroodf 22 Law J., (p) Rex v. Worcestershire JasticeSy H D. 

Q. B. 127. ’ k il. 2lM). 

ia) Ifaywardy in re, Q. B. Hil. Term, (h) Rex v. Cambridge JiisliceSy 8 Dowl. 

ibon. ‘ i\ c. HO. 

(b) Rex V. Richardson^ 1 Bmr. (>) Re.rv. Middlesex Justivesy 1 Wil«. 120. 

(c) Rex V. Camberland Justices, *4 Ad, (Ar) Rex v. Fretmau, 2 Ld. Ken. 19. 

A E. 695. (/) Anon. 2 Cliitt. 257. 

(d) Rex \. Jifontarute {Ld.), 1 W. Bl. 00. (w) Luke {Rt.) v. Middlesex Justices, 1 

Rex V. Midhurst, I Wils. 2m. Wils. i:i3. Rcg.\y. Cheek, II Jnr. 86, n. 

(e; Rex ¥. Colehronkc, 2 Ia\. Kenvoti, Rtxv. Middlesex Justices, 2 IaI. Kon. 103. 
163. Rex V, Mihertnu {Lit. /»/), 3' Ad. Rex v. Retin, 0 T. It. 1»H. 
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Tho court never grants a mandamus except it indisputably appears 
that the j)arty to whom it is directed has, by law, power to do what 
lie is enjoined to do, and will not compel any person to exercise a doubtful 
jurisdiction (w). 

Mandamus to ministerial officers , — The writ of mandamus lies also 
against all ministerial officers, to compel them to execute the duties of 
their several offices, and discharge the functions delegated to them for 
the public benefit, although there be a penalty for their neglect (o). It 
will go to a gaoler to compel him to give up the body of a deceased 
prisoner for debt to his executors (p) ; to the trustees of a public charity, 
whose duty it is to furnish a churchwarden with the keys of a chest, 
enjoining them to deliver the keys {q) ; and to justices and clerks of tho 
peace of a borough, to permit a rate-payer to inspect and take copies of a 
ratc(r); also to a corporation, commanding them to permit a member 
of the body corporate to inspect the minute-books, by-laws, and records of 
tho corporation, for the purpose of determining a matter in controversy 
between tlie corporation and the individual member, respecting the rights 
and privileges of the latter under the charter (s). But the court will 
not by mandamus interfere with tho administration of the funds of 
charities (<), nor compel trustees of turnpike-roads to repair and keep in 
repair a turnpike-road (?i) ; nor will a mandamus lie to the king’s officer 
to compel him to deliver up property which he holds in his hands on 
hehalf of the Crown ; for a mandamus to the officer in such a case would 
be like a mandamus to the Crown, which tho court cannot grant (a:). 

The court will by inaudanms com})el a public officer to deposit a 
puldic document, where a statute directs it to be deposited (y), and also 
to deliver up all books and pai)crs of a public nature on his dismissal or 
retirement from office (post, pp. 070, 071). 

It will also compol the performance of a public duty by public officers, 
although the time prescribed by statute for the performance of the duty 
has passed ; and if the public officer to whom belongs the performance 
of the duty has in the mean time quitted his office, and been succeeded 
by another, it is the duty of the successor to obey the writ, and to 
do the acts, wlieii retpiired, which his predecessor has omitted to per- 
form (c). 


(/i) Rvx V. Bishop oj'Ehj, 1 W. IM. 58. 
ltt\r V. Biflifunt, 4 Acl. A’ K. **^^1. Brtf. 
V. Lond. it North- Bail, (h)., 0 l»nil. 
(>as. 084. LcCf r.v partv, I Kll. HI. & Kll. 
803. 

(f))'Cnni. Pig., MANP/nitJs, 31 B. R. IT. 

(p) Biuf. V. fox\ iJ Q. B. 310, 

(7) Bvit- V. Ahrahamst 4 Q. H. 101. 
ir) Bax V. Lvicettvr Justices, 4 B. & G. 
801. 


(») Burton, in re, 31 Law J., Q. B. 62. 
(/) Bunhtj Charity^ ex parley 0 P. A IL 
214. • 


( 11 ) Bey. V. Oxford^itc. Bonds, 12 Ad. dr 
K. 437. 


(a*) Bex V. Comfnissiuner.s of Customs, 5 
Ad. ik K. 380. 


(y) Rex V. Payn, 0 Ad. K. 

(s) liochester {Xfayar, Ite* v. !?««., 
27 Lnw J., Q.B. 430, iu etror 
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In cei*taiii cases, however, where a public officer, occupying a subordi- 
nate position, has received an order from his superiors, or any competent 
authority, and is liable to an indictment for disobeying the order, the 
court has refused to proceed by mandamus, and has left the parties to 
the ordinary remedies (a). Thus, in the ordinary case' of disobedience, 
by surveyors, treasurers, and ministerial officers, of an order of sessions, 
the proper remedy is by indictment, or by removal of the order into the 
Court of Queen’s Bench (5), and not by mandamus (c). 

“ The court,” observes Lord Kenyon, C. J., “ grants a mandamus to 
justices to make an order when they refuse to do their duty. But it 
would be descending too low to grant a mandamus to inferior officers to 
obey that order : we miglit as well issue a writ to a constable, or other 
ministerial officer, to compel him to execute a warrant directed to him ” (rf). 
But where a new ministerial officer is put forward as the nominal party, 
and a chartered^ com])any or corporation is in the background disputing 
the liability, and is the party really to be acted upon by the mandamus, 
the court will direct the writ to issue (c). 

Mandamus to overseers to hiirj/ the dead body of a paui^cr. — It should 
seem that the individual under whose roof a poor person dies is bound 
to carry the body decently covered to the place of burial ; he cannot keep 
it unburied, nor do anything wbicli prevents Christian burial ; he cannot, 
therefore, cast it out, so as to expose the body, or ofTcnd the feelings, or 
endanger the health, of the living ; and for the same reason he cannot 
carry it uncovered to the grave. It will probably be found, therefore, 
that where a pauper dies in any parisli-house, poor-house, or union-housc» 
of the parish or union, the (ivcrscers of the parish, or the guardians of 
the union, may be compelled by mandamus to bury the body ; but the 
court will not grant a mandamus to overseers to bury the body of a 
pauper who has died in a private house in the parish, or in a hospital 
not belonging to the parish authorities (/). 

Mandamus to a rector to bury a corpse will bo granted if it be shown 
that the rector has refused altogether to bury it ; but there is no common- 
law right of burial in any particular part of tlic churchyard, and the 
court will not, by mandamus, enforce [irivute rights of burial in any par- 
ticular vault {g)j or in any unusual or extraordinary manner (A). 

Of the granting of the writ where there is another remedy, — \\t is no 
answer to an application for a mandamus to enforce the performance of 


(a) Coleridge, J., Hex v. fl Ad, 
&£. 401. 

(ft) 12 10 Viet. c. 45, S. 18. 

(c) Hex V. lirinioWt ft T. K. 108. Rex 
V. /eyes, ft Ad. & K.4lft. Doirnlnn Over- 
seen, ex parte, H Kll. A Rl 8.50. 

(d) Rex v.Zlm/o/y, 0 T. R. 170. 


(e) Reg, v. Wood Ditlon Surveyors, Ac,, 
18 Law J., M. C. 218. 

(/) R^g- V. Stewart, 12 Ad. Sr> K. 773. 
(y) JHajchmore, ex jmrte, I B. & Ad. 
122 . 

(A) Rex V. Coleridge, 2 B. & Aid, 800. 
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a public duty, to show that the party claiming the writ has another 
remedy, unless it is also shown that the other remedy would bo more 
suitable and effectual than the proceeding by mandamus (*), Where 
there is another remedy equally conyenient, beneficial, and effectual, a 
mandamus will not be grantei^. “ This is not a rule of law, but a rule 
regulating the discretion of the court in granting writs of manda- 
mus ” {k). 

It is no answer to an application for a mandamus to show that the 
defendant may be proceeded against by indictment (Z), unless it is also 
shown that an indictment would be a more efiectual and suitable course 
of proceeding (ante, p. 968). 

The writ is never granted as a remedy for a mere private wrong where 
there is a clear cause of action, and compensation in damages would be 
an efiectual or appropriate remedy (m). 

A party applying for a mandamus must make out a legal right and a 
legal obligation («), though if he show such legal right, and there be also 
a remedy in equity, that is no answer to an application for a mandamus ; 
for when the court refuses to grant a mandamus because there is another 
specific remedy, they mean only a specific remedy at law (o). Wliere a 
vestry-clerk moved fyr a mamlamns to certain churchwardens to give up 
to him the custody of the vestry-book, which had been taken from him 
at a vcstry-inocting, the court refused the application, as the vestry-clerk 
had no certain tenure of office, and was the mere servant of the vestry, 
and could be dismissed, and the book taken away from him their 
will (p), 

A legal obligation, which is the proper substratum of a mandamus, 
can only arise from common law, from statute, or from contract. An 
uflicer in the Queen’s army, therefore, has no claim for a mandamus 
against the l^aymaster of the Forces, to compel the payment of pay im- 
l>ro]»erly withheld from him, whether he be a commander-in-chief of her 
Majesty’s forces, or a lieutenant-colonel on half-pay, as the obligation, 
though binding in equity and conscience, wants the vinculum juris, and 
is not a legal obligation (</). But where public officers had actually 
received a specific sum of money for the use of the prosecutor, and wroto 
and informed him that he might receive it on application at their office, 

(0 Clarke v. JUshop of Sarttm, 2 Str. («) Rvff. v. Salbp, rfc. Turnpike Trust, 

Jm Q. 104. Rep, v. Abrahams, 
ik) Hill, J., Jhtrhav, in re, 30 Law 4 Q. II. 101. Rep, v. Orton ’TrMees, 14 

J., Q. U., 271 ; 6 Law T, U., N. S. 289. Q. B. 140. Bassett, ex parte, 7 Ell. & Bl. 

(/) Re.v V. Severn iVpe Rail, Co., 2 UHO, 

B. & Aid. 050. Rep. v. Brist. JOovk Co,, («) Duller, J., Bex v. Stafford {Marquis 
2 Q, B. 70. Rep. v. Viet, Park Co,, 1 Q. of ), 3 T. R. 051. 
n. 291. {p) Anon. 2 Chitt. 265. Rexr. Crop- 

(wi) Com. Dig.. MANDAMrs. A. Rex v. Hon, 8 T. R. 714. 

Clear, 4 B. A' 0. 901. Rep, v. Ponsford, ( 7 ) Kapier, ex parte, 18 (J. B. 608; 21 
1 D. Ar L. no ; 12 Law J., Q. B. 313. Law J., Q. B. 332. 
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and then Vofused to pay it exeept on conditions which they had no right 
to impose, the court granted a mandamus, enjoining them to pay the 
money (r). But the mere receipt of a lump sum of money by public 
officers, to be distributed or administered by them, docs not render them* 
liable to a mandaTiius for not paying the money (s). 

Where an annuity has been granted by act of parliament, and charged 
upon the consolidated fund, and the annuity is in arrear, and payment 
can only be obtained by warrant of the Lords of the Treasury, and the 
duty of granting the warrant is imposed upon them by statute, and they 
refuse to fulfil tliis duty, and to do what is necessary to be done to enable 
the })rosecutor to obtain payment, there is a case for a mandamus (f); but 
if the prosecutor fails in establishing a clear statutory duty, the court 
will decline to interfere {u). And as against the servants of the Crown, 
as such, and merely to enforce the satisfaction of claims upon the Crown, 
it is an establi.sliod xulo that a mandamus will not lie (o). 

And where the duty sought to be enforced is the payment of a sum 
of money, and an action of debt is maintainable for the money, and aflbrils 
as convenient and effectual a remedy as a writ of mandamus, the court 
will leave tbo party to the ordinary remedy by actioTi, and will refuse a 
mandamus (a). 

Mandamus to compel the surrender of piihlic dortments. — Tlic court has 
refused to grant a mandamus to compel a private individual to give uj) 
documents of a public nature, where the party claiming the possession of 
them Jiad a remedy by action for the conversion or detention of the 
documents (y) ; but the remedy by acthm is not an effectual remedy for 
the recovery of the documents themselves; and wherever a private indivi- 
dual, who has quitted office, keeps back ])ublic documents of wliicli lie 
obtained custody whil.>t acting in an oflicial character capacity, and by 
c(»lour of bis office, the court will by inaudainus compel tlic j)roduction 
of the documents, and if private and public documents have been so 
mixed up together that they cannot be severcil, the whole must he pro- 
duced (z). Thus, a mandamus will be granted to a private individual 
who has previously served the office of town-clerk in a borough, directing 
him to deliver up records and books connected with the administration 
of public justice in the borough, which came into his custody as town- 

(r) Hex V. Tretmiry of), 4 Atl. C. 702. JJaitd, in rv, 4 Ad. it K. 0H4. 

& E. Smith, in re, ib. 070. Hickettn, ex parte, 

(») Wntmstetj, ex parte, 1 B, & S. 81 ; ib. 000. 

4 Law T. U., N. S. 242. (x) lietf. v. Tfun A Srfhy Hail, Co., 0 

(t) Ritj. y. Treasury (Lttrds of), 10 Q. Q. B. 70; 10 Law L, (>. B. 257. Rey. 
B. 001. Hey. V. Amheryate. Ac., 17 Q. B. v. Urht. A Exeter Rail. Vo., 0 Bail. Cas. 

777 ; ante, p. 0(50. 

fa) Rex V. Treasury Lords, 4 Ad. it E. (y) Hey. v. Hopkins, 1 Q. B. iOO. 

(s) Rex V. Tayn, fl Ad. & 1C. 000. 

(») Rode {Rarou tie), in re, 6 Bowl. P. 
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clerk, and hand thorn over to his snccessor in the office (a) ; also to 
a retired overseer of the poor, to compel him to deliver over the parish 
books to the new overseer (b) ; also to a dismis^d clerk of a chartered 
company, requiring him to deliver up to the company all books, papers, 
&c., which he had in his custojly by virtue of being their clerk (c). 

A matidamus to restore a public officer to a freehold office from which he 
has been wrongfully dismissed, may be obtained on due proof of the wrong- 
ful dismissal (rf). A public officer appointed for life, or during goo<l 
behaviour, cannot lawfully bo removed from his office for misconduct 
without being called upon to make, and being afforded an opportunity of 
making, his defence, for Nulliis liber homo disseisietur de libero tene- 
mento suo nisi per legale judicium parium suorum vel per legem terree ” (e.) 
If he has committed felony, or a misdemeanour, he must be tried and con- 
victed by a jury before the offence can work a forfeiture of his office, and 
if he has been guilty of misconduct in the discharge of his official duties, 
he must have been given an oi)portunity of answering the charge, or have 
been heard in his own defence before he can lawfully be removed. Where 
a vicar removed a pari.sh-clcrk for acts of misconduct alleged to have 
been committed in the vicar’s own view, the court granted a mandamus 
to comiKil the vicar to restore the clerk to his office. For the vicar it 
was contended, that as bo acted on bis own view of the priSsccutor’s mis- 
conduct, any kind of ])roccss for enabling him to disprove or explain it 
must ho superfluous, and that the hw invest(*d the vicar with the func- 
tions of accuser, witness, and judge, in respect of indecent condn(|||pub- 
licly exhibited in his prosemeo; but tlie court hold that sentence of re- 
moval from a freehold ofliee ought to be preceded by some mode of 
inquiry, in wdiich the accused sliould have an opportunity of being heard, 
and of explaining his hcliaviour. “The important principle that every 
man onglit to be heard before he is condemned, so strenuously asserted 
by liord Kenyon {f), is not excluded,” observe the court, “ because the 
charge rests on tlio minister’s ]>ersonal observation, inasmuch as that is 
not inconsistent with the disproof of criminal motives and intentions, 
with the mitigation to wliich other facts might possibly entitle the 
accused, or with condonation of the offence. This principle appears to 
us valuable to the judge, whom it tends to secure against yielding too 
hastily to his own first im})rossions, while wo think it indispensable, for 
tlie sake of the party cbargeii, to the due execution of every judicial 
power” {g), • 

(a) NoUhajhivn Town case, 1 (./ ) Rvx v. Gaskin^ B T. R. 20D : Ld. 

Sid. ei. Rex V. Imjrom, 1 W. Bl. 4!). Kllenboroiipli, 1 Canipb. 05. • 

(A) Rex V. Ctnphnm, \ Wils. 005. Reg, (//) Reg, v. Smith, 5 Q. B. 023 ; 14 
V. Fox, 1 W, W. Sc n. 4. Law J., Q. B. 100. Voe v. Onethtmt, 

(e) Rex V, H'W/w/r//, 2 Str. B?!). I Bing. 357. Ctmper v, irnntlvrorth 

(ri) Rex vl ,1/orpe/h liutUros, 1 Str. 5B. Uomtt, ,ec., 33 Law J., C. T. 180 ; U W. 
(r) Mauna CiiviiTA, 0 . 30. R. 440. 
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• And although the officer, haying been duly elected, has procured 
himself to.be admitted to the office by means of fraudulent misrepresent- 
ation and deceit, he must be called upon to come in and defend himself 
before he can lawfully be removed (h). Where, however, the election 
itself was void ab initio, on the ground of fraud, so that the party has 
never become a member, his admission may, it seems, be cancelled with- 
out a hearing (i). 

There seems to be a great deal of difference between a mandamus to 
admit, and a mandamus to restore, to a freehold office. The former is 
granted merely to enable the party to try Lis right, without which ho 
would be left without any legal remedy. But the court have always 
looked much more strictly to the right of the party applying for a man- 
damus to be restored. In these cases he must show a pnmd Jack title ; 
for if he has been before Regularly admitted, he may try his right by 
bringing an action for money had and received for the profits. There- 
fore, in order to trntitle himself to this extraordinary remedy, he must 
lay such facts before the coui-t as will warrant them in presuming that 
the right is in him (!*)• 

How a freehold office majf he forfeited and vacated, — If a man grant an 
office to another for term of his life, the freehold estate which the grantee 
hath in the cfRi^’e is upon condition in law that he shall well and faith- 
fully do that which to such office belongeth to do, or otherwise it shall 
be lawful to the grantor and his heirs to oust him, and grant the office 
to ai^hcr (/). There arc, says Lord Coke, three causes of forfeiture, 
or seizure of offices: 1, by abuser; 2, non-user; 3, refusal (m). If 
the officer is removed by reason of the forfeiture of his freehold office, 
through breach of the implied trust upon which it was granted, that will 
be a removal “ per legem terra?.” If he is not so removed, he ought to 
be convicted, “ per judicium parium suonim,” of some public crime before 
he can lawfully be dispossessed of his freehold {n). And the crime must 
be of such a nature as to render the officer pOblicly infamous, and unfit 
to hold any public office ; for if he has been convicted of an assault, or 
any other offence wffiich does not carry such infamy with it, the conviction 
will be no ground of disfranchisement (o). 

‘‘ There arc,” observes Lord Mansfield, “ three sorts of offences for 

(A) Jte^. V. Sadlers* Co., .32 Law ,T., s’il fuit contrariant chose a son office, ou 
Q. B., affirmini' the decision of the misfeseance de son office/’ IL £d. 4, fol.l. 
Qiieen’si Bench ; .30 Law J,, Q. B. JSC; (m) Earl of Shrewsbury's cwAHt Kep. 
and reversing that of the Uxchequer 46 b. * 

Chamber. ( n) Bngfs case, 1 1 Co. ftO. Harconrt 

(i) Rcff. V. Sadlers* Co,, ut slip. Meg. v. Fox, iShow. 4.31, 606; 4 Mod. ICO. 

y. Gen, Council Mvd. dr., 30 Law J., Q. (o) Mex v. Jlirhardson, 1 Burr. 638; 

li. 201. BuUer’s N. P., 7th edn. 206. Reg. v. 

(k) Ilex Jot bam, .3 T. K. .375. Clerk of Peace of Cumberland, 11 Mod. 

{/) Lilt. sec. 378. 'I'hc grantee may HI ; I Holl. Abr., Office, 155. Cruise’s 

be ousted “ s’il non attend sur son office, Bigest, FitANCHisJ::. 
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which au officer or corporator may be discharged: first, such as have 
no immediate relation to his office, but are in themselves of so infamous 
a nature as to render the offender unfit to execute any public franchise ; 
secondly, such as .are only against his oath and me duty of his office as 
a corporator, and amount to breaches of the tacit condition annexed to 
his franchise or office ; thirdly, such as are of a mixed nature, as being 
an offence not only against the (luty of his office, but also a matter indict- 
able at common law. For the first sort of offences there must be an 
indictment and conviction before removal ; but in respect of the second 
class of offences, the party must be tried by the corporation {p). And 
there cannot, it seems, be any cause to disfranchise a member of a cor- 
poration unless it be for a thing done which tends to the destruction of 
the body corporate, or to the destruction of the liberties and privileges 
thereof. Any mere personal offence of one member thereof affords no 
cause for disfranchisement {q). Mere misapplication of the money of 
the corporation is not a good ground for the disfranchisement of a cor- 
porator ; the corporation must have an action for the money (r). 

Offices held at or during the good pleasure, or at the discretion, 
of the parties appointing to them, may be taken away without any reason 
assigned, or any summons or hearing of the party removed («). This is 
the case with the office of a. vestry-clerk (^), clerk to justices (w), clerks 
and treasurers of guardians of the poor (v), and the minister of a dissent- 
ing congregation who is elected by the majority of the members of the 
congregation, and who injiy be removed by such majority, and be terned 
out of his house, premiscK, and chaiiel, if they are dissatisfied wiWi his 
doctrines and religious teaching (.r). 

Where the charter by which a charity was founded conferred on the 
governors full power to appoint the schoolmaster, and to remove him and 
appoint another according to their sound discretion, and a schoolmaster 
was appointed and afterwards dismissed, it was held that the court 
could not interfere with the discretion of the governors, or review their 
reasons for the dismissal {y). 

Visitatorial power excluding the proceeding by mandamus . — Wliere cor- 
poriite offices are held in private or eleemosynary corporations, on the 
terms that if any dispute should arise respecting the right to the office, 
or the validity of a discharge, or amotion from it, such dispute should be 


(/)) Rex V. liichnrtlson^ 1 nurr. 637. 
Rex V. Mayor of Liverpool, 2 Hurr. 733. 
Reg. V. Baines, 0 Mod. 11)2; 2 Salk. OHO. 
Reff.v. Clerk, <tc. Cumherlaml, 11 Mod. 81. 
Iq) Earle's (Sir Thos,) case, Ctirth. 170. 
(r) Rex V. Chalke, 1 Ld. Uajni. 226. 
Rex V. Wilton (Mayor, 5 Mod. 267. 

(») Rex\, StratJ'urd (Mayor, dc,), 1 Lov. 
231. 


(t) Rrxv. Croydon (Churchwardens of), 
5 T. 11. 713. 

(?«) Sandys, ex parte, 4 B. & Ad. 863. 
(v) Rex V. Si. Nicholas, iCr, 4 M. (Sr S. 
324. 

(x) Roe V. JoneSy 10 B. & C. 718. Dot 
V. MvKaeg, ib. 721. 

(y) Reg. v. Darlington School Governors, 
6Q. B. 090,715. 
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settled or detomiincd by a visitor or judge whom the founder .has nomi- 
nated, the eoiirt will not interfere by nmndamns (z). But one branch of 
a corporation has no visitatorial power over another. The visitatorial 
power emanates from founder. In royal foundations of a private or 
eleemosynary character, if no special visitor has been appointed, the king 
exercises the power by his chancellor. In corporations established for 
the government of cities and towns, ,the king may be said to exercise the 
power by mandamus tlirough the Court of Queen’s Bench (a). 

Mandamus to restore the name of a medical practitioner to the Medical 
Register. — By 21 & 22 Viet. c. 90, s. 29, it if enacted, that if any medical 
practitioner shall be convicted of any felony or misdemeanour, or shall, 
after due inquiry, be judged .by the generfj council of medical education 
and registration to have been guilty of infamous conduct in any pro- 
fessional respect, the general council may, if they see fit, direct the 
registrar to erase the name of such medical practitioner from the register. 
The decisions of t^jc council under this section, made after due inquiry, 
are final, and cannot be reviewed by the superior court. Where, there- 
fore, the medical council, after communicating to a medical practitioner 
certain charges made against him of infamous conduct in his profession, 
and having heard and considered his answers and explanations, directed 
the registrar to remove his name from the medical register, the court 
refused a mandamus to restore him (h). 

Mandamm to test the validitg of an election. — The mere rejection of 
votes at an election of cor])oratc oflicers furnishes no ground for inter- 
ference by mandamus, where it docs not appear that the election has been 
thereby vitiated. It must be shown that the rejection of the votes led 
to the declaration of a candidate as duly elected Avho would have failed if 
the votes had been received (c). The validity of an election by j)arishioners 
of churchwardens may, under certain circumstances, be tried by manda- 
mus {d). And where it is the custom for the parishioners to elect one 
churchwarden, and for the rector to nominate the other, the validity of 
the rector’s nomination may bo. tested by mandamus (c). 

Mandamm to elect corporate and public officers. — A mandamus lies also 
to the inhabitants of a parish liable to contribute to the church-rate, 
directing them to meet together and elect churchwardens (/), but not to 
churchwardens to call a vestry to elect a sexton, where the office is full 
by the appointment of the rector, and there is a remedy by refusing the 
sexton J)is fees, or bringing an action if they arc taken {g). 

(z) lieg. V. Dfutn & Chap, of Ch^»tf>r, J'5 {jl) Rvx v. Birmingham Hector, 7 Ad. & 
Q. B. &1S. ^ llcg, V. Beau and Chap, of E. 2.04. 

Rochester, 17 Q. B. 1. (ej Barhir. in re, .00 Law J., Q. B. 271. 

(a) Rex \. London {Magor of), A M. & (/) Rex v. H'eir, 2 B. & Ad. 107. 

I^* Reg, V. St. Stephens. <£•<?., 14 Law 3 ., Q. B. 

{h) Lamert,cx parte, .‘) N. R. ( 1 803), 1 20. 34. 

(c) Mnwhy, exparte, 3 Ell. & Bl. 7J8. Rexw Stoke BamcretJ) Ad. A E. 084. 
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► * 

Mandamus to enforce an appointment to a pfuhlic or cmporaie ofjlcej^li 
is the duty, also, of the Court of Queen’s Bench to sec that the functions 
appertaining to public offices are discharged by persons duly elected to 
the office. Wliex^, therefore, a public office is v&ant, and a party has 
been elected to serve tlie office, the court will by mandamus enforce the 
right to the office ; but where the office has been created by charter, or by 
statute, and is not vacant, but has been usurped by an intruder, and the 
right to the office is disputed between two rival claimants, the right must 
in general be tried by quo warranto^ and not by mandamus (A). If^ how- 
ever, there is only a colourable election, it is void, and a mandamus to go 
to an election will be granted (2). And there arc occasions where a quo 
wairanto will lie, and yet the remedy by mandamus may be deemed a 
more appropriate remedy (/j). 

Wherever a party has been properly appointed to a corporate office, 
having a salary annexed to it, or has been duly elected to serve the 
office, and the corporation refuses to institute him in the office, a manda- 
mus lies to compel them so to do (/) ; but the court will not interfere 
whore it will have to unravel the rights of voters who are alleged to have 
been themselves unduly elected, and to have had no right to vote (m). 

The writ of mandamus lies also against a rector or a parson, to com- 
pel him to receive and swear in a person who has been duly appointed to 
the office of churchwarden, sexton, parish-clerk, &c. (w) ; to a dean and 
chapter, to admit a prcl)oudary to his stall and voice (0) ; to the lord of 
a manor, to admit a co])yh()lder to a copyhold estate (p), orJbO permit 
liim to inspect the court-rolls of the manor (//) ; to the trustees of a 
meeting-house, to compel them to admit to the pulpit thereof a dissent- 
ing minister duly elected (?•). But a mandamus does not lie to compel 
the admission of a ])arty to any mere private appointment, situation, or 
employment (.v), such as that of clerk or secretary to a joint-stock com- 
pany (<), vestry-clerk or toll-gate keeper (1/), nor to restore to an office 
a person who is admitted to have been rightly removed (a;), or w’ho 
is removable at will (2/). 

(//) Jir.r V. Cotc/u‘Sfn’{^fiii/orof)j2 T. (w) lUirhm'^ in rv, 30 T^aw J., Q. B. 
B. ^“0. Ittuf. V. Nt. Afnriin's.'ifc., 20 271; March. 101, 

Law J., Q. H. 423. Dortcifv. The Qiu'en^ {o) JieA' v. Jh'HUf of Xonrirhf 1 Str. 

12(3. & Fin. 020. 77/7/ v.* 7/n/. 8 AJ ooro. 1 50. ' Chrhe v. niahop o/Snruin, 2 ib. 1 082. 

J'. C. C. 130. 7iVr V. llinrht\stir (Mat/nr (p) Itex \. Itfudvn {I^rd 7r.), 2 T, R. 

of), 7 Ad. & K. 222. Jiep. v. Ihrhp, ib. 410. 484. 

(/) Itfj: V. CambrUhif, 4 II hit. 2010. (f/) 7 ?cj: v. 7b/rcr, 4 M. & S. 102. 

Ilctl. V. (Kford {Afapur of), ({ Atl. Sir K. (r) Itexw Barker, 3 Burr. 1200. Rex 

353. /ft'//. V, Leeds (Mayor of ), 11 Ail. Jot ham, 3 T. K. 577. 

& K. 517. (s) T/e\s case, 1 Ventr. 143. 

(k) Lawrence, J., 7?c.r v. Beii/ord Levity (/) U'hUv's case, (i Mod. 18. 

0 Kast. 307. (m) Bex v. Croydon Churchward, ttc., 5 

(/) 7i<.':r V. Cambridyc University, 1 W. T. R. 713. 

Bl. 551. Rexv. Whidham, 1 Cowp. 377. (x) Rex v. May or ^ dc. of Axbridye, 2 

(wi) Bey, V. Votyelty Guard, d'C., 8 Ad. Cowp. 523. 

Sr E. 504. (y) Boy v. Campiou, 1 Sid. 14. 
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. The writ of mandamus urill hot lie to compel the institution of a 
clergyman a prcsentative benefice, as the appropriate remedy by gw&e 
impedU is open to those' who present him, and he has himself no legal 
right whatever (z). 

Mandamus to chartered companies and ccrporations.i^HhQ writ of man- 
damus lies also against all chartered companies and corporations, to 
compel them to conform to the provisions of their charter or act of in- 
corporation, and discharge the functions vested in them. Wherever a 
company, incorporated by royal charter or by act of parliament, has im- 
posed upon it the duty of keeping a register, and inserting therein the 
names of the shareholders, the court will by mandamus compel the 
performance of the duty (a). . The writ lies also against the directors of 
a chartered company, enjoining them to adUiit, or to swear in as a 
director of the company, a person who has been duly elected to the 
office (d) ; or to admit the prosecutor of the writ a member of the cum- 
I)any (c) ; or to riplace stock sold out and transferred on the authority 
of a forged signature (d). It is available, also, against the steward of a 
corporation, for the purpose of compelling him to produce the public 
books at corporate meetings (e); also against the master of a hospital 
incorporated for charitable purposes, for the purpose of compelling him 
to put the common seal of the corporation to an instrument of presenta- 
tion (/); against the warden of a college, to compel him to affix the 
common seal of the college to an answer of the sub-warden, bursars, dean, 
and princyal officers of the college, to a bill in Chancery (^). 

The court will by mandamus entertain the question whether a cor- 
poration, not having affixed its seal, is bound to do so ; but not the 
question whether, when they have afiixed it, they were right in so doing. 
The writ is granted when that has not been done which a statute orders 
to be done, but not for the purpose of undoing what has been done (//). 

The writ is available, also, for the purpose of enforcing ])erforinancc of 
the duties imposed by charter, custom, or contract on the body corporate 
in favour of particular members thereof. Where there is a dispute and 
matter of controversy between the corporation on the one hand, and one 
of its members on the other, respecting the corporate rights and privi- 
leges of the latter, a mandamus may he obtained at his instance against 
the corporation, commanding them to allow liim to inspect the corporate 

(z) liey, V. Orton {Trustees of), 14 Q. (rf) Und. Itnll. Co. v. Taylor ^ 31 Law 
B. Ufl. ‘ J., Ch. 330. 

(rt) Norris v. Irish Land Co., 8 Kll. & (e) Boi'ouyh of Cahiifs case, 2 Str. 048. 

Bl. 525. fiican v. North. Bril. Austral. (/) Betj. V. Kentiat, 1 Q. B. 306. But 

Co., 31 Law J., Kxch. 425, see Bry. y. Orton Tritstees, 14 Q. B. 14({, 

{bl Anon. Str. 0»6. Bex v. Windham, \ Cowp. 377. 

^1^) Bw'osta V. The Busnia Co., 2 Rtr, (A) Nash, ex parte ^ 16' Q. B. 06; 10 
783. V. AfflrcA, 2 Bnn . 1000. Beg. Law J., Q. B. 200. 

V. Sadlers' Co., 1 Bail. Court. Cas. 183. 
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records^ bj-lowsy miAiil^-books, and other documents relatifig to the 
matter in oohtrorersj, to see whether he can make Out a. case in his fayouFi 
and initmte proceedings against the corporation with a prospect of sue-' 
cess (t). But the court will not grant a mandamus for a general inspec* 
tion^of all records, muniments, &c., but only of such as relate to' the 
particular matter in controversy ; for the members of a corporation have 
no right, on speculative grounds, to call for an examination of the books 
and muniments, to see if they can fish out of them some complaint or 
charge against the corporate body. It is* necessary that there should be 
some particular matter in dispute between the members, or between the 
corporation and individuals in it, in which the applicant is interested, and 
in. respect of which the examination becomes necessary (Jc). 

The writ goes also to a corporation or chartered company, to compel 
it to fulfil th.e duties it has contracted towards strangers, where there is 
no other suitable or eficctual remedy. A judgment-creditor, therefore, 
of a trading corporation may obtain a mandamus enjoining the corpora- 
tion to give him inspection of the register of shareholders, if he has no 
other or cfiectual means of obtaining such inspection (/). 

There is no practical distinction between companies existing by 
statute and companies created by charter. A mandamus, therefore, lies 
against a company incorporated by statute, commanding them by the 
liaud of their secretary to enter on their books, or to register, the probate 
of tlio will of a deceased shareholder (m) ; also transfers, or memorials of 
transfers, of shares (n). 

But if the prosecutor of the writ of mandamus is not proceeding 
bona Jlde for the purpose of enforcing his rights as a shareholder, and 
has no interest himself as one of the public in the performance of the 
thing which lie seeks to have done, lie is nut entitled to the writ (o^. 
The court will not grant the writ at the instance of one of several 
partners in a trading, corporation, who seeks merely to compel the 
directors to produce their accounts and divide profits, the Court of 
Chancery being the proper tribunal for that purpose {p). 

Mandamus to make coZ/s.— And where a public board or corporate 
body is clotlicd with certain defined statutory powers, and is aniliorised 
to enter into contracts, and has the power of creating, by calls on share- 


(/) Jiurkm^ hi iv, SI Law J., Q. B. (»2. 
( k) Hex V. Merchant Taylors* (A;., 2 B. 
(SkT Ad. 115. IfostmcnofNcweasttCf 

2 Str. mu 

(i) Re{f. V. Perb, dr, ItnU, Co,, 3 KU. 
& Bl. 784. 

(m) Rvx V. tVorccstvr Canal Co., I M. 
& B. 520. 

(w) Rvg, V. Land, d Coleraine Rail. Co., 
13 Q. B.* 1MJ8. Rry. v. mng, 17 ib. (145. 


Rey. V. Oen. Cent. Co., 0 Ell. & Bl. 41fi. 
/Morris V. Ir. Land Co.. 8 Ell. & Bl. 51'2. 
Jlcy. V. Mid. Co. de.. 9 L. T. it, N. S. 
181. 

(€>) Rey. y. Liverpool, Manchester.,, dc,, 
16 Jur. 940. Brigys, ex parte! 28 Law J.,' 
Q. B. 273. 

( ») Rex V. Bank of England, 2 B. ds 
Aid. 022. 
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holders, a fature corporate property, from time to time, out of the private 
assets of its individual members, and contracts are made with the corpo- 
ration on the faith that an honest exercise will be made of these powers, 
and it is clearly established that the corporation is evading the payment 
of its just debts, and the due satisfaction of a judgment recovered against 
them on the ground that they have no corporate assets in hand wherewith 
to pay, the court will, by mandamus, compel them to exercise the powers 
vested in them for raising funds, and answer the demands of their 
creditors (q). But where an action has been brought against a corpo- 
ration for a debt claimed to be due, and judgment has been recovered, 
and the plaintiff has the ordinary legal remedy of an execution, the 
court will not issue a mandamus merely because the execution may pro- 
duce no fruits (r). 

Mandamus to local hoards^ commissimers, ti'ustees^ and public officers to 
levy rates and satisfy and discharge a judgmenUdeht^ or a pecuniary ohliga~ 
tion . — Whenever judgment has been recovered in an action against the 
clerk of a local board, or of commissioners or trustees, in respect of 
something done by such commissioners or trustees in the execution of 
statutory powers, exempting them from personal liability, the judgment- 
creditor, when he fails to obtain satisfaction of his judgment-debt from 
the corporate c'd;ate and effects of the board, is, in general, entitled to 
a mandamus to compel the board or other public body to levy a rate, 
and discharge the judgment-debt. Under s. 89 of the Local Board 
of Hcal0 Act (11 & 12 Viet. c. C3), a local board of health may be 
compelled by mandamus to make a rate for the purpose of satisfying 
a judgment within six months after the judgment has been obtained 
against them (s). But the remedy is not available after the six montlis 
have expired (<). Wherever public officers have borrowed money upon 
the security of rates they are authorised to impose, and have not them- 
selves contracted any personal liability to pay, a mandamus will go to 
compel them to make a rate and repay the money («). If an act of 
parliament authorises parish officers, commissioners of public works or 
hoards of health, to enter into contracts for public works, to employ 
subordinate salaried officers, and to charge the costs and expenses they 
incur upon rates they are authorised to impose, and contracts arc made 
by them, and officers appointed, and expenses incurred, and there is no 
personal liability to pay, and the ordinary remedy by way of action is 


(9) Rex V. 8t, Cath, Dock Co.^ 4 B. & 
Ad. 360. ■ 

(r) Regm V. Victoria Park Co., 1 Q. B. 
202 . 

(:i) Reg. V. Rotherham, 8 Kll. & Bl. 
000 ; 27 Law J., Q. B. l.'iO. 

(t} RurUtnd v. Kingston-vpon-Hull Lo- 
cal Board, 32 Law J., ti. B. 17. In other 


cases, the plaintiff is not concluded by 
delay, Ward v. Lowndee, 17 C. B. 040. 
Reg, V. Churchwardens, Ac,, 27 Law J., 
M. C. 215. Bush V. Martin, 12 W. R. 
204. 

(m) Reg, V. Brancaster (^Churchwardens), 
7 Ad. Si £. 458. 
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not ayailable, the court will, by mandamus, compel them to make a rate, 
and provide themselves with funds, and pay such expenses {x). 

Mandamus to railway companies^ corporate hodws^ and local boards to make 
compensation for lands taken, or it^ries inJUcted upon private persons.— 
Whenever any public body, executing public works under statutory powers, 
is required by act of parliament to make compensation to all persons 
who may sustain injury from the exercise of the powers intrusted to it, 
and machinery is provided for ascertaining and determining the amount 
by arbitration, and the board refuses to make compensation or denies its 
liability, the court will, by mandamus, compel it to make compensation, 
and put the necessary machinery in motion for ascertaining and settling 
the amount (y) ; and it is no bar to the prosecutor s right to a mandamus 
that he has not claimed a specific sum, or taken steps to have the amount 
ascertained and settled pursuant to the act {z). 

A mandamus will go also against railway companies who have given 
notice to a landowner under the compulsory powers intrusted to them, 
that they require to purchase his land, and are willing to treat, &c., to 
compel them to summon a jury and take the necessary steps for settling 
the amount of purchase-money and compensation (a). But commissioners 
acting on behalf of the public, and giving notice that lands are wanted 
for public purposes, may revoke the notice before it has been acted upon, 
and cannot be compelled by mandamus to take and pay for the land (b). 

A mandamus will go to an arbitrator, commanding him to give com- 
pensation in respect of lands being injuriously affected by the formation 
of a railway, or the construction of public works, executed under statutory 
authority (c); and if, after a railway has been made, and compensation 
given, fresh damage has been sustained from the execution of the rail- 
way works, the question whether the railway company is bound to make 
compensation in respect of this subsequent damage may be determined 
on a claim for a mandamus {d). 

Mandamus to boards of health to make compemation. — Where a manda- 
mus was issued to a local board of health, enjoining them to make com- 
pensation to the prosecutor for damage sustained by him by reason of 
the exercise by the board of certain powers conferred upon them by the 
Public Health Act, and the defendants returned that they had not denied 

(:i;) Reg. v. Ifurslbourne Tarrant, d-c,, (o) Reg. r.Birtn.dc. Rail, Co., 16 Q.B. 

27 Law J., M. C. 214 ; Ell. B1. Ss Ell. 647. South Yorkshire, dtc., in re, 44 Jur. 

246. Reg. v. Norfolk Commissioners ef 1003. 

iSeurers, 20 Law J., Q. B. 121. Rogg v. (6) Reg. v. Com. of JVoods'^ Forests, 

Pearse, 10 C. B. f)42 ; 20 Law J., c! P. 15 Q. B. 774. 

00. Reg. v. Rgnd, 9 L. T. R., N. S. 27. 

(y) Rex V. Nottingham Old Water {a) Reg. v. Aire d Colder Nav. Co. 
Works Co., 0 Ad. <2 £. 370. Rex v. Leeds d Selby Rail. Co,, ante, p. 

(r) Reg. v. Burslem Local Board, dc., 668. 

20 Law J., Q. B. 242 ; 28 ib. 345. 
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their liability to make compensation! but were ready to make it so soon 
as it had* been duly ascertained, but that the prosecutor had taken no 
steps to have it ascertained, nor given the defendants notice of his claim, 
or of the cause or amount thereof, and had not appointed an arbitrator, 
or given notice of his intention to do so, pursuant to the statute, and 
the return was traversed generally, and on the trial it was found that the 
defendants had denied all liability, it was held that the prosecutor was 
entitled to a verdict on the whole return, and to a peremptory mandamus. 

It is said,” observes Williams, J., “ that, looking at the provisions of 
the Public Health Act, 1848 (c), and cor.struing them by analogy to 
those of the Lands Clauses Consolidation Act, the proper course would 
have been for the applicant himself to have taken steps pursuant to 
s. 144, and to have got the amount of the compensation fixpd by means 
of the course there prescribed, and then to have brought his action to 
recover the amount, in which action the question of liability might have 
been decided ; b\it that involves the necessity, in all cases where there is 
a doubt, whether the party be entitled to compensation, of an expensive 
inquiry in the first instance, which in the result may prove entirely 
iutile, and we think the question of liability should be first settled by 
mandamus. Secondly, it is said that the applicant ought to have 
claimed a particular amount. We arc of opinion that there is no ne- 
cessity for taking such a step. It would not regulate the frame of the 
mandamus, or the future rights of the parties ” (/), 

Effect^f laches or dehnj in opphfiny f&i' the icrit . — A party who is entitled 
to a mandamus to a public board, to compel the making of a rate for 
the payment of a debt, should ajiply to the court within a reasonable 
time after default made. And if there is a jmma fuck case of laches or 
delay, the onus is thrown on the applicant of showing that he has not 
been guilty of such negligence as disentitles him to his remedy {g). 

The application for a mandamus to a court of quarter-sessions, to 
compel the hearing of an appeal, must be made in the term next after 
the hearing of the appeal has been refused, unless special circumstances 
appear by affidavit to account for the delay to the satisfaction of the 
court (/t). 

The proceedings upon a mandamus were first given by the statute of 
Anne (/), and are the creature of that act, but they have been further 
extended by'later statutes (k). The first step to be taken by a party de- 
sirous of obtaining a mandamus, is to move the Court of Queen’s Bench 
for a rule to show cause why the writ should not issue, or for a rule abso- 


(e) ll & 12 Viet. c. 6S, a. 144, 

^ /) V. Runkm, Ac., ante, p. U7d. 
(.v) V. Hurxthimrnc Tarrant, 27 IjUV 
J., M. C. 214. Reg. V. Hah fax Mom 
Trifstees, 12 Q. B. 44h. 


(A) Rrg. v. liickmond (Recorder of), 
Ell. BI. Ell. 250. 

(t) i) Anno, c. 20, a. 2. 

(A) I Wm. 4, c. 21, s. 3 ; 17 & 18 Viet, 
c. 125, 8. 08 ; post, p. 088. 
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lute in the first instance (Z). By the Common Law Procedure Act, 1854, 
s. 76, it is enacted, that upon application by motion for any writ in the 
Court of Queen's Bench, the rule may be absolute in the first instance, 
if the court shall think fit ; and the writ may bear teste on the day of 
its issuing, and may be made returnable forthwith, whether in term or 
in vacation ; but time may be allowed to return it by the court, or a judge, 
with or without terms. It is further enacted, s. 75, that no writ of 
mandamus issued out of the Court of Queen's Bench shall be invalid 
by reason of the right of the prosecutor to proceed by action for manda- 
mus under that statute (post, s. 2) ; also (s. 77), that the provisions of 
the Common Law Procedure Acts, 1852 & 1854, shall, so far as they are 
applicable, apply to the pleadings and proceedings upon a prerogative 
writ of mandamus {in). 

Proceedings hy mandamus in respect of corporate offices in boroughs have 
been expedited by 6 & 7 Viet. c. 89, s. 6, which enacts, that in all 
cases of intended application for a mandamus, to proceed to an election 
of corporate officers, or for a quo icarranto against any person claiming 
to be a corporate officer, the party intending to make the application 
may give notice in writing, and deliver a copy of the affidavits, and 
cause may be shown in the first instance ; and if no sufficient cause be 
shown, the rule may be made . absolute, and a peremptory writ of man- 
damus issued, as therein provided. 

Conditions precedent to the issue of the writ. — To entitle a party to a 
mandamus, enjoining tlie performance of some particular act or duty, it 
must be shown that there has been a distinct demand of that which the 
party moving for the writ desires to enforce (7i),nnd a refusal or withhold- 
ing of compliance on the part of the defendant (o) ; but the objection 
that no sufficient demand and refusal appear must be taken before the 
merits are discussed ( p). 

Where a party applies for a mandamus to compel churchwardens to 
allow the applicant to inspect parish accounts, he must state some special 
reasons on public grounds for the desired inspection ; his right as a 
parishioner being a mere private right, in respect of wliich a mandamus 
will not he granted (q). 

Ilequhiies of the m'it. — If a writ of mandamus command the defendant 
to do more than ho is under a legal obligation to perform, the writ is 
invalid, and will be quashed (r). And where a mandamus drders several 

(/) Corner’s Crown I'racUce (Man- ( p) Reg, v. East, Co, Rail, Co,f 10 Ad. 

DAMUS). & E. 6.‘U. 

{m) 17 & 18 Viet. c. 125. {g) Rtw v. Clear, 4 B. it C. 901 ; ante, 

(fi) Reg, V. Rrist. <£• Ex. Rail. Co., p. UOO. Rex v. Snmllpiecc, 2»Chitt. 288. 

4 Q. B. 102; 12 Law J., Q. B., 10(1. (r) York ^ North Mul, Rail, Co, v. 

(o) Rex V. Brecknock^ ^c. Canal Co.,ti Milner, 15 Law J,, Q, B. 870. Reg, v. 
Afl. & E. 222. Heg^ v. Trustees Cheadle Jiond.tt Sonth-lYest, Rail, Co., 17 Law J., 
JTighnmy^ 7 Jiir. 878. Reg, v. Nonrich Q. B. 820. Reg, v. Ledgard, 1 Q. B. 028. 
d Brandon Bail. Co*t 8 D. 4s L. 8:^5. Reg. v. Caledonian Rail, Co., 10 Q. B. 19. 
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things to be done, and is bad in respect of one of the things commanded, 
it is bad in toto {s). If the writ omits a necessary fact, it cannot be cured 
by the return (t), 

A writ of mandamus may be questioned by showing that the title 
set out does not warrant the mandatary part of the writ. If there is 
any discretion to be exercised as to the time when a thing is to be done, 
or if the time or mode of performance is conditional, or dependent upon 
contingency, a writ commanding the doing of the thing at once, with* 
out giving any discretion, or providing for the contingency, will be de* 
fective (w). 

Where an act of parliament directs one or other of two things to be 
done, the party who is to do. the act has tlie option of doing which thing 
he pleases. A writ of mandamus, therefore, founded on the statute, and 
failing to give the election, is invalid, unless it assigns some sufficient 
reason why the party is no longer to have his election (x). The writ 
may be very general in its terms, showing what ought to be done by the 
defendants, and what is required to be done by them, but the return to 
the writ must be particular and minute (y). 

A writ of mandamus to a corporation or chartered company, to com- 
pel the payment of a sum of mcney, should show on the face of it that 
the remedy by way of action or distress, for the recovery of the money, 
is not available (r). 

Parties to whom the writ is to be directed, — Writs of mandamus must 
be directed to those, and those only, who are to obey the writ. Tliere- 
fore, “ if the writ be directed to the coroner and sheriff, where it ought 
to be to one only, it is naught'’ (a). And so it is if it be directed to 
a corporation in a wrong name (6) ; but it may be directed cither to 
the corporation in its corporate name, or to those who by the consti- 
tution of the corporation ought to do the act (c). A mandamus to com- 
pel the admission to customary or copyhold estates must be directed 
to the lord and steward jointly, and not to the steward alone, in order 
that the interests of the lord may be effectually protected {d). It 
is at the peril of the person who desires the writ to have it properly 
directed (e). 

Semnee of the writ may be effected by delivery of a copy of the writ. 


(*) Beg. V. Tithe Com.^ 19 Law J., Q. B. 
177. * 

(/) Beg. V. 8. E. B. Co., 17 Jnr. 901, 
fu) Beg. V. 8t. Luke*8. CheUea, 31 Law 
J., Q. B. sg. 

{x) Reg. V. 3. E. Bail. Co., 20 Law j., 
Q. B. 428 ;‘4 H. L. C. 478 ; 17 Jur. OOl. 

(y) Beg. V. So»thamj}ton Port Commhi- 
nmers, 1 B. & S. 0 ; 30 Law J., d B. 
244. 

(i) Bex,y, Margate Pier Co., 3 B, Ss 


Aid. 224. Beg. v. Hull A Selbg Rail. Co., 
ante, p. 970. 

(fl) Reg. V. Hereford (Mayor, d;c. of ), 
2 Salk. 701. 

(6) Rex V. Riport {Mayor of), ib. 433. 
Rex V. Norwich {Mayor, Ac.), Str. 53. 

(c) Rex V. Abingdon {Mayor, Ac.),\ Ld. 
Hayra. 559. 

(d) Reg. Powell, I Q. B. 360. 

{e) Rex V. Curghey, 2 Burr. 782. 
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but the original writ ought to be shown to each party served at the 
time of the delivery of the copy (/). 

Return to the writ. — The first writ of mandamus always concludes 
with a command of obedience, or cause to be shown to the contrary {g ) ; 
and the statute 9 Anne, c. 20 (A), requires a return to be made to the 
first writ. The return is generally indorsed on the original writ, and 
professes to be the answer of ‘the parties to whom the writ is directed, 
who humbly certify, and return to their sovereign lady, the Queen, at 
the time and place in the writ mentioned, either that they have done 
what by the said writ they are commanded to do, using generally the 
very words of the mandatary part of the writ (i), or, if they have not 
yielded strict or substantial obedience, sotting forth the ^grounds and 
reasons for their disobedience, which reasons must be fully and carefully 
specified, and shown to be sufficient in law to excuse or justify such 
disobedience. 

When the writ has been issued to a judge, magistrate, or judicial 
officer, commanding him to receive, hear, and determine the merits of an 
infomiation or complaint which he has wrongfully refused to hear, it is 
a sufficient return that he has received, heard, and determined, or that 
he has received, heard, and dismissed, the information or complaint. 
The court cannot, as we have* seen, interfere with the decision, however 
erroneous it may be (^•). 

The return, being matter of record, need not, when made by a corpo- 
ration, be under the corporate seal (1). 

It is not necessary, in order to support the return, that every part 
of it should be good, it is sufficient if enough appear to show a good 
justification, or a good legal reason, why the mandamus should not be 
obeyed (m). If, therefore, a return is good in part, and bad in part, the 
good part may be separated from that which is bad (w). 

The return to a mandamus to restore a dismissed public ojffwer to his office ^ 
must set out all the necessary facts precisely, to show that the party 
has been removed in a legal and proper manner, and for a legal cause ; 
and where he has been discharged for misconduct, that he was previously 
heard in his own defence, or that he was summoned to answer the charge 
and made default, and that the charge was proved against him (o). 


( f) Jlvtj. V. liimu itc. Hail, C«., 1 KIL 
& 131. 22 Law J., Q. 13. JU5. Cor- 

ner's Crown Pr., p. 227. 

(g) Comer’s Crown l*r., Mandamcs. 
(A) Extended by 1 Wm. 4, c. 21, s. 
to all writs of mandamus. 

(#) Coriior’s Crown Pr., Mandamus, 
Appendix. 

(A) /?<’</. V. Mahiwaring, Ell. Bl. & 
Ell. 474;* ante. pp. 626, 028. 

(/) Rex V. Exeter (Bishop , 1 Ld. 


Raym. 223. 

(m) Rex V. York (Archbishop o/)^ 6 T. 
R. 403. Rex V. Griffiths, 5 B. Aid. 735. 
Rex V. London (Mayor, Ac, of^, 3 13. & 
Ad. 2(58. 

(n) Reg. v. Eew Windsor (Mayor of), 
7Q. B. 1)17. Com. Dig., RhKNDAMUS. 

(o) Rex V. Liverpool (Mayor of), 2 
Burr. 733. Rex v. Favershtm Fish, Co., 
8 T. R. 352. Rex v. Lyme Regis (Mayor, 
Ac,), 1 Doug. 140. 
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Return setting up inability or impossihility of performance — Expira-^ 
tion of statutory power. — A writ of mandamus supposes the required 
act to be possible, and to be obligatory when the writ issues. Generally 
speaking, the writ suggests facts showing the obligation and the possi- 
bility of fulfilling it, and a return pursuing this suggestion, *and tra- 
versing it, is good. Where the alleged obligation is founded on public 
acts of parliament recited in the writ and return, and it appears that 
the statutory power has expired, the writ of mandamus is bad, and will 
be quashed (p). 

Pleas to the return — Traverse of matet'ial allegations. — By 9 Anne, 
c. 20, s. 2, it is enacted, that every person prosecuting a writ of man- 
damus may plead to, or traverse, all or any of the material facts contained 
in tlie return, to which the person making the return shall reply, take 
issue, or demur, and such further proceedings shall be had for the deter- 
mination thereof as might have been had if the person suing the writ 
had brought his ^ntion on tlie case for a false return ; and if any issue be 
joined on such proceedings, the person suing the writ may try the same 
as ail issue joined in such action on the case would be tfied ; and in case 
a verdict shall bo found for the person suing the writ, or judgment be 
given for him upon demurrer, or by nil dicity or for want of a replication 
or other plead jig, he shall recover his damages and costs in such manner 
as he might have done in such action on the case, and a peremptory writ 
of mandamus shall be granted without delay for him for whom judgment 
shall be given, as might have been done if the return had been adjudged 
insufficient. And in case judgment shall be given for the person making 
the return, he shall recover his costs of suit. But it is provided (s. 8 ), 
that if any damages shall be recovered by virtue of that act against any 
persons making such return, they shall not be liable to be sued in any 
other action for making such return. And the courts are to allow (s. 3) 
to persons to whom any writ of mandamus may be directed, or to jiersons 
who shall sue or prosecute the same, such convenient time to make 
a return, plead, reply, rejoin, or demur, as shall seem just and reasonable. 
And the stat. 4 Anne, c. IG, for the amendment of the law, and all 
statutes of jeofails, arc thereby (s. 7) extended to all writs of mandamus 
and proceedings thereon ; and by 1 Wm. 4, c. 21, s. 3, the several enact- 
ments contained in the statute of Anne relating to the return, and the 
proceedings on such return, and to the recovery of damages and costs, arc 
extended to all wrts of mandamus and the proceedings thereon (s). 

When the real object of a proceeding by mandamus is the recovery or 
enforcement of a civil right, the mandamus is in effect a civil action. 

( /)> /tet/. V. Loml, (t North- West. R, Co,, Kll. & Bl. 381. 

16 Q. J3. 884. Ilvg. \, Awtvrgtdv, *Cc., I ( 7 ) Iteg, v. F<iW, 1 Q. B. 040, 050. 
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Several matters, therefore, may be pleaded to the return, and orders for 
the inspection of documents will bo made as in any ordinary action (r). 

Return hy public officers and parties interested in such return— Statutory 
protection to certaifi public officers^ to whom writs of mandamus are directed, 
is given by 1 Wm. 4, c. 21, s. 4, which recites that writs of mandamus 
other than such as relate to the offices and franchises mentioned in 
9 Anne, c. 20 (ante, p. 984), arc sometimes issued to officers and other 
persons commanding them to admit to offices, and perform other matters 
in respect whereof the persons to whom the writs are directed claim no 
right or interest, or whose functions are merely ministerial in relation to 
such offices, and that it may be proper that such officers should in certain 
cases be protected against the payment of damages or costs ; wherefore it 
is enacted, that it shall be lawful for the court to which application is 
made for a writ of mandamus (other than such as relate to the offices and 
franchises mentioned in the statute of Anne), to make rules and orders 
calling not only upon the person to whom the writ may be required to 
issue, but also upon every other person having or claiming any right or 
interest in or to^he matter of the writ, to show cause against the issuing 
of the writ, and payment of the costs of the application, and upon the 
appearance of such other person in compliance with such rules, or in 
ilefault of appearance, after seWice thereof, to exercise such powers and 
authorities, and make such rules and orders as may be made under the 
Interpleader Act, 1 & 2 Win. 4, c. 58 (ante, p. 379), for giving relief 
against adverse claims made upon persons having no interest in the sub- 
ject of such claims (s ) ; but it is provided, that the return to be made 
to the writ and issues joined in fact or law upon any traverse thereof, or 
upon any demurrer, shall be made and joined by, and in the name of, the 
person to whom the writ is directed ; but the same may, if the court so 
direct, be expressed to be made and joined on behalf of such other person 
as may be mentioned in such rules ; and, in that case, such other person 
may frame the return, and conduct the subsequent proceedings at his own 
expense ; and, in such case, if any judgment shall be given for or against 
the party suing the writ, the judgment shall be given against or for the 
persons on whose behalf the return sliall be expressed to be made,*aud 
who shall have the like remedy for the recovery of costs, and enforcing the 
judgment, as the person to whom the writ has been directed would other- 
wise have had. 

When the return is made on behalf of a third party under the 
authority of the statute, the proceedings] are not to abate on^ the death, 
resignation, or removal from office of the person having made such return, 
but may be carried on in the name of such person ; and if a peremptory 


(r) Reff. V. AmherffaUft rfr,, 17 Q. B. 1)57. 


{$) See 1 & 2 Wm. 4, c. 58, s. 8. 
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writ is awarded, it may be directed to any successor in office or right to 
such perspn. 

After a demurrer to a return to a mandamus by the party to whom 
the writ has been delivered, the coui't will, in the exercise of the powers of 
this statute, let in another party really interested in the matter to join in 
making an amended return (^) ; but the party who seeks to come in 
must satisfy the court, or a judge at chambers, that there is reason for his 
claim, and that he is acting bona Jide^ and is not merely seeking to raise 
frivolous objections (u). 

Time for taking objections to the writ — There are cases where it has 
been held that, after a return to a mandamus, the court will not allow the 
validity of the writ to be^questioned ; but on a concilium, where the whole 
record is set down for argument, the defendant has a right to object to 
the writ in matters of substance, as much as a defendant has a right to 
object to a declaration where the whole record is set out upon demurrer, 
or writ of error a-^ter plea in civil proceedings (ar). The question whether 
the w'rit does, or does not, upon the face of it, disclose a good legal ground 
for the issue of it may be raised at anv stage of the proAedings ; and the 
court will, at any time before a peremptory writ of mandamus issues, 
examine whether the writ is so iramed as to give them jurisdiction {g). 
But where the writ is good upon the face" of it, and a return has been 
made, and an issue thereon tried, the court will not quash the writ on 
grounds which do not appear on the record, and which might have been 
shown against making the rule absolute (z). 

Review of proceedings in mandamus by writ of e^ror, — By 6 & 7 Viet, 
c. 67, s. 1, reciting that as writs of mandamus are issued by the Courts of 
Queen^s Bench, and the courts of the counties palatine, and that it was 
expedient that parties should be enabled to have the judgments and 
decisions of those courts reviewed by a court of error, and that power 
should be given to the prosecutor of the writ to demur to the return, it 
is enacted, that whenever the person prosecuting a writ of mandamus 
wishes to object to the validity of the return, he shall do so by way of 
demurrer to the same, and thereupon the writ and return, and the de- 
murrer, shall be filed of record, and proceedings taken as upon demurrer 
to pleadings in personal actions ; and the courts shall thereupon adjudge 
either that the return is valid in law, or that it is not valid, or that the 
writ of mandamus is not valid ; and if they adjudge that the writ is valid, 
but that the return is not valid, then they shall also by their judgment 
award that a peremptory writ of m^indamns shall issue, which writ may be 

(0 Reg. \*Paynter, 14 Law J., M. C. (y) Clarke v. Leiceetef, <tc. Canal Co,^ 
183 ; 0 Jur. «3C ; 1 Wm. 4. c. 21, s. 4, 6 Q. B. 003. Rex ▼. Margate Pier Co., 3 

(u) Reg. V. Cheek, 9 Q. B. 947 ; 16 B. Aid. 324. 

Law J., M, C. 65. (r) Reg. v. Stanford (Mayor of), 6 Q. 

(ir) Reg v. Powell, 1 Q. B. 360. B. 41 J. 
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suod out within four days ; and the courts are required by their judg- 
ment to award costs to be paid to the party in whose farour they decide. 

And whenever any such judgment has been given, or whenever issue 
in fact or in law has been joined upon the pleadings, and judgment given 
thereon, any party to the record who thinks himself aggrieved by the 
judgment may sue out a writ of error to reverse it, and proceedings thereon 
are to be taken, and costs awarded, as in ordinary cases of writs of error 
upon judgments. Provision is made for the issue of a peremptory writ of 
mandamus in case of the reversal of the judgment of the court below ; 
and it is declared that no action shall be proseeuted against any person 
for anything done in obedience to a peremptory writ of mandamus. 

Damages and costs — Costs on trial of issues of fact. — Wherever a 
party traversing a return obtains a verdict, he is now, since the passing of 
the stat. 1 Wm. 4, c. 21, s. 3 (ante, p. 984), entitled to some damages and 
costs ; and if, at the trial of any issue raised on a traverse of any material 
allegation contained in the return, the jury omit to find damages, the 
judge who tried the cause may order, from his recollection, the verdict to 
be entered on the postea for nominal damages, to enable the successful 
party to recover his costs (a). 

'The costs of the application for the writ^ independently of the trial of 
issues of fact raised by traverse of the return, &c., are regulated by the 
statute 1 Wm. 4, c. 21, s. 6, which enacts, that in all cases of application 
for a writ of mandamus, the costs of the application, whether the writ 
shall he granted or refused, and also the costs of the writ, if the same shall 
be issued and obeyed, shall be in the discretion of the court; and the court 
is authorised to order and direct by whom and to whom the same shall 
bo paid. 

Judgment non obstante v& edicto. — Where the issues raised are altogether 
upon immaterial points, and the return is virtually and substantially a 
good return, the court will give judgment for the defendant, notwithstand- 
ing the finding of the jury on those immaterial issues for the plaintiff {fi). 

Actions for a false return are maintainable by the party injured or 
aggrieved thereby (c), unless damages have been recovered by him, under 
the statute of Anne, against the person making the return, upon a 
traverse of the facts contained therein, and an issue thereupon raised under 
the statute (ante, p. 984). The action must bo brought against the party 
or parties who caused the return to be made (d). It is not maintainable 
against one who voted against the false return, and was consequently no 
party to it (e). 

(а) Reg. v. Tall^ 1 Q. B. 652, 059 ; Vaughan v. Lewis^ Garth. 227. 

ante, p. 086, as to costs in error. {d) Rex v. Ripon (Magor of)^ 1 Ld. 

(б) Reg. v. Darlington School Governor*, Raym: 564. 

6 Q. B. 719. (e) R. y.Pilkington, Garth. 172. 

(c) Green v. Pope, 1 Ld. Baym. 125. 
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Information fm* a false return, — If the matter of the return concerns 
the public government, and no particular person is so concerned or inte- 
rested as to bo aggrieved or injured thereby, an information may be filed 
against the particular persons joining in and making the false return (/). 

Attajchment for disobedience of permptory vn'it of mandamus, — Objeo- 
tions to the validity of a peremptory writ of mandamus may be taken on 
a motion for an attachment, and it may be shown that the writ either 
commands the defendant to do more than he is bound to do, or that he is 
enjoined to do it in some particular mode, where the law gives him an 
option or discretion in the mode of performance. No other return will 
be admitted to a peremptory writ of mandamus than a certificate of 
perfect obedience and due 'execution of the writ {g). 


SECTION II. 

OF THE OL.*IM TO A WRIT OF MANDAMUS IN AN ACTION AT COMMON LAW. 

Of the unim of an action in respect of'^a private injury with an appli- 
cation fat' a mandarmis, — By the Common Law Procedure Act, 17 & 18 
Viet. c. 125, it is enacted (s. G8), that the plaintiff, in any action in any of 
the superior courts, except re])lcvin and ejectment, may endorse upon the 
writ and copy to be served a notice that the j)laintiff intends to claim a 
writ of mandamus, and the plaintiff may thereupon claim in the declara- 
tion, either together with any other demand which may now be enforced 
in such action, or separately, a writ of mandamus commanding the defend- 
ant to fulfil any duty in the fulfilment of wliich the plaintiff is personally 
interested. The declaration in such action (s. 69), is tf) set forth suffi- 
cient grounds upon which such claim is founded, and that the plaintiff is 
personally interested therein, and that he sustains, or may sustain, damage 
by the non-performance of such duty, and that performance thereof has 
been demanded by him, and refused or neglected. The ploadinga and 
other proceedings in any action in wdiich a writ of mandamus is claimed 
(^. 70) are to be the same, as nearly as may be, and costs arc to be 
recoverable by either party, as in an ordinary action for the recovery of 
damages. In case judgment is given for the plaintiff, that a mandamus do 
issue, the^court in which such judgment is given may ^s. 71), if it shall 
see fit, besides issuing execution in the ordinary way for the costs and 
damages, also issue a peremptory writ of mandamus to the defendant. 


C/) Sttrgeona' Company*9 case, Salk. Salk. 4M1. 

374. U«x V. AHngdon {^Mayor of), 3 (g) Reg. v. Ledgard, 1 Q. B. 010. 
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commanding bim forthwith to perform the duty to be enforced. Tlie 
writ need not recite (s. 72) the declaration or other proceedings, or 
the matter therein stated, but may simply command the performance of 
the duty, and mayv in other respects, be in the form of an ordinary writ of 
execution, except that it must be directed to the party, and not to the sheriff, 
and may be issued in term or t^ation, and returnable forthwith ; and no 
return thereto, except that of compliance, is to be allowed ; but time to 
return it may, upon sufficient grounds, be allowed by the court or a judge, 
either with or without terms. 

The writ of mandamus so issued is to have (s. 73) the same force and 
effect as a peremptory writ of mandamus issued out of the court of Queen’s 
Bench, and, in case of disobedience, may be enforced by attachment. The 
court may (s. 74), upon application by the plaintiff, instead of proceeding 
against the disobedient party by attachment, direct that the act required 
to be done may be done by the plaintiff, or some other person appointed 
by the court, at the expense of the defendant ; and, upon the act being 
done, the amount of such expense may be ascertained by the court, either 
by writ of impiiry or reference to a master, as the court or a judge may 
order ; and the court may order payment of the amount of such expenses 
and costs, and enforce payment tliereof by execution. 

We have seen tliat the prerogative writ of mandamus is never granted 
for the enforcement of a mere private duty, where there is a clear cause of 
action, and compensation in damages would be an effectual remedy (ante, 
p. 9C9). And it has been held that the same rule will prevail with regard 
to the action of mandamus ; and that where the duty to be performed 
is nothing more than the ordinary duty springing out of a contract in 
respect of which an action for danmges is the appropriate remedy, the 
action for a mandamus does not lie. A mandamus, therefore, cannot be 
claimed to make a debtor pay a mere private debt, in respect of which the 
ordinary remedy by action is available (h). 

Actions in which a claim for a mandamus imy he mstained. — Wherever, 
by charter or act of parliament, a duty is imposed upon a corporate body 
or chartered company, in the fulfilment of which the plaintiff is interested, 
and in respect of the non-fulfilment of which the plaintiff is entitled to 
maintain an action for damages, he may in the same action claim a man- 
damus for the fulfilment of the duty. Thus where the plaintiff, in an 
action for a mandamus against a trading company, set forth the incorpo- 
ration of the company by letters patent, directing amongst other •things 
that the capital of the company should be divided into sharcs,«and provi- 
sion made for the registration of the names of all the proprietors of such 
shares ; and showed that a register of shareholders had been established, 

(A) Jiush V. Bcavmit ^*2 Law J., Excli. M. Benson v. Vml^ 6 £11. Bl. 273 ; 

25 Law J.. Q. 13. 274. 
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in conformity with the provisions of the charter ; and that the plaintiff was 
entitled/ as the executor of a deceased shareholder, to have his name in- 
serted in such register; averring that he was personally interested, <&c., and 
had sustained damage, and had made a demand on the company to have 
his name entered, and that they had reffised, &c., it was held on demurrer 
that the plaintiff was entitled to the writ; Yor wherever there is a duty in 
the fulfilment of which the plaintiff is personally interested, and which 
ought to be fulfilled under royal charter, the non-performance being a 
grievance to an individual, that is a case for an action for a mandamus (t). 
It is a case also, as we have seen, where a prerogative writ would be 
granted independently of the statute (A:). 

So, where the plaintiff having set forth that the defendants were a 
joint-stock company, duly incorporated under the Joint-Stoek Companies 
Act, and that the plaintiff was duly entered on the register of shareholders 
as a holder and proprietor of certain shares, numbered, t&c., and that the 
defendant removed Jbis name from the register, and refused, after demand, 
to restore it, &c., and claimed damages and a mandamus, it was held that 
the claim was properly made (Z). But whenever a mandamus is claimed 
in an action brought for the recovery of a mere pecuniar} demand, it must 
be shown o*^ the face of the declaration that the demand arises in respect 
of something vlone in furtherance of the provisions of a royal charter, or 
in the execution of an act of parliament; that the charter or statute 
exempts the defendants from all personal liability in respect of the debt, 
or pecuniary demand, and imposes upon them the duty of paying it out 
of a public fund they are authorised to administer, or out of rates they 
are authorised to levy; that there are no discoverable assets in their 
hands upon which a levy can be mdde, and that the only remedy for the 
satisfaction of a judgment obtained against them is by mandamus, to 
compel the making of a rate, and the application of the money thereby 
collected in satisfaction and discharge of such judgment. 

Where the plaintiff, in his declaration against the clerk of a local 
board of healtli, set forth that certain improvement commissioners 
appointed under a local act, contracted to pay him a certain sum for 
certain services towards carrying into effect the purposes of the act ; that 
the services were rendered, but the commissioners neglected to pay, and 
that afterwards, by virtue of another act of parliament, the duties of the 
commissioners were transferred to the local board of health ; and it was 

(i) Ld. Campbell, Norris ▼. Ir. Land Law J., Q. B. 342. Copeland v. Nortli- 

Co., 8 Ell. .& Bl. 512 ; 27 Law J., Q. B. East. Hail. Co., 6 £11. & BI. 277. 

119, overruling Bex v. Jjondon Jss, Co., (A) Ante, pp. 970, 977. 

5 B. & Aid. 899. But a company is not (/) Sivan v. Brit, Anslr. Co., 7 H. £ 

bound to register a transfer not in ac- N. 004 ; 2 11. & C., in error. Ward v. 

oordance with the statutable form, Betf. 8. E. B, Co,, 20 Law J., Q. B. 177. 

V. Qea, Cem, Co., 6 Ell. & Bl. 415; 25 
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enacted that all debts payable by the commissioners should be satisfied 
by the local board out of rates they were authorised to levy ; and the 
declaration went on to show that the debt remained unpaid; that the 
plaintiffs were personally interested in the levying a rate for payment 
thereof; that they had demanded and been refused payment and a rate, 
and sustained damage; and^hey then claimed a mandamus; and the 
cause went to trial, and the damages were assessed, it was held that the 
plaintiff was entitled to the mandamus claimed. The provisions of the 
Common Law Procedure Act,” observes Hill, J., “now enable a plain- 
tiff, in an action in which he might recover judgment, but could not have 
execution, and would have had to apply for a mandamus, to combine a 
claim for a mandamus with his action, so that if he succeeds, a mandamus 
issues as part of the judgment. In such a case, I think the amount of 
the debt for which the mandamus is ultimately to issue may be ascertained 
in tho action ’* (m). 

Commissioners, or the members of a local board, appointed annually 
for executing the powers of a local act of parliament, are generally a 
fiuctuating body in the nature of a corporation, represented by their clerk, 
who is the party, as we have seen, to be sued for services rendered them 
for purposes within the scope of the act (n). But for the statute, the 
commissioners who retain, or order the services to be rendered, would be 
personally liable ; but as they are acting for public purposes under 
statutory authority, with power over a public fund created by tho statute, 
they are generally expressly exempted from personal liability, and the 
burthen of satisfying and discharging the debts they incur in the execu- 
tion of the purposes of the act is thrown upon the fund they are authorised 
to administer. An action to enforce payment of these debts must, as we 
have seen, be brought against them in the name of their clerk, and when 
judgment is obtained against the clerk, the public fund, or the rates, are 
to be resorted to for its satisfaction, and not the private property of 
tho commissioners (o). If, therefore, after judgment has been recovered 
against the clerk, a demand is made upon the commissioners for satis- 
faction and discharge of the judgment-debt, and they neglect to provide 
themselves with funds, and make the payment, an action for damages may 
be brought upon the judgment, and a claim for a mandamus conjoined 
therewith, to compel the levying of a rate and the satisfaction and dis- 
charge of the judgment-debt. But, in these cases, the old prerogative writ 
of mandamus would seem to afford as convenient a remedy for enforcing 
satisfaction of the judgment-debt (p) as the bringing of a seeppd action 

(m) Ward v. Lowndes, 1 Ell. & Ell. (o) ffa// v. TViy/or, E11.B1.*^E11.107 ; 
aiO ; 26 Law J., Q. B. 205; 20 ib. 40, 27 Law J., Q. B. 311. KendaU v. King, 

in orror. 17 C. B. 483 ; ante, pp. 052-655. 

in) Ante, p. 673. Bush v. Jliariuif 0 (p) Ante, pp. 076, 070. 

L. T. R., N. S. Each. 510. 
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for a mandamus. If a second action is brong]it it must, in many cai^es>.1m 
commenced within six months of the recovery of the judgment (^); andjt 
must appear that the judgment has been recovered against tlie clerk or 
secretary of the board in respect of some act or proceeding by the mem* 
bers of the board in the hona-fide execution of the statutory powers iut 
trusted to them, so as to exempt them, an^ their clerk or secretary, from 
personal liability (?'); for if they have exceeded the powers conferred upon 
them, and arc not protected from personal liability by the statute, they can- 
not charge the debts they incur, or the consequences of their unautho- 
rised proceedings, upou the rates, and a maudamus cannot issue to compel 
them to do what they have no power or authority to do ( 5 ). 

Actions in which a claim for a mandamus cannot he sustained, — If, in 
an action for a mandamus, nothing more appears upon the record than 
that the action is brought for the recoveiy of a debt incurred by the 
members of some local board, commissioners, or corporate body acting in 
discharge of p'vblic duties, or in the exercise of statutory powers, and 
there is nothing to'exclude tlic personal liability of the defendants, and to 
show that the ordinary remedy by action would not be available, a claim 
for a mandamus cannot be sustained. I’hus, where the plaintiffs in an 
action for a mandamus set foi^h that the defendant, as clerk to certain 
commissioners, for putting into execution a local improvement act, 
became indebted to the plaintiffs for certain salary, due to them for 
services rendered to the commissioners under the provisions of the act, 
upon the retainer and request of the commissioners, and also for work and 
labour, journeys and attendances, as solicitors for the commissioners uj)Oii 
their retainer, (&c., and for fees <&c., money paid, &c., and on an account 
stated, and that these debts were a charge upon any monies and funds 
which might be in the hands of the commissioners, if the commissioners 
had funds, and. if not, then upon a rate leviable under the statute; that 
the plaintiffs were personally interested, &c. ; that they deinande4 and 
were refused payment, and sustained damage, c^c., and the plaintiffs tljcn 
claimed a mandamus, it was held, on demurrer, that no right to a manda- 
mus had been shown, for there were various ways in which the commis- 
sioners might retain the services of an attorney in matters relating to 
their official duties, .and become personal'ly liable in respect thereof ; and 
there was nothing to show that the debt claimed could not be recovered by 
the ordinary remedy by way of action of debt. The mandamus in this 
case,” observes Channel, B., “is to pay out of the rates, pr to levy rates 
for the purpose ; it is objected that the writ is bad from being in the 
altemativ^e ; but passing this by, both branches of the alterjiative assume 

( 7 ) Surland v: Kingstfut, <tc. Local Load Board, Southampton, ante, p. 068. 
Bitard, antcyp. 078 . («) Duncan v. Findiater, ante, p. 054. 

(r) SmUhdimpton dc., Bridge Co, v. Bush v. Ueavan, 30 Law J., Exch. 5B. 
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Attd imply a legal duty \rhen the writ of mandamus issued to pay theae^ 
claims out of the rates, or lory rato for the purpose ; and this without 
even alleging that the services wore rendered to, or on the retainer or 
request of, the commissioners as such, or for business done in carrying out 
the purposes of the ack Assuming the services not to have beeji in exe- 
cution of the powers of the adl;^ then they would not be even payable out 
of the rates ” (<). 

The declaration in the action for a mandamus is to set forth', as we have 
seen, the grounds upon which the claim is founded, the personal interest 
of the plaintiff therein, the damage he sustains, or may sustain, the demand 
by him of the performance of the duty, and the defendant's refusal or 
neglect. When the mandamus is claimed for the satisfaction and dis- 
charge of a pecuniary demand, it must be shown, as we have seen, that it 
does not constitute a mere private debt, in respect of which the ordinary 
action of debt would be an available remedy, but that the only mode of 
obtaining payment is by rccours(vto a rate, the duty of making and levy- 
ing which is, by statute or royal charter, imposed upon the defendants. 
The existence of the debt must be affirmed ; the obligation of the board 
or public body to pay it, and, if necessary, to make a rate for the purpose ; 
also the plaintiff's {>ersonal interest in the matter, the damage he sustains, 
and the demand and xefusair And any of these allegations may be 
traversed, and found cither in favour of the plaintiff or the defendant. 
The declaration need not state the precise amount due, as in the case of 
the prerogative writ of mandamus, to enforce a judgment obtained against 
an oiheer of a corporation ; but the plaintiff is at liberty to allege the 
existence of the debt generally, leaving it to the jury to find the precis^ 
amount for which the mandamus claimed is to issue, and when that 
amount is found by them, the mandamus forms part of the judgment in 
the action (t^). 

In an action for a mandamus against a railway company to replace the 
name of a shareholder on the register, from which it had wrongfully been 
removed, the declaration set forth that the company was an incorporated 
company, the capital stock whereof was divided into shares transferable by 
deed ; that the plaintiff purchased and became the proprietor of certain 
shares, numbered, &c., and was duly entered on the register of share- 
holders as a shareholder, in respect of such shares; that the company 
wrongfully, and without his authority, removed his name from the register; 
that the plaintiff requested them to replace his name ; that they refused 

• . 

(t) Bush T. Bsavau, 32 Law J., Exoh. Common Law Procedure Ac}, 17 ifir 18 * 

60. Some of the passages in die judg- Viet. c. 125, ante, *p. 988. Ward v. 

mint in this ease do not appear to be Lowndes, I £11. Ell. 0 iO ; 28 Law J., 

recom^eable with the judgment of jtbe Q. B. 265; ante,. p. 991. 

Court of Queen's Bench, in narrowing (u) Ward v. ,L<»rtides, 1 ’£IL Ss Ell. 
the operation of sa. 60, 70, 71, of the 940 ; ante, p. 088. ; . ‘ 

3 8 
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SO to do; that he was personal! j interested, &c., and sustained damage^ 
whereupon he claimed a writ of mandamus commanding them, &c. (x). 

The pleadings in the action are, as previously mentioned, to be the 
same, as near as may bo, as in an ordinary action for the recovery of 
damages (ante, p. 988). 

Orders for the rectification of the register of shareholders in joint-stock 
companies, — The statutes 19 & 20 Yict. c. 47, s. 25, and 19 & 20 Yict. 
c. 14, ss. 8, 9, enable any of the sii|)erior courts of law or equity to make 
orders for the rectification of the register of shareholders of registered 
joint-stock companies, on the application of persons entered, or omitted to 
be entered, on the register, and to decide on the title of the applicant to 
have his name enteied or ^erased from the register ; but when once a 
person has been put on the register, the company cannot erfise his name 
therefrom, except at the instance of a party having a better title, or by 
showing that the registration is a nullity, by reason of fraud, misrepresent- 
ation, or forgery (y). 

{x) Siran v. BriL AuHr. Co., 7 H. & N. 400 ; 30 Law J., C. V. 113. Addison on 

004 ; 2 H. & C. 1, in en-or. Contracts, pi^. 135-138, 5tb edn. 

(y) Swan, ex parte, 7 C. 11., N. S, 
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764. See ^luthoritg, 

AGENTS, indemniication of, 459. 764 
liability of, for deceit, 738, 751, 761, 
763, 770, 771 

admissions by, in accounts rendered 
to their principal, 885 
deceit of, when chargeable upon the 
principal, 753, 762. See Commwhn 
Agent ; Principal ; Master ; Ser- 
vant ; Factors ; Innocent Agents ; In- 
tervening Agents, 

AGISTERS of cattle, duties and respon- 
sibilities of, 367, 360. See Fences. 
ALIMONY in cases of judicial separa- 
tion, 781 

on dissolution of marriage, 785 
ALTERATIONS in premises by tenants, 
193 

injunction to restrain, 218 
ALTERNATIVE REMEDIES, 35 
ALUM in bread, 183 
AMBASSADORS, privileges of, 850 
AMENDMENT of orders or judgments 
of justices, 626 

of non-joinder or mi^oinder of parties, 
839-842 

of variances at tlie trial, 840, 891 
defects tfud errors in procee^ngs, 841, 
892 .. 

so 08 to create a new cause of action, 
648, 607, 893 

by adding fresh partjes or a fresh plea, 
892 

AMENDS, tender of, in actions against 
consti^les, justices, and others, 003, 


an respect of tilings done under statu- 
tory authority, 673 

ANCIENT WINDOWS. See Windotrs, 
ANIMALS FERiE NATURE. See 
Ferocious Animals* 

APOLOGY, plea of publioation of, in 
actions for libel, 718 
proof of, 731 

evidence of offers of, in mitigation of 
damages, 517 

APPEAL from decisions of inferior 
courts, 551, 620 
from the Divorce Court, 794 
against convictions and orders of jus- 
tices, 620 

on the ground of want of jurisdiction, 

. 620,635 

proof in, by affidavit, 624-626 
effect of notice of, 621 
statement of case by way of, ib. 
remedy by cumulative upon ordinary 
eommon-law remedies, 620, 635, 661 
APPOINTMENT. See Public Appoint- 
ment. 

APPORTIONMENT of daniages be- 
tween tenant and reversioner, 58 
APPRAISEMENT of things distrained, 
457, 480 

ARBll'RATION in compensation cases, 
659, (582, 604 

,AR£Ai?, injuries from unguarded, 140, 
143, 158. See Dangerous Premises, 
ARMS, grants of, 283 
right to the possession of, 287 
ARREST, illegality of, when effected by 
means of an act of trespass, 558 
what amounts to, 539 
without warrant, 488, 489 
by constables, without having their 
warrant with them, 488 
of the wrong party, 400 
for malicious injuries to property, ib. 
for malicious trespass, 491 
for the commission of indictable of- 
fences in the night, ib. 
for an assault and breach of the peace, 
491-493 

for disturbing divine service, 403 
for commiRing acts of public inde- 
cency, ib. 

for offences under the Merchant Ship- 
ping Act, ib. 

of principal by his baili 494 
for metropolitan offences, ib. 405 
by railway companies, 495 
of recruits and deserters, 400 
of dangerous lunatics, ib. See False 
Imprisonment, 
by sheriffs, 554, 558, 573 
of the right person under a wrong 
name, 563 
on Sundays, 564 
under one of several writs, ib. 
of privileged persons, ib. 505 
under void or irregular process, 567 
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' by private individuals acting in aid' of 
a constable, 031 

discharge ih>m, by application to a 
judge, 533 

ABBEST OF JUpOMENT after ver. 
diet in actions for libel and slander, 

. 732, 733 

excessive damages, 705 
ABTISTIC PBOPEBTY, 9, 88-41. See 
Copyright, 

ASSAULT, by words and threatening 
gestures, 482 

by unintentional violence, 483 
. resulting from acts of carelessness and 
negligence, 345, 482 
by handcuffing nnconvicted prisoners, 
483 

when justifiable, 483-487 
in self-defence, 225, 483, 484 
in defence of the possession of a house, 
shop, or close, or of goods and 
chattels, 225 

in resistance of a forcible entiy, or 
to prevent a forcible seizure of 
chattels, 485 

in preservation of the public peace, ib. 
Actions for, 407-510 
parties to sue and be sued, 503-506 
declarations for, 507. See Declara- 
tions, ^ 

pleadings, defences, and evidence in.* 
507-518 

plea of previous hearing and dismissal 
of the charge of, 500 
pleas of justification of, 510 
by naval and militoiy officers, 513 
damages recoverable, 517, 510. See 
Damages. 

ASSIGNEES OF BANKRUPTS, trans- 
fer to, of the property and choses in 
actions of bankruiits, 200-301, 822- 
824 

title of, to property of which a bank- 
rupt was reputed owner, 201-302. 
See Reputed Ownership. 
proof of title of, 311, 887, 888 
liabilities of, 837 

actions by and against, 822-825, 837 
ATTOBNIES AND SOLICITORS, du- 
■ ^ tics and responsibilities of, 335-337 
in keeping the secrets of their clients, 
335 

in the conduct of an action or suit, 330 
respecting investigation of title, 337 
investment of money, ib. 
when relying on their own judgment 
and opinion in cases where they 
ought to take the advice of counsel, 
ib. 

lien of, 371 

Actions against, for negligence, 848, 349 
questions in, for the jury, 340. See 
Negligence. 

AUCTION, sale by. 748 
representations at, ib. 


AUCTIONKEBS, r^resentations of, 437 
deceit by, ib. 

right of action of, in respect of property 
placed in their hands to be sold, 304. 
See Bailees, 

AUTHOBITY, abuse of, 25 
by governors of colonies, ib. 

‘ naval end military officers, ib. 
by commissioners of public works, 26 
by revising barristers and pubRo 
officers, 23, 24 

rendering parties trespassers ah initio, 
221. 260, 269, 450, 584, 594 
revocation of, 288 

false representation of, 751-753, 764, 
I 900 

as between principal and agent,' 459,753 
AUTHOBS, criticisms 'Upon, 697. See 
Privileged Writings. 

AVOWBY in replevin. 471 
for double rent, 472 
by joint-tenants, coparceners, and ten- 
ants-in-commoD, ib. 
pleas in bar to, 473 
evidence in, 477, 478 
AWABD. See Reference, 

BAIL, right of, to arrest his principal, 
494 

BAILEES OF CHATTELS, duties and 
responsibilities of, 274, 352-380 
in respect of the safe keeping and re- 
deliveiy of chattels, 353 
to a stranger to whom the bailor has 
transferred all bis interest, 274 
to one of several joint-bailors, 378. 
See Bailments. 

liabilities of, for loss by preventable 
accidents, 357, 360, 362 
mice and rats, 358 
robbeiy and theft, 368, 363 
detention of chattels by, under a claim < 
of lien, 363, 375. See Lien, 
transfer of chattels in the hands of, 
288 

bankruptcy of, 296-302 
actions by, for conversion of chattels 
bailed, 303, 376-;)70, 816 
damages recoverable, 317 
actions against, for detaining chattels 
bailed, 376-386. See Conversion; 
Bailors; Common Carriers ; Agisters 
of Cattle; Warehousemen; Carriers. 
BAILIFFS, indemnification * of, 459. 
See County-court Bailiffs; Sheriffs* 
Officers. 

BAILMENT of chattels, several sorts of, 
.352-357 

to be kept gratis, 353 
used gratis, ib. • 
for hire, 354,355 
managed or dealt with for hire, 
356 

determination of, 377* See Bailors; 
Bailees. 
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BAILOR, withont reward, 806 
for hire, 304, 305 

duties and liabilities of, 363, 354, 359 
concealment of risk by, 15, 354, 394,395 
in the case of bailments of explosive 
and combustible articles, 15 
BAN K, fraudulent assumption of name of, 
755 

BANKER, liability of, for refusing to 
cash cheque, 8 

lien of, upon securities of his custom- 
ers, 370 

BANK-NOTES, loss of, 270, 289 
title to, of the loser against the Onder, 
289 

against parties who have taken the 
note maid fide t 277 

discount of, by parties -knowing of the 
loss, 270. See Losing and Finding. 
BANKRUPT, possession of goods by, as 
bailee, trustee, or agent, 294-il02 
possession by, of stock and shares, 295, 
298 

transfer by, 291 

liability of, to actions ex delicto, not- 
withstanding his bankmptcy, 837 
BANKRUPT ACT. protection of persons 
acting in execution of, 577 
BANKRUPT TRUSTER, removal of, 
302 

BANKRUPTCY, pl.'a of, 861 
proof of, 311 

efiect of, on rights and liabilities ex 
delicto. 290-302, 822-824, 837 
act of, 291 

malicious proceedings in, 53,1. See 
jtssignees; Reputed Ownership. 
BANKR'UFrCY PROCEEDINGS, proof 
of, 588, 887, 888 

BANKS of rivers and canals, title to, 
237 

BARRISTERS, misconduct of, 338 
slander of, in their profession, 702, 728 
freedom of speech of, 709 
BATHING, by-law.s respecting, 32, 33 
customar}' and prescriptive rights of, 
90. See By-Laws. 

BATTERY in self-defence, 483 
in defence of the possession of a house 
or close, or of goods and chattels, 
484, 486 

by way of moderate correction, 511. 
See Assault. 

BEASTS OF WARREN. See Warren. 
BEATING, ^ee Battery. 

BELFRY, nuisance from, 181 
BELL-RINGING, creating a nuisance, 
18 

BIGAMY, actions for, 28 
BILL OF EXCEPTIONS, 804 
BILLS and NOTES, conversion of, 275 
by parties who have found them, 276, 
989 

by pqiuons who discount them fraudu- 
lently, 277 


title of the finder, 276, 277, 269. See 
Bank-notes; Losing and Finding^ 
BISHOP, brea^ of duty of, 14 
BONA FIDES, proof of, 543 
BONDS and SECURITIES for money, 
right to the possession of, 283 
BOOKING-OFFICE KEEPERS, duties 
and liabilities of, 358. See Bailees. 
BOOKS, criticisms upon, 697, See 
Literary Property. 

BOROUGH JUSTICES, jurisdiction of, 
597 

BORROWERS, liabilities of, 353-^56 
for the negligence of their drivers, 236. 
See Bailments, 

BORROWING AND LENDING, 854. 

See Bailments. 

BOUNDARY WALLS, 238 
tenants. in-common of, ib* 
injuries to. 239 
repair of, 149 

BREACH OF THE PEACE, what 
amounts to, 492, 493 
arrest for, by constables, 491 
by private individuals, 492, 513 
BREAKING AND ENTERING dwell- 
ing-houses, Justitication of, 247 
to arrest for felony, ib. See Dwell- 
ing-house. 

BREAKING AND TRAINING 
4 HORSES in public thoroughfares, 
injuries from, 327 

BRICK-BURNING, nuisance firom, 186 
injunction to restrain, 180 
BRJCK-EARTH. See C/ay. 
BROKERS. See Factm's. 

BUILDERS, injuries from negligence 
and want of skill of, 334 
degree of skill and diligence required 
from, 335. See Contractor; 8\ib» 
contractor. 

BUILDINGS, right of support for, from 
ac^joining land or buildings, 45, 46, 
70, 102. See Support. 
removal of, constituting waste, 193 
removal of, as being traile-fixturcs, 203 
demolition of, 262 

BULLS AND BULLOCKS, injuries 
from, in public thoroughfares, 160 
driving of, by inexperienced boys, 342. 
See Ferocious Animals. 

BY-LAWS of municipal corporations, 31 
for the suppression of nuisances, 32 
respecting bathing, ib. 
in restraint of trade, 33 
by commissioners, boards, and com- 
panies, ib. 

imposing penalties, 30 
by railway companies, 409 
by local boards, 623 
invalidity of, when maile in rontraven* 
tiou of legal rights, 31-83, 613 
convictions on, 612 

when they may be removed and 
quashed, ib. See Certiorari, 
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'GAB^DBrVEB not a eommott carrier, 

300 . • 

CANAL COMPANIES, right If, to the 

water of the canal, 63 
duty of, to afford reasonable fa- 
cilities for the carriage of passen- 
gers, merchandise, and chattels, 

301 

liabilities of, as common carriers,* 300. 

See Common Carriers, 
inability of, to exonerate* themselves 
from negligence, or breach of duty, 
401. See CondUUmi; Special (Jon^ 
trad, 

sumra^ proceedings against, for not 
receiving and forwarding merchan- 
dise, 431 

liability of, for injuries from leakage 
from the canal, 647 

CANALS, negligent management of, 164 
intersecting public highway, ib. See 
Corporation!!; Joint-Stock Conipaniea. 
CABICATUIIES, proof of the publica- 
tion of, 720 

CARBIAGKS, defects in, 323 
liabilities of hirers of. 353 
negligent driving and management of, 
324, 327. See Negligence. 

CABBIE RS, negligence of, 322 
duties of, 350 • • 

loss of goods by, 361, 363. See Com- 
mon Carncm; Bailees. 

CABBIE RS* ACT. See Common Car- 
riers" Act. 

CASE, statement of, by way of appeal, 
621, 622 

CATTLE, trespass by, 222 
CATTLE.GATES, HH 
CAVEAT EMPTOR, maxim of, when 
applicable, 3, 747, 750 
when it does not apply, 740 
CELLAR, careless management of, 140, 
158 

CELLAR DOORS, falling of, 141 
CELLAR FLAPS iu public thorough- 
fares, 144, 188 

CEMETERIES’ CLAUSES ACT, 673. 

See Public Works ; Statutory Powers. 
CERTIFICATE depriving of costs, 023 
CERTIFICATE FOR COSTS, when 
necessary, 021, 023 

within what time to be granted, 022, 
026, 028 

when the action is brought to try a 
right, 922 

in cases of wilful and malidous tres- 
pass, 020 

wilfhl and malicious grievance, 081 
under the County Court Acts, 026, 
028. See Costs. 

CERTIFICATE OF INSANITY. 407 
CERTIFICATE OP PREVIOUS 
HKARINCr of charge of assault 
before magistrates. 600 
claimable ex debito JustUite, 610 


proof and effect of, 616 

CERTIFICATE OF SHARES, deposit 
of, 206 

reputed ownership of, ib. 

right to, of shareholder, 076, 080, 000 

CERTIFIED COPIES, proof by, 721, 
888 880 

CERTIORARI, writ of, 068, 062 
concurrent remedy wiUi appeal, 061 
application for, ib. 
affidavits in, ib. 062 
notice of issue of, 962 
for the removal of convictionH and 
orders of justices, 622, 626 ^ 
for the removal of proceedings of 
inferior courts, 551, 622-627,060 
of actions of replevin, 466 
when the writ is not taken away by 
express statutory prohibition, 661, 

623, 624, 050 

decisions revicwable by, 623 

proof in, of evidence before magistrates, 

624, 626, 961, 062 
amendment on return to, 626 

for removal of inquisition of damages, 
068, 060 

proof in. of sheriff’s jury having ex- 
ceeded their jurisdiction, 666 
quashing of, procedendo, 062 
proof in, of misdirection by under- 
sheriff, 066 

CESTUI QUE TRUST, legal disabili- 
ties of, 54 

must sue in the name of his trustee, 
815 

liability of, for waste, 108 

baTikruptcy of, 301 

right of, to a change of trustees, 302 

CHANCEL, repair of, 109 
title to, 234 

CHANCERY PRACTICE, amendment, 
of, 60 

CHARACTER, privileged commanica- 
tionsrespecting, 688,601, 604. See 
Pri vileged Commit n icat ions. 

CHARTERED COMPANIES, duties 
of, enforceable by mandamus, 016 

CHEATING creating a cause of ac- 
tion, 28 

CHEMICAL WORKS, nuisance from, 
181 

CHEQUE, loss of, 276. 289 

CHEQUE-BOOKS, negligent keeping 
of, 18 

CHILDREN, custody of, 785, 701 
orders of the Divorce Court respect- 
ing, 786 

right of guardians to custody of, 788 
right of fathers to custody of, 786-788 
controlling power over, *by Court of 
Chancery, 788-700 
right of access of mothers to, 700 
obligation of parents to provide for, 701 
petitions to the Divorce Court respect- 
ing, 703 
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CHIMNEYS, license to use, 131 
nuisance from, 1,37 
i^uries from the fall of, 147 
Actions for damages, 168-179 
declaration, 171 

CHURCH-RATE, objection to, before 
justices, 609 

CLAY, right to dig, 64, 83 
unlawful digging of, 194, 197 
by strangers, 206 

CLERGYMEN, neglect of duty by, 15 
slander of, in their profession, 703, 704 
slander by, from the pulpit, 704, 705 
CLOSE breaking, 221 
justification of entry on, ib. See 
Minerals, 

COACHMEN, negligence of, 324, 423. 

See Master and Servant, 
COACH-OWNERS, liability of, for in- 
juries caused by their coachmen, 324 
COAL, reservation of, in grants and con- 
veyances, 66 
right to dig, 70, 84 

unlawful digging of, 194, 263 
under railways and canals, 71, 73 
COAL-HOLES in public thoroughfares,' 
182 

when indictable by, 242 
CO-HEIRS in gavelkind, actions by, 
ib. 

COKE OVENS, .luisance from, 130 
injunction respecting, 180 
COLLISIONS in public thoroughfares, 
327 

on the high seas, ib. 330, 339 
COLOURABLE TIUNSFER of pro- 
perty, 286, 287 

COMBUSTIBLE SUBSTANCES. See 
Dangerous Articles, 

COMMISSION AGENTS, bankruptcy 
of, 299, 301 

COMMISSION OF THE PEACE, form 
of, 595, 596. See Justices, 
COMMISSIONERS, power of, to make 
by-laws, 33 

COMMISSIONERS' CLAUSES ACT, 
33, 563 

injuries done by persons acting under 
the powers of, 646, 678. See Pub- 
lic Works ; Statuton/ Powers, 
COMxMISSlONERS OF PAVEMENTS, 
liabilities of, for a nuisance, 651 
for neglecting to maintain works in a 
secure state, 652 

COMMISSIONERS OF PUBLIC 
WORKS, powers of, 187 
duties and responsibilities of, 170, 
649 . 68 ^ 7 ; 828 

in respect of negligent execution of 
public ^orks, 170, 649-654 
responsibility of, for nuisances on land 
in their occupation, 170 
liability of, ill respect of public funds 
they are authorised to collect, 653,055 
exemption of, from personal liability 


in respect of thmga dona, itt ihh 
AcniMde execution of a statute, 655 
when they must sue and be- sn^ in 
the name of 'their clerk, treasnrer, 
or public officer, 653, See Locai 
Boards; Statutory Pmoers; Public 
Works. 

COMMITMENT by county-court jndges, 
548, 550 

by commissioners of bankrupts, 550 
justices of the peace, 000, 607 
form of, 600 

of accused persons, ib. 001 
of witnesses, 605 
warrants of, 618, 620 
testing validity of, by certiorari, 022, 
626 

by habeas corpus^ 627. See Certiorari. 

COMMON, rights of, 83 • 
incidents of, 88, 89 
appendant, 84 
appurtennnt, 85 
of shack, ib. 

pur cause de vicinage, 80 
of turbary, ib. 
estovers, ib. 

in gross, 87. See Grant; Prescrip- 
tion, 

inconsistent rights of, 89 
extjnguishmcpt of rights of, 115 
remedies for disturbance of rights of, 
110 

right to distrain beasts wrongfully put 
upon, ib. 

Actions for taking manure from, 120 
for surcharging, ib. 
for infringement of rights of, 119-130. 

See Profit a prendre, 
justification of trespass in the exercise 
of a right of, 248 

COMMON CARRIERS, who may be 
said to be, 390 
public profession of, 301 
duties and responsibilities of, 389, 411 
loss of things by, from robbeiy and 
theft, 361, 302, 392 
storm and tempest, 303, 394 
fire and inevitable accident, 393 
rats and mice, and preventable acci- 
dents, ib. 

'from the negligence of third parties, 
394 

firoro defective packing, 39.3 
exemption of, from Bability in cases 
of contributory negligence, 16, 395 
concealment of risk, 16, 304, 396. See 
Contributf^ Negligence, 
notices by, imposing conditions upon 
customers, 395 

Btatntoiy protection of, under the 
Carriers' Act, 806-401. Sec Com- 
mon Carriers' Act, 

under the RailwiO^ and Canal Traffic 
Act, 401-404. See BaUway and 
Canal Traffic Act. 



^ MiKKDiibi^ of, fixr damage or loss 
' of goods in warehouses, 405, 406 
for non-delivery at the place of deati- 
' nation, 401^ * 

beyond their ordinary limits of con- 
veyance, 406, 407 

duty of, in case of refusal of consignee 
to receive the goods, 40df 409 
, lien or, 409. See lAen, • 

Actions agfdnst, for loss of, or injury to, 
chattels, 491-433 

parties to sue and be sued, 421-424 
. declaration, pleadings, and evidence, 
424, 425-432 

damages recoverable, 428-432 
COMMON CARRIERS’ ACT, respect- 
ing the safe carriage of valuables, 
896-401 

articles comprehended under, 300, 
300 

. notices under, 306, 307 
declaration of value under, 307, 308. 

See Declaration of Value. 
losses covered by, 400-401 
COMMON FERRYMEN, duties and 
responsibilities of, 411 
loss of^oods by, ib. 

COMMON HOYMKN, duties and re- 
sponsibilities of, ib. See Common 
Carriers, , 

COMMON INNKEEPERS, who are, 
413 

public duty of, 412 
towards travellers and wayfarers, 413 
in respect of robbery and theft, 413- 
417 

limitation of liability of, 417 
obligation of, to receive property for 
safe custody, ib. 
lion of, 410, 420. See Lien. 
wrongful imprisonment by, 420 
Actions against, for refusing to receive a 
guest, 424 

for loss of chattels, 425 
•pleadings, defences, and evidence, ib, 
damages recoverable, 420 
COMMON-LAW PROCEDURE ACTS, 
824, 825, 838-842 
COMMONERS, rights of, 80, 190 
COMPANIES' CLAUSES CONSO- 
LIDATION ACT, 671. SeeiSMw- 
tory Powers; Statutory Compensa- 
tions. 

COMPENSATION, effect of offer of, 
893 

enforcement of, by mandamus, 979 
COMPENSATION CASES, costs in, 
936. See Statutory Compenealions. 
COMPLAINT. See Information, 
CONCEALMENT OF RISK. HeeJRisk. 
CONDITIONS annexed to the exercise 
of incorporeal rights, 114 
respecting the carriage of merchan- 
dise and chattols under the Railway 
and Canal Traffic Act, 408 


signature of, ib. . ^ 

repugnancy of, 395, 396 
reasonableuesB and unreosonahleness 
of 402-404 

CONFESSION AND AVOIDANCE, 
pleas in, 246, 851 
CONIES. See Babbits, 

CONJUGAL BIGHTS, restitution of, 
779 

CONSENT giving jurisdiction, 847 
curing error, 848 

precluding a party Arom taking objec- 
tion, bih, 848. See Jurisdiction, 
CONSEQUENTIAL INJURIES, 53 
CONSERVATORS of rivers, powers of, 
140 

CONSOLIDATION OF ACTIONS, 
713 

CONSPIRACY, action for, 520, 521. See 
Malicious Conspiracy, 
CONSTABLES, acts of, in obedience to 
a warrant, 620 

ari'est by, without warrant, 488 
arrest by, without having their war- 
rants with them, ib. See Arrest. 
breaking and entering dwelling-houses 
by, 020-631 

without w'arrant, 247, 030 
excess of authority by, 631 
handcuffing by, of unconvicted prison- 
ers, ib. 

abuse by, of search-warrant, ib. 
parties responsible for the wrongful 
acts of, 640 

Actions against, 630-645 
statutory protection to, 497-499, 639 
limitation of actions against, 499, 
601, 635, 030. See Limitation tjf 
Actions, 

notice of action against, 400-503, 636, 
630. See Notice of Action. 
tender of amends by, 503 
payment of money into court by, ib. 
See Amends ; Payment. 
parties to be defendants in, 630, 640 
pleadings in actions against, 407, 408, 
503, 641 

evidence at the trial, 642-644. See 
Evidence. 

damages recoverable, 644, 655. See 
Damages, 

CONSTRUCTIVE POSSESSION of 
chattels, 313 

CONTAGIOUS DISORDERS, 182 
CONTENTIOUS ENJOYMENT of 
privileges, 105 

CONTINUED CLAIM, abolition of, 
231 232 • ^ 

CONTINUING NUISANCES, 180,186 
parties responsible for, 189 
CONTINUING TRESPASS, 841, 864 
CONTINUOUS EASEMENTS, 117 
CONTINUOUS ENJOYMENT crest- 
ing a prescriptive right, 106 
break in, 106 
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CONTRACT, torts foiinded on, 12 
parties to sue on, 13 
duties arising out of, ib. 

CONTRACTORS, liability of, in respect 
of the negligent execution of works, 
160, 170,342,343,831 
in the exercise of statutory power, 
660 

ipjuries done by workmen of, 343 
when liable for negligence of sub-con- ' 
tractor, 342, <*143 

CONTRIBUTION not clahnable as be- 
tween joint wix>ng-doers, 010 

CONTRIBUTORY MISCONDUCT de- 
priving a plaintiff of all right of 
action, 568 

on the part of a husband seeking a 
dissolution of marriage. 783, 784 
or claiming damages for adulteiy, 800 
on the part of a parent complaining of 
seduction, 806 

CONTRIBUTORY NEGLIGENCE on 
the part of a^;;[ilaiiitiff, 10-20, 154, 
157, 333, 334 

not depriving a plaintiff of his right 
of Action, 17, 18, 158, 334 
remote consequences of, ] 9 
consequences of, when action is brought 
by an executor, 838 
or a common carrier, 305 
or the guest of an innkeeper, 418 
evidence of, under plea of Not guilty, 
346 

general evidence of, 348 

CONVERSION OF CHATTELS, by 
meddling with them or removing 
them, 260 

by assertion of dominion over them, 
260, 270 

by sdiing or pivchasing them, 270 
by consuming or destrwing them, 
271 

by refusing to deliver them up on de- 
mand, 27*2-275, 878 
by one of several partners, tenants- 
in -common, 277, 378 
by parties who have a lien upon them, 
278 

Actions for the conversion of, 303 
parties to sue and be sued, 304-307. 

See Parties to Actions, 
declaration in, 307. See Declarations. 
pleadings and defences, 308. See 
Pleadings. 

evidence hi, 310-314 
for the defence, 313 
under ^leas of jusUfication, 314 
assessmepi of damages in, 316-310 
special damages, 318 

CONVICTION, proof of, 888 
questions respecting, in examining wit- 
nesses, 870. See finmmarg Convic^ 
tions, 

COPIES^ when receivable as primair 
evidence, 876 


COPYHOLDERS, customary rights of, 
83, 87 

waste by, 200 

COPYRIGHT, infringement of, 36-41 
in books and lectures, 36 
dramatic literary property and musical, 
compositions, 38 

in sculpture, casts, Ac., and designs, 39 
engravings, paintings, photographs, 
Ac. ib. 40 

CO-RESPONDENTS, evidence of. 794 
evidence against, 797-800 
damages and costs recoverable from, 
800 801 

CORPORATE BOOKS, compulsory 
production of, 976 

CORPORATE DUTIES, enforcement 
of, by mandamus, 964 

CORPORATE OFFICEHS.misconduct 
of, in othce, 073 

misbehaviour of, out of office, ib. 
compulsory election of, 974 

CORPORATE OFFICES, enforcement 
of appointment to, by mandamus, 
973, 975, 981 

CORPORATIONS, liabUity of, ex de- 
licto, 820-828 

for negligence of servants and work- 
men, 048. 827 

for puisiinccs on lands in their occupa- 
tion, 151-155, 647-077, 827 
for opening trenches and causing ob- 
stnictionH in public thoroughfares, 
049 

for conversion of chattels, 275, 423, 827 
for assault, battery, and false imprison- 
ment, 500, 827 

for malicious prosecution, 536, 827 
libel and slander, 714 
fraudulent misrepresentation, 702, 
703 

Actions against, 820-830 
notice of action, 070-073 

CORPORATORS, assertion of rights of, 
bv mandamus, 976, 977, 980, 900 

CORROSIVE SUBSTANCES. See 
Dnngcrom Articles. 

COSTS, recovery of, 015-038 
where the court has no jurisdiction, 018 
where a second action has been 
brought before the costs of a for- 
mer action have been paid, 918 
on references, 828, 820 
on particular issues, 936 
a stay of proceedings, 917 
discharge of juiy, 936 
arrest of judgment, or judgment 
non ol>8tante veredicto, 017 
effect on, of withdrawing juror, 019 
limited to the amount of damages 
recovered, 019-921 

in actions of trespass, alter notice not 
to trespass, 930 

for wilful and malieious grievances, 
030, 931 
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in aotions against JasiieeB, 081 
against constables, officers, and parties 
acting in the executioa of an act of 
parliament, 932 
against executors, ib. 
for duties and penalties, 033 
in actions on judgments, ib. 
in compensation cases, 036 • 
in county-court actions, 938 • 

on new trials, 033 
in cases of appeal, 033 
in cases of prohibition and certiorari, 
034 

incases of mandamus andi^j unction, ib. 
taxation of, 035 
security for, 037 

certificate to enable a plaintiff to re- 
cover, 021, 026. See Certificate far 
Coete. 

to deprive a plaintiff of, 023 
County-Court Acts depriving a plaintiff 
of, 024-026 

in actions of tort founded on con- 
tract, 025 

certificate for, under the County Courts’ 
Act, 02(U)28 

CO-TKKSPASSEUS, damages recover- 
able from one of several, 2G4, 265, 
518, 000 

costs against, 036 

COUNSEL’S ADVICE, when it ought 
to be taken, 337 

responsibility of attornies for neglect- 
ing to take, ib. See AttorHfvx, 
COUNTERFEIT TRADE-MAUKS, the 
fraudulent use of, 753, 755, 773, 774 
proof of use of, 760 
Actions for damages, 756, 771 
parUes to sue and be sued, 750, 761. 
See Decat, 

penalties for the use of, 4l 
indictment for fraudulent use of, 773 
injunction respecting, 774-776 
COUNTY COURT, jurisdiction of, 844 
ouster of jurisdiction of, 845, 847 
waiver of objection to, 847 
COUN'l’Y.COURT ACTS, 844, 848 
COUNTY-COURT BAILIFFS, duties 
and responsiblities of, 500-571 
duty of, to satisfy landlord’s claim for 
rent, 570 

things distrain able by, 571 
Actions against, 574, 502 
stHtiitoiy protection to, 575 
staying proceedings against, 570 
COUNTY-COURT CLERKS, illegal ex- 
ercise of judicial acts by, 550-552 
neglect of duty by, 553 
COUNTY-COURT JUDGES, jurisdic- 
tion of, 843 

orders of commitment by, 540 
proceedings to compel them to act, 552 
Actions against, 572 
notice ^ aotion, ib. See Notice of 
Action* 


COUNTY-COURT PROCEEDXKGB, 

proof of, 588 

COURT-MARTIAL, iUegal pKoceedinga 

by, 25 

assault in executing decrees of, ib. 
malicious prosecution by, 520 
impeachment of proceedings of, 552 
COURTS OF JUSTICE, publication of 
proceedings of, 695. See Privileged 
Writings. 

COW-GRASSES. 88 
CREDIT given by mistake when it can- 
not be withdrawn, 885 
false representation concerning, 789- 
742 

CRIM. CON. See Adultery* 
CRIMINAL INFORMATION no 
ground for stay of proceerlings, 635 
CRIMINAL PROCEEDINGS, proof of. 
886 

CRITICISMS upon authors, 697 
by one journalist upon another, ib. 
upon sermons, 608 

the public character of public men, ib. 
by one tradesman upon the goods of 
another, 600 

CROSS-EXAMINATION, conduct of, 
809, 810 

respecting the contents of writings, 871 
CROSSING, accident on, 324 
CROWDS, nuisance from the collection 
of, 130-182 

CRUELTY, acts of, in the execution of 
decrees of courts of justice, 25 
judicial separation on the ground of, 
780 

revival of. after condonation, 761 
CUMULATIVE REMEDIES, 35 
by appeal and certiorari, 620, 035, 661 
bv prohibition and appeal, 950, 952 
CUSTODY, proof of, 534 
CUST'OM, rights claimable by, 81 
manorial customs, 83 
CUSTOM-HOUSE OFFICERS, negli- 
gence of, 14 

power of, to detain goods, 274, 658, 659 
CUSTOM-HOUSE SEIZURES in the 
execution of statutoiy powers, 274, 
658, 650 

notice of action, 671 
damages recoverable, 310, 653 
CUSTOM/VRY ESTATES, 88 
CUSTOMS’ ACTS, seizures under, 310 

DAMAGE FEASANT, distress, 400, 464, 
See Disirees. 

DAMAGE without wrong, 2 • 

too remote to give rise to ^tion, 4 
sufficiently connected with* the wrong, 
5, 0, 760, 763 

peruniaxy, not essential to create a tert, 
6 

where the plaintiff is insured ogainst 
loss, 010 

in respect of liability incurred, 902 
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DAMAGES recoverable at common law, 
800-915 

on traverse of a return to a mandamus, 
087 

in Chancery. 030, 040 
in particular actions, 806, 807 
where the plaintiff is insured against 
loss, 010 

special and extraordinary, 898 
prospective, 903 
exemplary and vindictive, 900 
apportionment of, 08 
in actions of tort founded on contract, 
890 

costs and expenses recoverable as, 000, 
903 

aggravation and mitigation of, 907 
double and treble. Oil 
excessive, 012-914. See Statutory 
Compensaiions. 
in cases of adultery, 800 
in actions for seduction, 808, 811 
DAMNUM SlNl!>^iNJURIA, 2 
DAMS in rivers and ittreams, 43, 50 
DANGEROUS ANIMALS, injuries 
from, 2. J9 

DANGEROUS ARTICLES, deUvery of, 
to shipma^'ters and carriers to be 
carried, 15, 767 

responsibility of the shipper or con- 
signor, ib. 

negligent keeping of, 0 
concealment of the dangerous nature 
of, 757 

DANGEROUS MACHINERY left un- 
fenced, 156 

DANGEROUS PREMISES, 143 
causing injury to sen^ants and work- 
men, 155, 156 

guests and visitors, 157. See Ruinmts 
Buildings, 

DANGEROtJS STRUCTURES, re- 
moval of, by order of public officers, 
163 

DEBENTURES, gift of, 383. 38 1 
DECAYING TIMBER, feUing of, by 
tenant for life, 106, 197 
DECEIT, 736, 776 
by directors of public companies, 741 
vendors of property, 742, 751 
railway companies, 751 
agents, 751, ^53 
masters and employers, 753 
provision -dealers, 755 
married women and infants, ih. 
bailors and consignors of goods, 757. 
See Fraudulent Misrepresentation; 
Frat^dulent Concealment ; Trade- 
Marks^ 

Actions for,* 758-770 
parties to sue and be sued, 758, 762. 

See Parties to Actions, 
pleadings, defences, and evidence! 763, 
705. See Pleadings, 
prevention of, by indictment! 77U773 


prevention of, by iigunotion, 774-776 
DECLARATION of causes of action, re- 
quisites of, 848, 650 
joinder in, of different causes of action! 
848 

statement in, of special damage, 849 
several counts in, 850 
fletitioNB and needless aviarments in, 
853 

for disturbance of rights incident to 
the possession and ownership of 
land, 54-56 

for disturbance of enjoyment of ease- 
ments, privileges, and profits, 122- 
125 

nuisances, and keeping ferocious ani- 
mals, 171-174 
for waste, 212, 213 

trespass upon lands and tenements, 
243, 244 

trespasses upon, or conversion of chat- 
tels, 307, 308 

in injuries from negligence, 340-346 
against bailees for loss of, or damage 
to, chattels, 880 

common carriers and common inn- 
keepers, 421, 425 

for wrongful and excessive distresses, 
409-471 

for assault and false imprisonment, 
50«, 307 

malicious arrest, and malicious prose- 
cution, 536-538 
against sheriffs, 580-582 

justices of the peace, 641 
in actions for railway compensations, 
666, 667 

for libel and slander, 714-716 

deceit, breach of warranty, misre- 
presentation, and fraud, 703-765 
in claims for damages from adulterers, 
796 

actions for seduction, 807 
DECLARATION OF VALUE under the 
Carriers’ Act, 397 
by whom to be made, 398 
effect of, 400, 401 

respecting the carriage of merchandise 
under the Railway and Cansd Traffic 
Act, 403. See Conditions, 
DECLARATIONS accompanying acts, 
883 

DECOY POND, disturbance of, 9 
DEDICATION of way to the public, 08 
of aiVoining strips of land, 260 
proof of, 183-188 

subject to certain risks and incon- 
veniences, 143, 144 
subject to certain terms and conditions, 
184, 260 

where there is no thoroughfare, 186 
who may dedicate, 187 
limited dedication, ib. 
with and without gates, 1B6L 
DEER, unlawful taming of, 107 
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DEFACING lioenses and oertiftcates, 7 
tambBtonea, ib. 

DEFAMATION. See Libel and Slander, 
DEFAMATORY PETITIONS, 685, 686 
DEFAMATORY SENSE of writings and 
^ language, proof of, 723, 725. See 
Libel and Slander, 

DEFAMATORY SERMONS, 704, 705 
DEFECTS, fraudnlent concealment of, 
750, 758. See Deceit; Manifest 
Defict, 

DEFENCE OF PROPERTY. 3, 484 
of the person, 484 

DEFENDANTS. See Parties to Actions^ 
DEFILEMENT OF STREAM with gas 
refuse, 165, 166 

DELIVERY ORDER, transfer of chat- 
tels by, 288,877 

DEMAND AND REFUSAL of goods in 
actions of detinue, 383, 385 
to establisli a conversion, 272, 300, 878 
not amounting to evidence of a con- 
version, 273, 270 

by pei*sons not having tliem in their 
possession, 273 

by servants, bailees, and public officers, 
274 

DEMURRER to pleadings, 867 
DEPOSIT of cliattels, 352. 370 
of luggage at railway stations, 360, 301. 
See Bailees, * 

DEPOSITIONS taken in the absence of 
a magistrate, 601 
proof of, 888 

disproof of, by oral testimony, 876 
DEROGATION OF GRANT by grantor. 

and those claiming under him, 76 
DESERTERS, arrest of, 496 
DESERTION of married women by 
their hnsbands, 777 
entitling them to a judicial separation, 
779, 781 

DESIGNS, piracy of, 30 
DESTRUCTION of goods and chattels 
creating a cause of action, 271 . See 
Conversion ; Negligence, 
DETENTION OF CHATTELS, acUons 
for, 376-388 
joint and separate, 378 
power of defendant to compel rival 
claimants to interplead, 370 
declaration of the cause of action, 380 
pleas of Not guilty, 381 
non detinet, ib. 

of delivery to one of several joint- 
plaintiffs, 382 

denying the plaintiffs property in the 
goods, ib. 

justifying the detention, ib. See Lien, 
pleas of payment of money into court, 
383 

evidence at the trial, 884 
of a jus tertii, 298. See Jtis tertii, 
of abandqnment of possession before 
action, 885 


damages recoverable, 318, 319, 880-388 
orders for the delivery of the speoiAc 
thing detained, 386 
assessment of value, ib. 
assessment of damages where the 
whole' or part of goods have been 
delivered up after action, 887 
mitigation of damages, 388 
DETINUE, action of, 384-388. See 
Detention of Chattels, 
DEVASTAVIT by personal representa- 
tives, 836 

DEVIATION from highway, right of, 
184 

justiAcation of, 249 
from private way, 250, 200 
DEVISEE, right of action of, 819 
DILAPIDATIONS, 192-196. See Ec- 
I cltsiastical Dilapidations. 

I DIRECTORS, liabilities of, for misre- 
presentation, 738, 741, 761, 765 
for publication of deceitfhl prospec- 
tuses and reports, 741. 760-763 
Actions against, 763, 705-771. See De- 
ceit. 

DISAJULITIES, extending [liriods of 
limitation, 232, 862 

DISCONTINUftUS EASEMENTS,! 17 
DISCRETIONARY POWER, exercise 
of, by justices, 610 
wrongful exercise of, 611, 012 
DISEASED ANIMALS, sale of, 3 
exposure of, in a public place or mar* 
ket, ib. 19 
trespass by, 19 

damages recoverable from trespass by, 
208 

DISFRANCHISEMENT, 972 
DISPOSSESSION of land, what amounts 
to, 232, 233 

DISSEISIN, proof of, 256 
DISTRESS DAMAGE FEASANT, 
460-464 

of animals trespassing on unfenced 
land, 461 

beasts wrongfully put upon a com- 
mon, 119 

locomotive engines damage feasant, 
462 

after tender of amends, ib. See 
Tender. 
sale of, 463 

replevin of, ib. 464. See Replevin, 
Actions for unlawful distress, 467-480 
DISTRESS FOR RENT, 433-480 
by bankrupts, 434 

agents, joint-tenants, and tenants* 
in-common, 438 

executors and administrators, 439 
after agreement not to distmin, 440 
after the taking a bill, note, or security 
for the rent, ib. 

for more rent than was due, 452 
for rent payable in advance, 430 
after fraudulent removal, 448 
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DISTRESS FOR KENT, 
after termination of the term of hir- 
ing, 437 

time, mode, and place of mnking, 440 
things not distrainable, 441-445 
things distrainable, 445-449 
excessive distresses, 451 
repeated distresses, 453 
impounding goods, ib. See Itnpaund- 
ing. 

appraisement and sale, 465, 457 
i^r tender of rent, 455 
irregularity of, 458 
abuse of right of, 450, 458, 459 
non-compliance with statutes, 458 
keeping distress without selling, 459 
costs and expenses of, 458 , 

Actions for unlawful and excessive dis- 
tresses, 407-480 
parties to sue and be sued, 408 
declarations, 409.471 
pleadings, defences, and evidence, 473- 
478 

damages recoverable, 478-480 
DISTRESS -WARRANTS by justices, 
0184 

sen'ice of order before issue of war- 
rant, 010, 0*40 • 

replevin under, 032 

DISTURBANCE OF DIVINE SER- 
VICE, imp'isonment for, 493 
DISUSE of enjoyment extinguishing 
the right, 111 
DITCHES, repair of, 80 
injuries from falling into, 144 
ownership of, 239 
DITORSION of water, 7, 43 
DIVINE SERVICE, disturbance of, 493 
DIVORCI] from tbe bond of matrimony, 
782 

DIVORCE COURT, power of, over mar- 
riage-settlements and the custody of 
children, 785-788 
proceedings before, 793 
petitions to, 792, 793 
evidence before, 793, 794 
appeal from, 794 

trial of questions of fact before, 795 
proceedings at the trial, 089 
DOCKS, injuries A:om the negligent 
management of, 154, 155, 357 
DOCUMENTARY EVIDENCE ACT, 
888 

DOGS, injuries from, placed in the 
way of persons coming to a dwelling- 
house, 1 59 

barking of, at night, Causing a nui- 
sance,^ 159, 181. See Noisy 'Nui- 
sancei, 

destruction of, when justifiable, 100, 
268,310, 314 

injuries from the bite of, when mod, 
160, See Ferocious Af$imais, 
damage from, wonying sheep, 19, 160, 
368, 314 


damage to crops by, 334 
damages recoverable from iDjuries to, 
315 

DOG-SPEARS, ipjnries from, 189 
DOG-TRAPS, in,iuries from, 139, 140 
DOMINANT TENEMENTS, whatjare, 
43 

destruction or alteration of, 118. See 
Servitudes, 

DOORS, breaking open, 556-559 
DOOR-STEPS in public thoroughfares, 
144 

DOUBLE AND TREBLE DAMAGES, 
911 

. DOUBLE COSTS, repeal of divers sto- 
Btutes respecting, 935 
DOUBLE RENT, for holding over dis- 
tress for, 473 

DOUBLE VALUE, when recoverable, 
478, 479 

assessment of, 479 

DRAINAGE OF LANDS, servitudes in- 
cident to, 44 

statutory powers for improvement of, 
45 

diversion of w'ater by, 40 
artificial obstructions to, 50 
prescriptive right? of, 99. See Prescrip- 
tive Rights ; Wattrcoursc. 

Actions for obstructions to, 54-61, 124- 
^32 

declarations, pleadings, defences, and 
evidence, 54-58 

damages recoverable, 58. See Dam- 
ages, 

^junction, 59-61. See Injunction, 
DRAINS appurtenant to a house, 67 
negligent construction of, 170. See 
Nuisances. 

DRAMATIC PIECES, copyright in, 38 
DRIFTWAY, 187 

DRIVERS, negligence of, 21. See 
Omchmen, 

DROVERS, liability of, for damage done 
I by animals driven by them in a 

^ public thoroughfare, 160, 343 

DUPLICATE ORIGINALS, proof of, 
875 

what are, 644 

DURESS, money obtained by, recovery 
; of, 911 

I DUTY, breach of, 13 
statement of, 173, 173 
in a declaration, 345 
DWELLING-HOUSE, trespass in, 347 
justification of trespass in, ib. 
breaking the outer door of, 550 
by sheriffs and officers, 556-559 
constables, 629 

Actions for trespasses in, 240-366 
pleadings, defences, and evidence, 163, 
436, 583 

damages recoverable in, 363. See Light 
and Air; Support: NuUanee; Build- 
ings ; Distress. 
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easements, e2-U9 

implied grants of, 00-76 
transfer of, 77-81 

claimable by prescription, 94-100* See 
Preacripti&n Act., 

waiver and extinguishment of, 109-116 
unauthorised increase of, 119 
revival and re*oreadon of, 110-118 
abatement of obstructions to thp en- 
joyment of, 119 

Actions for infringements upon, 120-130 
parties to be plaintiffs and defendants, 
120-122. See Parties to Actions. 
declaration, 122, 123. See Declaration. 
pleadings, defences, and evidence, 125 -t 
129. See Pleadings. 
damages recoverable, 120, 130, 895- 
015. See Damages; Light and Air; 
Support; Wag: Water. 
remedy by injunction, 130-132 
EAVES-DUOPPINGS from adjoining 
buildings, easement of, 03, 110 
nuisance iVom, 134, 109. See Pre~ 
scription; Easement; Nuisance. 
ECCLESIASTICAL CORPOKATIONS, 
recovery of land by, 232 
ECCLESIASTICAL COURTS control 
over, exercised by the superior 
courts of common law, 040-948. 

See Prohibition. 

ECCLESIASTICAL DILAPIDAl'iONS 
108 

EJECTMENT by force, when it is 
wrongful, when justiftable, 225, 484, 

485 

ELECTION, quashing of, by mandamus, 

074 

ELEEMOSYNARY CORPORATIONS, 
recovery of land by, 232 ^ 

EMBANKMENTS in rivers, 3 
ip,iuries from, ib. 

EMPLOYER, liability of, fur the negli- 
gence of his workmen, 340-342 
ENGINEERS, negligence of, in the ex- 
ercise of statutory powers, 650 
ENGRAVINGS. See Prints. 

ENJOYMENT, proof of, establishing a 
prescriptive right, 07-1 10, 253-201 
traverse of, 250 

ENTRIES by deceased persons in books, 
881-883 

ENTRY on land, justification of, 261 
right of, to repair watercourse, 61, 118 
to assert title, 232, 233 
by mortgagees, 233 
EQUITABLE CLAIMS, 130 
EQUITABLE DEFENCES, 246, 864, 

865 

EQUITABLE RELIEF, 180, 181 
EQUITABLE WASTE. 197 
ESCAPE, Rability of sheriff for, 566 
what amounts to, ib. 
recapture, ib. 667 
actions for, 573 
declaration, 580 
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pleadings, defences, and evidence^ 088-* 
588 

assessment of damages, 590, 591, 897 
E8TOPFEL, title by, 313, 314, 884, 885 
statements and repxesentattons amount- 
ing to, 583, 884 

preventing a defendant from disputing 
the title of the plaintiff, 885 
from withdrawing a credit given by 
mistake, ih. 
pleading of, 245, 683 
ESTOVERS, common of, 77 
grants of, 86. See Common. 
EVIDENCE in actions, 869-894 
primaiy and secondary, 870-876 
in the case of written documents, 871 
calling for a subpeena duces tecum, 
872 

rendering a notice to produce neces- 
sary, 873 

where facts and circumstances have 
been recorded in writing. 675-877 
of facts resting on hearsay and reputa- 
tion, 879 

in oases of pedigree, 880 
of general rights depending on imme- 
morial usage, ib. 
of deceased persons. 881 
against interest, 882 
by entries in books, 883 
proof on the part of tJie plaintiff, 800 
in particular actions, 801 
of payment of mon5y into court, 868 
by plaintiffs and defendants on their 
own behalf. 809 
of acts of parliament, 885 
proceedings before magistrates, 540 
of records and judicial proceedings, 
686, 886 

by sworn or certified copies, 888 
of particular jacts, notwithstanding the 
existence of a written memorial 
thereof, 875-878 

in cases where the law requires a me- 
morandum in writing, 876 
of admissions of liability, 878 
where a party is estopp^ firom con- 
tradicting his own statements, 884 
in actions for infringement of incor- 
poreal rights, 57, 126-120 
for nuisances. 175-176 
waste, 213, 214 

trespasses on lands and tenements, 
253-261 

trespass and conversion of chattels, 
312-815 

negligent use and management of 
chattels, 347-340 

negligent keeping and unTawftil deten- 
tion of chattels, 383-385 
negligence and breach of duty on the 
part of common carriers and inn 
keepers, 426-428 « 

wroncpul distress and sale of things 
distrained, 475-470 
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EVIDENCE. 

assault and batteiy and wrongful im- 
prisonmeut, 513-518 
malicious arrest and malicious prose- 
cution, 538-544 

trespasses by judges, sheriffs, and 
ministerial officers, and parties set- 
ting them in motion, 584-589 
of trespasses in the execution of war- 
rants and orders of justices, 041-. 
644 

injuries from the negligent exexcise or 
abuse of statutoiy powers, 676 
libel and slander, 719-720 
fraudulent misrepresentation and de- 
ceit, 766-770 
adultery, 797-801 
seduction, 807, 808 

mode of taking, in Divorce Court, "i 94 
improper reception or rejection of, 89,*) 
EXAMINATIONS. See JJejJosUions, 
EXCAVATIONS causing damage to ad- 
joining tenemi$»nts, 0, 43, 48, 149 
drying up wells, 52 

within twenty-five yards of a public 
carriage-way or cartway, 142 
left unfenced. 143, 158 
injuries from, to tresi)assers, ib. See 
Trespftssers. 

EXCESSIVE DISTRESSES, 451 
Actions for, 467 
declarations for, 469 
evidence in actions for, 475-478 
damages recoverable, 478-480. See 
Diitress* 

EXCLUSIVE LICENSES, 77, 81 
EXCLUSIVE REMEDIES, 35 
EXECUTION, writs of, 553^ 
priority of, 554 
arrest "under, 555 
seizure of chattels under, 550 
in dwelling-houses, 5561559 
after payment of rent to the landlord, 
562 

sale of goods taken in, 563 
false returns to writs of, 508. See 
Sheriff; Baiitffs. 

EXECUTION . CREDITOR, purchase 
by, at sheriff's sale, 2H8, 289 
EXECUTORS AND ADMINISTRA- 
TORS, right of action of, 819-822 
in respect of torts founded on con- 
tract, 821, 822 

for injuries to property, 820, 821 
for personal wrongs, 820 
for injnries causing death, 338, 822 
right o^ to fixtures, 201. SwFixtyres. 
liabilities of, for wrongs committed 
by their'flestator or intestate, 835 
bankrupt<^ of, 302 
trading of, with trust-property, ib. 
Actions against, 830 
for dil^idations, 835, 836 
for their own wrongful acts, 837 
for a devastavit, 836 


EXEMPLARY DAMAGES for Tiolent, 
oppressive, and cruel conduct, 591, 
905-907 

when recoverable, 130 
for personal insult, 262, 905 
for false charge of felony, 517 
for seduction, 809. See Damageg, 
EXPENSES, when chargeable upon a 
public fond, 628, 629 
EXPLOSIVE SUBSTANCES. See 
Dangerous 4^ticles, 

EXPULSION of trespassers, 225, 226 
justification of, 245, 247 
EXTENT, malicious procurement of, 
531 

EXTINGUISHMENT of easements, 
110, 116. See Unitg of Ownership, 
EXTORTION by sheriffs’ officers and 
bailifis, 569 

recovery of money obtained by, 911 
treble damages for, 569 

FACTORS AND BROKERS, lien of, 
368-370,373. Agents; Bailees; 
Lien, 

bankruptcy of, 299-301 
FAIRS, rjght to hold, aVteno solo^ 82 
FALSEHOOD, iiijiuies from, 22, 736- 
771 

indictment for, 771-774. See Deceit, 
FALSE IMPRISONMENT, 487-497 
by justices, COO, 601 

constables without warrant, 488 
private persons without warrant, 489 
subsequent ratification of, 506 
incurability of, 564. See Arrest, 
Actions for, 499-520 
limitation of actions for, against con- 
stnblas and officers, their assistants, 
and private persons, 499 
notice of action for, ib. 
parties to sue and be sued, 503-506 
declaration of the cause of action, 500 
pleadings, defences, and evidence, 507- 
516 

damages recoverable, 517-519. See 
Notice of Action ; Parties to Actions ; 
Damages, 

FALSE PACKING for purposes of de- 
ceit, 040 

parties responsible for, 647. See De- 
ceit. 

FALSE PRETENCES, money obtained 
by, 29 

FALSE REPRESENTATIONS causing 
damage, 8, 787-776 

* remedies in equity for, 770. See 
Fraudulent Misrepresentation, 

FALSE RETURN by sheriffs, 568, 560 
Actions for, 580 
proof in, 585 
to writ of mandamus, 087 
a(*tion and information for, ib. 068 
FELONY, temporary merger of a civil 
wrong in a, 20-20 
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ottinot bie set tip by the wrong-doeri 117 
Bne8tfor,d47,639,700 
by constables, 488 
private persons, 469 

FELLOW- SERVANTS, rights, duties, 
and responsibilities of, 332, 333 
FEME QOVERT, actions by, 8ir. See 
Married Women, 

FENCES, repair of, 149, 243 ' 

trespass by cattle from Uie want of, 
222, 330 

parties liable for the non -repair of, 87, 
102,223 

prescriptive right to the repair of, 102. 

See. Prescription, 
ownership of, 238, 239 
trees standing in, 238. See Hedtjee, 
teriancy-in -common of, ib. 
injuries to, 264 

proof of servitude of maintaining and 
repairing, 102, 128, 223 
by canal companies, 154 
railway companies, 150 
extinguishment of the liability to re- 
pair, 115 

Actions for the non-repair of, 129. See 
Railway Fences, 

‘parties to be sued, 122 
damages recoverable, 205 
FERiE NATURiE. See Animals , . 
FEROCIOUS ANIMALS, injuriesfrom, 
19, 158->161 

traversing public thoroughfares, lOO, 
101 

responsibility of parties for keeping, 
20,150 

Actions for injuries from, 173-170 
declaration, 173 
evidence, 177, 178 
damages, 170, 004 
FERRY, disturbance of, 11 
FERRYMEN. See Common FetTymen, 
FINDERS of chattels, duties and lia- 
bility of, 269, 273, 350 
FIRE, lighting of, ac^oining a highway, 
142 

ii^'uriefl to lands and tenements fh)m, 
206-210 

lighted by design, 207, 200 
by accident, 2<i6 

spreading from fhrnaces and steam- 
engines, 209 
fW)m railways, 210. 648 
from heated stitcks, 208 
occasioned by the' negligence of ser- 
vants^ 210 

by inevitable accident, 208 
Actions'for damages firom, 211-210 
by owners of insured premises, 211 
parties to sue and be sued, 212 
declaration, 213-347 I 

evidence at the trial, 213, 214, 347 I 
assessment of damages, 215 
FIRE-ARMS, ne|[lig«nt management of, 
2, 821, 345 


negligent keeping of, 844 
r^resentations concerning, 737 
FJfiE WORKS, injuries fix»m, 2 
letting off in highways, 

FISHING, right of, 11, 90, 195 
disturbance of right of, 35 
rules respecting, 282, 283 
FIXTURES, what are, 202-204 
severance of, from the inheritance, 
271 

right of removal of, 200-205 
by purchasers and mortgagees, 205 
as between heir and executor, 200 
executor of tenant for life and re- 
mainderman, 201 
landlord and tenant, 202-205 
agricultural, trade, aud ornamental, 203 
abandonment of right of removal of, 
204, 205 

Actions for damages for wrongful re- 
moval of, 214 

damages recoverable, ib. See Waste. 
FOOT-PASSENGERS, rights, duties, 
and responsibilities of, 324 
FORCIBLE ENTRY on lands and tene- 
ments, 225. See Trespass, 
FOREIGN AMBASSADORS, exemp- 
tion of, from distress, 445 
FOREIGN COUNTRY, torts committed 
in, by British subjects, 26 
FOREIGN SHIPS, collisions with, 828 
FORFEITURE of property and offices, 
0-14, 972, 973 

FORGE, nuisance from, 134 
FORGERY, cheating by, 28 
actions for, ib. 

FORMS OF ACTION, 848 
FOUNDATIONS of buildings, distur- 
bance of^ 45, 70 

FRAUD AND DECEIT, 22, 23 
avoiding judicial acts, 623 
collaterM to a contract, 743. See 
Deceit ; Fraudulent Misrepresenta- 
iion ; Fraudulent Concealment, 
FRAUDULENT ACTS causing damage, 

' 7 

FRAUDULENT CONCEALMENT, 756 
of value and risk from carriers and 
bailees, 16, 394, 395 
of defects in things sold, 756 
of the dangerous nature of articles 
delivered to a bailee to be ware- 
housed or carried, 757. See Deceit, 
FRAUDULENT CONVEYANCE, 291 
FRAUDULENT MISREPRESENTA- 
TION, 22, 23, 736-770 
under pretence of a claim of right, 
738 

of knowledge of a particular fact, 730 
concerning tho condvict, erddit, ahiUiy, 
trade, or dealings of othm, 730-* 
741, 972, 073 

by directors of public company, V41 
by vendors of corporea) and iuioorpo* 
real hereditaments, 743 
St 
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FRAUDULENT MISREPRESENTA- 
TION, 

of authority by pretended agents, 751 
by counterfdt t^e-marks, 760 
by provision-dealers, 755 
married women and infants, ib. 
Actions for, 758-771 
parties to sue and be sued, 768-763 
pleadings, defences, and evidence, 763- 
770 

damages recoverable, 770, 771. See 
Deceit; Warranty; Representation, 
FRAUDULENT REMOVAL, seizure 
after, 448. See Distress, 
FRAUDULENT TRANSFER, 286, 287 
FREEHOLD in subsoil of land, as dis- 
tinguished from the surftice, <16 
FREEHOLD OFFICE, forfeiture of, 972 
FRIENDLY SOCIETIES, disputes of, 
with their members, 34 
jurisdiction of county court over, 844 
FURNACES, fire spreading from, 200. 
See Fire. " ^ 

negligent management of, 210. See 
Negligence ; Fixtures. 
FURNITURE, reputed ownership of,20^ 

GAME, title tj, 281 
right of the hunter to, 282 
GAMES in alieno solo, 82 
on highways, 142, 322 
GAOLERS, liabilities of, 571 
protection of, by warrant, ib. 
GARNISHMENT, 379 
GAS, injuries from explosions of, 210. 
See Fire. 

GAS COMPANIES, liabilities of, 165. 
See Nuisance. 

penalties on, for defiling wells, 41, 
165, 166 

Actions against, 667, 668 
notice of action against, 671. See 
Notice of Action, 

GAS-FITTER, negligence of, causing 
damage, 343, 344 

GAS-FITTINGS, removal of, 202, 20^1. 
See Fixtures. 

GAS REFUSE, defilement of water with, 
138, 165 

GATES, erection of, across a way, 128, 
144, 185, 188 
removal of, 164, 260 
negligent management of, by railway 
companies. 151, 154 
GENERAL LIEN. See Lien. 
GIFT^title to chattels byr283. See Grant. 
GLASERS, sale of horses diseased 
witb^B 

GLASS WINDOWS, breaking of, 192, 105 
GLEBE Land, management of, by in- 
cumbents, 100 

GOVERNMENT VESSELS, iiy ones by. 
380 

GOVERNORS OF COLONIES. See 
JM/ic Officers. 


GRANT OF ARMS, right t6 thd posses- 
sion of, 197 

GRANT OFINCORPOREAL RIGHTS, 
64-81 

by deed, 66 

by parol, oreatitigt bn equitable inte- 
rest, 181 

derogation from, by grantor, 76 

GRATES, removal of, 202, 203 

GRATUITOUS BAILMENTS, 805,306, 
366, 367 

GRAVEL, right to dig, 64 
unlawful digging of, 104 

GROINS on Gie sea-coast, injuries from, 
147 

GROWING CROPS, distress of, 442, 
445, 446 

grant of, 79. See Distress. 

GUEST, who may be s4id to be, 418 
robbery of, at a public inn, 413 
contributoiy negligence on the part of, 
418. See Common Innkeepers. 

GUNPOWDER, keeping of, when in- 
dictable, 182 
injuries from. 210 

GUNS, firing of, in public thoroughfares, 
142 

HABEAS CORPUS, to test the legality 
, of imprisonments and warrants, 552, 
627 

motion for, ib. 
affidavits on, ib. 

HANDCUFFING unconvicted prisoneiD, 
483. 631. See Assault. 

HARBOURS, negligent management of, 
154, 155 

HARBOURS, DOCKS, AND PIERS’ 
CLAUSES ACT, S3, 673 
injuries done by persons acting under 
the powers of, 646-678. See Public 
Works ; Statutory Powers. 

HARES, right of property in, when 
killed, 282 

HARPOONERS. rights of. 282 

HEARSAY EVIDENCE, H79-8S4 
information founded on, 604 

HEDGES AND DITCHES, ownership 
of, 238, 239. See Fences. 

HEIR-AT-LAW, right of, to fixtures, 
200, 201. See Fixtures, 
right of action of, 241 
for nuisances, trespasses, and waste, 
719 

HERONS, wrongful destruction of, 282 

HIGH-BAILIFF. See Bailiffs. 

HIGHWAY, plea of, 249 
proof of dedication of, 183-188, 260. 

See Dedication. 
of necessity, 188 

proof of, by proof of parish repairs, 
ib. 

open spaces by the side of, 189 
waste land adjoining, 236 
obstruction in, 189, 048 
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repair of, 180, 190 
raiume etauturat^ 190 
deTiationa from, 164, 249, 260 
iDjuries from the dangerous state of, 
142-146, 648-652 

nuisances adjoining, from unfeneed ex- 
cayations, 142. See Excavations 
unconcealed steam-engines and ma- 
chinery, 143 ' 

windmills and ruinous buildings, 142- 
144 

obstructions in, 145 
removal of obstructions in, 164 
trespasses upon, 226 
by straying aninialB, 18, 19 
title to the soil of, 235 
HIGHWAY ACTS, statutory protection 
to persons acting under, 672, 673 
HIREKS OF CHATTKI.S, duties and 
responsibilities of, 305, 354, 355 
conversion by, 305, See Bailees 
HOISTING TACKLE, injuries from, in 
mines, warehouses, or mills, 156, 
177. See Servants 
liabilities of hirers of, 355 
HOLDING OVER, after notice to quit, 
265 

HORN, blowing of, creating a nuisance, 
138 

HORSES, taking of, without leave, 
270 

hiring of, 855 
concealment of vice in, 354 
negligent riding and dri\qng of, 327 
liabilities of hirers of, 355 
negligent management of, 322, 357 
in public thoroughfares, 324, 327 
left unattended, 19, 344 
injuries from the viciousness of, 19. 

See Feronous Animals. 
sale and warranty of, 742, 746, 709 
unsoundness of, 768. See Deceit; 
Warranty. 

vice an<l crib-biting in, 769 
HORSE WAY, 187 

HOUSES, easement of support incident 
to tho possession of, 73 
HOYMEN. See Common Hoymen. 
HUNDRED, action against, 240 
evidence in actions against, 244 
HUNTING, rights of, (16 
injuries from, 19, 160, 264, 268 
damages recoverable from, 265 
HUSRANDS, actions by, 817 
joinder in, of wife as plaintiff, ib. 
rights, duties, and responsibilities of, 
777, 817, 818 

liability of, for tortious acts of the wife, 
801, 832, 834 

connivance of, in misconduct of wife, 
799, 800 

competency of, to give evidence, 793 
incompetency of, to prove marriage, 
700. See Pa/ties to Actions ; Mar^ 
tied Women, 


mi 

IMfiCEMORIAL ENJOYMENT^ pre« 
sumption of, 04 
proof of, 880, 881 

IMMEMORIAL USAGE, evidence of, 
ib. 

IMPEACHMENT for waste, 197 
IMPOUNDING things distrained, 451, 
453, 460 

impounded animals, sale of, 454, 403 
unlawful sale of, 455. See Pound 
Breach, Pound Keepers. 
IMPRISONMENT, abuse of the right 
of, 25, 26. Seo False Imprisonment, 
IMPROVEMENTS injuring acyoining 
property, 3 

by tenants, amounting to waste, 215 
TNCLOSURE OF COMMONS, 84 
INCORPOREAL RIGHTS. See Ease- 
ments ; Servitudes ; Profits a Prendre, 
INCUMBENTS, liability of, for dilapida- 
tions, 199 

INDECENCY, acts of, creating a nui- 
sance, 183 
indecent bathing, 32 
indecent exposure, 183 
INDEMNIFICATION of the master by 
the servant, 22 
of agents, 753 

INDICTABLE NUISzVNCE, 182, 183 
INDICTABLE OBSTRUCTIONS in 
public thoroughfares, 188 
in navigable rivers, 189 
INDICTMENT for obstructions in 
highways and navigable rivers, 146 
for the non -repair of ruinous buildings, 
148 

malicious procurement of, 545. See 
Malicious Prosecution, 
for libel and slander, 733, 735 
for fraud and false ptetences, 771 , 772 
fraudulent use of trade-marks, 773, 774 
for abduction, 810 

INEVITABLE ACCIDENT, what 
amounts to, 23, 327, 393, 394 
proof of, under plea of Not guilty, 340. 
See Accidents, 

INFANCY, plea of, in actions for frau- 
dulent misrepresentation and deceit, 
765, 766 

in actions founded on contract, 834 
INFANTS, freedom of, from arrest, 834 
property of, in the hands ofbankmpts, 
296 

custody of, in case of judicial separation 
and divorce, 785, 791 
right of action of, 810 
liabilities of, ex delicto, 834, 755* 
fraud and false pretences by, 3Q, 7 65, 834 
INFERIOR COURTS, jurisdiction of, 
See Jurisdiction of hferief Courts; 
Bailiffs. 

INFORMATION in answer to inquiries, 
746 

intentionally misleading, 504, 505, 737 
See FrawMenH Mmepresenltal^ms 



1012 


INDEX. 


INFORMATIONS or complaints before 
m^tstrates, 002 
requisites of, 603 
time for laying, 604 
prooeedinga on, ib. 
hearing of, 605 

cannot be withdrawn, when,* 607 
competency of witnesses to, 606 
misses and vaiianoes in, ib. 
INJUNCTION, writ of, in Chancery, 040 
remedy by, at common law, 044-946 
to prevent inftringements of rights in- 
cident to the possession and owner- 
ship of land, 59-61, 130, 131 
to repress ft'aud and the fiuudulent 
use of trade-marks, 774-776 
to prevent disturbance of easements, 
130 

obstructions to windows, 131 
working of mines, 132 
where long continued ei^joyment is 
suddenly interrupted, 219, 942, 
943 

to restrain the divelreion of water, 80 
to prevent disturbance of right of sup 
port, 60 

obstructions to the repair of a water- 
course, 61 

to prevent nuisance, 179, 265 
in the exercise of statutoiy* powers, 
677 

to restrain waste, 216, 219 
to prevent trespasses, 265 
to enforce compliance with Railway 
and Canal Traffic Act, 431 
to prevent unnecessary injury from the 
execution of statutory powers, 676, 
677 

to restrain misuse of land acquired 
under statute^ authority, ib. 
to prevent parties from exceeding sta- 
tutory powers, 678, 941 
to restrain disturbance of grave-yard 
and obstructions to rights of burial, 
941 

to prevent the infringement of copy- 
right and patent -right, 941, 942, 
945, 946 

to restrain the sale or detention of 
chattels, 942 
to stay proceedings, 946 
Idches or delay in applying for, 942 
acquiescence precluding equitable re- 
lief, 180, 219, 942, 943 
determination of questions on which 
title to relief by, depends, 943 
INJURIA, legal meaning of, 2 
INJURII^S of which the law takes no 
cognizance, 2-4 

injuries ^cognizable bylaw. See Twrt, 
INNKEEPEIL See C&mmon Innkeeper, 
INNOCENT AGENTS in the com- 
mission of wrongs, 2-5 
INQUISITION OF DAMAGES before 
sheriffs, 664, 668, 915 


in compensation cases, 664 
quashing of, 666 

where there has been an excess of 
jurisdiction, ib. See Oertwrari; 
Statutory Conipensations, 
INSTIGATION of a wrong, 24, 25 
INSULT, proof of, in aggravation of 
damages, 262, 517 

INSURANCE from loss by fire, 211 
effect of, on the right to sue for dam* 
ages, 211, 212, 350, 351, 910, 911. 
See Ineurer, 

INSURANCE BROKERS, lien of, 370 
INSURED, rights, duties, and respon- 
sibilities of, 133, 910 
INSURER, right of, to sue a wrong-doer 
in the name of the insured, -212, 
910 

right of, to sue the insured to recover 
compensation received by the latter, 
910 

INTERESTED JUDGES, 599 
INTERLOCUTORY INJUNCTION, 
182 

INTERPLEADER SUITS between 
rival claimants to goods in the 
hands of bailees, 275, 379 
to compel rival claimants to goods to 
establish their title before the sheriff 
j>roceeds to levy, 360-302 
evidence in, 289 

INTERPRETATION of defamatory 
writings and language, 723-726 
by aid of surrounding circumstances, 
725 

INTERRUPTION of e^oyment pre- 
venting the acquisition of a title 
by prescription, 105 

INTERVENING AGENTS, when re- 
si>onsible, 5 
when not 2 

INUNDATION, defence against, 3 
INVENTORY, unlawful taking of, 270 
INVESTMENT OF MONEY by atlor. 

nies, 337, 356, 357 
INVOLUNTARY TRESPASS, 844 
IRRIGATION of land, diversion of 
water for, 49. See Water, 

ISSUE, joinder of, 865 

JEWELLERS, representation h^, 744 
JEWELLERY, carriage of, 306 
JOB-MASTERS, liability of, for negli- 
gence of coachmen, 825. See Jlfas- 
ter and Servant, 

JOINDER OF DIFFERENT CAUSES 
OF ACTION in the same suit, 848 
JOINDER OF PARTIES as plaintiffk, 
824, 825 

as defendants in the case of husband 
and wife, 817-610 

executors and administrators, 810-822 
assignees of bankrupts, 824 
joint-tenants and tenants-in-oommon, 
824 
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to actioHR in the base of husband and 
wife, 817 

JOINT AND SEPARATE RIGHTS 
OP ACTION, 54. 248, 300, 840, 342, 
378, 824, 825. See Parties to Actions. 
JOINT BAILMENTS, 370, 378 
JOINT LIABILITIES, 04,171,212,248, 
344 

parties jointly and severally liable,*8d7 
JOINT«OWNERS, Joinder of, as plain- 
tiffi}, 300 

conversion and detention by one of 
several, of the joint property of aU, 
309, 875, 383 

Actions by or against each other, 370, 382 
re-deliveiy of chattels to one of several, 
ib. 

JOINT-STOCK COMPANIES, duties 
of, 13 

in respect of registration of transfers, 
ib. 

reports of, 700 

fraudulent representation by, 702, 820 
actions against, for trespasses, nui- 
sances, and wrongs, 151-155, 047- 
05H, 714, 820 

representations concerning, 740 
notice of action against, 070-073 
responsibility of, for tortious acts of 
directors, 702, 703, 828 
conversion of chattels by, 275,* 423. 
See Ctrrporations, 

JOINT-TENANTS, actions by, 54, 242, 
joinder of, as plaintiffs, 154, 300 
rights of, 383, See Tennnts-in-Common. 
JOINT-TORTFEASORS, 8 
' joinder of, as defendants, 307, 344, 409, 
837 

damages recoverable from one of 
several, 204, 205, 307, 518, 909 
cannot sue each other, 333, 334 
verdict against one of several, and ac- 
quittal of another, 838 
costs against, 930. See Several Lia- 
hilHies, 

JOINT-TRESPASSES. See Joiut-TorU 
feasors; Co-Trespassers. 

JOURNALS OF PARLIAMENT, 409 
proof of, 880 
JUDGES, who are, 550 
exemption of, from actions in respect 
of their judicial acts, 640 
conditions precedent to the exorcise 
of jurisdiction by, 548 
where no objection was taken to their 
jurisdiction, ib. See County-Court 
Judges. 

mandamus to compel them to hear 
and adjudicate, 965. See Mandamus. 
JUDGE'S ORDER, proof of, 887 
JUDGMENT-CREDITOR, remedy of, 
by mandamus, 977-979, 989, 990 
JUDGMENT RECOVERED, plea of, 
857 

proof of, 858-801 


effect of, in actions for the conversiou 
of chattels, 302 

JUDGMENTS, proof of, 585 

JUDICIAL ACTS, 011 

JUDICIAL FUNCTIONS, illegal as- 
sumption of, 552 
delegation of, 050 

JUDICIAL OFFICERS, who are, 550 

JUDICIAL PROCEEDIN GS. See Lagal 
Process. 

JUDICUL SEPARATION of husband 
and wife, 779-782 
rights of married women after, 781 
alimony in cases of, ib. See Cruelty ; 
Desertion. 

JURISDICTION, conditions precedent 
to the exercise of, 548, 002, 003, 
007 

acts in excess of, 608, 610-012, 633 
ouster of, by claim of title, 548, 608 
in county courts, 548, 549, 845-847 
before justices, 608 

by objecting to the validity of a church* 
rate, 009 

waiver of objection to, 847 
remedies in respect of things dope in 
excess of, 948, 962. See Prohibition ; 
Certiorari. 
pleas to, 850 

parties not objecting to, estopped from 
afterwai'ds disputing, 610, 847, 848 
condned to the ground of complaint 
set forth in a summons, 003, 604, 
607 

disclosure of, on the face of proceedings 
of justices, 613, 019 
proof of non-existence of, by afAdavit, 
020. See Certiorari. 

JURY, trial by, in the courts of Chancery 
944 

JURYMEN, protection of, in the exer- 
cise of their judicial functions, 
547 

JUS TKRTII, when it may be set up in 
answer to an action for seizure, con- 
version, or detention of property, 
313, 382, 384, 385 

proof of, by common carriers, in answer 
to an action for the detention or non- 
delivery of property, 428 

JUSTICES OF THE PEACE, jurisdic- 
tion and authority of, 593, 507 
summary conviction by, 595. See 
Summary Conviction. 
liability of, for misconduc^ 507 
for acting without jurisdiction, or in 
excess of their jurisdiction, 598, 608 
exemption of, from liabiU^ where no 
objection was taken to their juris* 
diction, 598 • 

wrongful proceedings by, in matters in 
which they are personally interested, 
590 

WTongfril commitment and imprison- 
ment by, 600 
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JUSTICES OF THE PEACE, 
acts of,* when not duly qualified, 601 
commitment by, of accused persons 
for trial, ib. See CommUmenU 
examination by, of witnesses, ib. See 
Depimtions; If^fonnaUion, 
ouster of jurisdiction of, by setting up 
a claim of title, 608 
by objecting to the validity of a church- 
rate, 609 

protection of, in the exercise of a dis- 
cretionaiy power, 610 
wrongful ministerid acts by, 611 
exemption of, from liability, where a 
defective conviction or order lias 
been confirmed on appeal, G21 
proceedings against, to compel them 
to act, 628 

Actions against, 632-645 
for malicious convictions, commit- 
ments, and distresses , 633 
setting aside actions against, 635 
county-couit actions against, ib. 
limitation of actions against, ib. 
notice of action, 636. See Notice of 
Action. 

tender of amends, 638. See Amende. 
pailies to sui and be sued, 639. 640. 

See Partiee to Actions. 
declaration, pleadings, and evidence, 
641-644 

damages recoverable, 644, 645. See 
Damages. 

JUSTIFICATION, proof of, 890 
pleas of, 259. 314 
in actions for nuisances, 174, 175 
of trespass, 223, 246-249, 257-261, 
310 

of conversion of chattels, 308 
detention of chattels, 382 
wrongful distress, 474 
assault and batteiy, and false imprison. 

merit, 510-513 
by public officers, 513 

• in the execution of legal process, 583, 
584, 587 

libel and slander, 718 

under statutory authority, 247, 675 

KNOCKING AT DOORS without cause 
or excuse, 495 

KNOWLEDGE, false assumption of, 739, 
744 

LACHES, or delay in enforcing rights, 
219 942 980 

LAMP manufacturers, represent- 
ations qf, 760 

landlord, statements by tenant in 
d^ogaition of title of, 129 
liability of, for injuries from the fall of 
ruinous houses, 147. See Ruinous 
^ Houses; Nuisances. 
right of action of, for commissive or 
wilful waste, 193 


for removal of fixtures, 200. See 
Fixtures. 

right of action of, for inclosing waste 
land, and making alterations, 7 
for cutting down trees, carrying away 
earth, stone, or minerals, 194, 263. 
See Waste. 

negligently guarding and managing 
fires, 206. See Fire. 
for holding over after the expiration 
of a notice to quit, 265 
taking or destroying herons, 282 
liability of, for trespassing on demised 
premises, 262 

felling trees, and damaging crops, 
ib. See Tenant. 

LANDS’ clauses CONSOLIDATION 
ACT, 661-668, 671. See Public 
Works; Statutory Compensations. 
LATENT DEFECTS in things sold, 
750, 751 

concealment of, 755-758 
LAY* RECTOR, rights of, 234 
LEAVE AND LICENSE, plea of, 57, 
126, 245 

what may be given in evidence under, 
126, 206 

proof of, 257, 258 

ill answer to an action for a trespass, 245 
abuse of, 258 

rendering the licensee a trespasser ab 
initio, 221, 260, 450 
revocation of, 257, 260 
by transfer of property, 258 
eflbct of, when granted by one of seve> 
rol tenants>in-common,257 
when obtained by misrepresentation, 
258 

LECTURES, copyright in, 37 
LEGAL ADVICE, expenses of, when 
not recoverable as damages, 899, 900. 
See Damages. 

LEGAL MEMORY, period of. 34 
LEGAL PROCEEDINGS, publication 
of, 695, 606 

costs of, when recoverable as damages, 
899-902. See Damages. 

LEGAL PROCESS, malicious abuse of, 
532 

trespasses under colour of, 556 
in dwelling houses, 557, 559 
seizure of chattels under, 559 
justification under, 583 
proof of, 586, 587 

Actions for wrongs done under colour of, 
573-592 

staying proceedings in, 573-577 
parties to be made defendants in, 578- 
580 

parties liable for the wrongful issue 
of, 579, 580, 640 

declaration, pleadings, defences, and 
evi^oe, 5to-592 
damages recoverabl6y»580-5O2 
LEGAL RIGHTS, 8 
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LENDERS of chattels^ duties and ra- 
sponsibiliUes of, 354 
liETTER-CARRIERB) nogligoncio of, 
14 

LETTERS, examination respeoting, 871 
right of property in, 28^ 
proof of receipt of, 720, 874 
comparison of, 719 
proof by, 871 , 

in divorce cases, 801 
LETTING AND HIRING of chattels, 
354 

duties and responsibilities of Qwner 
and hirer, 355. See Bailees, 
LIBEL or slander in writing, 679-099 
publication of, 719 
parties responsible for, 080 
what amounts to, 681, 723 
evidence of malice in actions for, 083, 
726 

by privileged writings, 083-687 
on opera-singer, 5 
on courts of justice, 734 
on professional men, 727. See PWvi- 
leged Communications ; Criticisms. 
Actions for, 713-733 
parties to sue and be sued, 713, 714. 

See Parties to Actions, 
declaration, pleadings, defences, and 
evidence, 714-729. See Declaration ; 
Pleadings ; Publication ; Newspapers, 
damages recoverable, 729-732 
aggravation of damages, 730 
mitigation of damages, ib. 
indictment for, 733-735. See Slander, 
LIBELLOUS SONGS, singing of, 722 
proof of, 723 

LIBERUM TENEMENTUM, plea of, 
244 

replication to, 245 
evidence under, 250, 257 
LICENSE excusing a trespass, but re- 
vocable at the pleasure of the grant- 
or, 04, 120-120 

irrevocable in equity, 05, 80, 1 10, 130, 
240 

to make a drain or watercourse in the 
land of the grantor of the license, 
05 ^ 

to hunt, 00 
cut down timber, ib. 
commit waste, 206 
distrain, 447. See Exclusive Licenses ; 
Leave and Liceiise, 

abuse of, rendering parties trespassers 
ah iniiiOf 221 

effect of, in equity, where consideration 
has been given, 130 
where Uiere has been long enjoyment, 
131 

where money has been expended in 
pursuance of, 266 

to enter land authorised to be taken 
for public purposes, 658 
LICENSEE, protection of, in equity, 130 


LIEN, right of, 278, 279, 303 
of unpaid vendors, bailees, depositaries, 
innlceepers, and common carriers, 
303-309, 409, 410 
workmen and artificerB, 804 
factors and brokers, 309 
inaurajiice- brokers and bankers, 370 
attomios and solicitors, 871 
shipmasters, 372 
policy-brokers, 873 
right of, how created, 867 
how extinguished, 279, 874, 875 
general tien, 364, 308, 373 
by notice apd special contract, 872 
by custom of trade, ib. 
fdse claim of, 738 

statutory power of, sale in discharge 
of, 375 
plea of, 382 

LIGHT, privilege of the free passage of, 
75 

as accessorial to a grant or conveyance, 
ib. 

by iininteiTupted user and enjoyment, 
103 

by prescription, 102-105. See iVe- 
scription, 

obstructions to, 76 
how lost, 1I0-113 

by unity of ownership of the dominant 
and ser>dent tenements, 104, 114 
inteiTuption of epjoyment of, 103 
by disuse of the privilege of, 1 11 
alterations in ancient windows, ib. 
building new windows, 112. See Ease- 
ments. 

Actions for obstructions to the epjoyment 
of, 122-132 
parties, 120-122 
declaration, 125 

pleadings and evidence, 125, 127 
damages, 130 

LIMITATION OF ACTIONS for the 
recovery of real property, 227-232 
commencement of tiie period o( 227-r 
229 

for trespasses and wrongs, 862-864 
against county-court judges, 573 
against justices, 035, 636 
against constables and others acting 
in the intended execution of an act 
of parliament, 499-503 
in respect of things done under local 
and personal statutes, 060 
commencement of the period of, ib* 
802 

extension of the period of, 070, 
804 • 

LITERARY PROPERTY*^, 36-38 

LITIGATION, expense of. when charge- 
able upon a public fund, 028, 029, 
654 

LIVERY-STABLE KEEPERS, duties 
and obligations of, 300, 805, 800. See 
Bailees, 
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LIVERY STABLE KEEPERS, 
inability of, to claim lien, 365. See 
Litn, 

LOCAL ACTS, injuries done by persons 
acting under the powers of, 640- 
678 

ascertainment of damage and compen> 
sation, 650-668 

negligence in tiie execution of, 648- 
650p 660-078. See Statutory Powen» . 
LOCAL BOARDS, power of, to make 
by laws, 33 

liability of, in respect of public fiinds, 
or monies they are authorised to 
collect, 653. 654. 078, 901-003 
responsibility of, for negligence in the 
execution of an act of parliament, 
649, 653. See Statutory Powers. 
how they must sue and be sued, 653 
LODGING-HOUSE KEEPERS, duties 
and responsibilities of, 4:20 
LORD OF MANOR, rights of. 84 
LOSING AND FINDING, 280, 281, 
276, 289 

LOSS OF CUSTOM by slander and in- 
timidation, 10 

by obstructions in public thorough- 
fares, 167 

LOST CHEQUES AND NOTES, 270, 
289 

LUGGAGE, carriage of, 300, 304 
loss yf, by common carriers, 394 
by railway companies, 407 
special conditions concerning, 395» 
402 

fraudulent concealment of merchan- 
dise in, 408. See Valuables ; Con- 
dUions, 

delivery of, to passengers at railway 
stations, 406, 408 
LUNATICS, imprisonment of, 496 
LUNG DISEASE in animals. See Dis- 
eased Animals, 

MACHINERY, negligent management 
of, 155 

injuries to workmen from, 156 
MAD DOGS, injuries from the bite of, 
160, 179 

MAGISTRATES. See Justices. 

MALICE, acts of, creating a cause of 
action, 23, 683, 726 
proof of, in the exercise of judicial 
functions, 23, 24, 641, 642 
in actions for a malioious prosecution, 
523-531, 542, 544 

in actions for a malicious* conviction, 
61:), M 

in cases of41bel and slander, 683, 726, 
730, 708. 
disproof of, 707 

MAUCIOUS ABUSE OF LEGAL 
PROCESS, 531-534 
by detaining debtors after tender of 
debt and costs, 532 


MALICIOUS ACTIONS, 526 
compensation in respect of, when re- 
coverable, 580 

MALICIOUS ACTS causing damage, 8, 
10, 520-545 

MAUCIOUS ARREST, 532, 539 
Actions for, 534-545 
parties to be sued, 535 
declarations for, 536 
pleadings, defences, and evidence, 
538.544 

damages recoverable, 544, 545. See 
Damages. 

MALIOIOUS CONSPIRACY, actions 
for. 520-522 
declaration in, 521 

evidence in actions for, 522. See 
Afaliciotis Prosecution. 

MALICIOUS CONVICTIONS, actions 
for. 633 

proof of, 641, 642. See Summary 
Con viction ; J usfices. 

MALICIOUS DETENTION OF 
DEBTORS after tender of debt 
and costs, 532 

MALICIOUS EKECUTION for more 
than is due, 530, 536 
MALICIOUS EXHIBITION of articles 
of the peace. 522 

MALICIOUS EXTENT, 531. See Jlfa- 
lilHous Prosecution. 

MALICIOUS INJURIES, 23-25 
to property, 400, 491 
to reputation, 726, 727 
MALICIOUS PROSECUTION, 522- 
545 

what constitutes, 523 
before magistrates, 527, 537 
by court-iiiaitial, 529 
by abuse of legal process, 529-532 
Actions for, 534-545 
parties to be sued, 535. See Parties 
to Actions. 

declaration, 536-538 
pleadings, defences, and evidence, 538- 
541 

proof of record of, 541, 542 
proof of acquittal in, 541 « 

damages recoverable, 544, 545 
MALICIOUS TRESPASS, what amounts 
to, 491, 930 
on railways, 323 
arrest for, 491 

damages recoverable in actions for, 
262, 905-907 

costs recoverable for, 930. See Cer- 
lijicate for Costs, 

MANDAMUS, prerogative writ of, 903- 
088 

for the enforcement of statutoiy, cor- 
porate, and public duties, 064, 070 
to judges, magistrates, and judicial 
officers, 065 • 

to ministerial officers, 067 
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where there U another remedy, 966- 
970 

to compel the surrender of public 
documents, ib. 

to restore to a freehold office, 071 
to restore to the medical register, 074 
to test the validity of an election, ib. 
to elect corporate and public officers, 
ib. 

to enforce an appointment to a public 
or corporate office, 076 
to enforce performance of dudes by 
chartered companies and corpora- 
tions, 976 

to local boards to levy rates and dis- 
charge a judgment-debt, 078 
to railway companies and local boards 
to moke compensation, 979 
iSches and delay in applying for writ 
of, 980 

proceedings upon, ib. 
requisites of writ of, 981-983 
return to, 983-986. See Iteturn. 
review of proceedings in, by writ of 
error, 986 

damages and costs in, 987 
peremptory writ of, 988 
claim of, in an action, 088-.994. See 
Actwn for a Mandamus, 

MANDATE, or gratuitous commission, 

366 • 

MANIFEST DEFECTS not covered by 
A warranty, 744, 745. See Patent 
Defects, 

MANOIIIAL CUSTOMS, 83, 87. 
evidence of, 88, 89 

MANSLAUGHTER creating a cause of 
action, !^8 

MAN-TRAPS, injuries from, 139 
M A N UFACTURERS, representations 
by. 748 

MARKET, disturbance of, 12 
MARKET AND FAIRS’ CLAUSES 
ACT, 33, 673 

injuiies done by persons acting under 
the powers of, 646, 678, See Public 
Witrks ; Statutory Poivers. 

MARKET OVERT, title by purchase in, 

284. See Stolen Property, 

MARKET TOLLS, 12 
MARRIAGE, proof of, by examined 
copies and certified extracts from 
registers, 797-799 

incompetency of husband and wife to 
prove, 799 
dissolution of. 782 

MARRIAGE SETTLEMENTS, power 
of Divorce Court over, 785 
MARRIED WOMEN, liability of, for 
their own tortious acts, 832-834 
fraudulent representations by, 30, 756^ 

833 

exemption of, from liability in actions 
of tort founded on contract, 756, 

833 


im 

responsibility of husbands for tortions 
acts of, 832 

order for tbe protection of, 778. See 
Desertion, 
harbouring of, 802 

liability of, after a judicial separation, 
834 

rights of, as regards children, 790 
joinder of, as plaintiff in actions for 
wrongs, 817 

actions by, after judicial separation, or 
order for protection, 819 
MASTER, right of action of, for injuries 
to his servant, 504, 810 
for seduction of his servant, 802-81 1 
liability of, for the negligence of his 
servant, 20, 324-327, 340-342, 828 
for his servant’s wrongful and mali- 
cious acts, 20-22, 324, 325 
for carelessness and negligence of his 
servant, 340-4142 

in placing obstructions in a public 
thoroughfare, 169 

trespassing upon another’s land, 242 
conveiting chattels, 300 
negligently driving or riding, 21, 324- 
327 

losing property, 423 
liability of, where work is done under 
a contractor or sub contractor, 170. 
See Contractor, 

indemnification of, by the servant, 
22 

liability of, for exposing his servant to 
unknown and unexpected risks, 155, 
166, 331 

exemption of, from liability, when the 
danger is visible and apparent, or is 
known to tbe servant, 155, 330, 331 
or is caused by the negligence of a 
fellow-servant, 332 

or by the negligence of the plaintiff 
himself, 156. See Servants, 
MAYHEM, what constitutes, 483. See 
Assault, 

MEDICAL REGISTER, proof of, 889 
removal of name from. 974 
mandamus to restore to, ib. 
MEDICINES, supply of, on board ship, 
35 

MENACES, injuries from, 9, 10 
MERCANTILE SHIPPING ACT, ar- 
rest under, 403 

MERGER of trespass in a felony, 27-20 
MESSENGER of the Court of Bank- 
ruptcy, duties of, 671, 572 
METROPOLIS LOCAL MANAGE- 
MENT ACT, 657 
justification of trespass tmder, 247 
iiuuries in the exercise of the powers 
of, 640-748. See Public Wwrbe; 
Statutary Powers, 

METROPOLITAN OFFENCES, 404 
arrest for, 495. See Assault i Pulse 
ImprisdHment, 
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MILITARY OFFICERS. See Public 
Officer^, 

MILL-HEAD, right to pen back water 
to form, &0, 99. See Prescription: 
Water: WatermiU. 
MILL-OWNERS, right of, 50-52 
protection of, by ii^junctiou, 60, 61 
MILLS. See Watermill; Windmill, 
MINE-OWNERS, duty of, to provide 
for the safety of their workmen, 156, 
831, 232. See Mines; Master and 
Servant. 

MINERALS, right to dig for, 46, 80, 83 
where surface and subsoil constitute 
separate properties, 47, 70, 224, 225 
where the surface has been purchased 
by a railway or canal company, 71- 
73 

where a title to support has been 
gained, 70, 71. See Grant. 

Actions for digging for, 12, 124, 862, 
863 

damages recover^^^ble, 263 
MINES, working of, amounting to waste, 
194 

injuries from the negligent working < 
of; 47, 70, 73, 156 

flooding of, by leakage from an adyoin- 
ing mine, 52 

working of, wilder railways, 71 
breach of regul '^tions for tlie manage- 
ment of, 331, 332 
injunction in respect of, 132 
MINING SHAFTS, negligent manage- 
ment of, 140 

ii\juries from neglecting to fence, 142, 
143. See Mines. 

MINISTERIAL ACTS, refusal to per- 
form, 907 

wrongful exercise of, by justices, 611 
MINISTERIAL OFFICERS, illegal as- 
sumption of judicial office by, 552 
neglect of duty by, 553. See Sheriff. 
MISDEMEANOUR, torts constituting, 
28, 29 

right of action for, not suspended, 
ib. 

arrest for, 490 

MISFEAZANCE, actions for, 813 
MISJOINDER of parties, 830, 842 
of cause of action. See Amendment, 
MISREPRESENTATION of plaintiff 
contributing to the injury of which 
he complains, 568. See Fraudulent 
Misrepresentation . 

MISTAKE causing damage, but giving 
no right of action, 4 
creating an estoppel, 885 
money paid by, when it cannot be 
recovered back, ib. 

MITIGATION OF DAMAGES, evi- 
dence in, 388, 519 

in actions for an assault, 519, 907, 908 
fbr libel and slander, 730, 908 
for tieduction, 809. See Damages. 


MONET HAD AND RECEIVED, ac- 
tions for waiving a tort, 303 
actions for, against sheriffs, 573 
MONEY PAID away by negligence not 
recoverable, 885 

MOORING PILE, property in, 203 
MORTGAGE of chattels, 294 
MORTGAGEE, removal of fixtures by, 
205 

MORTGAGORS, bankruptcy of, 204 
MOTHERS, rights of, over children, 790, 
793 

MUNICIPAL CORPORATIONS ACT, 
498, 597 

NATURAL SERVITUDES, 42-53 
transfer of, 48 

NAVAL OFFICERS, abuse of authority 
by, 25 

negligence of, 320, 330. See Public 
Offeers. 

I NAVIGABLE RIVERS, obstructions in, 
146, 189 

abatement of obstructions in, 164 
rubbish thrown into, 166, 189. See 
Nuisances ; Indictment, 
NAVIGATION of vessels, 328 
damages from, 329 
Actions in re^^pect of, 339, 348 
damages recoverable, 340, 351 
NAVIGATION COMPANIES, right of, 
53 

right of towing of, 237 
NECESSITY, way of, 68, 60 
extinguishment of, 113, 116 
highway of, 188 

NEGLIGENCE, torts arising from, 15- 
22, 520-338 

in overloading floors, 147 
in pulling down buildings, 148 
excavating near buildings, 149 
constructing defective scaffolding and 
ladders, 156 

insufficiently fighting and watching 
railway stations, 151 
in not repairing railways, bridges, and 
public works, canals, and docks, 152, 
153, 323, 651, 652 
in riding and driving, 324; 327 
in the navigation of vessels, 327-330 
in the performance of work, 832- 
338 

by carriers of passengers, 322 
by railway companies, 324 
in the execution of statutory powers, 
648-4552 

respecting public works, 658 
remote ulterior and unusual conse- 
quences of, 18-.20 
Actions for, 338, 351, 376, 388 
for compensating the families of 
persons kiUed by accident, 888 
parties liable for, 20, 840, 844 
declarations foriiqurieq from, 344,346. 
See Declaration. 
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pleadings, defences, and evidence, 346, 
350. See Pleadings, 
damages recoverable, 850, 351, 666- 
915. Master; Contractor; Sub- 
contractor; Damages, 

NEGLIGENT DKIVING by servants 
and coachmen, 324-^27 
by jobmasters* servants, 325 
where both drivers are gi^ty of con- 
tributoiy negligence, 333, 834 
ii\juries to passengers from, 826 
by training horses in a public tho- 
roughfare, 327 
Actions for, 338-351 
parties to sue and be sued, 340, 344 
declaration and pleadings, 344-347 
defences and evidence, 346-340 
damages recoverable, 349, 331. See 
Contributory Negligence; Trespass, 
NEGLIGENT* MANAGEMENT OF 
REAL PROPERTY, 133-190. See 
Nuisances ; Negligence, 
NEGLIGENT NAVIGATION of vessels. 
327-330 

NETS, right to land and dry, on ano- 
ther’s land, 00, 93 

right to drive stakes for drying, on the 
sea-shore, 00 

NEW ASSIGNMENTS, 865 
object of, 80(i 

pleading to, 867 • 

NEWSPAPERS, publication of libels in, 
720, 721 

proof of proijrietorship of, 721 
NEW TRIAL, by reason of improper re- 
ception or rejection of evidence, 894 
on the ground of excessive damages, 
912 

on account of the smallness of dam- 
ages, 014 

where the plaintiff on his own showing 
has recovered more damages llian 
he ought to receive, ib. 
reluctance of the court to grant, 545, 
890 « 

NOISOME TRADES, nuisances result- 
ing from, 135. See Nuisances, 
prescriptive right to the exercise of, 
112 • 

NOISY NUISANCES, 138 
indictment of, 182 
injunction to prevent, 181 
NON-APPARENT SERVITUDES, 117 
NON-DETINET, evidence under plea 
of, 381 

NON-FEAZANCE, action for, 813 
NON-JOINDER of parties, 839-842. 
See Amendment. 

NONSUIT, ground of, in action for libel, 
727 

NOT GUILTY, plea of, 850 
evidence under, in actions for infringe- 
ments of rights, 56, 125 
in actions for nuisances, 171 
trespasses, 344, 308 


conversion of chattels, 308 
negligence, 840 
detention of chattels, 881 
assault and false imprisonment, 507 
malicious arrest and maRcious prose- 
cution, 538 

in actions against magistrates, 641 
libel and slander, 717 
in actions against constables and jus- 
tices, 641 

in actions against persons acting under 
statutory authority, 674 
in actions for deceit, 765 
NOT GUILTY BY STATUTE, plea of, 
500 

when available, 674, 675, 851 
when it may be pleaded, 473, 508 
NOTICE OF ACTION, when it need 
not be speciaUypleaded, 473, 474,508 
when it must be specially pleaded, 
674, 675 

against constables, officers, and private 
individuals, 409, 503, 670, 678 
against county-court judges, 572 
bailiffs of the county court, 574, 575 
justices of the peace, 636 
gas companies, trading corporations, 
and their officers, 671 
against toll and tax-collectors and re- 
venue-officers, ib. 

officers of local boards of health, 672 
surveyors of highways and persons 
acting in the execution of the High- 
way Acts, ib, 

persons acting in execution of the 
Metropolitan Police Act, 501 
the length of, 502 
computation of, ib. 
statement of cause of action in, ib. 
NOTICE OF DISTRESS, 456 
NOTICE TO PRODUCE, requisites of, 
873 

service of, ib. 

when it is unnecessary, 874 
NOXIOUS TILVDES. See Noisome 
Trades, 

NUISANCE, what is, 135, 635-657 
from sewers, drains, and watorooorses, 
134 

privies, chimneys, and manufretories, 
137 

from defilement of springs and run- 
ning streams, 138 

offensive smells and noisome trades, 
135-137 

from noise and the collection pf 
crowds, 138, 139 

spring-guns, man-traps, dog-spears, 
and machines placed tm land, 189 
unguarded wells, minipg-shafts, and 
cellars, 140 

from the dangerous state of private 
ways, 141 

dangerous pits and excavations, steam- 
engines, and windmills, 142, 143 
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NUISANCE, 

obstruotions in pnblie thoroughfares, 
]44,647,648 
in navigable livers. 146 
from the erection of groins, sea-walls, 
and defences, 147 

from overloading floors of warehouses, 
ib. 

the non-repair of ruinous houses, ib. 
149 

ruinous party walls, ib. 
insecure fences, hedges, and gates, ib. 
railway bridges, viaducts, and embank- 
ments, 159 

resulting from the negligent exercise 
of statutory powers, 655-657 
interfering with the natural drainage 
of the soil, 649 .• 

causing ipjuiy to passengers, ib. 
by-laws for the suppression of, 106 
penalties for the commission of, 41 
abatement of, 161, 165. See Abatement 
of Nvisances, 

Actions for damages. 160-179 
notice to abate, before action, 107 
parties to sue and be sued, 137, 168, 
169 

declarations, 171-173. See Declara^ 
tions. 

pleas ofjustitication, 174, 175 
evidence at the .rial, 175-178 
damages recoverable, 178, 179 
remedy by injunction, 179-189 
remedy by indictment, 182-189 

OBSTRUCTIONS to the exercise of a 
man's trade or employment, 10 
created under statutory authority, 047 
in public thoroughfares, 145, 140,048 
causing loss of custom, 107, 048 
in navigable rivers, 146, 104 
in private ways, 164 
removal of, ib. 105, 200 
Actions for damages, 167-179 
pleas of justification, 174, 175 
OCCUPATION ROADS, 180 
OCCUPIER of lands, rights of, 53, 54, 
168, 241 

liabilities of, 169, 243. See Tenant and 
Reversioner. 

OFFENSIVE TRADE. See Noxious 
Trades* 

OFFERS to make compensation, 893 
OFhlCE held at will, 973. See Public 
O ffice. 

OFFICERS. See Public Officers, 
OFFICIAL MISCONDUCT, imputation 
of, when actionable, 704 
forfeiture of office by, 972 
OMNIBUS PBOPRlETORS,rightgand 
duties of, 394 

ORAL TESTIMONY, proof by, 869 
wheire Uiere is a memorial in writing 
of the facts, 871. See Estoppel; EvU 1 


ORDERS OF JUSTICES, requisites of, 
613, 616 

statutory forms of, 617 
appeal against, 620 

execution of, after notice of appeal, 621 
amendment of, 626 

service of, 619. See Summarp Con- 
viction. 

OVERCROWDING, nuisance fW>m, 182 
OVERHANGING BUILDINGS, 73, 
102, 115, 134, 160 
OVERHANGING TREES, 182 
OWNERSHIP, acts of, 228 
in proof of title, 234, 236 
forming no evidence of title, 237 
OYSTER-BEDS, injuries to, 146 

PACKED PARCELS, carriage of, by 
railway companies, 410, 411 
PAINTINGS, property in, 10 
copyright in, 40 

PARENTS, rights, duties, and responsi- 
bilities of, 786, 702 

ipjunes to, IVom seduction of their 
children, 803-811 

11*001 loss of service of servants, 802, 
804, 816 

PARISH, duty of, to repair highways, 
180, 190 

acts binding on, 652 

PAROB EVIDENCE of facts recorded 
in writing, 875 

where the law requires a memorandum 
in writing, 876 

of statements and declarations of par- 
ties, 878-884 

of acts done in the presence of wit- 
nesses, 877. See Evidence. 

PxVROL GRANT of easement, effect of, 

130 

injunction to prevent disturbance of, 

131 

PAROL IiICENSE irrevocable in equity, 
65, 80. 1 10, 130, 246 
PARTICULARS OF CLAIM in the 
county court, requisites of, 548 
amendment of, ib. 

cannot be oltered by the insertion of a 
new cause of action, ib. 607 
PARTIES TO ACTIONS. 812-842 
in cases of tort founded on contract, 
12, 13, 813, 814 

in the case of tennnts-in.commoii and 
joint-tenants, 815, 825, 826 
by trustee and cestui qne trust, 815 
by and against trustees of public works, 
local boards, and corporate bodies, 
815, 826-829 

against public officers, 829 
on behMf of owners and bailees of 
goods, 816 

by and against master and servant, and 
principal and agent, ib. 820-832 ^ 
for wrongs done to and by mairied 
women, 817-810, 832-834 



After a judicial separation or an order 
for protection. 810, 884 
as regards infants, heirs-at-law, de- 
yisees, and personal representatiyes, 
810, 834-837 ^ 

by and against assignees of bankrupts, 
8*42-834, 837 

number of, 824, 837-830. See Joint 
and Separate Riphta and Z^ahiliitea, 
non-joinder and inis-joinder of, 830- 
842. See Non-joinder and Mia- 
joinder, 

PABTITION, removal of, constituting 
waste, 103 

PARTY-WALLS, injuries from non-re- 
pair of, 140. See Boundary Walla, 

PASSENGERS on railways, ngbt of, to 
alight at intermediate stations, 411 
in public thoroughfares, negligence of, 
324 

committing voluntary and involuntary 
trespasses, 2, 327 

identification of, with their driver, 326. 
See Railwaya;' Common Carriera, 

PASTORAL LETTERS. See Defama- 
tory Pastoral Letters. 

PASTURAGE, sole and several, 88 

PATENT DEFECTS, 744, 745 
maxim of caveat emptur, in respect of, 
750, 757. See Manifest Dejecta. 

PAUPER, malicious action in the name 
of, 530 

PAWN. ^QePledqe. 

PAYMENT INTO COURT, 854. 808 
in actions of detinue, 3H3 
replevin, 473 
effect of, 808 

in actions against constables and offi- 
cers, 503 

by persons who have acted tortiously 
in the execution of acts of parlia- 
ment, 075 

in actions for libel, 718 

PEDIGREE, proof of, 880 

PENALTIES for the suppression of 
wrongs, 30-30 

for breach of by-laws or the suppres- 
sion of nuisances from gas-works, 
41, 165 

for throwing rubbish into rivers, 105 
when divers penalties cannot be reco- 
vered, 008 

PENDENCY OF ANOTHER ACTION, 
plea of, 856 

PENSTOCKS on rivers and streams, 
50 

PERJURY, action for, not maintainable, 
30 

PERSONAL REPRESENTATIVES. 
Sec Executors and Adminiatratora. 

PERSONAL SECURITY, right of, ^ 

PEW, proscriptive right to, 92 
title to, 

PHOTOGRhiPH, property in, 10 
copyright in, 40, 41 


PICTORIAL DEFAMATION, 008, 009 
PIGEONS, destruction of crops by, 324 
PIGEON-SHOOTING ‘creating a nui- 
sance, 138 

PILCHARD FISHERY, regulations of, 
35, 283 

PILOTS, 327^ See Negligent Navigation. 
PIRACY of designs. Ac. 30-41 
PISTOL, firing of, in a public thorough- 
fare, 143 

PLATE, carriage of, 306 
PLEADING in actions, 848-867 
special pleas, 851 
several matters of defence, ib. 
arising before and after action, 854 
several replications and subsequent 
pleadings, 853 

traverses, ib. • * 

fictitious and needless averments in, 
853 

payment of money into court, 854 
infancy, ib. 

accord and satisfaction, 855 
pendency of another action, 856 
judgment recovered, 857-861 
bankruptcy of plaintiff, 861 
statute of limitations, 863 
equitable defences, 8(54 
joinder of issue, Q65 
new assignments, ib. 866 
demurrers, 867 

in actions for infringement of rights 
incident to the possession and own- 
ership of land, 54-58 
for infringement of easements and 
rights of servitude, 135, 126 
under the Prescription Act, 95 
for nuisances and iiguries resulting 
from the keeping of ferocious ani- 
mals, 174, 175 
in actions for waste, 213 
trespasses upon real property, 244, 345 
trespass and conversion of chattels, 
308-310 

injuries from negligent management 
of chattels, and negligent perform- 
ance of work, 346, 347 
negligence on the part of bailees, 
381-383 

breach of duty on the part of common 
carriers, common innkeepers, and 
lodging-house keepers, 435, 436 
wrongful distress and sale of things 
distrained, 471-475 

assault and battery and wrongful im- 
prisonment, 607-513 
malicious arrest, malicioos^^rosecution, 
and malicious abuse pf legal process, 
538 

in actions against sherifis, 583-584 
injuries in the execution of warrants 
and orders of justices, 641, 643 
ii^iaries resulting from the negligent 
exercise of statutory powers and 
authorities, 667, 074-076 
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pleading, 

in action»for libel and slander, 717-719 
fraudulent misrepresentation and de- 
ceit, 765, 766 

adultery and seduction, 796, 807. See 
Traverse; Special Pleas. 

PLEDGE of chattels, 055, 356 
by parties who have obtained posses, 
sion of them by fraud and false 
pretences, 367 

duties and responsibilities of pledgor 
and pledgee, 355, 356 
POLICE OFFICEES. See Constables. 
POLICY-BROKERS, lien of, 373 
POOR RATE, distress for, 619 
POSSESSION OF CHATTELS, ob- 
tained through an act of trespass, 
558 

defence of, 484 

POSSESSION OF LAND by servants 
the possession of the master, !228 
by cestui que trust the possession of 
the trustee, 22JT‘‘ 
by tenant-at-will, ib. 
by mortgagor, ih. 
by purchasers of trust-estates, 230 
by coparceners, joint -tenants, and 
tenants-in-corimon, 231 
by younger brothlwa and relations, ib. 
POST-MASTER, duty of, 15 
POST-OFFICE, Cierks and letter-sort- 
ers of, 14 

POUNDAGE leviable by sheriffs, 569 
POUND BREACH, 453, SeeimpfW- 
ing. 

POUND-KEEPERS, duties and re- 
sponsibilities of, 464 
PRiEDIAL SERVITUDES. 43 
PRESCRIPTION, title by, at common 
law, 91 

by immemorial usage, 92 
under the Prescription Act, 96-109. 
See Prescription Act. 
PRESCRIPTION ACT, 94 
easements and privileges claimable 
under, 96 

user and enjoyment under, 97-108 
continuity of enjoyment under, 105 
interruption of enjoyment under, ib. 
computation of periods of enjoyment 
under, 108 

pleadings under, 248-253. See Pre- 
scriptive Bights. 

PRESCRIPTIVE RIGHT founded on 
the presumption of a grant, 92 
of way, watercoutae, support, Sic. 98- 
102 ^ 

of access of 'light and air to windows, 
102 

cannot arise* where there is tinity of 
ownership of the dominant and ser- 
vient tenements, 104 
iextin^shment of, 107 
pleas of JoHliflcation of trespass in the 
exercise of, 247, 248 


traverse of the enjoyment bf, 249, 250 
facts which must be specially replied, 
251 

Actions for disturbance of, 119-130 
proof in support of, 880, 861. See 
Servitudes. 

PRESERVATION OF GAME. 9 
PRESUMPTION against TTrong-doeiw, 
315 

of facts and circumstances grounded 
on the conduct and acts of parties, 
92-94 

of a grant from long-continued unin* 
teirupted enjoyment, 92. See Orant ; 
Prescription ; Support. 

I PRIMARY EVIDENCE, 870-883 
facts constituting, notwithstanding the 
existence of a written memorial, 
875 

PRINCIPAL in the commission of a 
wrong, 24, 25 

by secret participation, ib. See Bait. 
liability of, for tho.tortious act of his 
agent, 20, 22, 830 
for deceit, 701 

obligation of, to indemnify his agent, 
753. See Agent ; Master. 
PRINTERS, lien of, 365 
PRINTS, property in, 10 
copyright in, 39, 40 
PRIVATE WAY, plea of, 219 
dedication of, to the public, 113 
injuries from tlie dangerous state of, 
141, 158 

obstnictions to the enjoyment of, 153, 
104 

abatement of obstructions in, 164 
title to the soil of, 236 
traverse of the enjoyment of, 251 
trespass by deviating from, 260 
PRIVATE WRONGS, 29 
PRIVIES, nuisances from, 137, 171. 
See Nuisance. 

PRIVILl^lGE from arrest. 664, 565 
PRIVILEGED COMMUNICATIONS, 
proof of, in answer to an action for 
defamation, 683, 687, 729 
in the course of judicial pi:ocee(\ings, 
684, 709, 710 

respecting the conduct of magistrates 
and public officers, 685 
by public officers in discharge of a 
public duty, 686 

by parishioners to the bishop respect- 
ing the conduct of clergymen, 688 
between relations respecting the cha- 
racter of a party who has offered 
marriage, ib. 

between friends, to prevent an iiyuiy, 
689 

by parries havihg a pecuniary interest 
in the matter of the communication, 
600 

in answer to inquiries, 6§1 
between subBcribers to charities, ib. 
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resp^tib^ the charaoier of servants, 
691^94, 7Q8 

respectJng trials in courts of justice, 

^ ’695 

in speeches and proceedings in parlia. 
inent, 690 

proceedings at public meetings, ib. 
reviews and criticisms upon authors, 
097 

criticisms of one public journalist upon 
another, ib. 

respecting the public character of pub- 
lic men, 098 

addressed to a wrong party by mis- 
take, 695 

in discharge of some public or private* 
duty, 089 

by vestiymen at vestries, 708 
prosecuting an inquiry into sus- 
pected crime, 709 

by counsel, attomies, or parties in 
the conduct of a trial, ib. 
by m^istratea }f\ the exercise of the 
duties of thoir office, 7 10 
PRIVILEGED PERSONS, arrest of, 
504 

right of, to be discharged, 505 
PRIVILEGES. See Servitudes, 
PROBAllLE CAUSE for an aiTest,5J6, 
517 

for seizure of goods under the Cus- 
toms' Acts, 059. See Heaaanahle and 
Probable Cause, 

PROCEDENDO, writ of, 902 
PROCEEDINGS. See Legal Process; 
Bankruptcy, 

PROCESS. See Legal Process. 
PROCUREMENT of injuiy to another, 
24, 520 

PROFESSIONAL MEN, negligence and 
want of skill of, 354-388. See Neg~ 
ligenre. 

PROFITS A PRENDRE, nature and 
incidents of, 03 

unlimited claims in the nature of, 64 
when cluimable by custom, H3-87. Seo 
Grunt. 

by.pre8<;ription, 91-118. See Prescrip- 
tion. 

transfer of, 77-81 

merger and extinguishment of, 114- 
118 

actions fur disturbance of the enjoy- 
ment of, 119-130. See Common; 
Fishing ; Serviiude. 
profits' IN GROSS. 77, 90 
PROHIBITION, writ of, in Chancery, 
946, 947 

at common law, 948 
to prevent waste, 211 
to inferior courts, 948 
before judgment, 949 
after judgment and execution, ib. 
where appral lies or baa been entered, 
950, 952 


to the ecolesiastioal courts, 
to the county court, 952-950 
to the Lord Mayoris court, 056 
proceedings in, 956-958 
application for, 957 
notices of issue of, ib. 
setting aside writs of, 958 
PROPERTY, rights of, 8, 9, 227-240 
PROSECUTION before action, 26-59. 

See Malxewus Prosecution. 
PROSPECT, destruction of, by new 
buildings, 8 

PROSPECTIVE DAMAGES in cases 
of assault and personal injury, 518 
in compensation cases, 065, 008 
PROSPECTUS of joint-stock com. 
pany, misrepresentation by, 741, 
760-762 

parties entitled to sue on, 788. See 
Reports. 

PROTECTING ORDERS in favour of 
deserted wives, 778 

PROVOCATION, proof of, in reduction 
of damages, 517 

under a plea of son assault demesne, 
515 

under pleas of justification, 517 
PUBLIC AND PRIVATE WRONGS, 
20 

PUBLIC APPOINTMENT, enforce- 
ment of, 975 

PUBLICATION of libel, proof of, 719- 
723 

through the medium of letters, 720 
in newspapers, ib. 
parties responsible for, 720, 721 
PUBLIC BOARDS, liabilities of, 649 
PUBLIC DOCUMENTS, what are, 
889 

proof of, 888 

PUBLIC DUTY, when indelible, 895 
neglect of, 14 

PUBLIC FUND, expenses chargeable 
on. 628, 829 

PUBLIC HEALTH ACT, 660 
compensation under, ibi, 661 
arbitration under, 660 
Actions in respect of things done under 
the powers of, 669-678 
parties to be sued, 673-675. See iS/oia- 
tory Powers; Public Works; Local 
Boards. 

PUBLIC INDECENCY, arrest for, 493 
PUBLIC JOURNALS, criticisms upon, 
697 

PUBLIC MEETINGS, deflsmatoiy re- 
ports of speeches at, 092, 697^ See 
Privileged Writings. 

PUBLIC MEN, comments upon the 
public character of, •698* SeeJPri- 
vileged Writings. 

PUBLIC NUISANCE, prevention of, 
by injunction and prohibition, 181 
by indictment, I82-I90 
PUBLIC OFFICE, forfeiture of, 972 
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PUBLIC OFFICERS, breach of duty 
by, * 

negligence of, 14 
abuse of authority by, 25, 26 
when exempt from legal responsibi- 
lity, 20 

pleas of justification by, 513 
statutory protection of, 497-503 
slander of, 703, 704 
duties and responsibilities of, 829 
mandamus against, 978, 970 
when not responsible fur the negli- 
gence of their subordinates, 13, 329, 
330, 829. See Clerk; Treasurer; 
Commissioners of Public Works. 
PUBLIC THOROUGHFARES, colli- 
sions in, 324, 327. See Nuisances. 
right of passage along, 188, 324. See 
Highways ; Obstructions. 

PUBLIC WAY, proof of, 183-188. See 
Highways. 

PUBLIC WORKS, negligent manage, 
ment of, 170, u47 
non-repair of, 055 

negligent execution of, 648, 640 ; 

by contractors and workmen, 649, 650. ‘ 
See Contractor. 

by local boards, trustees, and com- 
missioners, 640 

Actions in respect of the negligent ex- 
ecution of, 609-678 
power to take land and streams for, 
657. See Statutory Powers; Statu^ 
lory Compensations ; Local Boards ; 
Trustees ; Commissioners. 

PUBLIC WRONGS, 20 
PUMP, right to the use of, 68 

QUARRY, unfenced, 140 
QUARTER SESSIONS, antiquity and 
origin of, 594 

quashing orders and proceedings of, 
551, 622-627 

QUAY, erection of, 3, 147, 180 

RABBITS on commons, 89 
title to, when killed on a wan-en or in- 
closed land, ib. 

destruction of crops by, 89, 224 
RAILWAY ACCIDENTS, 322, 323 
RAILWAY AND CANAL TRAFFIC 
ACT, 391, 392, 401-404 
injunction to enforce compliance with, 
431 

RAILWAY CHARGES, 410, 411, 432 
RAILWAY CLAUSES* CONSOLIDA- 
TION^ ACT, 661-663. See Public 
Works ; S(falutory Compensations. 
RAILWAY COMPANIES, conversion 
of goods by, 273 
public profession of, 391 
liability of, ah common carriers, 390- 
400. See Common Carriers^ 
neglect of, to act in conformity with 
. time-tables, 391 


duty of, to afford reasonable facilities 
for the carriage of passengers, mer- 
chandisA, and chattels, ib. 
inability of, to exonerate themselves 
from liability for negligence, 402- 
404. See Conditions Special Con - , 
trad. 

acceptance by, of goods to be carried 
beyond the limits of their ordinary 
destination, 406, 407 
loss of luggage by, 407 
loss of merchandise by, carried as lug- 
gage, 408 

deli'.ery by, of luggage, 406,408 
lien of, 409 

carriage by, of packed parcels, 410, 
411 

summary proceedings against, 421 
Actions against, for loss of, or injury to, 
chattels, 421-43J 

parties to sue and be sued, 421-424 
declaration of the cause of action, 424 
pleadings, defence^, and evidence, 425- 
428, 848-894. See Pleadings ; Evi- 
dence. 

damages recoverable, 428-430, 895- 
915. See Damages. 
injunction against, 431 
injuries from the negligent use and 
management of railways and railway 
stdtioDS, 151-154. See Itailways; 
Railway Stations. 

RAILWAY CROSSING, 323 
RAILWAY FENCES, repair of, 160 
injuries from defect of, ib. 

RAILWAY GATES across highways, 
663 

negligent management of. 151, 154 
RAILWAYS, lands weighted with, 71 
negligent use and management of, 
150-154 

defective fences of, 150 
iusulticient lighting and guarding of, 
151 

insecure bridges, viaducts, and em- 
bankments of, 152 

negligent management of gates of, 
across public carriage-ropds, 153 
accommodation-gates of, ib. 
tramways upon, ib. See Fire ; Negli- 
gence. 

RAILWAY STATIONS, iiyuries from 
the negligent use and management 
of, 151. See Railways^ 
insufficient lighting of, ib. 
unknown dangers in, 152 
right of passengers to alight at, 411 
RAILWAY TIME-TABLES, announce- 
ments in, 391 
proof of, 426 

RATEPAYERS, responsibility of, for 
the negligent execution of public 
workH, 653-655, 078-f 80, t)90-»i)2 
RATIFICATION and iffioption of a 
wrongful act by parties for whoso 
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benefit the aot was done, 500, 630 
proof of, 831 

REASONABLE . AND PROBABLE 
CAUSE for a criminal prosecution, 

523, 532, 041, 042 

for a conviction by a justice of the 
peace, 041, 042 

for suspicion of felony justifying an 
arrest, 516, 517 * 

evidence of, for a juiy and for the 
judge, 544 

RECAPTION of stolen property, 303 
RECAPTURE by sheriff, 500. See 
Recaption, 

RECORD, proof of, by certified copy, 

541, 585, 880, 887 
RECREATION, easement of, 82 
in afieno solo, 04 
RE-ENTRY, proof of, 256 
REFERENCE, costa of, 928, 929 
REGISTER OF SHAREHOLDERS, 
orders for the rectification of, 994 
REGISTERS, proof of, by certified 
copies, 797-799, 888, 889 
REGISTRATION of copyright, 40 
RELEASE of easement, 113 
REMEDIES for wrongs, 1-30. See Ac- 
tion, 

for the enforcement of statutory duties, 

34 

cumulative, exclusive, and alternative, 

35, 002 

specific, for injuries authorised by 
statute, 34, 059-008. See Arbilra* 
tion ; Inqnmtion, 

RENT. See Ristrt'sst for Rent. 

RE1*AIR of highways, ratione clau- 
suroe, 190 

ratione tenur&s 118 
of private ways, 31, 32, 01-09, 70, 

118 

of watercourses, ib. 
of buildings by tenant for term of 
years, 192, 198 

by tenant from year to year, 195 
by tenant at-will, ib. 
by tenant for life, ib. 190 
without ijnpeachment for waste, 

197 

by tenant in fee, subject to an execu- 
tory devise, 198 
by trustees, ib. 
by incumbents, 199 
by parties having equitable estates, 198 
REPLEVIN, 404-467 
in the county court, 466, 407 
in the superior courts, 407 
of chattels distrained under justice’s 
worrani, 032 
declarations in, 409 
pleadings in, 471 
avowries in, 471-473 
REPORTS of (point-stock companies, 
fraudulent concoction of, 741 
parties responsible in respect of, 762 
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parties entitled to sue in respect of, 
700,701. See Deceit. 
REPRESENTATIONS, proof of reli- 
ance upon, 471, 473 
concerning matters which lie as much 
within the knowledge of one party 
as the other, 744 

amounting merely to expressions of 
opinion and belief, 745 
in answer to inquiries, 740. See 
Warranty ; Deceit, 

REPUTED OWNERSHIP of.fands 
and shares standing in the name of 
a bankrupt, 298, 301 
of furniture and chattels in the hands 
of bankrupts at the time of their 
bankruptcy, 291, 302 
power of the court over, 292 
what is necessaiy to create a reputa* 
tion of ownership, 294 
RES GESTA, 883. I^e Evidence, 
RESIDENCE, what is, within the 
County Courts’ Acts, 928 
RESTITUTION of stolen property, 303 
oixler of, 284 

RETURN to writ by sheriffs, 508, 669. 
See False Return, 

of goods in mitigation of damages, 
318 

RETURN TO MANDAMUS, by public 
ollicers and parties interested, 085 
requisites of, 983 

setting up inability of performance, 
984 

pleas to, traversing material allega- 
tions, ib. 

judgment non obstante veredicto, 
987 

demurrer to, 980. See Traverse; False 
Return. 

REVENUE-OFFICERS, notice of ac- 
tion against, 671 

REVERSIONER, right of action of, 
53, 121, 241, 264 

for trespass upon land, 243. See 
Tenant and Reversioner, 
entry of, to inspect waste. 206 
right of action of. for obstruction to 
way, 121, 130 

- for obstruction to windows, 130 
for nuisances. 108 • 
declai-ation by, 173, 244 
damages recoverable by, 58, 210, 264. 
See Parties to Actions. 
REVIEWERS, privileges and responsi^ 
bilities of, 697, 698 
REVIVAL of suspended rightsfllO 
of discontinuous easements, 117 
RIFLE-SHOOTING, accidents ftom, 2, 
321 

RIGHT OF PROPERTY, 8 
RIGHTS, violatmn of, 7. 145 
by returning officers, 23 
BINGING AT DOOR-DELLS without 
excuse, 405 
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RIOTERS, damage done by, 940 
actions Against the hundred for, 210 
RIPARIAN PROPRIETORS, natiiral 
rights and privileges of, 48-55, 
138 

right of, to the use and enjoyment of 
streams, 40, 60 
to pen back the water, 50 
to drain into the stream, 51. See 
Water. 

RISK, concealment of, by bailors and 
consignors, 15, 16 

by masters from their servants, 155, 

156 

by railway companies, 151, 152 
by householders from their guests, 

157 

RIVER-BANKS, repair of, 61 
RIVERS, encroachments upon, 3 
obstructions in, ib. 

ROBBER V AND THEFT, distinction 
between, 350 ^ 

proof of loss of goods by, 350, 302. 
See TAe/t. 

ROOFS, overhanging of, so as to creatt 
a nuisance, 160 
repair of, 102 

ROOKERY, disturbance of, 0 
ROYAL PROCLAMATIONS, proof of, 
886 

RUINOUS BUILDINGS, 147, 103 
injuries arising from non repair of, 
147, 148 

from pulling down, where one house 
rests against another, 148, 140 
from the falling of, on passengers or 
on adjoining buildings, 147, 148 
removal of, 165 

RUINOUS PARTY-WALLS, 140 

SALE of chattels in market overt, 284 
by private contract, 285-280 
SALE WITH ALL FAULTS, effect of, 
757, 758 

SAMPLE, sale of goods by, 750 
SAND, right to dig, 64, 82 
on the sea-shore, 2:i4 
SATISFACTION. Seo Accord and Satis- 
faction. 

SCABBY SHEEP. See Diseased Ani- 
mals. 

SCAFFOLDING, accidents from, 156, 
157, 177, 345 

SCULPTURE COPYRIGHT, 38 
SEA, inroad of, P 
defences against, ib. 

SEA-BATHING, 32, 38 
SEAMEN, piedicines for, 35 
SEARCH-WARRANTS, malicious pro. 
cureraeftt of, 520 
granting of, 597, 598 
abuse of, 631 

SEA-SHORE, title to the soil of, 234, 
28» 

acts of ownership over, 234 


oustomary and prescriptive rights over, 
00 

fishing and driving stakes ibr nets on, 
ib» 

bathing on, ib. 

preserving and gathering oysters on, 
235 

SEA-WALLS, ipjuries from the con. 
struction of, 3, 147 

servitude of maintaining and repair- 
ing, 89, 103 

SECONDARY EVIDENCE, when ad. 
missible, 871 

of ^.Titten documents, 872 
SECURITIES, right to the possession 
of, 283 

as between trustee and cestui que 
trust, 284 

SEDUCTION of daughters and ser. 
vants, 802, 811 
injuries to parents from, 803 
loss of service by, 804 
pretended hiring, of girls as servants 
for purposes of, 805 
contributory misconduct on the part 
the parent or master, 800 
Actions for, 806-811 
X)arties entitled to sue, 807 
pleadings, defences, and evidence, 807- 
810 

damages recoverable, 810, 811 
after promise of marriage, 800. See 
Danuiyes ; Evidence. 

SEIZIN of lands and tenements, proof 
of, 58 

SEIZURE of chattels, 310 
Actions for, 306, 311 
damages recoverable for, 315, 316 
in the nature of interest, 318 
under the Customs' Acts, 310 
special damages for, 318, 310 
SELF-DEFENCE, 2, 3 
SEPARATE FLOORS constituting se- 
veral freeholds, 74 

SEPARATE LIABILITIES. See Se- 
veral Liabilities. 

SERMONS, criticisms upon. See /><•- 
/amatory Sermons. 

SERVANTS, possession of land l>y, 
228 

possession of chattels by, 305 
negligence of, 20, 832 
detention of goods by, 274 
liability of, when executing the orders 
of their masters, 326, 327, 831, 
832 

seducing of, from their service or em- 
ployment, 802, 803, 805 
slander of, by their masters, 601, 604. 

See Privileged Communications. 
slander of, by strangers, causing them 
to be dismissed, 705 
injuries to, firom daimerous premises 
on which they arif employed, 155, 
563 
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from defeetlTe hdgtiog-Uiotfleiii mines, 
and inseoure soaffoldibg and ladders, 
156 

from negligence of masters, 830-834 
ordinary risks incident to their em- 
ployment, 330 ' 

latent dangers unknown to them, but 
known to the master, 831 
injuries to, from unfenced macldnery, 
333 

from negligence of fellow-servants in 
the same employment, ib. 
from their own negligence, as well as 
the negligence of the master, 383. 
See Master, 

SERVICE, loss of, creating a cause of 
action, 802, 811 
damages for, 810 
SERVIENT TENEMENT, 43 
increase of burthen upon discharging 
the servitude, 113, 110, 164 
SERVITUDES, 42, 133 
naturally incident to the beneficial 
occupation and Injoyment of landed 
property, 43 
pracdid and urban, ib. 
in the civil law, 81 
conventional, 44, 63 
by grant, 64-71 

prescription, 01-100 
appurtenant to a house, 68 • 

accessorial to a principal thing granted, 
ib. 60 

merger and extinguishment of, 100- 
116 

revival and re-creation of, 116-118 
Actions for obstructions to the enjoy- 
ment of, 110-132 

SESSIONS. See Quurter Se8sion$, 
SETTLEMENT, orders for, by the Di- 
vorce Court, 785. See Marnage 
Sitt/ement. 

SEVERAL LIABILITIES, disclosure 
of, in on action lor a Joint- trespass, 
838 

election in respect of, ib. 
SEVERANCE of things from the free- 
hold, 200, 200, 308 
Actions in 'respect of, 312 
SEWERS, by prescription, 51, 90 
right o^user of, 77 

cleansing and repairing of, 134, 135, 
See Nuisances, 

SHAFTS. See Mining Shaft. 
SHAREHOLDERS, liability of, for 
fraud of directors, 743, 763 
remedy of, by mandamus, for the as- 
sertion of their rights, 070,077, 080, 
000 

SHARES, transfer of, 000 
registration of, 13 
reputed ownership of, 308 
SHEEP, worrpxig of, by dogs, 10, 163, 
368 / 

‘ negligent management of, 357 


SHERIFFS, duties and responsibilities 
of, 668-069 

execution of writs by, 663 
liability of, for the acts of their Officers, 
666-660 

trespasses in dwelling-houses by, 566. 

See DweUing-house. 
illegal seizure of chattels by, 660 
directions to, as to the execution of 
writs, 746 

power of, to compel rival claimaats to 
interplead, 660. See JfUefpkader. 
duty of, to pay rent in arrear before 
he levies, 563 

sale by, of goods taken in execution, 
370, 38R, 663 

title by purchase from, 388 
illegal arrest by, 660-664. See Arrest, 
notice to, not to execute a cfs. as. 600 
liability of, for an escape, 066 
recapture by, 667. ^ee Escape, 
false returns by, 568 
extortion by, 060 
Actions against, 573-603 
staying proceedings in, 673 
parties to sue and be sued in, 678, 
680 

declarations and pleadings in, 680, 

584 

pleas of justification, 683 
defences and evidence in, 683, 688- 
873 

damages recoverable, 580-603. See 
Damages. 

SHERIFFS’ OFFICERS, duties and 
responsibilities of, 663-560 
liability of, for breaking open outer 
doors, 556-568 

remaining in a house an unreason- 
able time, 660 

seizing goods of wrong party, ib. 
seizure by, of protected goods, 560 
arresting the wrong person, 663, 671 
arresting privileged persons, 664 
liability oL for an escape, 566 
for an arrest or seizure under irregular 
process, 507 

exemption of, from liability, 568 
Actions against arrest, 573-503 
parties responsible for the acts of, 670, 
580 

staying of proceedings against, 573, 674 
pleas of justification by, 683 
damages recoverable, 680*602. See 
Sheriffs; Damages, 

SHIPMASTERS, loss of goods by, 862, 
413 ^ 

SHIPOWNERS, duty of, have modi- 
ciues on board ship, 86 
limitation of liability o£ in respect of 
loss of, or damage to, goods, 327, 863 
SHIPPERS of merohani&e, duties and 
responsibilities of, 737 
SHIPS, negligent management of, 327- 
880 
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SHIPS, conversion of, damages recover- 
able, 317. See Navigation, 
SHOPKEEPERS, representation by ,744, 
749 

SHUTTERS, injuries from, 144, 147-149 
SKILLED WORKMEN, injuries from 
want of skill on tlie part of, 334, 
335, 340, 341 
SKYUGHT over area, 110 
SLANDER by word of month, 079, 609, 
732-734 

when actionable, and when not, 700- 
702, 707 

concerning tradesmen, professional 
men, and persons in an office of 
profit or trust, 702-704, 727, 728 
from the pulpit, 704 
concerning servants, 705 
spontaneous and unauthorised repeti- 
tion of, 706 

special damage resulting from, 707. 
See Privileged Communications. 
Actions for, 713-73*’' 
parties to sue and be sued, 713, 714 
declaration and pleadings, 714-710 
defences and evidence, 710-733 
damages recoverable, 72i)-733 
aggravation and mitigation of damages, 
730, 731 

questions for the jury, 732. See Libel- 
lous Songs ; L'hel. 

SLANDER OF TITLE, 711, 712 
SLUICE, regulation of, 77 
repair of, 80 

SMELLS. See Noisome Trades, 
SMELTING WORKS, nuisance from, 
isi 

SMOKE, nuisance from, 138 
parties responsible for, ib. 
penalties for non-consumption of, 166. 
See Nuisances. 

SMUGGLING, causing forfeiture of 
property, 6 

damages recoverable, ib. 

SOIL, unlawful removal of, 194, 263, 308 
damages recoverable, 263 
SOLE PASTURAGE, 88 
SOLVENCY, representation of, 740 
SON ASSAULT DEMESNE, plea of, 
500 

proof of, 515. See Assault. 

SPECIAL BAILIFFS, execution of writs 
by, 506 

SPECIAL CONTRACTS with common 
carriers, 300, 401 

by parties declining to pay an increased 
charg^for insurance, 400, 402 
signature of, 402, 403. See Conditions; 
Time-tahlii. 

SPECIAL DAJVIAGE, when recoverable, 
808, 809 

in actions for trespass and conversion, 
318, 310 

in actions for a wrongful distress, 479 


in actions for false imprisonment, 510 
where expenses have been incurred 
through the default of the defend- 
ant, 900-903 

in actions for verbal slander, 700, 716, 
717 

statement of, on the face of the declar- ' 
ation, 716. See Slander, 

SPECIAL PLEAS, requisites of, 852 
needless averments in, 853 
of payment into court, 854 
infancy, ib. 

accord and satisfaction, 855 
pendency of another action, 857 
judgment recovered, ib. 
bankruptcy of plaintiff, 861, 8G2 
Statute of Limitations, 862 
construed distributivelv, 865 
SPEECHES IN PARLIAMENT, defa- 
matory reports of, 696. See PHvi- 
Icqed Wriiinqs. 

SPORTING, right of, 66, 281 
SPRING-GUNS, setting of, on land, 139 
in dwelling-housdb, ib. 

SPRl NGS, defilement of, 51, 99, 188 
diversion of, 52, 60. See Water. 
SPRING W’^OODS, unlawful destruction 
of, 194 

SQUATTERS on land, ejection of, 225 
SQUIBS. See Fireworks, 
STAKEHOLDERS, rights and duties of, 
379 

STATIONS, right to alight at, 111 
STATUl’ES, proof of, 885. See Sia- 
tiitorq Powers. 

STATUTORY AUTHORITY, justifica- 
tion under, 247 

STATUTORY BENEFITS AND BUR- 
THENS, 41 

STATUTORY COMPENSATION for 
injuries authorised by statute, ()59.. 
668 

in respect of the execution of public 
works, 650 

unrier tlio Lands Clauses and Railway 
Clauses’ Consolidation Acts, 661 
to lessees and yearly tenants giving up 
land for railways, 663 
notice of the nature and extent of, 
604 

inquisition of, before sheriff's jury, ib. 
assessment of, 605. See Inquisition, 
recovepr of, by action, 066-668 
by arbitration, 650 
before justices, 660 
determination of right to, 664 
costs in, 035 

STATUTORY DUTIES AND OBLI- 
GATIONS, neglect of, a0<41, 048. 
650 

Actions for non-performance of, 34 
penalties for neglect of, 35-41 
STATUTORY POWERS, 41 
injuries from the exercise of, 646^647 
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negligent execution of, 64^^54. See 
Commissioners, 

nuisances in the exercise of, 6S5-657, 
077 

limitation of actions in respect of 
things done under, 600. See Limit- 
ation of Actions, 

notice of action, 070-673. See Notice 
of Action, * . 

tender of amends, 673. See Amends, 
parties to be defendants, ib. 
pleadings, defences, and evidence, 
674-676 

injunction to prevent injury from the 
negligent exercise of, 676-678 
damages recoverable, 005 
STATUTORY PROHIBITIONS, breach 
of, 34 

STATUTORY PROTECTION to con- 
stables and bailiifs, 407, 575 
to parties acting in execution of acts 
of parliament, 400, 577. See Notice 
of Action. 

STAT UTO UY RE MEDIES, cumulative, 
exclusive, or alternative, 34 
in respect of nuisances from gas-works, 
165 

STATUTORY RIGHTS, 30-41 
STAYING PROCEEDINGS in actions 
for conversion of chattels, 307 
in actions against sheriffs, their ciflicers 
and assistants, 573 

bailiffs of the county court and their 
assistants, 570 

in a second action, until the costs of 
a former action have been paid, 
018 

STEAM-ENGINES adjoining highways, 
142 

use of, in public thoroughfares, 143 
negligent management of, 200. See 
Neglitfence, 

STEPPING STONES over a brook, 164 
STK PS, projection of, in public thorough- 
fares, 188 
STINKS, 135 
justification of, 175 
STOt'K, reputed ownership of, 208 
STOCK EVt^HANGE LISTS, publica- 
tion in, 760 

fraudul^it insertions in, 701. Sec 
Deceit, 

STOLEN NOTES, right of action on, 
276, 277 

STOLEN PROPERTY, purchase of, 
284, 285 

recapture and restitution of, 303 
actions for detention or conversion of, 
30:l-310 

STONE, unlawful quarrying of, 104 
STRAYED ANIMALS on highways, 
18, 10, 150, 151 
on railways, 1^0, 157, 158 
taking care ov, 260 
loss of, 300 


from defective fences, 120, 150 
damage done by, 19 

STREAMS, power to take for public 
purposes, 657 

diversion of water from, 48, 55 
penning back the water of, 50, 51 
defilement of, 51, 90, 172, 174 
disturbance of permissive use and en- 
joyment of water of, 51. See Water; 
Watercourse; Prescription, 
SUB-CONTRACTOR, responsibility of, 
for negligence of servants and work- 
men, 342-344. See Contractor. 
SUBPOENA DUCES TECUM, 585 
service of, to let in secondaiy evidence, 
872 

SUCCESSIVE LIBELS, proof of, to 
establish malice, 726 
SUGGESTION on record entitUng a 
plaintiff to full costs, 031, 032 
SUMMARY CONVICTIONS by justices 
of the peace, 505, 507, 608, 612-618 
on their own view, 602 
founded upon informations, 603. See 
Information. 

for an offence different from that 
brought before them, 607 
drawing up of, 613 

disclosure of jurisdiction on tlie face 
of, 613-617 
requisites of, 614-616 
statutory forms of, 617 
surplusage in, ib. 
excess of jurisdiction in, 608 
quashing of, on appeal, 620 
execution of, after notice of appeal, 
621 

removal of, by certiorari* 622 
proof of, 886. See Wrongful Convic- 
tions, 

SUMMONS not alterable so as to alter 
the nature of the offence, 607, 548 
SUNDAY, illegal arrest on, 564 
SUNKEN VESSELS in navigable rivers, 
146, 180 

SUPPORT, servitude of, from adjoining 
land, 45 

from subsoil to surface, 46 
when land is granted for building, 47, 
70 

from one house to another, where 
several houses have been built 
together, 73 

where separate floors have been gpranted 
to different proprietors, 74 
limitation of right of, in cases of com- 
pulsory sales of land for making 
of railways and canals^ 71-73 
abridgement of right of, by express 
contra^ 48 • 

prescriptive right of, 101, 102. See 
Prescriptive Eights. 

actions for disturbance of natural 
right of, 53-50 

injunction to preserve right of, 50y 60 
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SURCHARGE of common by wild rab- 
bits, 89 
by cattle, 120 

SURETIES for good behaviour, 006 

SURFACE AND SUBSOIL, rights and 
duties of separate owners of, 46, 
47 

Actions for infringement of rights of, 
53-59 

declaration of cause of action, 50, 224. 

See Declaration, 
pleadings and evidence, 57 
damages recoverable, 58, 50. See 
Mines; Minerals, 

SURGEONS AND PHYSICIANS, neg- 
ligence of, 335. See Nryliffence. 

SURVEYORS OF HIGHWAYS, duties 
and responsibilities of, 652 
notice of action against, 672. See 
Notice of Action, 

TAXATION OF COSTS, 035-937 
of several defend, .nta, 036 
of particular issues, ib. 037. See 
Costs. 

TELEGRAPH POSTS, erection of, by 
the side of a highway, 188, 189 
erection of buildings by, 131 

TEMPEST, injuries from, 102, 321, 303. 
See Accia%.nts, 

TENANCY, proo'of, 477 
nature and terms of, 478 
admissions of, ib. See Evidence. 

TENANT, responsibility of, for waste, 
206, 215 

fire caused by negligence, 206-209 
explosions of gas, 210, 21 1 
for holding over after notice to quit, 
265 

injunction to restrain wrongful acts of, 
218. See Occupier. 

TENANT AND REVERSIONER, right 
of action of, in respect of injuries to 
real property, 54, 121, 122 
apportionment of damages between, 
264. See Reversioners, 

TENANT - AT - WILL not responsible 
for permissive waste, 102 

TENANT FOR LIFE impeachable for 
waste, 102 

without impeachment for waste, ib. 
damages recoverable by, 50 
injunction against, 217 

TENANTS. IN -COMMON of lands, 
boundaiy-walls, and fences, 23H, 
230 

license hy one of several,* 257 
actions by, 242 

against each other for injuries done to 
the comipon property, 241, B15, 825, 
826 

joinder of, as plaintiffs, 306 
remedy of, by injunction, 216 
rights of survivor of, 815 
w«at 9 by, 200 


oonversift of chattels* by one of seve- 
ral, 277, 278 

destruction of the common property 
by one of severd, 278 
detention of, 375. See Joint-Oumers. 
distress by, 438 

TENDER in extinguishment of lien,' 
375 

of amends before action; d03 
of rent rendering distress wrongful, 
455, 456 

amends rendering distress damage 
feasant nnlawfhl, 462, 468 
THEFT, loss of goods by, 358, 359, 863 
primA facie proof of negligent keeping, 
358 

by workmen and servants of bailees, 
357, 359 

by servants of lodging-house keepers, 
420 

by servants of common earners. 400 
not a ** danger of the road,” 363. See 
Robbery. 

pleas denying, 300^ 

THIEF, right of action against, after 
prosecution for the felony, 27 
THREATS. Menaces. 

TILES, injuries from the fall of, 148 
TIMBER, title to, 237, 238 
unlawful felling of, 104, 107 
when it may be felled, 106 
by incumbents, 100 
injunction to prevent the cutting of, 
218 

title to, when severed from the land. 280 
Actions, parties, pleadings, &c. 211- 
216, 304 

TIME IMMEMORIAL, 04. See Pre- 
scription. 

TIME-TABLES of railway companies, 
301 

TINBOUNDERS, rights of, 88 
TITLE by prescription, 01 
by estoppel. 313, 314, 884, 885 
TITLE-DEEDS, right to the possession 
of, 283, 384 

as between several tenants-in-common 
or joint-tenants of larads, 283, 383 
carriage of. by common eftrriers, 306 
TITLE TO CHAl’TELS. 280-303 
not obtainable through the medium of 
an act of trespass. 558 
to things which have been altered or 
increased in value by a wrong-doer, 
270 

to timber severed from the inheritance, 
280 

to soil severed from the inheritance, 
263, 308 

to chattels by finding, 280 
wild birds and animals /ertf natura^ 
281 

to gome killed by the^unter, ib. 
of the fisherman to the fish he har- 
poons or nets, 282 
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to chattels by gift^ 263 ’ 
clothes by hiring and service, ib. 
to the possession of grants of arms, 
title-deeds, and securities, 283 
by purchase in market overt, 284 
to stolen property purchased in market 
overt, ib. 

purchased out of market overt, 286 
by private sale and transfer, 280 * 
of innocent purchasers iirom fraudulent 
vendors, 287 

under colourable transfers, 280 
by delivery order, 288 
by purchase from the sheriff, ib. 
to bills and notes, 280 
of assignees to the chattels of bank- 
rupts, 290 

by reason of reputed ownership, 291- 
302. See Reputed Ownership, 
after judgment in an action for con- 
version, 302 

TITLE TO INCORPOREAL HERE- 
DITAMENTS, ^62-119. See Pre- 
scription, 

TITLE TO LAND, 227-240 
trial of, in an action for a trespass, 227 
proof of, from twenty years’ posses- 
sion, 227, 233 
acknowledgments of, 231 
evidence of, 890 

from acts of ownersliip, 234 * 

primdfncie proof of, 256, 257 
to the sca-shore, 234 
to waste land adjoining the sea-shorc, 
235 

to the soil of turnpike-roads and high- 
ways, ib, 

waste lands adjoining highways, 23 
to the soil of towing-paths, 237 
to trees, bushes, boundi^iy- walls, fences, 
ditches, and hedges, ^38-240 
of boud-Jide purchasers of trust estates, 
230 

by parties who originally obtained pos- 
session of land 08 tenants from year 
to year, ib. 

by parties who have continued for 
twenty years in the wrongfHil receipt 
of rent, 231 
pleas in denial of, 244 
false rogresentations of, 747 
representation of, amounting to a war- 
ranty, ib. See Linutation of Actions, 
TOLL - COLLEdTOKS, extortion by, 
673 

notice of action against, 071 
TOLL-T ARLES, publication of, 391 
TOMBSTONES, wrongful removal of, 

7 

defacing inscriptions on, ib. 

TOOLS AND IMPLEMENTS OF 
TRADE, unlawful detention or con- 
version of,<^18, 310 
Damages recbyerable, 318. See Dis- 
tress, 


TORT, definition of, 1 
what constitutes, 2 
public and private, 29 
committed abroad by British subjects, 
26 

founded on contract, 12 
suspension of remedy for, until re- 
quirements of public justice liave 
been satisfied, 26, 27 
TOWING, right of, riong the banks of 
a navigable river, 70 
TOWING-PATHS, right to the soil of, 
237 

TOWN POLICE CLAUSES' ACT, 33, 
673 

clauses of, relative to bathing, 32, 
33 

injuries done by persons acting under 
the powers of, 646-678. See Public 
Works; Statutory Powers, 

TOWNS IMPROVEMENT CLAUSES' 
ACT, 33, 657 

usuries done by persons acting under 
the powers of, 646-678 
compensation recoverable, 659-668. 
See Public Works; Statutory Powers, 
TRACTION STEAM-ENGINES on 
highways, 183 
TRADE, freedom of, 11 
unlawful restraints upon, 10 
molicious interference with, ib. 
TRADE-MARKS, fraudulent use of, 
753 

warranty of genuineness of articles sold 
with, 754 

proof of use of, 769 
prevention of fraudulent use of, by 
injunction and indictment, 774, 776. 
See Counterfeit Trade-marks, 
TRADITION, 870-881 
TRAMWAY, license to make, 131, 156, 
266 

on highways, 189 

TRANSFER of incorporeal rights, 77- 
83 

of shares, 295 

TRAP-DOORS, injuries from, 142 
TRAVELLERS, who are, 418 
rights of, as against common inn- 
keepers, 412-418 

as against common earners and ferry- 
men, 389, 390, 305 

TRAVERSE of material allegations, 
728, 802 

in a return to a mandamus, 084 
damages and costs of, 987 
judgment non obstante vered’lcto, ib. 
of right claimed by a plaiatitr, 57, 120, 
249-252, 802 
evidence under, 126 
of allegations, by the defendant, 802 
TREBLE COSTS, repeal of statutes 
respecting, 935 

TREBLE DAMAGES for extortion, 
592 
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TREES, grants of, 68, 78 
right of property in, Sd7 
actions for iivjuries to, 243. See 
Sedges. 

TRESPASS, what amounts to, 220 
voluntary and involuntary, 222, 344 
in self-defence, 221 
temporary merger of,. in felony, 26^ 
28 

actions for, 303. See Trespass against 
the Person ; Trespass upon Chattels ; 
Trespass upon Highways; Seal Pro- 

TR^PASS AGAINST THE PERSON, 
by striking with force and violence, 
either by design or accident, 2, 5, 6, 
320, 321, 340, 341 

from throwing stones, sticks, or squibs, 
344 

driving against the person of another, 
324, 345 

Actions for, 33.^;-351, 481-519. See 
Negligence ; Assasslt. 

TRESPASS UPON CHATTELS, by 
removing them from one place to 
another, 267 

without .institication or excuse, 268 
by negligent riding or driving, 324- 
335 

by doing unintentional damage to 
them, 2-7, 320-324 
by letting loose ferocious animals, 268 
coming into collision with chattels, 322, 
340, 341. See Negligence. 
wrongfully seizing them , 408-480. See 
Distress. 

Actions for, 303-319 
parties, .304-307 
pleadings, 307-310 
defences and evidence, 310-314 
damages recoverable, 315-319, 349, 
350 

TRESPASS UPON HIGHWAYS, 226 
by depositing thereon stones and rub- 
bish, ib. 

TRESPASS UPON REAL PRO- 
PERTY, 220 

in the exercise of a limited right, 1 64 
after notice or warning not to trespass, 
261 

in dwelling-houses, 262. See Dwell- 
ing-hmtse. 

where surface and subsoil constitute 
separate freeholds, 224 
by rioters, 240 

by cattle from defective fences, 222 
by doj^, 19 

by diseasgl animals, ib. 263 
upon highways dedicated to the public, 
226 

continuing, ib. 

Actions for, 240-265 
parties to sue and be sued, 241-243 
deeUtfation for, 243 
pleadings in— Not guilty, 244 


pleas denying *tlie plaintiff's title or 
right of possession, 245 
plea in, of liberum tenementum, ib. 
leave and license, ib. 
matters in confession, and avoidance, 
and excuse, 246 

matters of justification, 246-201. See ^ 
Justification, 

evidence of, at the trial, 253 
under traverse of plaintiiTs right of 
possession, ib. 
disseisin and re-enti7, 256 • 
leave and license, 257 
right of way, 259 
deviations extra riflw, ib. 
public right of way, 260 
damages recoverable by reason of, 
261-200 

from one of several' co-trespassers, 
204 

after notice, 201 

where trespassing cattle haVto intro- 
duced a contagions disorder, 263 
for removing miiierals, ib. 
where the plaiutilf has no determinate 
interest, 264 

Os between tenant and reversioner, ib. 
prevention of, by injunction, 265, 266 
TRESPASSERS AB INITIO by abuse 
of limited Rutln>rity, 221 
TRESPASSERS ON LAND, expulsion 
of, 225 

injuries to, from tortious acts of occu- 
piers, 130-144 

right of, to recover damages notwith- 
standing they are thoiiiselves wrong- 
doers, 158 

TRESPASSING CA'FTLK, injuries to, 
150, 151, 158. See Trespass. 

TRIAL, report, of, 695 
TRIAL RY .lUUY at common law, 594 
in what coses superseded by statute, 
595. See Jurymen. 
right to begin on, 86H 
competency of piirties to give evidence 
on. 869. See Kvidcnce. 

TROVE R. See Con version . 

TRUSTEES, right of action of, 815 
liability of, for waste, 198 
bankruptcy of, 301 
change of, 302 

TRUSTEES OF PUBLIC WORKS, 
right of action of, 815, 816 
liabilities of, 640-657, 828. 829 
TRUSTEES OF TURNPIKE ROADS, 
control of, over highways, 285 
duties and responsibilities of, 650- 
652. See Cimmissioners ; Statutory 
Powers. 

TRUST FUND, expenses chargeable 
upon, 054 

TRUTH, when it may be given in evi- 
dence, 730, 734 C 
TUMBLING BAY, alteAtion of, 194 
TURBARY, common of, 86 
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TURF, right to out, 63, 64, 86 

UNDER-SHERTFF. acts of, 655. 58ft 
evidence against sheriff, u87. See 
, Sherif. 

^UNDEIvWoOD, grant of, 79 
cutting of. 194 

UNEXPECTED DAMAGE, 18,065 
UNITY OF OWNERSHIP of dominant 
and sCrvient tenements extinguish- 
ing discontinuous easements, profits, 
privileges, and* servitudes, 104-110 
not extinguishing continuous ease- 
* ments, 117 

UNSOUNDNESS of horses, proof of, 
768 

^hflt constitutes. 769 
UNWHOLESOaiR FOOD, sale of, 755 
URBAN SEVHITUDES, 43 • 

USER AND ENJOYMENT creating a 
legal right, 91-.1Q9. Sea Prescription, 

VAGRANTS, arros^ of, 493 
jiiH'^dietion of justices over, 594, 600 
A^ALUABIiKS, concealment of, unfairly 
increasing the risk of coiiinion car- 
jiers and hailecK, 1(5, 35)4,' J95, 430. 
See Frnudiilrut Concealment. 
VARIANCES, aYncndinetit of, HS)1, 893 
so as to create a new cause of a<'tion, 
548, (507, 89*J, 89(1. See AmTudmeat. 
VE N p( ) I IS AND P U IK HAS EPS, 

rights, duties, and ohligations of, 
7-13-77(5 

statements and representations by, 
743-751 

fFHiuluIeiit concealment by, 755-758 
selling with all faults, 757. Son Deceit; 
Warranty ; Tit If’. 

VESTRY, resolutions of, 653 
privileged staieiiients ai, 708 
liability of, for negligence, (557 
VR-T^ in hoi'ses, 331 
concealment of. 354 
proof of, 7(59 

VlClors ANIMAUS, irvjuries from, 21, 
331, 333 

VILLAdl^ SPORTS, right to hold in 
a! if no mdo, 83 

VINDICTIVE DAMAGES for aggra- 
\H)o^ iissmills, 905 
arbitrary ijiiprisoniiient, 906 
malicious slaiidei'h, ih. 907 
degrading insults, 907 
VlSlTA'rOBlAL POWER excluding 
proceeiling by niiiiidainus, 973 
VOID PROCESS, sei/uie under, 507, 
578, 589 

VOLUNTARY CONVEYANCE, 291 

WAINSCOT, unlawful removal of, 195. 

See Fixtures, 

.WAIVER of t«i, 30 

of right of Action, proof of, 477. See 
SxiinyuisJuHeui, 


IVALLS, ownership of, 288, 239* ^‘eg 
Fences. 

WAREHOUSEMEN, duties and re- 
sponsibilities of, 358, 37;. See 
Bailee, 

lien of, 373. See Lien, 
WAREHOUSES, overloading floors of, 
147 

WARRANT, proof of, in actions against 
sheriffs, 585,- 872 

in actions against magistrates, 043 
in proceedings iu bankruptcy, 588 
by justices tp search, 507 
of distress and commitment, 61 1 , 612, 
018 

for poor-rate, 619 

service of order before issue of, ib. 
execution of. ib. 620 
production of, (529 

malicious procurement of, 640. »See 
Muticious Prosecution, 
protection aftorded by, 629-631, 642, 
643. See Constables, 
parties responsible for the wrongful 
execution of, 640 

proof of demand of perusal of, 643 
proof, of production of, 644 
secondary evidence of contents of, (543 
WARRANTY, representations amouui- 
ing to. 742-747 
by vendor. 742 • 

pending a negotiation for a sale, 743 
where the means of knowledge lie 
peculiarly within bis reach, 744 
on sales of real property, 746 
on sales of chattels, 747 
by niaiiufiicrurers, 748 
where llie tuticle is wanted for a par- 
ticular pui'pose, 749 
where goods are sold to absent pur- 
chasers, ib. 

w'hcre goods are sold with trade-marks 
754 

by railway couipanies as to the starting 
of trains, 751 

of authority by parties assuming to be 
agents, 751-753. See Deceit, 
representations not amounting to, 744-. 
#46, 747 

concerning maCters as much witliiti 
the knowledge of one party* as Uie 
other, 7-14 

amounting merely to expressioos of 
opinion and lielief, 745 
in answer to inquirios, 746 
respecting title to property, j47 
respecting quality of goods where the 
purchaser has relied*H>n liis own 
judgment, 744, 745, 7£iP 
by servants and agents, 702 
Actions for breach of, 758-772 
parties to sue and bo sued, 758 
declai'atioii, pleadings, d^ences, ai^ 
evidence, 763-770 
damages recoverable in, 770, 771 
dx. 



WARBANTT. 

Actions, special damages, 771 
<wbere goods wairanted haye been re- 
sold with a warranty, 006. See 
Deceit; Damages; Hones, 
WARREN, beasts 80 * 

Buroharge of common with, ib. 
by tenant for life, 103^ 196, 197 
tenant for term.of years, 102-1 04 
tenant from year to year, 105, 196 
tenant-at-will, 105 
by copyholders, 200 
tenants-in-common, ib. 

WASTE, what is, 101 
commissive and permissive, 102 
commissive in making alterations in 
buildings, 193, 194 

ploughing and cultivating waste land. 
194 

felling timber trees, ib. 106 
removing soil, 104, 263 
converting araule j^nd into pasture, or 
vice versd, 104 
laying down tramway, 206 
removing fixtures, 200-205. See Fii:^ 
lures, 

by taming a.id reclaiming deer; 107 
license to commit, 206, 266 
right of reversioners to enter and in- 
spect, 206 

permissive, wbat amounts to, 102, 196 
involuntary destruction of buildings 
from fire, 206 

from want of timely repair, 192 
Actions for, 54, 211 
parties to the action, 212 
declarations, ib. 

pleadings, defences, and evidence, 213 
nominal dmnages in actions for, 214 
assessment of damages, 215, 216 
damages recoverable for obstructing 
the reversioner’s entry to inspect, 
216 

injunction to prevent, 216-219 
WASTE LAND, cultivation of, consti- 
tuting waste, 193 

title to, adjoining the sea-shore and 
highways, 235, 236 I 

WATCHMAKERS, liability of, for loss 
of watches, 358. See Bailees, 
WATER, right to the use of, ex jure na- 
tUTiCy 48 

as an easement, 63 

by prescription, 90. See Prescriptive 
Rights. 

diverskm of, for irrigation and drain- 
age, 49, 401 

acquiescence in the unlawful diversion 
of, 50, 121 

right to pen back, 50, 99 
defilement of, 51, 90 I 

penalties for fouling, 166 
with gas refhse, 188, 165 
diaiurbance of permissive use and en- 
joyment of, 51 


Actionafoir damages, 84^49 
parties to be mado plaintifib and de- 
fendants, 5dy 54 
declaration, 172 
pleas of justification, 174, 175 
damages, 178, 179 
WATERCOURSE, diversion of, 48 
ficuling of, 51 
natural right of, d^l 
prescriptive right of, 68-.101 
grant of right of, 65-67 ^ 

for refuse drainalid, 09 
suspension and fbrfeiture of right of, 
by non-performance of oon(UtionB 
annexed to the grant, 114 
repair of, in alteno jo/o, 61, 118 
nuisances from non-repair of, 134. 
Bee Nuisances, , 

WATER-MARK, unauthorised alteration 
of, 104. 

WATER-MILL, right to pen back water 
for, 50, 99 

right of passage of water to, 66, 67, 
117 

alterations in the height of tumbling 
bays of, 194 

remo^ml of old water-marks of, ib. 
diversion of water from, 52 ^ 

licenses to lower banks of a mill- 
stream or to erect a weir, 110 
alterations in, not afi'ecting the an- 
cient right to water, IIH 
Actions lor diverting water from, 55, 121 
remedy by injunction, 00. See Tenant 
and Reversioner; Water; Waters 
course, 

AVATEK-PIPE, bursting of, causing 
damage, 347 

WAY of necessity, tf8, 60, 116 
appendant or^ appurtenant to a house 
or land, 67 

grant of right of, by license under 
seal, 04 

by implication of law from long- con- 
tinued unintermpted user and en- 
joyment, 05, 98. See Prescriptive 
Rights. 

as accessorial to the beneficial use and 
enjoyment of lands and tenements, 
69 

necessary incidents to grurt of, ib. 

77 

troverse of enjoyment of, 250 
justification of trespass in the exercise 
of right of, 249, 259-261 
proof of right of, over waste land 
alongside a public thoroughfare, 
260 

suspension and forifeituro of, by non- 
performance of conditions annexed 
to the grant, 1 14 
extinguishment of right of, 113 
by disuse, 107, 111 ^ 

by unity of o^pership^ of dominant 
and servient tenements, 115, 110 



IKOBX. 


levival and re-creation of right of, 116, 
117 

maintenance and repair of, 69 
ii\juriea from the dangerous state of, 
^ 141. See Nfiisancea, 

Actions for obstructions to the eiyoy- 
ment of, 120 

parties to sue and he sued, 12Q--122 
declaration, pleadings, and evidence, 
171-179 , 

proof of ri'g^t 11^7 
proof o( o^trmlon upon, 128 
erection of gates across, ib. 
proof of deviations eatra viam^ 176 
damages recovertible, 186. See PHvate 
Way, 

WAYFAUKRS. See Tmvelhn ; Common 
Carriers; Common Innkeepers. 

WEIRS in jnavigable rivers, license to 
erect, 57, 110 . • 

rightto, 128 
removal of, 165 

WELLS, riglit to sink, 40, 51, 52 
diversion of water from, 52, 650 
right to take water ft-om, 82 
injuries from, when unguarded, 140, 
142 

WHALE FISHERY, 

282 

WHARFINGERS, duties and responsi- 
bilities of, 859 . • 

lien of, 878. Seo Bailees. 

WHARFS, injuries from the construe- 
tion of, 8 

formation of, on towing-paths, 237 

WIFE. Married Women. 

WILD BIRDS AND ANIMALS FER^ 
NATURAE, right of landowners and 
occupiers to, 281 

right of the hunter to. when killed, ib. 
282 * 

WILFUL AND MALICIOUS TRES- 
PASS, what amounts to, 401, 080 
damages recoverable in respect of^202 
907 , . 

costs in respect of, 020, 030 

WINDMILLS, penalty on construction 
of, within fifty yards of a public high- 
v?ay, 142 

obsiruutions to the free access of wind 

to, Oil 




WINDOWS, light of 1 
76, 106 

nemovalof glass from, 105 y ^ v 

obstructions to, 104, 105 ■ 

alteration and enlargement of, 104, 111' 
iz^unction in respect .of, 132. ; See; 
lAghl; Ejiuemeni; Prescriptim; Wasi^^ 
Actions fdr obstructions to, 122 
WITHDRAWING A JUROR, effect 
910 


WITNESS, privileges of, 80 
•examination of, 871 
disprediting of, 860 

cross-examination of, 800, 810, 870 ' 
commitment of, for not attending to 
give evidence, 605 
for refusing to be sworn, 605 
WIVES. See ilfomcd ITomew. 
WORKMEN, negligence of, 384, 840, Uii. 
causing ipjury to a fellow- workmaif, 
382 


injuring their employers, 334, 335 
loss of chattels by, 357 
WOUNDING. See Mayhem. 

WRECK, grant of, 234 
WRIT, proof of, 585 
execution of. 553-560 
by special bailiffs, 556., See Bxecnlion^ 
WRITINGS, comparison of, 870 
proof of, 871 

secondary evidence of, ib. 

WRONG without damage, 4 
WRONGFUL COMMITMENT by 
county-court judges, 540 
by justices of the peace, 600 
by commissioners of bankrupts, 550.. 
Sec Commitment. 

WRONGFUL CONVICTIONS 

JUSTICES pei’sonally interested, 
590' 

having no regular complaint or inior- 
mation before them, 602, 603, See 
Information. 

not personally present at the time of 
the tolving of the depositions, 601^ 
002 

of an offence different from that which ^ 
the accused has been summoned to ' 
answer, 548, 607 

by one justice acted upon by anothoL 
Justice, 039 a 
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